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LouisviLLB  &  N.  R.  Co.  V.  Vanarsdell's  Aom'r. 

{Court  of  Algols  of  Ktniucky^  Jan.  14^1904.) 

[77  8.  W.  Rep.  1103.] 

Railroftdt— Child  on  Tr«ck~Fmllur«  to  Chock  Troln— MIsUko  of  Judg- 
mont.* 
A  railroad  company  U  liable  for  its  eng'ineer't  mistake  of  jad^ment 
in  snppoeing^  that  a  ^ild  would  get  off  a  t>ridge»  which  led  him  to  omit 
efforts  to  check  the  train  in  time  to  avoid  killing  it. 

Appeal  from  Circait  Court,  Boyle  County* 

''Not  to  be  o£Bcially  reported. " 

Action  by  Mary  Vanarsdell's  administrator  against  the 
Louisville  &  Nashville  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

C.  R.   McDowell,  J.  W.  Alcorn,  and  B.  D.  Warfield,  for 
appellant. 
Rawlings  &  Voris  and  Robt.  Harding,  for  appellee. 

O'REAR,  J.  This  is  the  second  appeal  of  this  case.  The 
opinion  upon  the  first  appeal,  which  states  the  facts  as  they 
appeared  substantially  on  the  last  trial  so  far  as  the  proof  for 
appellee  is  concerned,  may  be  found  in  65  S.  W.  858.  The 
jury  found  a  verdict  of  $2, 500  for  appellee.  There  is  no 
material  error  to  be  found  in  the  instructions  of  the  court. 
The  evidence  objected  to  was  considered  upon  the  former 

*As  to  the  duties  and  liabilities  of  railroad  companies  after  discover- 
ing a  person  in  a  perilous  situation  upon  its  tracks,  see  monograph 
appended  to  Cottrell  v.  Southern  Ry.  Co.  (Miss.),  2  R.  R.  R.  641,  25  Am. 
&  Bng.  R.  Cas.,  N.  8.,  641 ;  Marks  v.  Atlantic  Coast-Line  R.  Co.  (N. 
Car.),  8  R.  R.  R.  756,  31  Am.  A  Eng.  R.  Cas.,  N.  8.,  756 ;  Central  of 
Georgia  Ry.  Co.  v.  Partridge  (Ala.),  8  R.  R.  R.  727,  31  Am.  &  Kng.  R. 
Cas.,N.  8.,  727  (willfulness  where  speed  in  violation  of  ordinance, 
absence  of  crossing  signals,  and  negligence  after  discovery  of  peril) ; 
Wilmurth  v.  Illinois  Cent.  R.  Co.  (Ky.),  8  R.  R.  R.  762,  31  Am.  Sl  Kng. 
R.  Cas.,  N.  8.,  762  (care  due  trespasser  on  track  after  discovery  of  his 
peril) ;  Barry  v.  Burlington  Ry.  A  Light  Co.  (Iowa),  6  R.  R.  R.  675, 29 
Am.  &  Eng.  R.  Cas.,  N.  8.,  675  ;  Law  v.  Missouri  K.  &  T.  Ry.  Co.  of 
Texas  (Tex.),  2  R.  R.  R.  582,25  Am.  &  Eng.  R.  Cas.,  N.  8.,  582  (contrib- 
utory negligence  no  defense  where  negligence  after  discovery  of 
plaintifTs  peril) ;  Edwards  v.  Chicago  &  A.  Ry.  Co.  (Mo.),  2R.  R.  R.  333, 
25  Am.  &  Eng.  R.  Cas.,  N.  8.,  333 ;  Chicago  Terminal  Transfer  Co.  v. 
Grass  (111.),  5  R.  R.  R.  704,  28  Am.  &Eng.  R.Cas.,  N.  8., 704  (question 
of  willfulness  and  wantonness  after  discovery  of  peril  was  for  jury) ; 
Humphreys  v.  Valley  R.  Co.  (Va.)«  5  R.  R.  R.  649.  28  Am.  &  Eng.  R. 
Cas.,  N.  8.,  649  (sufficiency  of  evidence) ;  Livingston  v.  Wabash  R.  Co. 
(Mo.),  5  R.  R.  R.  686,  28  Am.  &  Eng.  R.  Cas.,  N.  8.,  686  (care  required 
of  engineer  upon  seeing  small  child  ranning  across  depot  platform 
towards  track  in  apparent  fright)  ;  Denver  &  R.  G.  R.  Co.  v,  BufiFehr 
(Colo.) ,  4  R.  R.  R.  762.  27  Am.  A  Eng.  R.  Cas.,  N.  8.,  762  (liability  for 
injury  to  trespasser  where  trainman  was  chargeable  with  notice  of  his 
peril) ;  Missouri,  etc.,  Ky.  Co.  of  Texas  v.  Haltom  (Tex.),  1  R.  R.  R.  58, 
24  Am.  &  Eng.R.  Cas.,  N.  S.,  58. 
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road  Company.  From  a  judgment  for  plaintiff,  aflBrmed  by 
the  Appellate  Court  (io6  111.  App.  174),  defendant  appeals. 
Affirmed. 

Jackson  street,  in  the  city  of  Joliet,  runs  east  and  west,  and 
is  crossed  at  about  right  angles  by  the  tracks  of  four  railroad 
companies.  On  the  east  id  the  track  of  the  Elgin,  Joliet  & 
Eastern,  then  in  order  on  the  west  come  three  tracks  of  the 
Lake  Shore,  five  tracks  of  the  Chicago  &  Alton,  and  then  five 
tracks  of  the  Chicago,  Santa  Fe  &  California.  At  the  time 
of  the  occurrence  upon  which  this  action  is  based  there  was 
an  existing  ordinance  of  the  city  providing  that  every  railroad 
corporation,  or  other  corporation  operating  or  using  by  steam 
power  any  railroad  track  within  the  limits  of  said  city» 
should  erect,  maintain  and  operate,  at  its  own  expense, 
gates  at  every  public  street  or  avenue  crossed  by  such  track 
and  specified  by  ordinance,  and  station  flagmen  at  street 
crossings  not  provided  with  gates;  that  it  should  be  the  duty 
of  the  persons  who  operated  said  gates,  and  the  flag- 
man stationed  at  street  crossings,  to  pay  diligent  at- 
tention and  use  every  effort  to  notify  and  inform  all 
teams,  vehicles,  and  all  and  every  person  or  persons, 
by  means  of  flags  by  day  and  colored  lights  by  night, 
and,  if  directed  by  ordinance,  by  the  ringing  of  a  bell 
of  a  prescribed  size  and  weight,  of  the  approach  to  said 
crossings  of  any  locomotive  engine,  car,  or  train  of  cars,  ^^and, 
in  case  of  gates,  to  lower  them,  so  as  to  obstruct  the  approach 
along  said  streets  to  said  railroad  track  or  tracks."  The 
ordinance  further  provided  that  appellant  should  erect  and 
maintain  at  its  own  expense,  at  all  times,  both  day  and 
night,  gates,  with  tenders  to  operate  the  same,  at  the  point 
where  its  tracks  crossed  Jefferson,  Cass,  and  Jackson  streets, 
provided  'Hhat  inasmuch  as  the  tracks  of  the  Chicago  & 
Alton,  the  Chicago,  Santa  Fe  &  California,  and  the  Elgin, 
Joliet  &  Eastern  Railways  cross  Jackson  street  in  close  prox- 
imity to  each  other,  said  companies  may  unite  in  the  erec- 
tion and  maintenance  of  gates  at  said  crossing,  provided  said 
gates  are  operated  from  a  tower. ' '  To  conform  to  the  pro- 
visions  of  said  ordinance,  gates  were  erected  by  the  three 
companies  mentioned  at  the  Jackson  street  crossing,  the,east 
gate  being  located  on  or  near  the  east  line  of  the  right  of  way 
of  the  Elgin,  Joilet  &  Eastern  Railway  Company,  and  the 
west  gate  about  on  the  west  line  of  the  right  of  way  of  the 
Chicago,  Santa  Fe  &  California  Railway  Company,  being 
about  three  feet  west  of  the  most  westerly  rail  of  the  tracks 
of  said  company.  These  gates  were  operated  from  a  tower, 
which  stood  on  the  north  said  of  the  street,  between  appel- 
lant's west  two  tracks.  The  lower  side  of  the  windows  of 
the  tower  were  19^  feet  above  the  ground,  thus  giving  the 
operator  an  unobstructed  view  of  the  street  in  both  direc- 
tions. 
Appellee  had  been  employed  by  appellant  for  about  two 
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years.     He  was  foreman  of  a  switch  gang,  consisting  of  an 
engineer,  fireman,  two  switchmen,   and  himself.    On  Jane 
27,  igoo,  at  abont  6  o'clock  a.  m.,  appellee,  with  his  crew, 
started  with  a  small  switch  engine  on  one  of  appellant's 
tracks  north  towards  Jackson  street.     He  and  his  two  switch- 
men were  riding  on  the  footboard  in  front  of  the  engine, 
appellee  being  on  the  west  end    of    it.    Their    view,   as 
they  approached  the  Jackson  street  crossing,  was  obstructed 
on  the  west  by  cars  standing  upon  the  tracks  there   located. 
The  whistle  was  not  sounded  nor  the  bell  rung  as  the  engine 
advanced,  and  just  before  the  crossing  was  reached  one  of 
the  switchmen,  Glenn,  saw  a  horse,  drawing  an  open  wagon, 
coining  easterly  along  the  street  from  behind  the  cars.    Glenn 
called  out  to  the  others  to  jump,  and  jumped  off  the  engine 
himself.    Appellee  attempted  to  jump  off  on  the  west  side  of 
the  engine,  which  was  then  running  at  the  rate  of  six  to 
eight  miles  an  hour,  but   was  caught  between  the  horse 
and  wagon  and    the    engine,   and    severely  injured.    The 
injuries  suffered  by  him  were  to  his  right  leg,  the  thigh 
being   fractured,   and    the     muscular    tissues    bruised  and 
lacerated.    Some  of  the  muscles  had  to  be    removed,  and 
appellee's  leg  was  thus  shortened  about  2i  inches.    The 
horse  with  which  the  engine  came  in  collision  at  the  time 
appellee  was  injured  was  driven  by  one  E.   L.  Graves,  who 
was  engaged  in  delivering  meat  shipped  into  Joliet  by  rail. 
He  had  loaded  his  wagon  at  a  car  on  the  tracks  of  the 
Chicago,   Santa  Fe  &  California,  south  of  Jackson  street,  and 
had  then  started    north  on  a  roadway  between  two  of  the 
said  tracks  to  Jackson  street.    When  he  reached  the  street 
crossing  he  was  on  the  right  of  way  of  the  latter  road  and 
within  the  west  gate.    This  gate  was  up,  and  Graves  turned 
east  on  the  street.     He  had  gone  but  a  short  distance  when 
the  collision  occurred. 

The  evidence  shows  that  the  man  at  the  tower,  who  had 
charge  of  the  gates,  was  not  attending  to  his  duties.  He 
claims  that  the  east  gate  was  down ;  that  there  were  some 
teams  on  the  east  side  of  that  gate;  that  switching  was  being 
done  on  the  tracks  near  that  gate,  and  that  he  was  watching 
the  gate  for  the  purpose  of  letting  the  teams  across  when  an 
opportunity  should  occur;  that  by  reason  of  bis  being  so 
occupied  he  failed  to  see  the  approach  of  the  engine  until 
after  the  accident.  He  is  contradicted  by  three  witnesses, 
who  swear  that  the  east  gate  was  up,  and  that  there  were  no 
teams  east  of  it.  There  is  also  proof  in  the  record  that  he 
was  not  in  sight  in  his  tower  before  the  accident.  He  failed 
to  give  the  warning  of  the  approach  of  the  engine,  which  the 
ordinance  required  he  should  do. 

Appellee  brought  suit  against  appellant  and  others,  but 
afterwards  dismissed  his  suit  as  to  all  but  appellant.  Upon 
the  trial  the  jury  returned  a  verdict  in  favor  of  appellee  for 
$3,500,  and,  a  motion  for  a  new  trial  having  been  overruled. 
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judgment  was  entered  by  the  coart  for  that  amount.  Thia 
judgment  has  been  affirmed  by  the  Appellate  Court  for  the 
Second  District,  and  the  defendant  below  appeals  to  this 
court. 

C^  W.  Brown,  for  appellant. 

John  W.  D'Arcy  (C.  B.  Garnsey,  of  counsel),  for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  The  statement  of 
facts  contained  in  the  opinion  of  the  Appellate  Court  in  this 
cause  is,  we  think,  substantially  correct.  We  have  made 
such  alterations  therein  as  we  deemed  proper^  and  as  so 
altered  the  same  is  above  set  forth  and  adopted  as  our  state- 
ment of  facts. 

The  question  is  properly  presented  here  whether,  as  a  matter 
of  law,  the  evidence  for  the  plaintifi  below,  with  the  reason- 
able inferences  to  be  drawn  therefrom,  is  sufficient  to  war- 
rant a  verdict  for  the  plaintiff.  Appellant  attempts  to 
excuse  the  failure  of  the  towerman  to  lower  the  west  gate  on 
Jackson  street  by  reasoning  that  under  the  terms  of  the  ordi- 
nance the  company  was  required  to  obstruct  the  approach  to 
the  tracks  by  the  use  of  the  gates,  and  that  it  was  not  re- 
quired to  lower  them  as  a  warning,  and  that,  even  if  it  could 
be  held  that  one  about  to  go  upon  the  tracks  had  the  right  to 
expect  a  warning  by  the  gates  being  lowered,  such  right 
existed  only  for  the  benefit  of  persons  approaching  the  rail- 
road tracks  from  without  the  gates,  and  that  Graves,  who 
came  upon  Jackson  street  from  the  south,  driving  between 
two  tracks  of  the  Santa  Fe  road,  was  not  within  that  class^  of 
persons  that  was  entitled  to  notice  of  the  approach  of  trains 
by  the  lowering  of  the  gates.  We  think  this  entirely  too 
strict  a  construction  to  be  placed  upon  the  ordinance.  It 
provides:  ''And  it  shall  be  the  duty  of  the  persons  who 
operate  said  gates,  and  the  flagmen  so  stationed,  *  *  * 
to  pay  diligent  attention,  and  use  every  effort  to  notify  and  in- 
form all  teams,  vehicles,  and  all  and  every  person  or  persons, 
by  means  of  flags  by  day  and  colored  lights  by  night, 
*  *  *  of  the  approach  to  said  crossings  of  any  locomotive 
engines,  car  or  train  of  cars,  and  in  case  of  gates,  to  lower 
them,  so  as  to  obstruct  the  approach  along  said  streets  to 
said  railroad  track  or  tracks.*'  We  think  it  a  fair  construc- 
tion of  this  ordinance  that  the  gates  were  intended  as  a 
physical  obstruction  and  as  a  warning  as  well.  The  suc- 
ceeding section  of  the  ordinance  provides  for  having  one 
gate  west  of  the  Santa  Fe  tracks,  and  one  east  of  the  Elgin, 
Joliet  &  Eastern,  both  to  be  managed  from  a  tower,  instead 
of  having  one  gate  on  each  side  of  the  tracks  of  each  of  the 
four  companies  whose  tracks  cross  Jackson  street  between 
these  two  gates.  We  think  it  perfectly  manifest  that  the 
purpose  of  this  ordinance  is  to  afford  protection  to  all  per- 
sons who  cross  any  of  these  tracks  on  Jackson  street,  no 
matter  where    they  come  upon    Jackson    street — whether 
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within  or  withoat  the  gates.  By  appellant's  theory,  a  man 
who  comes  apon  this  street,  as  did  Graves,  from  the 
south,  between  the  tracks  of  the  Santa  Fe,  and  who  turns 
east  on  the  crossing  and  passes  over  the  tracks  of  appellant 
and  over  the  tracks  of  the  Lake  Shore,  and  then  tarns  south 
and  goes  ofi  the  street  upon  the  right  of  way  of  the  Elgin, 
Joliet  &  Eastern,  is  left  wholly  without  protection,  so  far  as 
the  ordinance  is  concerned.  We  cannot  agree  with  this 
conclusion.  The  purpose  of  the  ordinance  was  to  afford  pro* 
tection  to  a  man  who  only  desired  to  cross  the  tracks  of 
appellant  on  Jackson  street  as  well  as  to  a  man  who  desired 
to  cross  the  tracks  of  all  four  companies  on  that  street. 

It  is  further  contended  that  Rubens,  the  towerman,  was 
guilty  of  no  negligence,  because  he  swears  that  at  the  time 
the  engine  in  question  approached  Jackson  street  no  one 
was  approaching  the  railroad  tracks  from  the  west  on  Jack- 
son street,  and  it  is  concluded  that,  as  he  could  see  no  one 
approaching,  appellant  was  under  no  obligation  to  lower  the 
gates.  Under  the  ordinances  of  the  city  of  Joliet  above 
qnoted,  it  is  the  duty  of  appellant  to  have  these  gates  lowered 
whenever  one  of  its  engines  or  cars  approaches  Jackson 
street  under  such  circumstances  that  make  it  appear  reasona- 
ble to  the  towerman  that  it  is  coming  upon  or  going  across 
that  street.  It  is  not  for  him  to  look  or  speculate  about 
whether  persons  are  approaching  the  track  or  not  His 
duty  is  to  determine  whether  engines  or  cars  are  approach- 
ing the  street,  and  whether  they  will  come  upon  the  street, 
and,  if  so,  to  drop  the  gates.  By  his  own  showing  he  was 
guilty  of  negligence  on  this  occasion.  He  says  he  had  the  east 
gate  down  to  keep  persons  east  of  that  gate  off  the  tracks 
on  account  of  switching  on  the  tracks  near  that  gate.  If  this 
were  true,  it  was  also  his  duty  to  drop  the  west  gate  for  the 
purpose  of  preventing  persons  from  the  west  approaching  the 
eastern  tracks,  where  the  switching  was  being  done.  So  far 
as  appears  from  his  testimony,  he  did  not  see  Graves'  horse 
and  wagon,  or  the  engine  upon  which  appellee  was  riding, 
until  after  the  accident.  The  evidence  of  three  witnesses, 
offered  for  appellee,  showed  that  the  east  gate  was  not  down, 
and  that  there  were  no  teams  waiting  at  that  gate  to  cross 
at  the  time  of  or  immediately  preceding  the  accident,  and 
there  was  evidence  from  which  the  jury  were  warranted  in 
drawing  the  inference  that  at  the  time  of  the  accident  Rubens 
was  not  in  the  tower  at  all,  or,  if  he  was  there,  he  was  lying 
down. 

Graves  testified  that,  as  he  came  upon  Jackson  street  from 
the  south,  he  looked  to  see  if  the  west  gate  was  up,  and,  find- 
ing that  it  was,  he  proceeded  east  on  Jackson  street,  and  it  is 
said  that,  if  it  be  true  that  appellant  was  negligent  in  failing 
to  have  the  west  gate  lowered  at  that  time,  still  the  proxi- 
mate cause  of  the  injury  was  the  fact  that  as  the  engine 
approached  the  crossing  the  bell  was  not  rung  and  the  whistle 
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was  not  sounded,   and  that    this    was  the    negligence   of 
appellee,  who  was  the  foreman  of  the  switching  crew.     It 
does  not  appear  to  have  been  the  duty  of  the  foreman   to 
ring  the  bell  or  sound  the  whistle.    That,   ordinarily,  is  the 
duty  of  the  engineer  or  fireman,   and^  in  the  absence  of  any 
evidence  on  the  subject,  we  cannot  presume  that  this  obliga- 
tion devolved  upon  the  foreman,  in  this  instance.    The  engi- 
neer   and    fireman,  however,  were    the  fellow    servants    of 
Wise,  and  he  could  not  recover  against  appellant  for  an  injury 
received  on  account  of  their  negligence  alone,  and  counsel 
for  appellant  take  the  position  that  Rubens  and  Wise  were 
also  fellow  servants.    To  constitute   two    servants    fellow 
servants    it    is    necessary    that    they    should    be  directly 
co-operating    with    each    other    in    a  particular  business 
in  the  same  line  of  employment,  or  that  their  duties  be  such 
as  to  bring  them  into  habitual  association,  so  that  they  may 
exercise  a  mutual  influence  upon  each  other  promotive  of 
proper  caution.    Chicago  &  Northwestern   Railroad  Co.  v. 
Moranda,  93  111.    302,  34  Am.  Rep.  168;  Chicago  &  Eastern 
Illinois  Railroad  Co.  v.  Kneirim,  152  111.  458,  39  N^  E.  324, 
43  Am.   St.  Rep.   259.    These  men  were  not  co-operating 
with  each  other.     It  was  the  business  of  appellee  to  assist  in 
and  superintend  the  switching  of  the  cars  of  appellant  in  its 
yards  at  Joliet,  occasionally  crossing  Jackson  street,  while  it 
was  the  business  of  Rubens  to  handle  the  gates  at  this  cross- 
ing, lowering  them  as  engines  or  cars  approached,  and  clos- 
ing   them    after    they    had    passed.    The    duties    of  the 
two    men   were  independent  each  of  the  other.    Nor  did 
those  duties  bring  them  into  habitual  association;  they  did 
not  bring  them    into    association    at    all.     They    simply 
made  it  possible  that  they  might  see  each  other  on  those 
occasions  when  appellee  crossed  Jackson  street  or  came  near 
to  this  street.     We  cannot  hold  as  a  matter  of  law  that  the 
two  were  fellow  servants.     It  is  apparent  from  the  testimony 
of  Graves  that  he  would  not  have  turned  east  and  attempted 
to  cross  the  tracks  of  appellant  if  the  west  gate  had  been 
down.     It  follows,  then,  that  the  injury  resulted  from  the  neg- 
ligence of  Rubens,  the  towerman,  which  is  the  negligence  of 
appellant,  and  the  negligence  of  the  engineer  and  fireman 
operating  the  engine,  who  were  the  fellow  servants  of  the  in- 
jured man.     But  for  the  negligence  of  Rubens  the  negligence 
of  the  fellow  servants  would  not  have  been  suifficient  to  cause 
the  accident;  but  for  the  negligence  of  the  fellow  servants  the 
negligence  of  Rubens  would  not  have  been    su£Bcient  to 
occasion  the  accident.    The  negligence  of  appellant  and  the 
negligence  of  the  follow  servants  coincided  to  cause  the  acci- 
dent, and  together  were  the  proximate  cause  thereof. 

Where  the  negligence  of  a  master  is  combined  with  the 
negligence  of  a  fellow  servant  in  producing  the  injury,  and 
the  negligence  of  neither  is  alone  the  efficient  cause,  both  the 
master  and  the  fellow  servant  are  liable,  and  the  injured 
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Servant  may  maintain  his  action  against  either  or  both 
together.  I2  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  905; 
Pallman  Palace  Car  Co.  v.  Laack,  143  111.  242,  32  N.  E.  285, 
18  L.  R.  A.  215;  Chicago  &  Northwestern  Railway  Co.  v. 
Gillison,  173  111.  264,  50  N.  E.  657,  64  Am.  St.  Rep.  117. 

The  coort  properly  refused  to  instruct  the  jury  to  find 
for  the  defendant. 

What  we  have  said  in  reference  to  the  construction  to  be 
placed  npon  the  ordinances  of  the  city  of  Joliet  disposes  of 
the  errors  assigned  upon  the  action  of  the  court  in  modify- 
ing the  fourth  and  refusing  the  fifteenth  instruction  asked 
by  appellant. 

The  sixteenth  instruction  requested  by  appellant  directed 
the  jury  to  find  a  verdict  of  not  guilty  as  to  the  second  count 
of  the  declaration.  This  count  avers  that  the  crossing  was 
of  an  unusually  dangerous  character,  and,  without  relying 
upon  the  provisions  of  the  ordinances  of  the  city,  charges 
that  it  was  the  duty  of  appellant  to  give  notice  to  persons 
about  to  cross  its  tracks  on  Jackson  street  of  the  approach 
of  the  engines  or  cars  of  appellant,  and  that  it  failed  in  this 
duty.  It  is  drawn  on  the  theory  that  in  view  of  the  long-con- 
tinued practice  of  appellant  in  reference  to  the  uie  of  the 
gates  at  this  crossing,  independently  of  the  ordinances,  it 
could  not  at  once  cease  their  use  without  incurring  liability 
to  persons  who  might  be  injured  as  a  result  of  such  cessation, 
and  who  had  been  familiar  with  the  practice-  theretofore 
followed  by  appellant,  where  no  notice  of  any  kind  had 
been  given  by  the  appellant  that  any  change  would  be  made. 
There  is  evidence  in  the  record  which  tends  to  prove  the 
averments  of  this  count  so  far  as  they  have  been  referred  to 
above. 

The  count  also  charged  that  the  crossing  was  frequented 
by  S,ooo  persons  daily.  Of  this  there  is  no  proof,  and  it  is 
said  that  this  is  a  material  averment,  and,  there  being  no 
proof  to  sustain  it,  the  instruction  as  to  this  count  should 
have  been  given.  The  count  was  not  strengthened  by  this 
averment,  which  might  therefore  be  rejected  as  surplusage, 
and,  that  being  true,  the  count  could  be  sustained  without 
any  proof  in  reference  thereto. 

By  this  count  plaintifi  sought  to  recover  for  money  ex- 
pended for  medicines  and  physicians'  services.  It  appears 
from  his  testimony  that  he  was  in  a  hospital  for  30  weeks, 
and  that  Dr.  Cushing  and  Dr.  Frederick  treated  him.  Martin 
W.  Cushing,  a  physician,  testified  that  he  was  in  attendance 
upon  appellee  immediately  after  the  accident,  and  before  he 
had  been  removed  from  the  place  where  he  was  hurt ;  that  he 
went  to  the  hospital  shortly  after  the  patient  was  taken  there, 
and  visited  him  there  every  day  for  from  20  to  2$  weeks, 
making  one  to  three  visits  a  day,  treating  him  for  the  injury 
received  in  this  accident.  He  was  then  asked,  ''What  were 
your  services  reasonably  worth  for  the  attention  you  have 
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fi^iven  the  plaintiff  in  connection  with  the  wonnd  yon  have 
f erred  to?"    An  objection  was  interposed,  which  was  over* 
ruled.    Thereupon  counsel,  instead  of  having:  the  reporter 
read  the  question,  asked  this  one:    ^'What  were  your  services 
reasonably  worth,  as  a  physician,  for  the  attention  and  the 
treatment  and  services  you  performed  in  connection  with  the 
plaintiff  from  the  time  of  the  injury  up  to  the  present,  as 
physician?"    After  an  objection  had  been  overruled  and  an 
exception  preserved  the  witness  fixed  the  amount  at  $500. 
It  is  objected  that  this  question  which  was  answered  permits 
the  physician  to  fix  the  value  of  his  services  rendered  the 
appellee  whether  those  services  were  rendered  in  treating: 
him  for  the  injuries  complained  of  or  for  something  else,  and 
that  this  bill  of  $500  may  include  services  aside  from  treatment 
made  necessary  by  this  injury.    The  witness  had  just  been 
over  a  long  recital  of  his  treatment  of  appellee,  and  bad  heard 
an  objection  overruled  to  a  question  just  preceding  this  one 
which  properly  defined  the  services  the  value  of  which  was  to 
be  fixed,  and,  while  this  question  is  not  entirely  accurate,  we  do 
not  think  the  witness  could  have  had  reference  to  any  charge 
except  his  charges  for  treating  appellee  on  account  of  the 
injury  received  at  the  Jackson  street  crossing.    The  objec-* 
tion  interposed  was  a  general  one.    Had  the  specific  objec- 
tion now  presented  been  made  on  the  trial,  no  doubt  it  would 
have  been  obviated. 

This  medical  gentleman,  when  asked  if  he  had  an  account 
against  plaintiff,  stated  that  he  had  one  against  somebody, 
but  did  not  know  whether  it  was  against  the  plaintiff  or  not; 
and  it  is  urged  that  because  he  did  not  say  that  the  account 
was  against  appellee  the  evidence  was  improper,  or,  as  coun- 
sel puts  it,  ''If  the  claimant  himself  did  not  know,  how  are 
the  court  or  jury  to  ascertain?"  If  this  were  a  suit  by  the 
physician  we  would  be  inclined  to  give  weight  to  this  prop- 
osition, but  as  the  claimant  or  plaintiff  here  is  appellee,  and 
not  the  physician,  and  as  it  plainly  appears  that  appellee  is 
liable  for  the  payment  of  this  bill,  this  objection  is  without 
merit. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 
Judgment  affirmed. 


Polatty  v.  Charleston  &  W.  C.  Ry. 

(Supreme  Court  of  South  Carolina^  Nov,  24^  1903.^ 

[45  S.  E.  Rep.  932.] 

Injury  to  Trespasser  on  Train— Assault  by  Engineer— Liability.* 
A  railroad  company  ia  liable  where  a  trespasser  on  a  mail  car,  adjoin- 

*See  generally,  foot-note  appended  to  Harris  v.  Southern  Ry.  Co. 
(Ky.)f  8  R.  R.  R.  753,  31  Am.  &  Eng.  R.  Caa.,  N.  8.,  753,  and  foot-note 
appended  to  McKeon  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  8  R.  R. 
R.  375, 31  Am.  &Bng.  R.  Cas.,  N.  S.,  375,  where  all  the  preceding 
authorities  in  this  series  are  collected  or  referred  to. 
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ing  the  tender  of  the  engine,  U  stmck  by  blocks  of  coal^hrown  at  him 
bj  the  engineer  while  the  train  ia  in  motion,  canaing  him  to  fall  to  the 
gronnd,  whereby  he  waa  injnred. 

Same— Same — Scope  of  Employment— Question  for  Jury. 

Where  it  waa  proved  that  an  engineer,  aa  a  aervant  of  a  railway  com- 
pany, waa  in  charge  of  an  engine,  and  that  while  in  the  diacharge  of 
anch  duty  he  threw  piecea  of  coal  from  hia  engine  at  the  plaintiff,  who 
waa  a  treapaaaer  on  the  mail  car,  one  of  which  knocked  him  off  the  car, 
the  question  whether  the  act  of  the  engineer  waa  within  the  acope  of 
hia  employment  waa  a  qneation  of  fact  for  the  jury. 

Appeal  from  Common  Pleas  Circuit  Coart  of  Laurens 
County;  Buchanan,  Judge. 

Action  by  Everett  Polatty,  minor,  by  his  guardian  ad 
litem,  against  the  Charleston  &  Western  Carolina  Railway. 
Judgment  for  plaintiff,   and  defendant   appeals.    Affirmed. 

Simpson  &  Cooper,  for  appellant. 
Evans  &  Finley,  for  respondent. 

POPE,  C.  J.  This  was  an  action  for  damages  for  personal 
injuries.  At  the  conclusion  of  plaintiff's  testimony,  defend- 
ant moved  for  a  nonsuit,  which  motion  was  denied  by  the 
circuit  judge.  Upon  the  testimony  and  the  charge  of  the 
judge,  the  jury  returned  a  verdict  in  favor  of  plaintiff.  After 
judgment,  defendant  appealed  upon  the  ground  of  alleged 
error  of  the  circuit  judge  in  refusing  motion  for  nonsuit.  It 
becomes  necessary,  therefore,  to  direct  our  inquiry  to  this 
alleged  error.     The  grounds  of  appeals  are  as  follows: 

''(i)  Because  the  circuit  judge  erred  in  not  holding, 
on  the  motion  for  nonsuit  at  the  conclusion  of  the  plaintiff's 
case,  that  there  was  no  evidence  tending  to  show  that  the 
acts  of  which  the  plaintiff  complained  were  within  the  scope 
of  the  engineer  of  the  defendant  company,  and  that  the  de- 
fendant was  not  bound  thereby,  and  in  therefore  granting 
the  motion  for  nonsuit. 

^'(2)  Because  the  circuit  judge  erred  in  not  holding  that 
the  evidence  adduced  by  the  plaintiff  shows  Hhat  the  act  or 
acts  of  the  engineer  of  the  defendant  company  of  which  the 
plaintiff  complained  were  outside  of,  and  beyond  the  scope 
of,  the  authority  and  employment  of  such  engineer,  and  that 
defendant  was  not  bound  thereby,  and  is  not,  therefore, 
granting  the  motion  for  nonsuit.'  " 

It  is  proper  at  this  juncture  to  state  in  brief  the  facts  under- 
lying plaintiff's  action,  and,  as  stated  by  the  respondent  in 
his  argument,  they  are  as  follows:  ''This  was  an  action 
brought  by  Everett  Polatty,  through  his  guardian  ad  litem, 
W.  M.  Polatty,  for  damages  against  the  Charleston  &  Western 
Carolina  Railroad  Company  for  willful  and  wanton  assault 
upon  his  person  while  on  its  train,  under  the  following  cir- 
cumstances: Polatty  was  a  young  man,  an  operative  in  the 
cotton  mill  at  Gaffney,  S.  C.  He  received  information  that 
his  mother  was  ill,  and,  being  out  of  funds,  attempted  to 
travel  from  Gaffney  to  Warrenville,  in  Aiken  county,  where 
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his  father,  pq|tmaster  at  that  place,  and  sick  mother,  were 
living.  He  sacceeded  in  fi:etting  as  far  as  Laurens  through 
the  kindness  bf  the  railway  conductor,  who  allowed  him  to 
ride  from  Enoree  to  Laurens  free  of  charge,  at  which  point 
the  train  of  the  generous  conductor  stopped.  He  boarded  at 
Laurens  the  regular  passenger  train  bound  for  Augusta,  Ga. 
He  got  as  far  as  Waterloo,  the  next  station  beyond  Laurens, 
where  he  got  off  the  train.  He  boarded  the  same  train  again, 
getting  on  the  platform  on  the  front  end,  or  blind  end,  as  it 
is  called,  of  the  mail  car,  next  to  the  engine.  The  mail  car 
had  no  door  at  this  end;  hence  its  name,  ^ blind  end.'  The 
engineer  and  fireman  saw  him  standing  on  the  platform  just 
in  the  rear  of  the  tender  of  the  engine,  and,  while  the  train 
was  running  at  the  rate  of  about  ten  miles  an  hour,  com- 
menced hollering  at  him  to  get  off.  Upon  his  failure  to  do 
so,  the  engineer  commenced  throwing  coal  at  him.  He 
struck  him  with  a  lump  of  coal  in  the  small  of  the  back, 
causing  him  to  loose  his  hold  and  fall  from  the  car  to  the 
ground,  thereby  dislocating  his  ankle,  and  requiring  the  ex- 
penditure of  money  in  doctor's  bills  for  a  period  of  nearly  six 
months.  His  escape  from  death  was  miraculous,  and  it  was 
through  no  fault  of  the  engineer  or  servants  of  the  railway 
company  that  he  was  not  killed.  The  case  was  tried  at 
Laurens  before  Judge  Buchanan  and  a  jury.  The  jury 
promptly  rendered  a  verdict  for  $1,500  in  favor  of  plaintiff, 
from  which  the  defendant  appeals  to  this  court. ' ' 

We  have  been  saved  reproducing  in  this  opinion  very 
many  citations  of  authority  in  order  to  establish  the  prin- 
ciple of  law  that  the  master  is  responsible  for  willful  acts  of 
his  employee,  when  such  are  within  the  scope  of  his  duty  or 
the  line  of  his  employment,  by  the  following  admission  of  the 
appellant:  ''Whatever  the  rule  may  have  heretofore  been  in 
this  state,  it  is  now  established  law  that  the  master  is  respon- 
sible for  willful  acts  of  his  employee  when  such  acts  are 
within  the  line  of  his  employment."  But  along  with  that 
admission,  the  appellant  contends  that  it  was  the  duty  of  the 
plaintiff  to  have  offered  testimony  going  to  show  that  defend- 
ant's servant,  the  engineer,  was  authorized  by  his  principal 
to  do  the  act  complained  of,  or  that  the  act  complained  of 
was  in  the  line  of  duty  of  the  servant,  the  engineer.  It  is 
necessary  to  draw  the  distinction  as  to  the  law  governing  the 
relation  between  the  principal  and  the  agent  as  between 
themselves,  and  that  of  the  principal  and  his  agent,  on  the 
one  hand,  and  third  persons,  on  the  other.  Of  the  latter 
class  of  cases,  it  must  be  remembered  that  third  persons 
have  the  right  to  assume  that  when  they  find  an  agent  in 
possession  of  the  principal's  property,  managing  the  same, 
such  possession  and  management  by  the  agent  or  servant 
are  by  permission  of  the  principal  or  master.  For  instance, 
a  passenger  finding  a  man  in  the  uniform  of  the  conductor 
in  possession  and    control    of    a    passenger    coach  on  a 
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railway  would  have  the  right  to  assume  that  he  was 
such  conductor;  and  in  the  event  such  conductor  was 
guilty  of  a  tortious  act,  to  the  injury  of  a  passenger, 
such  passenger  would  have  a  ^  right  of  action  against 
such  railway,  because  of  the  tortious  act  of  said  conductor 
while  in  charge  of  such  train,  and,  to  sustain  such  passenger's 
action,  he  would  be  required  to  prove  the  conduct  of  such 
conductor,  and  not  to  prove  the  conductor's  authority  to  con- 
trol the  train  on  which  the  passenger  was  riding,  when  he 
was  assaulted  by  the  conductor.  It  would  devolve  upon  the 
railway  to  give  proofs  that  the  conductor  was  not  in  fact  in 
his  employ,  or  any  other  defense  that  such  railway  might 
have.  Not  so  would  be  the  consequences  by  a  servant  against 
its  master.  The  presumption  in  such  case  would  be,  in  favor 
of  a  master,  that  his  servants  were  properly  selected  and  his 
machinery  sufficient.  In  other  words,  the  servant  would  have 
to  allege  and  prove  prima  facie  that  the  servant  of  the 
master  were  illy  chosen,  or  that  his  machinery  was  defective. 
It  may  be  replied,  however,  that  we  have  illustrated  our 
meaning  by  the  case  of  a  passenger  as  a  third  person ;  but 
this  ne^  not  give  any  concern,  for  a  railway  owes  to  every 
one  on  its  moving  passenger  trains,  whether  passenger  or 
trespasser,  a  duty. 

A  railway  can  only  properly  discharge  a  passenger  after  its 
train  is  brought  to  a  standstill,  and  it  can  only  properly,  dis- 
charge a  trespasser  upon  its  train  when  the  same  is  brought 
to  a  standstill.  Certain  it  is  that  it  is  not  in  the  power  of  a 
railway  to  have  trespassers  upon  its  passenger  trains  so 
stricken  by  its  agents  with  rocks  or  pieces  of  coal,  or  sticks 
— stricken  wi£h  such  force  that  they  (the  trespassers)  shall 
fall  from  the  cars,  receiving  thereby  grievous  bodily  hurt. 
If  it  was  made  necessary  that  a  trespasser,  who  was  stricken 
by  a  servant  of  the  railway  while  engaged  in  the  performance 
of  his  duties  on  a  passenger  train,  and  while  actually  so  em- 
ployed on  said  train,  should  by  testimony  show  that  the  serv- 
ant who  struck  him  was  commissioned  by  the  railway  to  do 
specific  duties*,  and  that  amongst  his  duties  was  included  that 
which  authorized  him  to  strike  him,  it  would  be  a  sad  day  to 
persons  who  had  lost  all  means  of  travel  on  the  railroads. 

However,  it  is  contended  here  that  only  a  conductor  would 
have  the  duty  of  removing  trespassers  from  passenger  trains; 
that  it  was  not  in  the  line  of  employment  of  an  engineer  to 
throw  rocks  or  stones  at  a  trespasser,  or,  to  place  it  more 
mildly,  that  an  engineer  would  not  find  it  in  the  line  of  his 
employment  to  require  a  trespasser  upon  his  cowcatcher, 
on  in  his  cab,  or  in  the  tender  to  his  engine,  or  on  the  plat- 
form at  the  blind  end  of  a  mail  coach,  after  coming  to  a  full 
stop,  to  leave  the  same.  Such  is  not  the  law.  In  one  of 
the  authorities  cited  by  appellant  (Carter  v.  Louisville,  etc., 
R.  Co.,  49  Am.  Rep.  780)  it  is  decided  that  the  master  (the 
railroad  company)  would  be  liable  if  his  engineer,  while  on 


20         Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S 

Polatty  V.  Charleston  &  W.  C.  Ry 

his  engine,  threw  oS  a  trespasser  while  on  the  engine,  and 
injured  such  trespasser  thereby.  Must  an  engineer  stop  and 
think  what  his  powers  of  interference  may  be  with  trespassers 
riding  on  the  cowcatcher  of  his  engine,  his  tender,  or  the  plat- 
form near  his  engine,  who  were  engaged  or  may  be  engaged 
in  doing  an  injury  to  the  machinery  of  the  master,  which 
machinery  is  placed  by  the  master  under  his  charge?  The 
case  last  cited  held  that  the  engineer  could  throw  out  and  ofi 
of  his  engine  a  trespasser  while  on  the  engine.  The  cow- 
catcher is  a  part  of  the  engine,  the  tender  thereto  attached  is 
a  part  thereto,  and  no  great  care  will  be  taken  to  differentiate 
the  case  of  a  trespasser  upon  the  platform  next  to  the  tender 
of  the  engine  and  a  trespasser  upon  the  engine  itself. 
We  must  not  be  understood  as  holding  that  an  engineer 
is  invested  by  the  railway  company  with  powers  co- 
extensive with  those  entrusted  to  a  conductor,  or  that 
the  powers  of  an  engineer  collide  with  those  of  a  con- 
ductor. What  we  do  hold  is  that,  ex  necessitate,  an  engineer 
must  be  intended  to  have  been  clothed  by  his  principal,  the 
railway  company,  with  power  to  preserve  order,  and  expel 
intruders  and  trespassers  from  his  engine,  cowcatcher^ 
tender,  and  the  platform  adjoining  the  same,  with  a  view 
actually  to  protect  the  property  confided  to  him  by  his  prin- 
cipal. Then,  if  this  be  so,  how  far  does  this  power  extend  as 
to  trespasses?  We  answer.  Coequal  with  that  of  his  principal 
in  this  matter.  When,  therefore,  a  tort  is  committed  by  an 
engineer  while  in  the  employment  of  a  railway  company, 
as  we  have  just  announced  them  as  affecting  trespassers,  the 
principal  of  the  engineer  is  liable  for  such  torts.  If,  there- 
fore, such  engineer  should  have  thrown  coal  so  as  to  strike 
the  person  of  a  trespasser  with  such  violence  as  to  cause 
such  trespasser  to  fall  from  a  moving  train, whereby|such  tres- 
passer received  such  grievous  bodily  hurt,  then  the  master 
would  be  held  liable  therefor. 

Other  reasons  why  the  circuit  judge  could  not  have  prop- 
erly granted  the  motion  for  a  nonsuit  in  this  action  was  this: 
(a)  Defendant  went  to  trial  upon  the  plaintiff's  complaint  in 
the  form  presented  by  him.  Then  testimony  was  admissible 
to  prove  the  allegations  of  the  complaint,  without  any  objec- 
tion as  to  the  liability  of  such  testimony.  There  was  some 
testimony,  therefore,  upon  such  allegations  of  the  complaint, 
and  it  was  not  in  his  power  to  grant  a  nonsuit,  (b)  And  this: 
When  it  was  proved  in  the  testimony  offered  by  the  plaintiff 
that  the  engineer,  as  the  servant  of  the  railway  company, 
was  in  charge  of  the  engine  propelling  this  train,  and  that 
while  in  the  discharge  of  his  duties  as  such  engineer  he  threw 
the  three  pieces  of  coal  from  his  engine  at  the  plaintiff,  one 
of  which  struck  the  plaintiff,  causing  him  to  fall  off  said  train, 
and  thereby  injuring  him  grievously,  there  arose  this  ques- 
tion of  fact :  Was  the  conduct  of  such  engineer  within  the 
scope  of  bis  employment  as  such  engineer?    Questions  of 
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fact  most  be  solved  by  the  jury,  ander  the  instmctions  by  the 
comt,  as  to  what,  in  law,  was  meant  by  the  expression 
''within  the  scope  or  line  of  his  employment."  This  ques- 
tion was  solved  by  this  court  in  the  case  of  Redding  v.  S.  C« 
Railroad  Co.,  3  S.  C.  9,  16  Am.  Rep.  681,  where  it  was  said: 
''When,  however,  the  circuit  judge  assumed  to  decide  that 
'WoUen  was  not  acting  within  the  scope  of  any  engagement 
or  agency,  direct  or  indirect,  when  he  excluded  the  plaintiflE 
XMrs.  Redding]  from  the  saloon,  but  was  acting  without 
authority,  beyond  his  legitimate  employment,  and  in  viola- 
tion of  the  instructions  and  wishes  of  the  defendant,  extended 
to  its  proper  agents,  and  that  upon  the  testimony  the  act 
was  the  tort  of  Charles  Wallen,  for  which  he  is  responsible, 
and  not  the  company,'  he  undertook  to  decide  an  issue  which 
properly  belonged  to  the  jury." 

We  have  not  deemed  it  necessary  to  reproduce  by  citation 
the  many  authorities  quoted  by  the  attorneys  of  the  respec- 
tive litigants  here.  We  have  considered  them  all.  Our  views 
are  intended  to  cover  all  the  questions  therein  discussed. 
Both  grounds  of  appeal  are  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  is  hereby  affirmed. 

WOODS,  J.  (concurring).  The  question  whether  a  rail- 
road company,  as  a  matter  of  law,  must  bring  its  train  to  a 
standstill  before  ejecting  a  trespasser,  is  not  necessarily 
involved  in  this  case,  and  we  express  no  opinion  regarding  it. 
For  this  reason,  we  concur  in  the  result  only. 

JONES,  J.  (concurring).  I  concur  in  the  result,  for  the 
reason  herein  stated  by  Mr.  Justice  Woods. 


Nashville,  C.  &  St.  L.  Ry.  v.   Dale  &  Nessly  Milling 

Co.  et  al, 

(Supreme  Court  of  Kansas^  Dec.  12 y  190J,) 
[74  Pac.  Rep.  596.] 

Limitations— Action  for  Tort. 

A  railway  company  whicli  held  sfOodB  in  its  warehouse  for  a  consimee 
at  the  place  of  their  destination  was  indnced  by  the  wrongiul  act  of  the 
consigpnor  to  deliver  them  to  a  person  other  than  the  owner :  held^  that 
the  statute  of  limitations  beg-an  to  run  on  the  cause  of  action  in  favor 
of  the  railway  company  against  the  wrongdoer  (the  consignor)  at  the 
time  his  tortious  act  was  committed,  and  not  at  a  later  time,  when  the 
company  was  compelled  to  pay  the  owner  and  consig-nee  the  value  of 
the  goods. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  County;  D.  M.  Dale, 
Judge. 

Action  by  the  Nashville,  Chattanooga  &  St.  Louis  Railway 
against  the  Dale  &  Nessly  Milling  Company  and  others.  Judgr 
ment  for  defendants.     Plaintiff  brings  error.     Affirmed. 
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Smyth  &  Helm,  for  plaintifE  in  error. 
Houston  &  Brooks,  for  defendants  in  error. 

SMITH,  J.     In  September,  1896,  the  Dale  &  Nessly  Milling 
Company,  of  Wichita,  shipped  a  car  load  of  filonr  to  Atlanta, 
Ga.,  and  consigned  the  shipment  to  itself.    At  the  same  time 
the  milling  company  drew  a  draft  with  bill  of  lading  attached 
on  the  Southern  Flour  &  Grain  Company,  of  Atlanta,  through 
the  Fourth  National  Bank  of  Wichita,   for  $360.32.     The 
bank  forwarded  the  draft  and  bill  of  lading  to  its  correspond- 
ent in  Atlanta,  with  instructions  to  deliver  them  to  the  flour 
company  on  payment  of  the  draft.     The  Southern  Flour  & 
Grain  Company  paid  the  draft,  and  took  up  the  bill  of  lading, 
and  the  amount  was  remitted  to  the  Wichita  bank.    The 
flour  company  verbally  notified  an  agent  of  plaintifi  in  error 
railway  company    (on  which  company's  line  the  flour  was 
carried  into  Atlanta)  that  it  was  the  owner  of  the  flour,  and 
requested  that  it  be  unloaded,   and  placed  in  the  warerooms 
of  the  railway  company,  which  was  done.    The  flour  re- 
mained in  the  freight  depot  of  plaintiff  in  error  for  several 
weeks,  which  fact  came  to  the  kaowledgfe  of  defendants  in 
error  Dale  and  Nessly  and  the  Fourth  National  Bank.    They 
thereupon  instructed  the  railway  company  to  deliver  the  flour 
to  the  Atlanta  Brokerage  Company,  well  knowing  that  the 
Southern  Flour  &  Grain  Company  owned  it.    The  railway 
company,  having  no  record  of  the  verbal  notice  from  the 
Southern  Flour  &  Grain  Company,  and  believing  that   Dale 
and  Nessly  and  the  Fourth  National  Bank  were  the  only 
parties  interested  in  the  flour,  and  relying  on  the  orders  from 
them,  delivered  the  flour  to  the  Atlanta  Brokerage  Company. 
On  December  6,  1896,  after  the  delivery  of  the  flour  to  the 
Atlanta  Brokerage  Company,  the  Southern   Flour  &  Grain 
Company  presented  to  the  railway  company  the  bill  of  lading, 
indorsed  in  blank,  and  demanded  the  flour,  with  which  de- 
mand the  company  was  unable  to  comply.    The  flour  com- 
pany then  made  a  demand  on  the  railway  company  for  the 
value  of  the  car  load  of  flour,  and  endeavored  to  induce  the 
latter  to  pay  the  claim,  which  it  refused  to  do.     Thereafter, 
in  March,  1899,  the  flour  company  brought  an  action  against 
plaintiff  in  error  for  the  sum  of  $360. 32,  which  it  had  paid 
the  defendants  in  error  for  the  flour,  with  interest.     After- 
wards, on  July  9,  1900,  while  the  suit  was  pending,  the  rail- 
way company,  on  the  advice  of  its   counsel,  settled    with 
the  flour  company,  and  paid  the  claim.     Following    this, 
the    railway  company  made  demand  on  Dale  and  Nessly 
and  the  Fourth    National    Bank    for    the    said    sum    of 
money    which    it    had    paid  to  the  flour  company.     The 
demand  being  rejected,  this  action  was  brought  by  the  rail- 
way company  against  them  in  the  court  below  on  February 
24,  1892.     The  above  facts  were  set  out  in  the  petition.     A 
general  demurrer  was  sustained  thereto,  and  the  railway  com- 
pany has  come  here  by  proceedings  in  error. 
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The  only  question  necessary  to  be  considered  is  whether 
the   action  was  barred    by  the  statute  of  limitations.     It 
appears  from  the  petition  that  the  floor  was  received  at 
Atlanta  between  September,  1896,  and  December  6tb  of  the 
same  year.    The  railway  company,   at  the  request  of  the 
Soathem    Flour    &    Grain    Company,  which  we  will  call 
the  '^consignee,"  after  the  latter  had  paid  for  the  property, 
stored  it  in  a  warehouse,  where  it  remained  for  several  weeks. 
The  plaintiff  in  error  was  a  bailee  of  and  responsible  to  the 
owner  (the  flour  company)  therefor.    The  railway  company 
had  such  property  rights  in  the  flour  that  it  might  have  re- 
covered possession  of  it  in  an  action  of  replevin.    Before 
December  6,  1896,  the  Dale  &  Nessly  Milling  Company  and 
the  Fourth  National  Bank,  by  an  order  on  plaintiff  in  error, 
which  the  latter  honored  through  inadvertence,  forgetting 
that  the  flour  was  held  by  it  for  the  true  owner,  induced  the 
railway  company  to  disregard  the'  property  rights  of  the 
former  and  its  own  obligation  as  bailee,  and  caused  it  to  de- 
liver the  flour  to  the  brokerage  company.     If  a  cause  of  action 
accrued  to  the  railway  company  against  defendants  in  error 
at  that  time,  then  this  action,  begun  in  February,  1902,  was 
barred  by  the  statute  of  limitations.     Counsel  for  plaintiff  in 
error  contend  that  the  statute  began  to  run  from  the  time  the 
railway  company,  in  recognition  of  its  liability,  paid  the  flour 
company  for  the  property  in  July,  1900.    We  do  not  think  so. 
It  is  a  general  rule  that  in  cases  of  tort  arising  quasi  ez  con- 
tractu the  statute  commences  to  run  from  the  date  of  the 
tort,  and  not  from  the  occurrence  of  the  actual  damage. 
Wood  on  Limitations,  §  177.     In  this  case  the  railway  com- 
pany, being  a  bailee  of  the  property,  and  having  its  posses- 
sory rights  thereto  invaded  by  the  wrongful  act  of  defendants 
in  error,  could  then  have  brought  an  action  against  Dale  and 
Nessly  and  the  bank,  and  recovered  from  them  the  value  of 
the  flour.     3  Am.  &  Eng.  Enc.  of  Law,  p.  761  (3).     It  chose, 
however,  to  wait  until  the  owner  of  the  property  (the  flour 
company)  had  sued  it,  and,  after  payment  to  such  owner, 
brought  this  action  to  recover  from  defendants  in  error  the 
amount  so  paid.    The  liability  of  the  railway  company  to  the 
flour  company  when  it  delivered  the  latter's  goods  to  another 
ought  to  have  been  as  well  known  to  it  as  it  was  later,  when,  on 
the  advice  of  counsel,  it  compromised  the  suit  brought  by  the 
flour  company  against  it,  and  paid  to  the  rightful  owner  the 
value  of  the  property.     The  liability  of  the  defendants  in 
error  to  the  railway  company  for  their  tortious  act  was  sub- 
ject to  no  condition,  but  was*  absolute  when  the  wrong  was 
committed.     In  Pennsylvania  Co.  v.  Chi.,  Nil.  &  St.  P.  Ry. 
Co.,  144  111.  197,  33  N.  E.  415,  the  latter  company  diverted  a 
shipment  of  oil  which  was  delivered  to  it  by  the  Pennsylvania 
Company,  by  reason  of  which  the  oil  was  damaged  and  lost. 
The  owner    of   the  property   recovered  its  value  from  the 
Pennsylvania  Company,  and  the  latter  then  sued  the  St.  Paul 
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Company  for  the  amount  it  was  compelled  to  pay,  occasioned 
by  the  latter's  neglect  and  wrongful  act.  It  was  held  that 
the  statute  of  limitations  began  to  run  from  the  time  that  the 
St.  Paul  Company  diverted  and  lost  the  shipment,  and  not 
from  the  time  the  Pennsylvania  Company  paid  to  the  con- 
signee the  value  thereof.  In  Morton  v.  City  of  Nevada 
(C.  C.)  41  Fed.  582,  bonds  of  a  city  were  issued  in  violation 
of  constitutional  requirements,  which  rendered  them  void. 
In  an  action  by  a  purchaser  of  the  bonds  to  recover  the 
amobnt  he  had  paid  the  city  therefor  it  was  decided 
that  the  statute  of  limitations  began  to  run  when  the 
money  was  paid,  and  not  from  the  time  when  the  bonds 
were  adjudged  to  be  void.  The  question  is  ably  discussed  in 
an  opinion  by  Phillips,  J.  The  case  was  affirmed  by  the 
Circuit  Court  of  Appeals  in  Morton  v.  City  of  Nevada,  52 
Fed.  350,  3  C.  C.  A.  109.  See  19  Am.  &  Eng.  Enc.  of  Law, 
p.  194  (2);  Jones  V.  School  District,  26  Kan.  490.  In  all 
justice  and  equity  defendants  in  error  should  pay  to  the  rail- 
way company  the  amount  sued  for.  There  is  the  strongest 
moral  obligation  on  them  to  do  so.  We  are  confronted,  how- 
ever, with  the  insuperable  obstacle  of  the  statute  of  limita- 
tions invoked  by  them,  which  cuts  out  all  consideration  of  the 
equitable  features  of  the  case. 

The  judgment  of  the  court  below  will  be  affirmed.     All  the 
Justices  concurring. 


Stevens  v.  Boston  Elevated  Ry.  Co. 

{Supretne  Judicial  Court  of  Massachusetts^  Suffolk^  Jan.  Sf  ^904*) 

[69  N.  B.  Rep.  338.] 

Negligence — Evidence— Precautions  Adopted  after  Accident.* 

The  adoption  of  additional  precautions  for  safety  bj  a  defendant 
after  an  accident  cannot  be  proved  as  tending^  to  show  negrliRcnce  in 
the  method  used  at  the  time  of  the  accident. 

Same— Same — Failure  of  IVIotorman  to  Obey  Company's  Rule. 

In  an  action  for  injuries  by  an  elevated  railroad,  evidence  that  de- 
fendant had  adopted  a  rule  requiring*  the  sounding  of  the  gong*,  in 
connection  with  other  testimony  that  defendant's  motorman  disobeyed 
the  rule,  and  that  such  disobedience  was  one  of  the  causes  of  the  acci- 
dent, was  admissible. 

Exceptions  from  Superior  Court,  Suffolk  County;  Franklin 
G.  Fessenden,  Judge. 

Action  by  one  Stevens,  as  administratrix,  etc.,  against  the 
Boston  Elevated  Railway  Company.  From  a  judgment  in 
favor  of  plaintiff,  defendant  brings  exceptions.     Overruled. 

*As  to  the  admissibility  of  subsequent  precautions  as  tending  to 
show  negligence,  see  foot-note  appended  to  Georgia  Southern  &  F.  Ry. 
Co.  V,  Cartledge  (Ga.),  5  R.  R.  R.  271,  28  Am.  &  Eng.  R.  Cas.,  N.  8., 
271 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Darby  (Tex.),  2  R.  R.  R.  327, 25  Am.  A. 
Bng.  R.  Cas.,  N.  8..  327. 
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Whipple,   Sears  &  Oisrdeii,  and    Alexander    Lincoln,   for 
plaintiff. 
W.  G.  Thompson,  for  defendant. 

KNOWLTON,  C.  J.  The  only  exception  now  relied  on  by 
the  defendant  is  to  the  admission  in  evidence  of  the  defend- 
ant's rnle  in  regard  to  sounding  the  gong,  in  connection  with 
testimony  that  the  defendant's  motorman  disobeyed  the  rale, 
and  that  this  disobedience  was  one  of  the  causes  of  the  acci- 
dent. The  decisions  in  different  jurisdictions  are  not  entirely 
harmonious  upon  the  question  now  raised,  but  we  are  of 
opinion  that  the  weight  of  authority  and  of  reason  tends  to 
support  the  ruling  of  the  judge  in  the  present  case. 

It  has  been  settled  by  various  adjudications  in  this  com- 
monwealth that  the  adoption  of  additional  precautions  for 
safety  by  a  defendant,  after  an  accident,  cannot  be  proved, 
as  tending  to  show  liability  for  the  method  used  at  the  time  of 
the  accident.  Menard  v.  Boston  &  Maine  Railroad,  150 
Mass.  386,  23  N.  E.  214;  Shinners  v.  Proprietors,  etc.,  154 
Mass.  168,  28  N.  E.  10,  12  L.  R.  A.  554,  26  Am.  St.  Rep. 
226;  Downey  v.  Sawyer,  157  Mass.  418,  32  N.  E.  654;  Hewitt 
V.  Taunton  Street  Railway  Company,  167  Mass.  483, 485, 486, 
46  N.  E.  106  ;  Dacey  v.  New  York,  New  Haven  &  Hartford 
Railroad  Company,  168  Mass.  479-481,  47  N.  E.  418.  This 
is  the  general  rule  in  other  jurisdictions.  Morse  v.  Min- 
neapolis Railroad,  30  Minn.  465,  16  N.  W.  358;  Columbia 
Railroad  Company  v.  Hawthorne,  144  U.  S.  202,  207,  208,  12 
Sup.    Ct.  S9I,  36  L.  Ed.  405,   and  cases  there  cited. 

On  the  other  hand,  the  violation  of  rules  previously  adopted 
by  a  defendant  in  reference  to  the  safety  of  third  persons  has 
generally  been  admitted  in  evidence  as  tending  to  show 
negligence  of  the  defendant's  disobedient  servant  for  which 
the  defendant  is  liable.  The  admissibility  of  such  evidence 
has  often  been  assumed  by  this  court  without  discussion. 
Mayo  V.  Boston  &  Maine  Railroad,  104  Mass.  137-140;  Con- 
nolly V.  New  York  &  New  England  Railroad  Company,  158 
Mass.  8,  10,  II,  32  N.  E.  937;  Floytrup  v.  Boston  &  Maine 
Railroad,  163  Mass.  152,  39  N.  E.  797;  Sweetland  v.  Lynn  & 
Boston  Railroad  Company,  177  Mass.  574,  578,  579,  59  N. 
£•  443*  51  L.  R.  A.  783.  See,  also,  in  other  courts,  Chicago, 
etc..  Railroad  Company  v.  Lowell,  151  U.  S.  209-217,  14 
Sup.  Ct.  281,  38  L.  Ed.  131;  Warner  v.  Baltimore  &  Ohio 
Railroad  Company,  168  U.  S.  339-346, 18  Sup.  Ct.  68,  42  L. 
Ed.  491.  In  Floytrup  v.  Boston  &  Maine  Railroad,  ubi  supra, 
Mr.  Justice  Barker  said  in  the  opinion,  '^The  evidence  of  the 
usage  of  the  road  that  one  train  should  not  enter  a  station 
while  another  train  was  engaged  in  delivering  passengers 
there  was  competent  upon  the  question  whether  the  defend- 
ant's servants  managed  the  train  in  a  proper  manner." 
Similar  statements  of  the  law  may  be  found  in  numerous 
cases.  Dublin,  Wickford  &  Wexford  Railway  Company  v. 
Slattery,    3    App.    Cas.  1155-1163;  Delaware,  etc..  Railroad 
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Company  v.  Ashley,  67  Fed.  209-212,  14  C.  C.  A.  368;  Cin- 
cinnati Street  Railway  Company  v.  Altemeier,  60  Ohio  St. 
10,  53  N.  E.  300;  L.  S.  &  M.  S.  Railway  Company  v. 
Ward,  135  111.  511-518,  26  N.  E.  520;  Georgia  Railway  Com- 
pany V.  Williams,  74  Ga.  723-773;  Atlanta  Cons.  Railway 
Company  v.  Bates,  103  Ga.  333,  30  S.  E.  41.  The  only 
decision  to  the  contrary  of  which  we  are  aware  is  in  the  case 
of  Fonda  v.  Railway  Company,  71  Minn.  438-449,  74  N.  W. 
166,  70  Am.  St.  Rep.  341. 

It  is  contended  by  the  defendant  that  there  is  no  soand 
principle  under  which  such  evidence  can  be  admitted.     The 
evidence  is  somewhat  analogous  to  proof  of  the  violation  of  an 
ordinance  or  statute  by  the  defendant  or  his  servant  which  is 
always  received  as  evidence,  although  not  conclusive,  of  the 
defendant's  negligence.     Wright  v.  Maiden  &  Melrose  Railway 
Company,  4  Allen  283;  Lane  v.  Atlantic  Works,    iii  Mass. 
136;  Hall  V.  Ripley,  119  Mass.  135;  Hanlon  v.  South  Boston, 
etc..  Railway  Company,  129  Mass.  310.     Such  an  ordinance  or 
statute,  enacted  by  a  body  representing  the  interests  of  the 
public,  imposes  prima  facie  upon  everybody  a  duty  of  obedi- 
ence.    Disobedience  is  therefore  a  breach  of  duty,  unless 
some  excuse  for  it  can  be  shown  which  creates  a  different 
duty,  that,  as  between  man  and  man,  overrides  the  duty  im- 
posed by  the  statute  or  ordinance.     Such  disobedience  in  a 
matter  affecting  the  plaintiff  is  always  competent  upon  the 
question  whether  the  defendant  was  negligent.     So,  a  rule 
made  by  a  corporation  for  the  guidance  of  its  servants  in 
matters  affecting  the  safety  of  others  is  made  in  the  perform- 
ance of  a  duty,  by  a  party  that  is  called  upon  to  consider 
methods,  and  determine  how  its  business  shall  be  conducted. 
Such  a  rule,  made  known  to  its  servants,  creates  a  duty  of 
obedience  as  between  the  master  and  the  servant,  and  dis- 
obedience of  it  by  the  servant  is  negligence  as  between  the 
two.     If  such  disobedience  injuriously  affects  a  third  person, 
it  is  not  to  be  assumed  in  favor  of  the  master  that  the  negli- 
gence was  immaterial  to  the  injured  person,  and  that  his 
rights  were  not  affected  by  it.     Rather  ought  it  to  be  held  an 
implication  that  there  was  a  breach  of  duty  towards  him,  as 
well  as  towards  the  master  who  prescribed    the    conduct 
that  he  thought  necessary  or  desirable  for  protection  in  such 
cases.     Against  the  proprietor  of  a  business,   the  methods 
which  he  adopts  for  the  protection  of  others  are  some  evi- 
dence of  what  he  thinks  necessary  or  proper  to  insure  their 
safety. 

A  distinction  may  well  be  made  between  precautions  taken 
voluntarily  before  an  accident,  and  precautions  which  are 
suggested  and  adopted  after  an  accident.  This  distinction 
is  pointed  out  in  Columbia  Railroad  Company  v.  Hawthorne, 
144  U.  S.  202-207,  208,  12  Sup.  Ct.  591,  36  L.  Ed.  405.  Mr. 
Justice  Gray,  referring  to  changes  made  by  a  defendant  after 
an  accident,  says  in  the  opinion,  ''It  is  now  settled,  upon 
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mach  consideratioD,  by  the  decisions  of  the  highest  courts  of 
most  of  the  states  in  which  the  question  has  arisen,  that  the 
evidence  is  incompetent,  because  the  taking  of  such  pre- 
cautions against  the  fntnre  is  not  to  be  construed  as  an  ad- 
mission of  responsibility  for  the  past,  has  no  legitimate 
tendency  to  prove  that  the  defendant  has  been  negligent  be- 
fore the  accident  happened,  and  is  calculated  to  distract  the 
minds  of  the  jury  from  the  real  issue,  and  to  create  a  prejudice 
against  the  defendant."  In  Morse  v.  Minneapolis  &  St. 
Louis  Railway,  30  Minn.  465,  16  N.  W.  358,  it  is  said, 
referring  to  the  same  subject,  that  ^'a  person  may  have 
exercised  all  the  care  which  the  law  required,  and  yet 
in  the  light  of  his  new  experience,  after  an  unexpected  acci- 
dent has  occurred,  and  as  a  measure  of  extreme  caution,  be 
may  adopt  additional  safeguards. "  See,  also,  Illinois  Central 
Railroad  Company  v.  Swisher,  61  111.  App.  611.  In  Menard 
V.  Boston  &  Maine  Railroad,  150  Mass.  386, 23  N.  £.  314,  and 
In  some  of  the  earlier  cases,  there  is  language  which  goes 
further  than  the  decision,  and  which  might  imply  that 
such  evidence  as  was  received  in  this  case  is  incompetent, 
but  the  case  is  authority  only  for  that  which  was  decided. 
Exceptions  overruled. 


Illinois  Cent.  R.   Co.  v.  Watson's  Adm*r. 

{Court  of  Appeals  of  Kentucky^  fan,  /p,  1904,) 

[78  S.  W.  Rep.  175.] 

Accident  to  Person  near  Tratk— Derailment— Negligsnco~8pesd— 
Defective  Trecic— Question  for  Jury. 
Plaintiff's  intestatet  a  boj  nine  years  of  age,  was  killed,  while  standing' 
in  cooperage  yards  within  the  limits  of  a  city,  by  a  rick  of  staves  falling 
oyer  upon  him.  The  rick  was  one  of  a  series  placed  at  intervals  of  some 
8  or  10  feet,  extending  from  the  yard  in  which  plaintiff  was  out  onto 
defendant's  right  of  way.  The  accident  was  caused  by  the  derailment 
of  defendant's  train,  which  was  backing  around  a  curve  at  the  rate  of 
about  20  miles  an  hour ;  the  train  striking  the  first  rick,  which  fell  over, 
striking  the  second  one,  which  fell  and  struck  plaintiff's  intestate. 
There  was  evidence  of  negligence  in  the  condition  of  the  track  and 
speed  of  the  train  :  held,  that  a  peremptory  instruction  for  defendant 
was  properly  refused. 

Same — Same— Evidence — Statements  of  Engineer. 

In  an  action  for  negligent  death  of  a  person  near  the  right  of  way, 
caused  by  the  derailment  of  a  train,  evidence  that  witness  said  to  the 
engineer  about  two  minutes  after  the  accident,  "It  looks  like  that  engine 
could  have  been  stopped  before  that,"  and  that  the  engineer  answered, 
••WeU,  •  ♦  •  that  won't  bring  the  boy  back,"  was  improperly  ad- 
mitted, as  what  witness  thought  was  immaterial,  and  the  answer  of  the 
engineer  was  not  a  statement  of  fact. 

Same— Same— Absence  of  Watchman. 

In  an  action  for  negligent  death  of  one  standing  near  a  railroad 
right  of  way,  caused  by  the  derailment  of  a  train,  the  fact  that  the 
watchman  was  absent  from  the  crossing  was  immaterial,  where  deceased 
waa  not  on  the  crossing,  and  the  absence  of  the  watchman  had  nothing 
to  do  with  his  injury. 
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Same — Same — Same — Similar  Accidents.* 

In  an  action  for  negligrent  death  of  one  standing-  near  a  railroad 
of  "way,  caused  by  the  derailment  of  a  train,  evidence  that  the  cars  got 
off  the  track  once  in  a  while  at  other  places  than  that  of  the  accident 
was  incompetent. 

Excessive  Verdict. 

In  an  action  for  negligent  death  of  a  boy  nine  years  of  age,  a  verdict 
of  $18,000  was  palpably  excessive. 

Appeal  from  Circuit  Court,  McCracken  County. 
"To  be  ofiBcially  reported.*' 

Action  by  Harry  Watson's  administrator  against  the  Illinois 
Central  Railroad  Company.  From  a  judgment  for  plaintiff » 
defendant  appeals.     Reversed. 

Pirtle  &  Trabue  and  J.  M.  Dickenson,  for  appellant. 
Taylor,  Gilbert  &  Lucas  and  Hazelrigg  &  Chenault,  for 
appellee. 

HOBSON,  J.  Harry  Watson,  a  little  boy  nine  years  old, 
was  killed  in  Paducah  by  a  rick  of  staves  which  were 
knocked  over  upon  him  by  a  car  of  the  Illinois  Central  Rail* 
road  Company,  which  became  derailed  and  ran  against  the 
staves.  This  suit  was  filed  by  his  personal  representative  to 
recover  for  his  death,  on  the  ground  that  it  was  caused  by  the 
negligence  of  the  defendant.  The  track  of  the  railroad  was 
curved.  The  outer  rail  was  not  raised,  as  it  should  have 
been,  to  keep  the  outer  wheel  from  jumping  off  the  track  as 
it  passed  around  the  curve.  The  track  was  also  wavy,  *  as 
stated  by  the  witnesses ;  that  is,  it  was  not  level,  and  there 
were  high  and  low  places  in  it.  The  train  was  backing, 
and  the  evidence  for  the  plaintiff  tended  to  show  that  it  was 
running  as  fast  as  20  miles  an  hour.     It  was  9s  feet  from  the 

*As  to  whether  evidence  of  similar  accidents  and  acts  of  negligence 
are  admissible,  see  foot-note  appended  to  Black  v,  Minneapolis  A  St.  t,, 
R.  Co.  (Iowa),  9R.  R.  R.  211,32  Am.  &  Eng.  R.  Cas.,  N.  8.,  211  (other 
fires  set  by  defendant's  locomotives) ;  Dyer  v.  Union  R.  Co.  (R.  I.),  8 
R.  R.  R.  782,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  782  (previous  failures  to 
give  crossing  signals)  ;  Central  of  Georgia  Ry.  Co.  v»  Duffy  (Ga.),  6R. 
R.  R.  660, 29  Am.  A  Eng.  R.  Cas.,  N.  S.,  660  (similar  accidents) ;  Shaw 
V.  Chicago  &  G.  T.  Ry.  Co.  (Mich.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  131 
(similar  accidents) ;  Dalton  v,  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa),  21 
Am.  &  Eng.  R.  Cas.,  N.  S.,  460  (evidence  of  habit  of  falling  asleep  while 
crossing  railroad  track) ;  Chicago,  R.  I.  &  T.  Ry.  Co.  v,  Porterfield 
(Tex.),  12  Am.  &  Eng.  R.  Cas.,  N.  8.,  383  (other  failures  to  give  cross- 
ing signals) ;  Smith  v.  Boston  &  M.  R.  R.  (N.  H.),  19  Am.  &  Eng.  R. 
Cas.,  N.  S.,  320  (habits  of  deceased  as  evidence  of  due  care  at  crossing). 
See  also,  Davis  v.  Concord  A  M.  R.  R.  (N.  H.),  19  Am.  A  Eng.  R. 
Cas.,  N.  S.,  68  ;  McGovem  v.  Smith  (Vt.),  23  Am.  A  Eng.  R.  Cas.,  N. 
S.,  690  (that  signals  were  given  at  other  crossings)  ;  Ivouisville  A  N.  R. 
Co.  V,  Henry  (Ky.),  11  Am.  A  Eng.  R.  Cas.,  N.  S.,  405  (other  holes  in 
platform) ;  Hicks  v.  Southern  Ry.  Co.  (S.  Car.),  21  Am.  A  Eng.  R.  Cas., 
N.  S.,  217  (as  to  whether  engineer  was  a  careful  man) ;  Konold  v.  Rio 
Grande  W.  Ry.  Co.  (Utah),  17  Am.  A  Eng.  R.  Cas.,  N.  S.,  450  (other 
acts  of  negligence) ;  Exton  v.  Central  R.  Co.  of  New  Jersey  (N.  J.),  14 
Am.  A  Eng.  R.  Cas.,  K.  S.,  240  (similar  accidents) ;  Galveston  H.  A  S. 
A.  Ry.  Co.  V.  Davis  (Tex.),  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  832  (habitual 
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point  where  the  boy  was  hart  to  the  point  where  the  car  left 
the  track.  The  ground  was  plowed  up  by  the  wheels  about 
40  feet,  the  wheels  sinking  in  the  ipronnd  about  halfway  to 
the  boxing.  The  staves  were  ricked  in  rows,  leaving  an  aisle 
every  8  or  10  feet.  There  were  five  piles  of  staves.  The 
child  was  in  between  the  second  and  third.  Three  ricks 
were  knocked  over,  and  the  weight  of  the  staves  killed  him. 
The  child  was  in  the  yard  of  the  Paducah  Cooperage  Com- 
pany, but  some  of  the  staves  were  ricked  up  beyond  the  line 
of  its  yard,  and  over  on  the  railroad's  right  of  way.  The 
car,  when  derailed,  came  in  contact  with  the  fifth  rick  of 
staves,  knocking  it  over  on  the  fourth,  the  fourth  over  on  the 
third,  and  it  over  on  the  child,  who  was  a  licensee  on  the 
grounds  of  the  cooperage  company.  He  had  been  employed 
tihere,  but  at  the  time  of  his  injury  was  playing  in  the  yard. 
He  did  not  have  steady  work.  The  jury  returned  a  verdict 
in  favor  of  the  plaintiff  for  $18,000. 

It  is  insisted  for  appellant  that  a  peremptory  instruction 
should  have  been  given,  because  no  duty  was  owed  to  the 
boy  until  his  peril  was  discovered,  and  after  it  was  dis- 
covered no  amount  of  care  could  have  saved  him.  The  boy 
was  rightfully  in  the  yards  of  the  cooperage  company,  and 
whether  the  staves  were  stacked  out  beyond  the  line  of  the 
right  of  way,  or  not,  is  immaterial  for  the  purposes  of  this 
case,  for,  if  they  were  stacked  over  the  line,  and  extended 
upon  the  right  of  way,  this  was  consented  to  by  the  railroad 
company,  or  acquiesced  in  by  it,  and  its  liability  here  is  the 
same  as  if  it  had  put  the  staves  there  itself.  The  right  of 
way  was  only  18  feet  wide.  It  was  incumbent  on  the  defend- 
ant, in  operating  so  dangerous  an  instrumentality  as  a  rail- 
road train,  to  keep  it  under  control,  and  not  allow  it  to  leave 
the  track  and  knock  down  structures  on  the  lands  of  adjoin- 

negligence).  See  also,  Misaoari,  K.  &  T.  Ry.  Co.  v.  Johnson  (Tez.)f  12 
Am.  &Eng.  R.  Ca8.,N.  S.,  824;  Stuckej  v.  Atlantic  Coast  I/ineR.  Co. 
(8.  Car.),  20  Am.  A  H#ng.  R.  Cas.,  N.  S.,  771  (previous  acts  of  neglig-ence, 
in  action  for  injury  to  passen^ir^)  i  Rouse  v.  Detroit  Electric  Rj.  (Mich. ) , 
22  Am.  &  Bng.  R.  Cas.,  N.  8.,  650  (speed  of  cars  at  other  times,  in 
action  for  injury  on  track) ;  Central  of  Georgfia  Ry.  Co.  v,  Bernstein 
(6a.),  20  Am.  &  ^ng.  R.  Cas.,  N.  8.,  952  (other  acts  of  carelessness  in 
blasting)  ;  Asrulino  v.  New  York,  N.  H.  A  H.  R.  Co.  (R.  I.),  14  Am.  & 
Engr.  R.  Cas.,  N.  8.,  314 ;  Hutcherson  v,  Louisville  St  N.  R.  Co.  (Ky.), 
15  Am.  A  Eng*.  R.  Cas.,  N.  8.,  846  (similar  acts  of  negligence)  ;  Whit- 
more  r.  Rio  Grande  Western  Ry.  Co.  (Utah),  23  Am.  A  Eng.  R.  Cas., 
N.  8.,  742  (other  killings  of  stock) ;  Central  of  Georgia  Ry.  Co.  v,  Rosa 
(Ga.),  14  Am.  ^A  Eng.  R.  Cas.,  N.  8.,  12  (similar  accidents  to  stock)  ; 
Simmons  v.  Pennsylvania  R.  Co.  (Pa.),  21  Am.  A  Eng.  R.  Cas.,  N.  S., 
466  (similar  acts  of  contributory  negligence)  ;  Valley  v.  Concord  A  M. 
R.  R.  (N.  H.),  9  Am.  A  Eng.  R.  Cas.,  N.  8.,  128  (subsequent  fright  of 
horse  at  same  object) ;  Trott  v.  Chicago,  R.  I.  A  P.  Ry.  Co.  (Iowa),  21 
Am.  A  Eng.  R.  Cas.,  N.  8.,  391  (condition  of  other  rails) ;  notes,  10  Am. 
A  Eng.  R.  Cas.,  N.  8.,  280  (usual  conduct  of  employees) ;  12  Am.  A 
Eng.  R.  Cas.,  N.  8.,  384  (other  failures  to  give  crossing  signals) ;  14 
Am.  A  Eng.  R.  Cas.,  N.  8.,  321  (similar  disconnected  acts  of  negligence)  ; 
12  Am.  A  Edg.  R.  Cas.,  N.  8.,  828  (customary  care  or  negligence  of 
employees) ;  14  Am.  A  Eng.  R.  Cas.,  N.  8.,  16  (similar  acts  of  negli- 
gence). 
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ing  owners.     The  cooperage  yard  was  a  place  where  the 
presence  of  persons  should  have  been  anticipated,  for  people 
were  regalarly  employed  there,  working  on  the  staves,  and 
passing  along  the  aisles  between  the  ricks.     It  was  within  the 
limits  pf  the  city,  and  it  was  incumbent  on  the  company,  in 
handling  so  dangerous  an  instrumentality  where  the  popula- 
tion is  crowded,  to  exercise  proper  care  for  the  protection  of 
human  life.     There  was  evidence  su£Bcient  to  go  to  the  jury 
as  to  the  negligence  of  the  company  in  the  condition  of  the 
track  and  in  the  speed  of  the  train.     It  was  the  duty  of  the 
company  to  build  its  track  on  the  curve  so  that  the  cars 
could  be  safely  operated  on  it  with  proper  caie.     It  was  also 
its  duty,  in  backing  these  cars  around  the  curve  with  the 
switching  engine,  to  move  them  at  such  a  rate  of  speed  as  a 
due  regard  for  the  safety  of  others  required.     It  is  true,  it  has 
been  held  that  trespassers  on  the  track  at  places  where  the 
presence  of  persons  on  the  track  should  not  be  anticipated 
cannot   recover  for  an  injury  received   by  them,  unless  it 
might  have  been  avoided  by  proper  care  on  the  part  of  the 
defendant  after  their  peril  is  discovered ;  but  this  rule  only 
applies  when  the  cars  are  running  on  the  right  of  way.     It  has 
no  application  where  they  are  negligently  peritaitted  to  leave 
the  right  of  way  and  trespass  on  another.    And  it  has  also 
been  held  that,  at  places  where  the  presence  of  persons  on 
the  track  should  be  anticipated,  ordinary  care  must  be  ex- 
ercised to  prevent  injury  to  them,  and  a  recovery  may  be  had 
if  such  care  is  not  exercised,  and  by  reason  of  this  they  are 
injured.    While  the  presence  of  the  particular  little  boy  was 
not  to  be  anticipated  between  the  ricks  of  staves,  it  was  a  place 
where  the  presence  of  persons,  and  probable  injury  to  them 
from  the  knocking  down  of  the  staves  by  reason  of  the  run- 
ning of  the  cars  against  them,  should  have  been  anticipated. 
If  the  little  boy,  standing  where  he  was,  had  been  struck  by 
the  car  itself,  on  elementary  principles  the  defendant  would 
be  liable,  for  manifestly  the  company  could  not  negligently 
run  its  cars  on  the  property  of  the  adjoining  proprietor,  and 
commit  a  trespass  on  the  person  of  another,  lawfully  there, 
without  being  responsible  for  the  injury  done  him.     The  rule 
is  elementary  that  he  who  negligently  sets  a  force  in  motion 
is  accountable  for  all  its  consequences  directly  flowing  from 
it  until  exhausted.     The  force  of  the  car  was  imparted  to 
the  fifth  rick  of  staves,  and  from  it  to  the  fourth,  from  it  to 
the  third,  and  from  it  to  the  boy.    The  force  that  killed  the 
boy  came  from  the  car,  and  the  defendant  was  liable  there- 
for.    I  Bishop  on  Noncontract  Law,  §  45;  Cooley  on  Torts, 

§  70. 

The  injury  in  Holland  v.  Sparks,  92  Ga.  753,  18  S.  E. 
990,  occurred  under  very  different  circumstances.  The 
deceased  was  walking  along  the  railroad  track.  He  was 
on  the  right  of  way,  and  at  a  place  where  those  in  charge  of 
the  train  had  no  reason  to  expect  any  one.    There  was  no 
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evidence  of  negligence  in  the  management  of  the  train*  ex- 
cept its  speed,  and  of  that  he  coald  not  complain.  In  Dillon 
V.  Connecticut  River  Railroad  Co.  (Mass.)  28  N.  E.  899,  the 
decedent  was  a  trespasser  on  the  right  of  way.  And  in  Wool- 
wine  V.  C.  &  O.  R.  Co..  36  W.  Va.  329,  15  S.  E.  81,  16  L. 
R.  A.  271,  32  Am.  St.  Rep.  859,  the  decedent  was  visiting  an 
employee  of  the  company  on  its  right  of  way»  and  where  the 
presence  of  persons  was  not  to  be  anticipated,  and  was  killed 
by  the  train  leaving  the  track.  None  of  these  cases  are  there- 
fore in  point.  The  case  of  Cumberland  Telegraph,  etc.,  R. 
Co.  V.  Martin's  Adm'r  (Ky.)  76  S.  W.  394,  is  also  relied  on. 
But  that  case  differs  from  this,  in  that  the  wire  there  which 
caused  the  injury  i^vas  in  itself  harmless,  while  the  freight 
train,  rapidly  moving  backward,  was  of  itself  dangerous. 
The  death  of  the  decedent  was  due  there  to  the  force  that 
came  from  the  clouds,  while  here  it  was  due  to  the  force 
that  came  from  the  car.  This  distinction  was  pointed 
out.  In  the  response  to  the  petition  for  rehearing  in  that 
case  the  court  said:  ''He  who  handles  an  agency  which  is 
of  itself  dangerous  to  human  life  is  responsible  for  injuries 
therefrom  not  caused  by  extraordinary  natural  occurrences  or 
the  interposition  of  strangers.  But  as  to  things  which  are 
not  of  themselves  essentially  instruments  of  danger  the  rule 
is  different,  and  for  them  the  negligent  party  is  not  responsi- 
ble to  strangers.  If  the  telephone  company  had  used  over 
its  wires  a  current  of  electricity  which  was  of  itself  dangerous 
to  life,  a  different  question  would  be  presented."  Cumber- 
land Telegraph,  etc.,  Co.  v.  Martin's^  Adm'r,  77  S.  W.  718. 
In  the  case  before  us  the  rapidly  moving  train  was  not  only 
an  instrument  of  danger,  but  at  a  point  where  the  danger  of 
the  train  leaving  the  track  on  the  outside  of  the  curve,  and 
the  presence  of  others  in  the  staveyard  near  by,  and  injury 
to  them,  should  have  been  anticipated.  The  force  which 
killed  the  boy  came  from  the  train,  and  this  force  was  pro- 
jected beyond  the  right  of  way;  there  inflicting  an  injury 
for  which,  had  not  death  resulted,  an  action  of  trespass 
would  have  lain  at  common  law.  The  motion  for  a  peremp- 
tory instruction  was  therefore  properly  refused. 

The  court  erred  in  allowing  the  plaintiff  to  prove  by  Fred 
Collins  that  he  said  to  the  engineer  about  two  minutes  after 
the  accident,  ''It  looks  like  that  engine  could  have  been 
stopped  before  that,''  and  that  the  engineer  said,  "Well, 
damn  it!  that  won't  bring  the  boy  back."  What  Collins 
thought  about  the  stopping  of  the  engine  was  immaterial,  and 
the  answer  of  the  engineer  was  a  statement  of  no  fact,  and 
was  incompetent. 

The  absence  of  a  watchman  from  the  crossing  was  imma- 
terial, as  the  deceased  was  not  on  the  crossing,  and  this  had 
nothing  to  do  with  the  injury. 

The  fact  that  the  cars  got  off  the  track  now  and  then  at 
other  places  was  not  competent  as  evidence  for  the  plaintiff. 
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There  was  sufficient  evidence  of  gross  negligence  to  sub- 
mit the  case  to  the  jury,  but  we  all  concur  in  the  conclusion 
that  the  verdict  for  $i8,ooo  is  palpably  excessive,  and  should 
be  set  aside.  L.  &  N.  R.  Co.  v.  Creighton,  io6  Ky.  42,  50  S. 
W.  227;  Board  of  Internal  Improvements  v.  Moore  (Ky.)  66 
S.  W.  417. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


H AYDEN  V.   Fair  •  Haven  &  W.  R.   Co. 

(Supreme  Court  of  Errors  of  Connecticut^  Jan.  6, 1904.) 

[56  Atl.  Rep.  613.] 
Appeals. 

Under  Gen.  St.  1902,  §  788,  proyiding*  that  appeals  to  the  Supreme 
Conrt  of  Krrors,  in  personal  injury  cases,  shall  be  taken  to  the  court 
"next  to  be  held  after  the  filing'  of  the  appeal,  in  the  judicial  district 
where  the  judgment  was  rendered,"  and  section  796,  prescribing  a  form 
of  appeal,  and  providing  that  an  appeal  shall  "substantially''  follow 
that  form,  and  * 'shall  state  the  court  and  the  time  and  place  of  holding 
it,"  an  appeal  which  properly  describes  the  court  and  its  place  of  sitting-, 
and  that  it  is  to  sit  "next  after  July  2,  1903,"  is  sufficient  as  to  the  time 
of  sitting,  since  the  only  Supreme  Court  of  Errors  that  could  by  law  sit 
at  the  designated  place  next  after  the  date  specified  was  the  one  to  sit 
there  on  the  Fourth  Tuesday  of  October. 

Street  Railway — Injury  to  Person  on  Sidewalk— Punitive  Damagee — 
Pleading. 
In  an  action  ag'ainst  a  street  railroad  for  personal  injuries,  plaintiff 
is  not  entitled  to  punitive  damages  where  his  complaint  alleges  no 
malicious,  culpable,  or  wanton  misconduct  on  the  part  of  defendant, 
but  merely  that  its  servants  were  negligent  in  improperly  operating- 
the  car  by  which  plaintiff  was  struck. 

Same— Same — Care  Required  of  Pedestrian. 

Plaintiff  in  an  action  against  a  street  railroad  for  personal  injuries 
was  injured  at  a  point  where  the  running  board  of  defendant's  cars 
overlapped  the  sidewalk  by  reason  of  a  curve  in  the  line  :  held^  that 
plaintiff,  because  on  the  sidewalk,  was  not  relieved  of  the  duty  to  exer- 
cise reasonable  care  with  reference  to  the  approach  of  a  car  around  the 
curve  in  question. 

Same— Same— Care  Due  Pedestrian.* 

A  street  railroad,  the  running*  board  of  whose  car  overlaps  the  side- 
walk at  a  point  on  its  line,  by  reason  of  a  curve  therein,  is  not  bound  to 
exercise  towards  persons  on  the  sidewalk  at  such  point  the  same  degree 
of  care  it  would  be  bound  to  exercise  towards  one  of  its  passengers. 

Instructions. 

A  charge  requested  is  properly  refused  where  it  is  the  same  as  a 
charge  given. 

Street  Railways— injury  to  Person  on  Sidewalk— Right  to  Assume  That 

Pedestrian  Will  Avoid  Danger. 

A  motorman  operating  an  electric  street  car  has  the  right  to  presume 

that,  on   the  approach  of  the  car,   and    warning  being  given  of  such 

approach,  plaintiff,  an  adult  person,  in  a  position  on  a  sidewalk  near 

*See  generally,  foot-note  appended  to  Adams  v,  Camden  &  Suburban 
Hy.  Co.  (N.  J.),  8  R.  R.  R.  790,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  790, 
where  all  the  preceding  authorities  in  this  series  on  the  subjects 
of  the  mutual  obligations  of  street  railways  and  other  users  of 
streets,  and  the  care  required  of  those  in  charge  of  street  cars  to 
avoid  collisions  with  other  users  of  streets,   are  collected  or  referred  to. 
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the  track  where  he  was  liable  to  be  struck,  would  exercise  reasonable 
care  for  himself,  and  remove  himself  from  his  position  of  dangler  as  the 
car  approached,  until  it  was  apparent,  or  by  the  exercise  of  reasonable 
dilifi^oe  would  have  been  apparent,  to  the  motorman  that  plaintiff  was 
in  dani^er,  and  was  not  aware  of  the  dang'er,  or  was  so  situated  that  he 
could  not  avoid  the  danger. 

Instructions. 

Where,  in  an  action  against  a  street  railroad  for  personal  injuries, 
the  court  chargred  that  the  defendant  claimed  to  have  proved  that  the 
position  of  its  tracks  was  authorized  by  its  charter  and  the  laws  of  the 
state,  that  it  was  running  a  kind  of  car  commonly  in  use,  and  that 
the  gong  was  sounded  and  the  car  came  round  the  curve  at  a  slow  rate 
of  speed  at  the  time  of  the  accident,  it  is  not  error  that  the  court  failed 
to  add  "that  these  claims  of  the  defendant  were  not  sufficient,  or  prob- 
ably sufficient,  as  plaintiff  was  standing  on  the  sidewalk,"  in  the 
absence  of  a  request  to  add  any  such  caution  :  the  court,  in  other  parts 
of  the  charge,  having  sufficiently  called  the  attention  of  the  jury  to  the 
fact  that  this  was  a  case  where  the  plaintiff  was,  when  injured,  standing 
on  the  sidewalk,  and  not  in  the  street. 

Nsgligsnca — Street  Car  Overlapping  Sidewalk. 

Where  the  car  used  by  a  street  railroad  was  of  the  kind  in  general  and 
ordinary  use  by  other  companies  engaged  in  the  same  business,  the 
mere  use  of  such  car  at  a  curve  in  the  line  where  the  running  board 
thereof  overlapped  the  sidewalk,  but  in  a  manner  in  all  other  respects 
careful  and  proper,  does  not  of  itself  constitute  negligence. 

Appssl—Rsvisw. 

An  objection  to  the  effect  that  the  whole  charge,  as  given,  is  erroneous, 
raises  no  question  that  the  court  on  appeal  is  bound  to  consider.- 

Evidence. 

Where,  in  an  action  against  a  street  railroad  for  personal  injuries,  it 
appeared  that  the  distance  between  the  car  by  which  plaintiff  was 
injured  and  a  certain  pole  was  not  a  material  fact  in  the  case,  and  that 
idaintiLff  was  not  injured  by  the  proximity  of  the  pole  to  the  car,  it  is 
not  error  to  exclude  a  question  to  one  of  plaintiff's  witnesses,  aslding  if 
he  oonld  tell  from  recollection  whether  there  was  room  for  the  body  of 
tibe  plaintiff  between  the  car  and  the  pole. 


A  question  is  properly  excluded  which  calls  for  a  conclusion,  without 
showing  that  the  witness  was  in  any  position  to  draw  a  conclusion. 


Where,  in  an  action  against  a  street  railroad  for  personal  injuries, 
plaintiff  proved  that  there  was  an  unobstructed  view  up  the  street  from 
where  he  stood  when  injured  for  from  100  to  200  rods,  it  is  not  cause  for 
feverssl  that  a  question  ^  one  of  plaintiff's  witnesses,  whether  a  motor- 
man  on  that  street  could  have  seen  plaintiff  where  he  stood,  was  ex- 
cluded bv  the  court. 

0lrssl  Railways— Lawful  Location  of  Tracks— Evidence— Order  of  City 
Council. 
In  an  action  against  a  street  railroad  for  personal  injuries,  it  appeared 
that  the  running  board  of  defendant's  car,  by  reason  of  a  curve  in  the 
line,  overlapped  the  sidewalk  where  plaintiff  was  standing,  and  thereby 
injured  him.  An  order  of  the  city  council,  approved  by  the  mayor, 
pnor  to  the  date  of  the  accident,  permitting  the  defendants  to  locate  its 
tracks  at  the  point  in  question,  as  shown  on  four  blue  prints  attached 
to  the  order,  and  relating  to  the  location  of  the  tracks  at  the  time  and  at 
the  place  of  the  injury,  showing  that  it  was  the  only  location  that  had 
been  given  defendant  by  the  lawful  authorities,  was  introduced  in  evi- 
dence over  plaintifTs  objection,  specifying  no  reason  therefor :  Aeld^ 
that  the  order  was  proof,  to  the  extent,  at  least,  that  it  was  a  lawful 
location,  as  against  plaintiff's  claim  that  it  was  a  negligent  location. 

10  R  R  R— 3 
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There  was  sufficient  evideDce  of  gross  negligence  to  sub- 
mit the  case  to  the  jury,  but  we  all  concur  in  the  conclusion 
that  the  verdict  for  $i8,ooo  is  palpably  excessive,  and  should 
be  set  aside.  L.  &  N.  R.  Co.  v.  Creighton,  io6  Ky.  42,  50  S. 
W.  227;  Board  of  Internal  Improvements  v.  Moore  (Ky.)  66 
S.  W.  417. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


Hayden  v.   Fair  Haven  &  W.  R.   Co. 

(Supreme  Court  of  Errors  of  ConnecHcut^  fan.  6, 1904,) 

[56  AU.  Rep.  613.] 
Appeals. 

Under  Gen.  St.  1902,  §  788,  providing  that  appeals  to  the  Supreme 
Court  of  Errors,  in  personal  injury  cases,  shall  bie  taken  to  the  court 
*'nezt  to  be  held  after  the  filing*  of  the  appeal,  in  the  judicial  district 
where  the  judgement  was  render^,"  and  section  798,  prescribing'  a  form 
of  appeal,  and  providing-  that  an  appeal  shall  ''substantially"  follow 
that  form,  and  "shall  state  the  court  and  the  time  and  place  of  holding^ 
it,"  an  appeal  which  properly  describes  the  court  and  its  place  of  sitting-^ 
and  that  it  is  to  sit  ''next  after  July  2,  1903,"  is  sufficient  as  to  the  time 
of  sitting-,  since  the  only  Supreme  Court  of  Errors  that  could  by  law  sit 
at  the  designated  place  next  after  the  date  specified  was  the  one  to  sit 
there  on  the  Fourth  Tuesday  of  October. 

Street  Railway — Injury  to  Person  on  Sidewalk— Punitive  Damages — 
Pleading. 
In  an  action  ag'ainst  a  street  railroad  for  personal  injuries,  plaintiff 
is  not  entitled  to  punitive  damages  where  his  complaint  alleges  no 
malicious,  culpable,  or  wanton  misconduct  on  the  part  of  defendant, 
but  merely  that  its  servants  were  negligent  in  improperly  operating 
the  car  by  which  plaintiff  was  struck. 

Same — Same — Care  Required  of  Pedestrian. 

Plaintiff  in  an  action  against  a  street  railroad  for  personal  injuries 
was  injured  at  a  point  where  the  running  board  of  defendant's  cars 
overlapped  the  sidewalk  by  reason  of  a  curve  in  the  line :  held^  that 
plaintiff,  because  on  the  sidewalk,  was  not  relieved  of  the  duty  to  exer- 
cise reasonable  care  with  reference  to  the  approach  of  a  car  around  the 
curve  in  question. 

Same— Same — Care  Due  Pedestrian.* 

A  street  railroad,  the  running  board  of  whose  car  overlaps  the  side- 
walk at  a  point  on  its  line,  by  reason  of  a  curve  therein,  is  not  bound  to 
exercise  towards  persons  on  the  sidewalk  at  such  point  the  same  degree 
of  care  it  would  be  bound  to  exercise  towards  one  of  its  passengers. 

instructions. 

A  charge  requested  is  properly  refused  where  it  is  the  same  as  a 
charge  given. 

Street  Railways — Injury  to  Person  on  Sidewalk— Right  to  Assume  That 

Pedestrian  Will  Avoid  Danger. 

A  motorman  operating  an  electric  street  car  has  the  right  to  presume 

that,  on    the  approach  of  the  car,   and    warning  being  given  of  such 

approach,  plaintiff,  an  adult  person,  in  a  position  on  a  sidewalk  near 

*See  generally,  foot-note  appended  to  Adams  v,  Camden  Sl  Suburban 
Ry.  Co.  (N.  J.),  8  R.  R.  R.  790,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  790, 
where  all  the  preceding  authorities  in  this  series  on  the  subjects 
of  the  mutual  obligations  of  street  railways  and  other  users  of 
streets,  and  the  care  required  of  those  in  charge  of  street  cars  to 
avoid  collisions  with  other  users  of  streets,   are  collected  or  referred  to. 
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the  track  where  he  warn  liable  to  be  atntck,  would  exercise  reasonable 
care  for  himself » and  remove  himself  from  his  position  of  danger  as  the 
car  approached,  until  it  was  apparent,  or  by  the  exercise  of  reasonable 
diUs^ence  would  have  been  apparent,  to  the  motorman  that  plaintiff  was 
in  dangler,  and  was  not  aware  of  the  danf^er,  or  was  so  situated  that  he 
could  not  avoid  the  dangler. 

Instructions. 

Where,  in  an  action  against  a  street  railroad  for  personal  injuries, 
the  court  charg'ed  that  the  defendant  claimed  to  have  proved  that  the 
position  of  its  tracks  was  authorized  bj  its  charter  and  the  laws  of  the 
state,  that  it  was  running^  a  kind  of  car  commonly  in  use,  and  that 
the  gong'  was  sounded  and  the  car  came  round  the  curve  at  a  slow  rate 
of  speed  at  the  time  of  the  accident,  it  is  not  error  that  the  court  failed 
to  add  "that  these  claims  of  the  defendant  were  not  sufficient,  or  prob- 
ably sufficient,  as  plaintiff  was  standing  on  the  sidewalk,"  in  the 
absence  of  a  request  to  add  any  such  caution  :  the  court,  in  other  parts 
of  the  charge,  having  sufficiently  called  the  attention  of  the  jury  to  the 
fact  that  this  was  a  case  where  the  plaintiff  was,  when  injured,  standing 
on  the  sidewalk,  and  not  in  the  street. 

NsgliK«nc6 — Street  Car  Overlapping  8idewallc. 

Where  the  car  used  by  a  street  railroad  was  of  the  kind  in  general  and 
ordinary  use  by  other  companies  engaged  in  the  same  business,  the 
mere  use  of  such  car  at  a  curve  in  the  line  where  the  running  t>oard 
thereof  overlapped  the  sidewalk,  but  in  a  manner  in  all  other  respects 
careful  and  proper,  does  not  of  itself  constitute  negligence. 

Appeal— Review. 

An  objection  to  the  effect  that  the  whole  charge,  as  given,  is  erroneous, 
raises  no  question  that  the  court  on  appeal  is  bound  to  consider.- 

Evidence. 

Where,  in  an  action  against  a  street  railroad  for  personal  injuries,  it 
appeared  that  the  distance  between  the  car  by  which  plaintiff  was 
injured  and  a  certain  pole  was  not  a  material  fact  in  the  case,  and  that 
plaintiff  was  not  injured  by  the  proximity  of  the  pole  to  the  car,  it  is 
not  error  to  exclude  a  question  to  one  of  plaintiff's  witnesses,  asking  If 
he  could  tell  from  recollection  whether  there  was  room  for  the  body  of 
the  plaintiff  between  the  car  and  the  pole. 

Seme. 

A  question  is  properly  excluded  which  calls  for  a  conclusion,  without 
showing  that  the  witness  was  in  any  position  to  draw  a  conclusion. 

Same. 

Where,  in  an  action  against  a  street  railroad  for  personal  injuries, 
plaintiff  proved  that  there  was  an  unobstructed  view  up  the  street  from 
where  he  stood  when  injured  for  from  100  to  200  rods,  it  is  not  cause  for 
reversal  that  a  question  to  one  of  plaintiff's  witnesses,  whether  a  motor- 
man  on  that  street  coula  have  seen  plaintiff  where  he  stood,  was  ex- 
cluded by  the  court. 

Street  Railways— Lawful  Location  of  Tracks— Evidence— Order  of  City 
Council. 
In  an  action  against  a  street  railroad  for  personal  injuries,  it  appeared 
that  the  running  board  of  defendant's  car,  by  reason  of  a  curve  in  the 
line,  overlapped  the  sidewalk  where  plaintiff  was  standing,  and  thereby 
injured  him.  An  order  of  the  city  council,  approved  by  the  mayor, 
prior  to  the  date  of  the  accident,  permitting  the  defendants  to  locate  its 
tracks  at  the  point  in  question,  as  shown  on  four  blue  prints  attached 
to  the  order,  and  relating  to  the  location  of  the  tracks  at  the  time  and  at 
the  place  of  the  injury,  showing  that  it  was  the  only  location  that  had 
been  given  defendant  by  the  lawful  authorities,  was  introduced  in  evi- 
dence over  plaintiff's  objection,  specifying  no  reason  therefor :  held^ 
that  the  order  was  proof,  to  the  extent,  at  least,  that  it  was  a  lawful 
location,  as  against  plaintiff's  claim  that  it  was  a  negligent  location. 

10  R  R  R— 3 
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Appeal  {rem  Superior  Court,  New  Haven  County ;  Silaa 
A.  Robinson,  Judge. 

Action  by  Charles  H.  Hayden  against  the  Fair  Haven  & 
Westville  Railroad  Company.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.     Affirmed. 

In  this  court  the  appellee  filed  a  plea  in  abatement,  to 
which  the  appellant  demurred.  Demurrer  sustained  and 
plea  in  abatement  overruled. 

Henry  G.  Newton,  Harrison  Hewitt,  and  Phelps  Montgom- 
ery, for  appellant. 
Harry  G.  Day  and  Henry  F.  Parmelee,  for  appellee. 

TORRANCE,  C.  J.  The  plea  in  abatement  and  the  de- 
murrer thereto  will  be  first  considered.  The  statute  (Gen. 
St.  1902,  §  788)  provides  that  appeals  to  this  court  in  cases  like 
the  one  at  bar  shall  be  taken  'Ho  the  Supreme  Court  of 
Errors  next  to  be  held  after  the  filing  of  the  appeal,  in  the 
j  udicial  district  where  the  judgment  was  rendered. ' '  Another 
statute  (Gen.  St.  1902,  S  798)  prescribes  a  form  of  appeals 
to  the  Supreme  Court  of  Errors;  provides  that  such  an 
appeal  shall  '^ substantially*'  follow  that  form,  and  shall 
''state  the  court  and  the  time  and  place  of  holding  it."  In 
the  case  at  bar  the  appeal  could  be  taken  only  to  the  Supreme 
Court  of  Errors  to  be  holden  at  Bridgeport  on  the  fourth 
Tuesday  of  October,  1903.  The  written  appeal,  filed  July  2, 
1903,  states  that  the  appeal  is  taken  "to  the  Supreme  Court  of 
Errors,  next  to  be  holden  at  Bridgeport,  in  the  county  of 
Fairfield,  within  and  for  the  Third  Judicial  District."  The 
defendant  claims  that  the  appeal  is  deceptive  because  it  fails 
to  state  the  time  when  the  appellate  court  sits.  We  think 
this  claim  is  not  well  founded.  In  the  appeal  the  appellate 
court  is,  in  effect,  described  as  (i)  the  Supreme  Court  of 
Errors;  (2)  to  sit  at  Bridgeport;  (3)  next  after  July  2,  1903. 
The  only  Supreme  Court  of  Errors  that  could  by  law 
sit  at  Bridgeport  next  after  July  2,  1903,  was  the 
one  to  sit  there  on  the  fourth  Tuesday  of  October, 
1903 ;  and  the  description  in  the  appeal  can  apply  to  that 
court,  and  to  no  other.  The  time  of  the  sitting  of  the  court 
is  not  expressly  stated,  but  it  is  by  clear  implication.  The 
defendant  is  informed  by  the  appeal  that  it  is  taken  to  the 
appellate  court  that  is  to  sit  at  Bridgeport  next  after  July 
2,  1903,  and  he  knew  that  this  could  only  mean  the  court 
that  was  to  sit  at  Bridgeport  on  the  fourth  Tuesday  of 
October,  1903.  If,  to  the  description  of  the  appellate  court 
in  the  appeal,  had  been  added  the  words  "on  the  fourth  Tues- 
day of  October,  1903,"  they  would  have  added  nothing  in 
substance  to  the  description,  or  to  the  information  conveyed 
by  it  to  the  defendant.  The  appeal  does  not,  perhaps,  in 
form,  comply  with  the  statute,  because  that  seems  to  require 
that  the  time  of  the  sitting  of  the  court  shall  be  expressly 
stated,  and  it  is  always  safer  to  follow  the  form  prescribed; 
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bot  the  appeal  does  by  clear  implication  state  the  time  with 
certainty,  and  in  so  doing  we  think  it  ^'substantially"  com« 
plies  with  the  statute.  The  case  of  Redfield  v.  Buck,  35 
Conn.  328,  95  Am.  Dec.  241,  tried  in  1868,  involved  a  quefr- 
tion  somewhat  similar  to  the  one  here  presented,  although 
Ihe  question  in  that  case  arose  upon  a  motion  in  error. 
The  statute  (Gen.  St.  1866,  p.  45,  tit.  i,  c.  13,  §  210)  then 
provided  that  motions  in  error  should  be  taken  'Ho  the  next 
Supreme  Court  of  Errors,  which  would  have  cognizance  of  a 
motion  for  a  new  tdal,  in  the  cause."  Under  this  law  the 
motion  for  a  new  trial  in  the  above-named  case  could  only  be 
taken  to  the  Supreme  Court  of  Errors  at  its  September  term, 
1867.  The  motion  was  taken  simply  to  the  ''next  term  of  the 
Supreme  Court  of  Errors,"  and  that  was  held  to  be  a  suffl* 
cient  description  of  the  appellate  court.  The  case  at  bar,  in 
respect  to  the  point  now  in  question,  differs  radically  from 
the  Shelton  Street  .Ry.  Co.  Case,  70  Conn.  329,  39  Atl.  446. 
In  that  case  the  appeal  could  be  taken  to  any  term  of  the 
Supreme  Court  of  Errors  ''next  to  be  held  in  the  judicial  dis- 
trict or  county  where  the  parties  or  any  of  them  reside." 
The  parties  resided  in  different  counties.  The  appeal  might 
therefore  be  taken  to  the  next  term  of  the  appellate  court  in 
one  county,  or  in  some  other  county,  at  the  will  of  the  appel- 
lants. The  appeal  in  that  case  was  simply  taken  to  *Hhe 
Supreme  Court  of  Errors,"  without  specifying  either  time  or 
place.  It  gave  the  appellee  no  certain  information  as  to  the 
court  to  which  the  appeal  was  taken,  but  left  him  to  ascer- 
tain that  court  at  his  peril.  There  is  nothing  in  that  case 
inconsistent  with  our  decision  in  the  present  case.  The 
plea  in  abatement  is  overruled. 

It  remains  to  consider  the  case  upon  its  merits.  The  rea- 
sons of  appeal  are  based  upon  claimed  errors  in  the  rulings 
upon  evidence  and  in  the  charge. 

The  material  facts  claimed  to  have  been  proved  by  the 
plaintiff  may,  in  substance,  be  stated  in  this  way:  The  de- 
fendant operates  street  railway  line^  in,  and  runs  electric 
cars  through,  State  and  Elm  streets,  in  New  Haven;  and 
Elm  street  runs  in  a  northwesterly  direction  from  State 
street,  and  at  right  angles  thereto.  About  $  o'clock  in  the 
afternoon  of  August  14,  1902,  the  plaintiff,  in  conversation 
with  one  Comstock,  was  standing  on  the  sidewalk,  on  the 
northwest  corner  of  Elm  and  State  streets,  about  12  inches 
from  the  edge  of  the  sidewalk,  facing  away  from  Elm  street, 
and  partly  up  State  street.  There  was  then  at  this  corner 
an  electric  light  pole  and  a  police  telephone  box,  about  6 
feet  apart,  and  the  plaintiff  stood  between  them.  The  run- 
ning boards  of  certain  of  the  cars  used  by  the  defendant  on  its 
lines  running  round  this  comer — ^that  is,  the  running  boards 
of  the  long,  double-truck  cars — overlapped  the  sidewalk  at 
one  point  a  distance  of  two  feet;  but  the  plaintiff  offered  no 
evidence  as  to  how  far  such  boards  overlapped  the  sidewalk 
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where  he  stood,  ^^except  the  fact  that  plaintiff  was  struck  by 
theronniog  board  of  a  car."  There  was  a  great  deal  of 
travel  at  this  corner,  and  cars  were  passing  there  at  least 
once  every  minute,  and  bells  were  being  constantly  runs  on 
such  cars.  Just  before  the  accident  to  the  plaintiff,  a  short 
car  passed  the  plaintiff  safely  while  he  stood  as  above  de- 
scribed. Shortly  thereafter  one  of  the  long  cars  came  down 
State  street,  approached  said  corner,  slacked  its  speed,  rans: 
its  gong,  and  passed  around  said  corner  slowly.  The  front 
and  about  one-half  of  the  body  of  the  car  passed  the  plaint iflF 
in  safety,  *'whea  the  tunning  board  of  said  car,  at  or  near 
the  middle  of  the  car,  as  the  car  rounded  the  curve,  struck 
the  calf  of  the  plaintiff's  leg,  causing  serious  injuries  to  him 
and  endangering  his  life.  The  car  was  not  stopped  after  the 
injury,  but  continued  on  its  course."  Such  is  the  plaintiff's 
case. 

The  defendant  claimed  to  have  proved,-  in  substance,  these 
facts :    That  its  charter  authorized  it  to  build  and  operate 
said  railway  lines.    The  tracks  were  built  upon  the  layout 
and  according  to  the  plan  approved  by  the  city  authorities, 
in  the  manner  required  by  law.     Owing  to  the  presence  of  a 
double  track  railway  in  State  street,  leading  into    Grand 
avenue,  ^Mt  was  impracticable  to  place  said  railway  tracks  so 
that  the  cars  used  thereon  would  overlap  said  sidewalk  less 
than  they  in  fact  did."    The  radius  of  the  curve  opposite  the 
point  of  the  corner  '^was  flattened  to  one  hundred  feet,  to 
diminish  the  overlap  as  much  as  possible."    The  car  that 
struck  the  plaintiff  was  of  a  kind  in  common  use  in  New 
Haven  and  elsewhere.    Their  use  had  become  necessary, 
owing  to  the  increase  of  traffic.    They  had  been  used  on  the 
lines  in  question*  for  three  or  four  years,  and  elsewhere  for 
four  or  five  years,  and  public  necessity  and  convenience  re- 
quired their  use  on  the  lines  here  in  question.     When  upon 
a  straight  track  the  running  board  of  such  car  projected 
about  19  inches  beyond  the  rail,  and  at  the  place  of  the  in- 
jury the  running  board,  at  the  center  of  the  car,  extended  42 
inches  outside  of  the  rail.     At  the  point  where  the  overlap 
was  greatest  at  this  cornerthe  running  board  projected  over 
the  curbstone  and  over  the  sidewalk  for  a  distance  of  2$ 
inches.    The    amount     of     said     overlap     constantly    di- 
minished   after    the  car  passed  that  point,  and  as  it  ap- 
proached    the     place     where     the     plaintiff    stood.     The 
overhang  at  the  point  where   plaintiff    claimed    to    have 
been    standing    was    very    little,    ''but,     owing    to    said 
point  not  being  exactly  determined,   it  was  impossible  to 
prove  the  exact    amount    thereof."    The    defendant  also 
claimed  to  have  proved  that  it  had  been  guilty  of  no  negh'- 
gence  as  alleged  in  the  complaint,  and  that  the  plaintiff, 
in  remaining  in  a  position  of  danger  after  due  notice  of  the 
approach  of  the  car,  had  been  guilty  of  contributory  negli- 
gence.   Such,  in  brief,  was  the  defendant's  case. 
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The  plaintiff  requested  the  court  to  charge  the  jury  as  fol- 
lows: '^(a)  Plaintiff  had  a  right  to  stand  on  the  sidewalk, 
conversing,  and  was  not  under  obligation  to  watch  lest  trolley 
cars  should  extend  over  the  sidewalk  and  strike  him.  (b)  If 
defendant  operated  a  car  which  extended  over  the  sidewalk, 
it  was  bound  to  the  utmost  care  and  diligence  to  prevent  any 
injury  thereby  to  any  person  standing  on  the  sidewalk,  (c)  If 
the  defendant  operated  a  car  which  extended  over  a  part  of 
the  sidewalk,  it  was  bound  to  see  to  it  that  no  injury  occurr^ 
to  any  person  standing  on  the  sidewalk,  (d)  If  the  plaintiff, 
while  standing  on  the  sidewalk,  was  injured  by  the  car  of  the 
defendant,  he  is  entitled  to  recover,  unless  you  find  that  he 
willfully  incurred  the  injury  or  was  grossly  negligent 
(e)  Defendant  had  no  legal  right  to  so  maintain  its  tracks 
and  run  its  cars  as  to  do  injury  to  persons  standing  on  the 
sidewalk,  and  therefore  your  verdict  must  be  for  the  plaintiff, 
unless  you  find  that  the  plaintiff  willfully  courted  the  danger* 
or  was  grossly  negligent  (f)  If  the  jury  find  that  the  defend- 
ant was  in  fault  they  may  assess  punitive  damages,  and  may 
take  into  consideration  plaintiff's  expenses  in  the  trial  of  this 


Some  of  the  reasons  of  appeal  are  based  upon  the  failure 
of  the  court  to  instruct  the  jury  according  to  the  import  of 
these  requests.  The  last  request  is  of  no  importance  upon 
this  appeal,  inasmuch  as  the  verdict  was  for  the  defendant; 
but,  clearly,  as  the  complaint  alleged  no  malicious,  culpable, 
or  wanton  misconduct  on  the  part  of  the  defendant,  but 
merely  that  its  servants  were  negligent  in  improperly  operat- 
ing the  car,  the  plaintiff  was  not  entitled  to  punitive  dam- 
ages. Maisenbacker  v.  Society  Concordia,  71  Conn.  369,  42 
Atl.  67,  71  Am.  St  Rep.  213. 

Request  ^'a"  in  effect  asked  the  court  to  charge  the  jury  that 
because  the  plaintiff  was  on  the  sidewalk,  he  was  under  no 
duty  to  exercise  reasonable  care  with  reference  to  the 
approach  of  a  car  around  the  curve  in  question.  We  think 
the  court  did  not  err  in  failing  so  to  charge.  Standing 
where  the  plaintiff  did,  so  near  the  edge  of  the  sidewalk,  it 
was,  we  think,  his  duty  to  exercise  some  degree  of  care  with 
reference  to  the  street  traffic.  He  was  not,  standing  there, 
as  free  from  all  duty  with  regard  to  that  traffic  as  he  would 
have  been  in  bed;  yet  that  is  substantially  the  iniport  of  this 
request.  Standing  in  the  street,  it  would  have  been  his  duty 
to  exercise  a  higher  degree  of  care,  perhaps,  than  would  be 
required  of  him  on  the  sidewalk;  but  even  on  the  sidewalk 
he  is  not  entirely  free  from  the  duty  to  exercise  some  care 
with  reference  to  street  traffic.  Whether  on  street  or  side- 
walk, he  was  bound  to  exercise  some  care ;  the  degree  of 
care  varying  with  the  circumstances.  In  short,  he  was 
bound,  standing  where  he  did,  to  exercise  such  care  as 
would  be  exercised  by  a  reasonably  prudent  man  in  like  cir- 
cumstances; and  this  is  just  what  the  court  charged.    It 
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said:  '^ The  law  also  requires  the  traveler  upon  the  highivay 
to  exercise  reasonable  care  to  avoid  injury  to  himself ;  and 
this  plaintiff,  on  this  sidewalk,  to  avoid  danger  to  himself, 
was  in  duty  bound  to  exercise  such  care  as  would  be  exercised 
by  a  reasonably  prudent  man  under  all  the  circumstances. ' ' 
This  was  the  only  instruction  that  could  properly  be  given  for 
the  guidance  of  the  jury  upon  the  point  in  question,  and, 
applying  this  instruction  to  the  facts  as  they  should  find 
them,  it  was  sufficient  for  their  guidance  in  determining 
whether  the  plaintiff  acted  as  a  reasonably  prudent  man 
would  have  acted  under  like  circumstances. 

Requests  ^*b,"  *^c,"  and  *'d"  may  mean  that  the  defendant 
was  bound  to  exercise  towards  the  plaintiff  the  same  degree 
of  care  it  would  be  bound  to  exercise  towards  one  of  its  pas- 
sengers, or  they  may  mean  that  it  was  bound  to  exercise 
towards  him  such  a  degree  of  care  as  a  reasonably  prudent 
man  would  have  exercised  under  the  circumstances.  If  they 
mean  the  former  degree  of  care,  we  think  the  court  was  justi- 
fied in  refusing  so  to  charge,  while,  if  they  mean  the  latter, 
that  is  just  what  the  court  told  the  jury,  as  is  shown  by  the 
charge  upon  this  point  hereinafter  quoted.  In  either  case* 
the  plaintiff  has  no  cause  to  complain  upon  this  point. 
Besides,  these  requests  seem  to  imply  that  the  plaintiff  was 
himself  under  no  duty  to  use  reasonable  care.  The  court  did 
not  err  in  not  charging  them. 

Request  *'e,"  as  a  whole,  the  court  was  not  bound  to  charge, 
for  the  reasons  given  with  reference  to  requests  *^b," ''c," 
and  *M.''  The  court  did  charge  the  first  part  of  this  request, 
in  substance,  and  properly  refused  to  charge  the  last  part. 

Coming,  now,  to  the  charge  as  made,  as  to  the  degree  of 
care  required  of  the  defendant,  the  court  charged  in  substance 
as  follows:  It  was  the  duty  of  the  defendant,  in  running  its 
cars  on  the  highway,  to  use  reasonable  care  to  avoid  injury 
to  persons  using  the  highway;  and  what  is  reasonable  care ' 
depends  upon  the  circumstances  of  the  case;  and,  as  the 
danger  of  accident  increases,  the  degree  of  care  should  also 
increase.  It  was  the  duty  of  the  defendant  to  the  plaintiff  to 
exercise  such  care  as  would  be  exercised  by  a  reasonably 
prudent  man  under  all  the  circumstances.  At  places  where 
there  is  more  danger  the  speed  must  be  greatly  reduced,  and 
the  gong  should  be  sounded  to  give  warning ;  and  if  the  de- 
fendant company  was  operating  a  car,  the  running  board  of 
which,  at  curves,  extended  over  a  part  of  the  sidewalk,  it  was 
its  duty  to  use  reasonable  care  and  diligence  to  prevent  in- 
jury thereby  to  any  person  standing  on  the  sidewalk  at  such 
place;  *' and  it  is  the  duty  of  the  motorman  operating  such 
car  to  use  reasonable  care  to  avoid  injury  to  persons  on  the 
sidewalk  at  places  where  there  is  such  overlapping  of  the 
running  board;  and  reasonable  care  may  mean  great  care, 
depending  upon  the  circumstances,  and,  the  greater  the  over- 
lapping, the  greater  degree  of  care  must  be  exercised.     It  is 
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his  duty  to  avoid  injury  to  persons  lawfully  using  the  public 
street,  whether  crossing  it  or  whether  on  the  sidewalk."  We 
think  this  was  a  fair  statement  of  the  law  relating  to  the  duty 
of  the  defendant  and  its  servant  towards  the  plaintiff  in  this 
case,  and  that  it  was  well  adapted  for  the  guidance  of  the 
jury.  The  court  charged  the  jury,  in  substance,  that  a 
motorman  operating  an  electric  street  car  has  the  right  to 
presume  that,  upon  the  approach  of  the  car,  due  warning 
being  given  of  such  approach,  an  adult  person  on  the  track, 
or  in  a  position  near  the  track,  where  he  is  liable  to  be 
struck,  will  exercise  reasonable  care  for  himself,  and  will  re- 
move himself  from  bis  position  of  danger  as  the  car 
approaches.  The  plaintiff  complains  of  this,  but,  we  think, 
without  suflScient  reason.  Morrissey  v.  Bridgeport  Traction 
Co.,  68  Conn.  215-218,  35  Atl.  1126.  The  plaintiff,  in  his 
brief,  concedes  that  such  a  presumption  exists  with  reference 
to  a  person  in  the  street,  as  distinguished  from  the  sidewalk, ' 
but  he  contends  that  no  such  presumption  exists  with  refer- 
ence to  one  standing  on  the  sidewalk.  This  distinction  is  not 
tenable,  as  applied  to  a  case  like  the  present  The  plaintiff 
was  in  fact  in  a  position  of  danger,  and  the  motorman,  npon 
the  facts  in  the  case,  had  a  right  to  presume  that  plaintiff  was 
aware  of  it,  and  would  govern  himself  accordingly.  He  had 
a  right  to  so  presume,  as  the  court  told  the  jury,  ''until  it  is 
apparent,  or  by  the  exercise  of  reasonable  diligence  would  be 
apparent,  to  him,  that  the  person  is  in  danger,  and  is  not 
aware  of  the  danger,  or  is  so  situated  that  he  cannot  avoid 
the  danger."  The  jury  were  properly  instructed  upon  this 
point. 

The  plaintiff  also  complains  of  that  part  of  the  charge 
hereinbefore  quoted  in  connection  with  request  ''a,"  to  the 
effect  that  the  plaintiff,  standing  where  he  did,  was  bound 
to  use  reasonable  care.  For  the  reasons  heretofore  given. 
we  think  the  couit  did  not  err  in  so  charging.  The  court 
charged,  in  substance,  that  the  defendant  claimed  to  have 
proved  certain  facts,  to  wit,  that  the  position  of  its  tracks 
was  authorized  by  its  charter  and  the  laws  of  this  state;  that 
it  was  running  a  kind  of  car  commonly  in  use;  that  the  gong 
was  sounded,  and  the  car  came  round  the  curve  at  a  slow 
rate  of  speed,  at  the  time  of  the  accident.  The  plaintiff 
complains  of  this  because  the  court  did  not  add  a  caution 
''that  these  claims  of  the  defendant  were  not  sufiBcient,  or 
probably  sufficient,  as  plaintiff  was  standing  on  the  side- 
walk." The  court  was  not  asked  to  add  any  such  caution, 
and  it  clearly  did  not  err  in  failing  to  do  so  in  making  a 
statement  of  the  facts  which  the  defendant  claimed  to  have 
proved.  The  court,  in  other  parts  of  its  charge,  sufficiently 
called  the  attention  of  the  jury  to  the  fact  that  this  was  a 
case  where  the  plaintiff  was,  when  injured,  standing  upon  the  ' 
sidewalk,  and  not  in  the  street.  The  court  further  charged,  ' 
in  substance,  that  if  the  car  that  struck  the  plaintiff  was  of 
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the  kind  in  general  and  ordinary  use  by  other  companies 
engaged  in  the  same  business  as  the  defendant,  'Hhe  mere 
use  thereof  as  a  street  car  at  such  curves  as  the  one  in  ques- 
tion, in  a  manner  in  all  other  respects  careful  and  proper, ' ' 
would  not  of  itself  constitute  negligence.  The  plaintiff  com- 
plains of  this,  but  we  think,  without  reason. 

This  brings  us  to  the  last  reason  of  appeal  relating  to  the 
charge,  and  that  is  to  the  efiect  that  the  whole  charge,  as 
given,  is  erroneous.  This  reason  is  too  general,  and  raises  no 
question  that  we  are  bound  to  consider ;  but,  looking  care- 
fully over  the  charge  as  a  whole,  we  think  the  general  assign^ 
ment  has  no  foundation  in  fact. 

The  rulings  upon  evidence  will  now  be  considered: 

Shepard,  a  witness  for  the  plaintiff,  testified  on  his  direct 
examination  that  he  saw  the  accident,  and  helped  to  rescue 
plaintiff  from  the  car  as  be  was  being  dragged  towards  the 
electric  light  pole.  He  was  asked  later  by  the  plaintiff  how 
much  room  there  was  between  the  handle  of  the  car  and  the 
pole,  and  answered,  ^' About  eighteen  inches."  He  was 
then  asked  this  question:  ''Can  you  tell  from  recollection 
whether  there  was  room  for  the  body  of  Mr.  Hayden  [the 
plaintiff]  between  the  car  and  the  post?"  The  court,  on 
objectioQ,  excluded  the  question,  and  we  think  it  ruled  cor- 
rectly. The  witness  had  already,  in  effect,  answered  the 
question;  and,  besides,  it  does  not  appear  that  the  dis- 
tance between  the  car  and  the  pole  was  a  material  fact  in 
the  case.  The  plaintiff  was  not  injured  by  the  proximity  of 
the  pole  to  the  car. 

Comstock,  the  man  with  whom  the  plaintiff  was  talking 
when  injured  by  the  car,  was  a  witness  for  the  plaintiff,  and 
on  his  direct  examination  was  asked  ''whether  a  motorman  on 
State  street  could  have  seen  Mr.  Hayden  [the  plaintiff]  where 
he  stood?"  This  was  objected  to  as  calling  for  a  conclusion, 
without  showing  that  the  witness  was  in  any  position 
to  draw  a  conclusion.  The  court  excluded  the  question, 
and  properly  excluded  it,  on  the  ground  stated.  Besides, 
the  exclusion  did  the  plaintiff  no  harm,  for  it  was  "con- 
clusively proved  by  the  plaintiff,  and  appeared  to  be  con- 
ceded by  the  defendant,  that  there  was  an  unobstructed  view 
from  where  the  plaintiff  stood  up  State  street,  one  hundred  to 
two  hundred  rods. ' ' 

The  defendant  offered  in  evidence,  and  the  court  admitted, 
an  order  of  the  court  of  common  council  of  New  Haven, 
approved  by  the  mayor  December  19,  1898,  permitting  the 
defendant  to  locate  its  tracks  at  the  point  in  question,  as 
shown  upon  four  blue  prints  attached  to  the  order,  and  relat- 
ing to  the  location  of  the  tracks  at  the  time  and  at  the  place 
of  the  injury.  The  plaintiff  objected  to  the  reception  of  this 
evidence,  but  stated  no  reason  therefor.  The  plaintiff 
claimed  that  the  location  of  the  tracks  at  the  point  in  ques- 
tion was  a  negligent  location,  and  he  attached  the  right  of 
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the  defendant  to  maintain  it  there.  -  The  evidence  objected 
to  showed  that  it  was  the  only  location  that  had  been  given 
them  by  the  lawful  authorities,  and  that  it  iwas,  to  that  ex- 
tent, at  leastt  a  lawful  location.  The  record  does  not  disclose 
that  the  court  erred  in  admitting  this  evidence. 

The  reasons  of  appeal  founded  upon  the  rulings  of  the 
court  in  case  of  the  witnesses  Kelly  and  Punderford  are  with- 
out merit,  and  need  not  be  discussed.  Indeed,  in  the  Kelly 
case  no  exception  was  taken  to  the  rulings. 

This  disposes  of  all  the  reasons  of  appeal  based  upon  rul- 
ings upon  evidence. 

There  is  no  error.    The  other  Judges  concurred. 


BoYCB  V.  Wilbur  Lumber  Co.  et  al. 

{Supreme  Court  of  Wisconsin^  Dec.  //,  /p^'j.) 
[97  N.  W.  Rep.  563.] 


Injury  to  Yardmaster— Riding  on  Side  Ladder— Proximity  of  Tracica— 
Evidence—  I  natructiona. 
Where  plaintiJF,  a  railroad  yardmaater,  while  riding  on  the  ladder  on 
the  aide  of  a  freight  car,  waa  knocked  therefrom,  owing  to  the 
|Mx>zimitj  of  another  car  atanding  on  a  switch  track  at  a  point  where 
the  same  waa  approaching  the  main  track,  and  where  it  waa  left  bT 
defendant  lumber  company,  and  there  waa  evidence  that  the  switch 
track  waa  so  near  the  main  track  that  at  no  point  conld  a  person  pass 
safely  if  riding  on  the  ladder  of  a  freight  car,  which  evidence  waa 
based  on  a  meaanrement  made  by  a  witness  of  two  cars  which  he 
thought  were  the  same  as  those  which  figured  in  the  accident,  it  conld 
not  be  aaid,  as  a  matter  of  law,  that  the  accident  would  have  happened 
in  any  event,  wherever  the  car  stood. 

Sania— Same— Contributory  Negligence— Evidence— Customs.* 

Evidence  that  it  waa  customary  for  railroad  yardmaatera  and  switch- 
men  to  ride  on  the  ladders  of  freight  cars  while  setting  in  and  taking 
out  cars  from  switch  tracks  in  the  yards  was  admissible. 

Submission  of  Questions— Contributory  Negligence. 

Where  the  questions  of  the  verdict  framed  by  the  court  which  were 
actually  submitted  and  answered  covered  all  the  material  issues  of  fact 
in  the  case,  it  was  not  error  to  refuse  to  submit  other  questions. 

Proximate  Cauae— Instructions. 

In  a  personal  injury  action,  on  the  question  whether  plaintiff's  al« 
leged  contributory  negligence  was  the  proximate  cause  of  the  injury, 
an  instruction  defining  "proximate"  in  such  connection  as  meaning 
efficient  or  material  was  erroneous. 

Appeal  from  Circuit  Court,  Winnebago  County ;  Geo.  W. 
Burnell,  Judge. 

Action  by  Charles  Boyce  against  the  Wilbur  Lumber  Com- 
pany, impleaded  with  another.  Judgment  for  plaintiff,  and 
defendant  lumber  company  appeals.     Reversed. 

This  is  an  action  to  recover  for  personal  injuries.  The 
action  was  origioally  brought  against  the  appellant  and  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  as  de- 

*See  generally,  monograph  appended  to  Lfouisville  &  N.  R.  Co.  v.  HaU 
(Ky.),  8  R.  R.  R*  541,  31  Am.  &  E^ng.  R.  Caa^  N.  8.,  541. 
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fendant8»  but  upon  the  trial  the  plaintiff  was  nonsuited  as  to 
the  railway  company,  and  no  appeal  has  been  taken  from 
that  judgment.     It  appeared  by  the  testimony  upon  the  trial 
that  three  railway  companies  operate  yards  and  switch  tracks 
at  the  cities  of  Neenah  and  Menasha,  to  wit,  the  Wisconsin 
Central,    the    Chicago,   Milwaukee  &    St   Paul,    and    the 
Chicago  &  Northwestern,  and  that  their  various  switch  tracks 
are  connected  by  a  track  owned  by  the  Chicago,  Milwaukee 
&  St.  Paul  Company,  but  over  which  all  the  companies  do 
switching,  which  track  runs  east  and  west  on  the  south  side 
of  the  United  States  Canal,   and  is  called  the  ^'Lead  Track"  ; 
that  just  south  of  the  lead  track,  and  parallel  therewith,  is  a 
switch    track  several  hundred  feet  in    length,    called   the 
^* Menasha  Paper   Company  Track*';  that    this  last-named 
track  branches  off  from  the  lead  track  by  a  switch,  and  that 
the  distance  between  the  centers  of  the  two  tracks  is  1 1   feet 
and  2  inches,  except  where  the  switch  track  approaches  the 
lead  track  at  the  west  end,  where  the  distance  gradually 
diminishes  until  the  two  tracks  join  at  the  switch;  that  the 
Wilbur  Lumber  Company  has  a  yard  where  it  receives  logs 
from  cars  immediately  south  of  the  west  end  of  the  switch 
track,  where  the  same  approaches  the  lead  track ;  that,  at  the 
time  of  the  accident  on  which  the  suit  was  founded,  the  plain- 
tiff was  night  yardmaster  for  the  Wisconsin  Central  Railway . 
at  Neenah  and  Menasha,  and  had  been  such  for  a  number  of 
years;  that  on  the  morning  of  August  7,  1902,  a  switch  crew 
in  the  employ  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway 

{)laced  a  Chicago  &  Northwestern  coal  car  or  gondola  car 
oaded  with  logs,  and  consigned  to  the  appellant,  on  said 
switch  track,  and  left  it  at  a  point  where  the  tracks  are  1 1 
feet  and  2  inches  distant  from  center  to  center;  that  during 
the  day  employees  of  the  appellant  moved  this  car  westward 
on  the  switch  track  to  a  point  where  the  switch  track  was 
approaching  the  lead  track,  and  the  distance  from  center  to 
center  of  the  two  tracks  was  but  10  feet ;  that  said  employees 
commenced  to  unload  the  car  at  that  point,  and  left  it  there 
when  they  quit  work  at  night;  that  at  about  2  o'clock  on  the 
following  morning  the  plaintiff,  with  a  switching  crew,  was 
engaged  in  switching  certain  cars,  and  approached  the  lead 
track  from  the  west  with  a  string  of  11  or  12  freight  cars,  the 
engine  being  in  front,  and  he  being  on  the  ladder  on 
the  south  side  of  a  woodenware  car  at  about  the  middle  of  the 
train.  Plaintiff  claims  that  as  the  train  went  east  upon  the 
lead  track,  and  was  passing  the  switch  track,  he  was  knocked 
from  the  side  of  the  car,  owing  to  the  close  proximity  of  the 
gondola  car,  and  was  seriously  injured.  That  be  was  injured ' 
at  the  time  and  place  in  question,  there  is  no  dispute.  The 
other  train  employees  testified  that  they  found  him  upon  the 
ground  at  the  point  in  question,  moaning  and  seriously  in- 
jured, and  his  lantern  broken.  The  jury  returned  the  follow- 
ing special  verdict :    ''(i)  Was  the  plaintiff  injured  at  the' 
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time  and  place  alleRed  in  the  complaint?  Answer.  Yes. 
(a)  Was  the  defendant,  through  its  employees,  gnilty  of  neg- 
ligence in  leaving  the  gondola  car  at  the  point  upon  the  side 
track  where  the  injury,  if  any,  occurred?  Answer.  Yes. 
(3)  If  yon  answer  the  last  question  ^Yes,'  then  was  such  neg- 
ligence on  the  part  of  the  defendant  the  proximate  cause  of 
plaintiff's  injury,  if  he  was  injured?  Answer.  Yes.  (4)  Was 
the  plaintiff  guilty  of  negligence  which  contributed  prox- 
imately to  the  injury  ?  Answer.  No.  (5)  If  the  court  should  be 
of  the  opinion  that  the  plaintiff  is  entitled  to  recover,  at 
what  sum  do  you  assess  his  damages?  Answer.  $1,000." 
Judgment  for  the  plaintiff  was  rendered  upon  this  verdict, 
and  the  Wilbur  Lumber  Company  appeals. 

Ryan,  Merton  &  Newbeny,  for  appellant. 
Eaton  &  Weed  (Frederick  J.  Eaton,  of  counsel),  for  re- 
spondent. 

WINSLOW,  J.  (after  stating  the  facts).  The  appellant 
claims  that  a  verdict  should  have  been  directed  in  its  favor 
upon  the  undisputed  evidence.  This  claim  is  based  upon  the 
fact  that  the  two  tracks  at  their  widest  distance  apart  are  but 
1 1  feet  and  3  inches  from  center  to  center,  and  that  it  appears 
from  measurements  of  similar  cars  made  by  one  of  the  wit- 
nesses that,  even  if  the  gondola  car  stood  at  the  widest  point, 
there  would  not  have  been  room  for  a  person  riding  where  the 
plaintiff  was  riding  to  pass  without  injury.  From  these 
premises  it  is  said  that  the  appellant  must  be  discharged,  be- 
cause it  did  not  build  the  tracks,  and  because  the  moving  of 
the  gondola  car  by  its  employees  did  not  increase  the  danger. 
The  difficulty  with  the  proposition  is  that  the  testimony  as  to 
the  width  of  the  cars  and  the  distance  between  them  is  not 
undisputed.  It  is  true  that  the  witness  Powrie  measured  a 
gondola  car  and  a  tall  woodenware  car,  which,  from  Boyce's 
description,  he  thought  were  the  same  kind  of  cars  that 
figured  in  the  accident ;  and  from  these  measurements  it  would 
appear  that  there  was  not  sufficient  room  for  such  cars  to 
pass  with  safety  to  one  riding  on  the  ladder  at  any  point  on 
the  switch.  But  the  difficulty  is  that  the  two  cars  themselves 
were  never  measured,  and  it  cannot  be  said  that  it  was  con- 
clusively shown  that  the  cars  which  Powrie  measured  were  of 
identical  width  with  those  in  question.  Again,  there  was 
considerable  testimony  that  the  cars  in  question  were  of  the 
same  width  as  ordinary  cars,  and  that  the  distance  between 
ordinary  cars  at  the  widest  distance  between  the  two  tracks 
would  be  between  22  and  23  inches,  whereas  at  the  point 
where  the  accident  occurred  it  would  be  but  7  or  8  inches. 
So  it  is  clear  that  it  cannot  be  said,  as  a  matter  of  law, 
either  that  the  accident  would  have  happened  in  any  event, 
wherever  the  cars  stood,  nor  that  the  plaintiff  assumed  the 
risk. 

Testimony  was  admitted,  under  objection  and  exception,^ 


44        Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S 

Boyce  v.  Wilbur  Lumber  Co 

to  the  effect  that  it  was  customary  for  yardmasters  and 
switchmen  upon  railroads  to  ride  upon  the  ladders  of  freight 
cars  while  setting  in  and  taking  out  cars  from  the  switch  tracks 
in  the  yards,  and  error  is  claimed  in  this  ruling.  The  ques- 
tion as  to  the  admissibility  of  evidence  of  customary  methods 
of  doing  business,  as  bearing  on  the  question  of  negligence, 
either  original  or  contributory,  as  been  much  discussed,  and 
the  decisions  even  in  this  state  are  not  entirely  harmonious, 
inasmuch  as  negligence  ordinarily  consists  simply  of  lack  of 
ordinary  care,  and  ordinary  care  is  that  care  which  the  great 
majority  of  people  are  accustomed  to  exercise  under  the  same 
or  similar  circumstances,  it  was,  in  substance,  held  in  Guinard 
V.  Knapp-Stout  Co.,  95  Wis.  482,  70  N.  W.  671,  that  in  de- 
termining whether  an  employer  was  negligent  in  furnishing  an 
unsafe  place  to  work,  because  of  the  proximity  of  uncovered 
machinery,  the  test  was  whether  the  defendant  had  come  up 
to  the  standard  of  employers  generally  in  the  same  business 
and  under  similar  circumstances,  and  this  test  has  been 
approved  several  times  since  that  decision  was  rendered. 
Inness  v.  Milwaukee,  96  Wis.  170,  70  N.  W.  1064;  Prybilski 
V.  N.  W.  C.  Co.,  98  Wis.  413,  74  N.  W.  117;  Kreider  v.  W.  R. 
Co.,  J 10  Wis.  64s,  86  N.  W.  662.  While  the  question  of  the 
admissibility  of  evidence  to  show  the  usual  or  ordinary 
methods  of  others  in  the  same  business  was  not  directly  raised 
in  these  cases,  it  is  very  manifest  that  the  le^al  principle 
adopted,  and  which  must  be  considered  as  settled,  necessarily 
calls  for  the  admission  of  just  such  evidence;  and  in  Piet  v. 
Railway  Co.,  94  Wis.  357,  68  N.  W.  464,  it  was  said  that  the 
customary  way  of  doing  certain  things  in  a  railroad  switch- 
yard was  a  fact  proper  to  be  considered  in  determining  the 
question  of  negligence  of  an  employee  while  doing  those 
things.  In  Jochem  v.  Robinson,  72  Wis.  199,  39  N.  W.  383,  i 
L.  R.  A.  178,  and  Nadau  v.  W.  R.  L.  Co.,  76  Wis.  120,  43  N. 
W.  113s,  20  Am.  St.  Rep.  29,  it  was  directly  held  that  evi- 
dence of  the  customary  manner  of  doing  certain  things  was 
competent  on  the  question  of  negligence  of  a  party  to  the 
action,  where  the  doing  of  those  things  was  involved.  On 
the  other  hand,  in  the  case  of  Propsom  v.  Leatham,  80 
Wis.  608,  50  N.  W.  586,  where  the  question  was  whether  a 
lumber  dock  was  negligently  defective,  so  as  to  be  dangerous 
to  employees,  it  was  held  that  evidence  as  to  how  it  com- 
pared with  other  docks  used  for  the  same  purpose  was  in- 
competent; and  in  Molaske  v.  Ohio  Coal  Co.,  86  Wis.  220,  56 
N.  W.  47 S,  where  the  question  was  whether  the  defendant 
was  negligent  in  employing  a  boy  12  years  of  age  to  give  sig- 
nals for  the  hoisting  of  coal  buckets  upon  a  coal  dock,  it  was 
held  that  no  custom  or  usage  of  employing  boys  of  such 
tender  years  in  such  a  position  could  be  upheld.  Again,  in 
Coif  V.  Railway  Co.,  87  Wis.  273,  58  N.  W.  408,  where  the 
question  was  whether  a  brakeman  was  negligent  in  jumping 
from  a  moving  engine  in  the  freightyard,  it  was  held  that 
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evidence  of  a  castom  on  the  part  of  employees  in  the  yard  to 
jump  from  moving  engines  was  not  admissible;  and  in 
Simonds  v.  Baraboo,  93  Wis.  40,  67  N.  W.  40,  57  Am.  St. 
Rep.  895,  while  the  general  rule  that  evidence  of  castom  is 
admissible  on  the  question  of  negligence  was  recognized,  it 
was  held  that  it  was  not  admissible  as  to  acts  the  manner  of 
doing  which  is  matter  of  common  knowledge,  and  this  rale 
was  quoted  approvingly  in  Croase  v.  C.  &  N.  W.  Ry.  Co., 
104  Wis.  473,  80  N.  W.  752.  In  Dorsey  v.  Construction 
Co.,  42  Wis.  sS3,  it  was  questioned  whether  a  castom 
on  the  part  of  railway  compaoies  to  locate  structures  so 
near  the  track  as  to  be  necessarily  dangerous  to  employees 
could  be  held  to  execute  the  danger,  while  in  Mulcairns  v. 
Janesville,  67  Wis.  34*  29  N.  W.  $65,  evidence  of  a  custom  as 
to  the  bracing  of  cistern  walls  was  held  inadmissible  because 
it  was  not  specially  directed  to  a  cistern  wall  of  the  kind  un- 
der consideration.  While  these  cases  can  hardly  be  con- 
sidered as  entirely  in  accord,  it  seems  clear  that  the  general 
rule  that  evidence  of  the  general  business  custom  is  admissi- 
ble upon  the  question  of  negligence  is  well  recognized  in  this 
state,  as  stated  in  Simonds  v.  Baraboo,  supra,  but  that  it  is 
subject  to  exceptions,  among  which  are  that  it  cannot  be 
allowed  to  contradict  common  knowledge,  nor  is  it  admissi- 
ble to  prove  a  custom  which  is  so  obviously  dangerous  to  life 
and  limb  as  to  be  at  once  recognized  as  such  by  all  intelligent 
persons.  Inness  v.  Milwaukee,  supra.  Under  this  rule,  all 
the  cases  cited  may  perhaps  be  substantially  harmonized, 
unless  it  be  the  Coif  Case;  and,  so  far  as  that  case  disagrees 
with  the  conclusion  now  reached,  it  must  be  considered  as 
overruled.  It  cannot  be  said  that  the  act  of  a  brakeman  or 
yardmaster  in  riding  on  the  ladder  on  the  side  of  a  freight 
car  in  the  course  of  switching  operations  is  such  an  obviously 
dangerous  act  as  to  preclude  proof  that  it  is  customary. 
Therefore  the  evidence  in  question  was  properly  received. 

Exception  was  taken  because  the  trial  court  refused  to  sub- 
mit certain  questions  to  the  jury  as  part  of  the  special  ver- 
dict. We  do  not  regard  it  necessary  to  set  forth  the  questions 
at  length.  The  questions  of  the  verdict,  framed  by  the 
court,  which  were  actually  submitted  and  answered,  covered 
all  the  material  issues  of  fact  in  the  case;  and  hence  there  can 
be  no  error  assigned  upon  the  refusal  to  submit  other  ques- 
tions. 

A  general  objection  is  made  to  the  charge  on  the  ground 
that  it  was  practically  a  general  charge,  and  informed  the 
jury  as  to  the  effect  of  their  answers  to  the  questions  of  the 
verdict.  It  is  sufficient,  upon  this  contention,  to  say  that  it 
is  entirely  unwarranted.  The  trial  judge  carefully  refrained 
from  informing  the  jury  in  any  way  as  to  the  effect  of  their 
answers  upon  the  litigation. 

In  submitting  the  third  question  to  the  jury,  the  trial  court 
defined  '^proximate  cause"  at  length,  and  with  substantial 
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accuracy,  as  it  has  been  defined  in  the  decisions  of  this  court; 
but  when  he  proceeded  to  the  fourth  question,  touching  the 
alleged  contributory  negligence  of  the  plaintiff,  he  charged  as 
follows:  '' 'Proximately,'  in  that  connection,  means  ma- 
terially, or  was  it  one  of  the  efficient  causes  which  operated  to 
produce  the  injury?  This  question,  you  will  notice,  gentle- 
men, is  directed  to  the  conduct  of  the  plaintiff  himself.  Was 
the  plaintiff  guilty  himself  of  negligence  which  contributed 
proximately  to  the  injury?  and,  in  answering  the  question 
above — the  third  question — ^you  will  necessarily  have  to  con- 
sider this  question  more  or  less,  because  it  is  contended  by 
the  defendant  that  the  plaintiff  himself  was  guilty  of  negli- 
gence; that  he  knew,  or  ought  to  have  known,  that  cars  were 
liable  to  be  upon  this  side  track  at  any  monient;  and  that  he 
knew,  or  ought  to  have  known,  that  it  was  dangerous  for  him 
to  ride  upon  that  ladder  upon  the  side  of  the  woodenware 
car,  and  that  it  was  negligence  upon  his  part  to  do  so,  and 
that  such  negligence  did  contribute  to  the  injury  ;  that,  if  it 
was  not  the  primary  and  proximate  cause,  that  it  at  least  was 
a  cause  which  contributed  materially  and  proximately  to  the 
injury.  Now,  that  is  a  question  for  you  to  determine  from 
all  the  evidence — was  the  plaintiff  in  the  exercise  of  ordinary 
care  and  prudence  in  riding  upon  the  side  of  this  car,  or,  on 
the  other  hand,  was  he  guilty  of  negligence  in  so  doing?" 
We  cannot  but  regard  this  instruction  as  distinctly  erroneous 
and  prejudicial.  The  first  sentence,  to  the  effect  that 
^^proximately,"  in  this  connection,  means  materially  or  effi- 
ciently, is  a  clear  and  unmistakable  intimation,  if  not  a 
direct  statement  to  the  jury,  that  there  is  a  difference  between 
the  meaning  of  the  word  when  applied  to  the  defendant  and 
when  applied  to  the  plaintiff.  There  is  no  such  difference. 
Contributory  negligence  on  the  part  of  the  plaintiff  must  bear 
the  same  proximate  relation  to  the  result  as  the  actionable 
negligence  of  the  defendant.  It  need  not  be  the  sole  cause, 
and  it  may  contribute  but  slightly,  but  it  must  be  a  proxi- 
mate cause  in  the  same  sense  that  the  defendant's  negligence 
must  be  proximate.  This  subject  was  fully  discussed  in 
Mauch  V.  Hartford,  ii2  Wis.  40,  87  N.  W.  816,  and  further 
discussion  here  is  scarcely  necessary.  It  is  erroneous  to  de- 
fine ^'proximate,"  in  this  connection,  as  meaning  efficient  or 
material,  as  has  been  repeatedly  held  by  this  court.  There 
is  but  one  safe  way  to  define ''proximate  cause,"  and  that 
way  should  be  adopted  when  a  definition  becomes  necessary. 
As  indicated  in  Mauch  v.  Hartford,  supra,  the  better  form  of 
question  upon  this  subject  is  substantially  as  follows:  "Did 
want  of  ordinary  care  on  the  part  of  the  plaintiff  contribute 
to  produce  the  injury?"  When  this  question  is  given, 
followed  by  proper  instructions  as  indicated  in  the 
case  last  cited,  there  will  be  no  error.  It  has  been 
directly  held  that  it  is  erroneous  to  charge  a  jury  that 
the  negligence  of  the  plaintiff,  in  order  to  defeat  the  action. 
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const  '^materially"  contribnte  to  produce  the  injury,  because 
this  instruction  gives  opportunity  to  the  jury  to  say  that,  while 
it  contributed  slightly,  it  did  not  contribute  materially,  and 
thus  the  salutary  rule  that  contributory  negligence  in  any 
degree  will  defeat  the  plaintiff  may  be  frittered  away.  Sup- 
ply Co.  V.  Boundy,  122  Pa.  449,  15  Atl.  865;  Mattimore  ▼. 
City  of  Erie,  144  Pa.  14, 22  Atl.  81 7-  We  have  found  no  other 
prejudicial  errors. 
Judgment  reversed  and  action  remanded  for  a  new  trial. 


MuNROB  V.  Hartford  St.  Rt.  Co. 

{Sm^fme  Court  0/ Errors  of  QmmecHctU^  D€C.  tS^  ^90J») 

[56  Ati.  Rep.  496.]  . 

Collision  between  Street  Cer  and  Other  Vehicle— Leaving  Horse 
Unhitched — Ordinance — Inetruction. 
A  city  CMTdinance  declared  ''leavine'  anj  horae  nnhitched'*  within  a 
atreet  a  nniaance  and  puniahable  by  fine.  In  an  action  agrainat  a  atreet 
car  company  for  an  injury  to  plaintiff^a  milk  wagon,  the  eridence 
showed  that  the  driver  had  left  the  wagon  standing  acroaa  the  car  track 
while  he  went  to  deliver  milk,  and  that  he  waa  absent  in  the  kitchen  of 
a  neighboring  hoose,  the  collision  occurring  as  he  emerged  therefrom. 
The  court  instructed  that  under  the  ordinance  a  horse  must  not  be 
allowed  to  remain  unhitched  without  being  in  the  effective  control  of 
scmie  person,  that  what  is  effective  control  will  largely  depend  on  the 
facts  of  the  particular  case,  that  a  timid  and  inexperienced  horse  would 
require  a  different  kind  of  control  from  one  shown  to  be  reliable,  and 
that  it  waa  for  the  jury  to  determine  whether  the  horses  as  left  by  the 
driver  were  beyond  his  control:  held  erroneous,  aa  practically  in- 
structing that  the  ordinance  only  prohibited  negligently  leaving  a  horse 
unhitched  in  a  street. 

8am«— Same — Negligence— Violation  of  Ordinance—Proximate  Cause. 
Doing  an  act  forbidden  by  statute  will  not  bar  a  recovery  for  in jurlea 
sustained  by  the  lawbreaker,  unless  the  illegal  act  waa  a  proximate 
cause  contributing  to  the  injury. 

Same — Same— Proximate  Cause. 

I/caving  horses  attached  to  a  milk  wagon  standing  in  the  street  un- 
hitched and  unattended,  in  violation  of  a  city  ordinance,  the  wsgon 
being  across  a  car  track,  while  the  driver  delivers  milk,  may  be  a  prox- 
imate cause  of  an  injury  to  the  wagon  from  a  collision  with  a  street 
car ;  and  therefore  an  instruction  erroneously  construing  the  ordinance 
is  error  of  a  prejudicial  character. 

Same — Negligence — Admission  of  Motorman. 

In  an  action  against  a  street  car  company  for  an  injury  to  a  milk 
wagon  from  a  collision  with  a  car,  cross-examination  eliciting  from 
the  motorman  the  admission  that  on  another  line  he  had  -  some  trouble 
in  managing  his  car  is  error. 

Appeal  from  Court  of  Common  Pleas,  Hartford  County; 
John  Coats,  Judge. 

Action  by  Dwight  D.  Munroe  against  the  Hartford  Street 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

The  plaintiff  was  the  owner  of  a  pair  of  horses  and  wagon, 
used  for  the  daily  delivery  of  milk  upon  a  route  including 
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Asylum  avenue,  in  the  city  of  Hartford,  and  driven  by  his 
servant,  Brewer.    The  defendant  operated  an  electric  rail- 
road upon  Asylum  avenue.    At  the  time  of  the  injury  com- 
plained of,  the  plaintiff's  team  was  standing  across  Asylum 
avenue,  with  the  wagon  upon  the  tracks  of  defendant's  rail- 
road, the  plaintiff's  servant.  Brewer,  being  at  that  time  in 
the  kitchen  of  a  neighboring  house  occupied  by  one  Patten- 
den.    While  thus  standing,  the  wagon  was  struck  by  a  car  of 
defendant,  thrown  off  the  track,  and  the  wagon  and  its  con- 
tents injured.    The  complaint  charges  the  defendant  with 
negligence,  in  that  it  ^'negligently  struck  said  wagon,  as  it 
was  standing  stationary  on  said  tracks,"  while  ' 'running  a  car 
at  a  high  rate  of  speed. ' '    The  testimony  affecting  the  claimed 
negligence  of  the  defendant's  motorman  in  permitting  the 
car  to  strike  the  wagon,  as  well  as  the  testimony  affecting 
the  claimed  negligence  of  Brewer  in  permitting  his  team  to 
stand  across  the  tracks,   was  somewhat  contradictory.     It 
appeared  that  the  plaintiff's  horses  were  gentle,  intelligent, 
accustomed  to  the  milk  route,  and  to  standing  unattended  in 
front  of  houses  of  customers  while  the  driver  delivered  the 
milk  put  up  in  bottles;  that  in  this  instance  Brewer  left  the 
horses  unhitched  and  unattended,  while  he  was  in  Patten- 
den's  house  for  the  purpose  of  delivering  milk  and  imme- 
diately returning  as  usual;  that  he  remained  in  the  house  for 
the  purpose   of  looking  up  and  settling  Pattenden's  milk 
account,  consuming  much  more  time  than  usual,  and  on  com- 
ing out  of  the  house  heard  the  crash  of  collision.    The  evi- 
dence was  conflicting  as  to  the  actual  time  spent  in  the  house. 
Brewer  stating  it  was  lo  or  15  minutes,  and  other  witnesses 
estimating  it  was  a  less  time.     The  defendant  claimed  that 
the  conduct  of  Brewer  in  thus  leaving  the  horses  and  remain- 
ing in  Pattenden's  house  was  negligence  contributing  to  the 
accident,  and  also  constituted  a  violation  of  law  contributing 
to  the  injury,  and  that  such  illegal  conduct,  if  found  to  be  a 
proximate  cause  of  the  injury,  is  a  conclusive  bar  to  the 
plaintiff's  right  to  recover  in  this  action,  and  not  merely  evi- 
dence of  contributory  negligence;  and  in  this  connection  pro- 
duced in  evidence  an  ordinance  of  the  city  of  Hartford  which 
declared  "leaving  any  horse  unhitched    *    »    ♦    within  any 
street  or  thoroughfare  of  said  city"  to  be  a  nuisance,  and  pun- 
ished such  act  by  a  fine  of  $5.     The  plaintiff  controverted 
these  claims,  and,  in  addition  to  the  evidence  above  mentioned, 
produced  evidence  tending  to  prove  that  the  horses  were  so 
trained  that  they  could  take  pretty  good  care  of  themselves 
in  the  street  without  a  driver,  and  could  swing  the  wagon 
around  in  the  street  better  than  it  could  be  done  by  some 
drivers.     In  view  of  these  claims  upon  this  state  of  the  evi- 
dence, the  trial  court  instructed  the  jury  as  follows:    ''There 
is  another  element  which  enters  or  may  enter  into  this  case 
so  as  to  affect  the  verdict  which  you  can  lawfully  render  in 
this  case.    This  aspect  of  the  case  arises  out  of  the  ordinance 
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of  the  city  of  Hartford  relative  to  leaving  any  horse  un- 
hitched. Now,  there  is  some  ambiguity  in  the  language  of  the 
ordinance  in  respect  to  the  particular  portion  of  the  ordi- 
nance on  which  the  claim  in  this  case  is  made,  which  reads  as 
follows:  ^Permitting  any  animal  to  go  at  large  in  any  high- 
way or  public  place  in  the  city  or  leaving  any  horse  un- 
hitched, or  permitting  any  animal,  wagon,  or  cart  to  stand 
upon  or  over  any  cross-walk,  by  the  person  having  control  at 
the  time  of  the  same,  within  any  street  or  thoroughfare  of 
said  city* — and  the  ordinance  declares  that  a  nuisance,  and 
forbids  it.  I  instruct  you  that  that  part  of  the  ordinance 
applies  to  leaving  a  horse  unhitched  within  any  street  or 
thoroughfare  of  said  city — that  is,  the  city  of  Hartford.  Such 
an  ordinance  must  receive  reasonable  interpretation.  It  is 
not  true  as  matter  of  law  that,  in  order  to  be  free  from  a  vio- 
lation of  the  ordinance,  a  person  having  a  horse  on  the  street 
is  obliged  to  hold  the  reins  in  his  hand  or  hold  the  horse  by 
the  bit  all  the  time  that  the  horse  *  remains  unhitched  on  the 
street,  but  the  horse  must  not  be  allowed  to  remain  un- 
hitched without  at  the  same  time  being  in  the  effective  con- 
trol of  some  person.  What  is  effective  control  will  largely 
depend  upon  the  facts  of  the  particular  case.  If  the  horse 
is  timid  and  inexperienced,  a  different  kind  of  control  would 
be  required  than  would  be  required  in  the  case  of  a  horse 
which  is  reliable  and  trained  to  submit  to  the  control  of  his 
attendant.  It  is  for  you  to  determine  under  the  circum- 
stances of  this  case  whether  the  horses  were  left  by  the  driver. 
Brewer,  unhitched  and  beyond  his  control.  If  you  find  that 
the  horses  remained  on  the  street  unhitched,  but  at  the  same 
time  under  the  effective  control  of  the  driver,  then  there  was 
no  violation  of  the  ordinance,  and  the  claim  of  a  violation 
falls  to  the  ground.  If  you  find  that  there  was  a  violation  of 
the  ordinance,  you  will  then  inquire  whether  that  violation 
directly  contributed  to  the  injury,  and,  if  you  find  that  the 
ordinance  was  violated  by  the  driver  and  the  violation  directly 
contributed  to  the  injury,  the  law  is  so  that  the  plaintiff  can- 
not recover  in  this  action,  and  your  verdict  should  be  for  the 
defendant."  The  reasons  of  appeal,  among  others,  assign 
error  in  the  portion  of  the  charge  above  quoted,  and  in  the 
admission  of  evidence. 

John  T.  Robinson,  for  appellant. 

Edward  M.  Day  and  George  B.  Thayer,  for  appellee. 

HAMERSLEY,  J.  The  purpose  of  the  city  ordinance  is 
obvious.  It  assumes  that  any  horse  in  a  city  street  without  a 
driver  or  keeper  is  a  source  of  danger  to  the  person  and  prop- 
erty of  those  using  the  street  unless  the  horse  is  hitched,  and 
that  injury  to  such  persons  may  be  the  natural  result  of  leav- 
ing an  unhitched  horse  in  a  city  street.  For  the  protection 
of  such  persons  and  the  prevention  of  such  injuries,  it  makes 
the  act  of  leaving  any  unhitched  horse  in  a  city  street  a  mis- 
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demeanor  punishable  by  a  fine.  State  v.  Keenan,  57  Conn. 
286,  i8  Atl.  104.  It  is  also  obvious  that  the  evil  provided 
against  includes  not  only  the  permanent  or  indefinite  abandon- 
ment of  a  horse»  but  those  temporary  departures  which 
are  most  likely  to  frequently  occur  if  not  forbidden.  The 
meaning  of  the  language  used  to  accomplish  this  obvious 
purpose  is  clear.  There  can  be  no  reasonable  doubt  as  to 
the  meaning  of ''unhitched/' used  in  this  connection,  and 
very  little  as  to ''leaving.'*  Certainly  going  away  from  the 
horse  beyond  sight,  hearing,  and  reasonably  immediate 
reach  is  "leaving"  it  within  the  meaning  of  the  ordinance. 
When  an  unhitched  horse  has  been  thus  left  the  ordinance  has 
been  violated,  whether  the  horse  is  gentle  and  well  trained  or 
not. 

In  his  charge  the  trial  judge  adds  to  the  ordinance  a  condi- 
tion of  violation  not  expressed  by  its  language  nor  included 
in  its  purpose,  and  tells  the  jury  that  it  is. not  enough  to  find 
Ihat  the  horse  is  unhitched  in  the  highway,  and  that  it  has 
been  left  in  this  condition  by  its  driver,  but  they  must  also 
determine  whether  the  horse  unhitched,  and  so  left  by  its 
driver,  is  still  within  his  control,  and  that  the  kind  of  con- 
trol which  a  driver  may  retain  over  a  horse  he  has  left  un- 
hitched in  the  street  is  a  question  of  fact  for  them  to  settle. 
The  court  says:  "It  is  for  you  to  determine  under  the  cir- 
cumstances of  this  case  whether  the  horses  were  left  by  the 
driver,  Brewer,  unhitched  and  beyond  his  control. "  The  kind 
of  control  which  the  jury  are  thus  invited  to  find  from  the 
particular  circumstances  of  the  case  appears  to  be  that  which 
a  driver  may  be  said  to  possess  over  horses  after  he  has  left 
them,  and  until  his  return,  when  the  horses  have  been 
accustomed  to  stand  still  while  so  left.  Possibly  the  trial 
judge  may  have  intended  merely  to  instruct  the  jury  that 
Brewer  did  not  leave  the  horses,  within  the  meaning  of  the 
statute,  if  in  fact  he  remained  so  near  as  to  substantially  re- 
tain the  physical  ability  to  watch  their  movements  and  in- 
tervene at  once  in  case  of  necessity.  But  certainly  the  jury 
might,  and  probably  did,  understand  him  differently.  Read- 
ing this  passage  in  connection  with  the  remainder  of  the 
charge,  the  state  of  the  evidence,  and  the  claims  made,  it 
seems  clear  that  the  jury  must  have  understood  the  court  to 
instruct  them  that  leaving  the  horses  unhitched  did  not  vio- 
late the  statute,  unless,  under  all  the  circumstances  of  the 
particular  leaving,  they  should  be  satisfied  that  his  conduct 
was  negligence;  in  other  words,  the  jury  was  practically  in- 
structed that  the  ordinance  only  prohibited  negligently  leav- 
ing a  horse  unhitched  in  the  street  This  instruction,  in 
view  of  the  state  of  the  evidence  and  claims  made,  was  in- 
accurate and  inadequate.  It  was,  however,  harmless,  if  a 
violation  of  the  ordinance  could  not  be  a  proximate  cause  of 
the  injury  alleged;  and  a  new  trial  should  not  be  granted  un- 
less it  is  clear,  as  a  matter  of  law,  that  when  a  driver  has  left 
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his  horse  in  the  street  unhitched,  and  a  collision  between  his 
team  and  another  vehicle  occurs  directly  after  he  has  left 
them,  and  near  the  place  where  he  has  left  them,  this  unlawful 
act  of  his  may  be  a  proximate. cause  of  the  injury  inflicted  by 
the  collision.  We  think  it  clear  that  such  an  unlawful  act  may 
be  a  proximate  cause  of  such  injury. 

There  is  some  real  and  more  apparent  conflict  of  opinion 
in  the  many  cases  treating  of  the  relation  between  an  illegal 
act  and  a  coincident  injury.  In  doing  an. unlawful  act  a  per- 
son does  not  necessarily  put  himself  outside  the  protection 
of  the  law.  He  is  not  barred  of  redress  for  an  injury  suffered 
by  himself,  nor  liable  for  an  injury  suffered  by  another,  merely 
because  he  is  a  lawbreaker.  In  actions  to  recover  for  in- 
juries not  intentionally  inflicted,  but  resulting  from  a  breach 
of  duty  which  another  owes  to  the  party  injured,  commonly 
classed  as  actions  for  negligence,  the  fact  that  the  plaintiff  or 
defendant  at  the  time  of  the  injury  was  a  lawbreaker  may 
possibly  be  relevant  as  an  incidental  circumstance,  but  is 
otherwise  immaterial,  unless  the  act  of  violating  the  law  is  in 
itself  a  breach  of  duty  to  the  party  injured  in  respect  to  the 
injury  suffered.  Ordinarily,  in  actions  of  this  kind,  the 
breach  of  duty  is  a  failure  to  exercise,  in  conduct  liable  to  be 
dangerous  to  others,  that  care  which  a  man  of  ordinary  pru- 
dence would  exercise  under  the  particular  circumstances  of 
the  case.  But  the  state  regards  certain  acts  as  so  liable  to 
injure  others  as  to  justify  their  absolute  prohibition.  In  such 
case  doing  the  forbidden  act  is  a  breach  of  duty  in  respect  to 
those  who  may  be  injured  thereby.  The  cause  of  action 
which  arises  upon  an  injury  resulting  from  a  breach  of  duty, 
in  respect  to  the  party  injured,  in  neglecting  to  use  that  care 
which  the  law  requires,  under  the  particular  circumstances  of 
the  case,  for  the  protection  of  those  liable  to  be  injured  by 
such  neglect,  is  the  same  as  the  cause  of  action  arising  upon 
an  injury  resulting  from  a  breach  of  duty,  in  respect  to  the 
person  injured,  in  doing  an  act  forbidden  by  statute,  for  the 
protection  of  those  liable  to  be  injured  through  such  act. 
The  main  distinction  lies  in  the  method  of  proof.  In  the 
former  case,  the  breach  of  duty  must  be  established  by  show- 
ing a  want  of  due  care  under  all  the  circumstances;  in  the 
latter  case,  it  may  be  established  by  proving  the  commission 
of  the  illegal  act..  In  both  cases  two  question  are  presented: 
First,  was  there  a  breach  of  duty  in  respect  to  any  person  lia- 
ble to  be  injured  by  the  conduct  proved?  Second,  was  this 
breach  of  duty  a  proximate  cause  of  the  injury  alleged?  And 
the  principles  which  determine  the  relation  of  the  negligent 
conduct  in  the  ohe  case,  or  the  illegal  act  in  the  other,  to  the 
resulting  injury  as  a  proximate  cause,  are  the  same.  This 
view  of  the  law  is  fully  established  by  our  decision  in  Bros- 
chart  V.  Tuttle,  S9  Conn,  i,  3i  Atl.  925,  11  L.  R.  A.  33. 

Applying  the  principles  which  determine  the  causal  rela- 
tion between  a  negligent  act  and  the  following  injury  to  the 
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admitted  facts  in  the  present  case«  it  is  apparent  that  the 
illegal  act  was  not  necessarily  a  mere  independent  concomi- 
tant or  condition  of  the  collision,  but  might  well  be  a  con- 
tributing cause,  and  might  be,  according  as  the  jury  should 
find  the  attendant  or  surrounding  circumstances,  a  proximate 
cause  of  the  injury.  ''Cause"  and  ''consequence"  are  correl- 
ative terms.  One  implies  the  other.  When  an  event  is  fol- 
lowed in  natural  sequence  by  a  result  it  is  adapted  to  produce 
or  aid  in  producing,  that  result  is  a  consequence  of  the  event, 
and  the  event  is  the  cause  of  the  result.  It  is  the  nature  of  a 
horse,  whether  vicious  or  not,  when  at  large  in  a  public  high- 
way, to  be  a  source  of  danger  to  those  using  the  highway. 
And  the  unlawful  act  of  letting  a  horse  into  the  highway  is 
adapted  to  aid  in  producing  an  injury  received  by  a  child  play- 
ing in  a  highway  from  a  horse  thus  left  loose,  and  the  unlaw- 
ful act  may  be  the  cause,  and  proximate  cause,  of  such  injury. 
Baldwin  v.  Ensign,  49  Conn.  113,  115,  44  Am.  Rep.  20s.  It 
is  the  nature  of  a  horse  harnessed  to  a  wagon,  and  left  with- 
out any  keeper  or  restraint  in  a  city  street,  to  be  a  source  of 
danger  to  those  using  the  street ;  and  when  the  driver  of  a 
team  used  in  delivering  ice  from  house  to  house  negligently 
leaves  his  horses  unrestrained  while  going  from  the  sidewalk 
to  the  adjoining  post  ofiBce  for  his  mail,  and  the  horses  thus  re- 
leased from  control  go  on  their  way  through  the  street,  that 
negligent  act  of  the  driver  may  be  the  cause,  and  proximate 
cause,  of  an  injury  received  through  the  collision  of  the  ice 
cart  with  another  vehicle  in  the  street.  Loomis  v.  Hollister, 
7S  Conn.  718,  55  Atl.  561.  And  so  the  illegal  act  of  leaving 
horses  harnessed  to  a  wagon  unhitched  is  adapted  to  aid  in 
producing  a  collision  resulting  from  the  horses,  thus  left  un- 
restrained, pursuing  their  own  way  through  the  street.  It  is 
for  this  very  reason  that  the  state  makes  the  act  illegal. 
When  the  resulting  collision  follows  such  illegal  act  in 
natural  sequence,  the  act  is  a  cause  of  the  collision,  and  if  the 
sequence  is  direct  and  unbroken  by  any  independent,  inter- 
vening cause,  may  be  the  proximate  cause.  Whether  or  not, 
under  all  the  circumstances  of  the  case,  it  is  the  proximate 
cause,  is  a  question  of  fact  for  the  jury,  under  proper  instruc- 
tions from  the  court.  The  fact  that  the  plaintiff's  servant 
had  violated  the  city  ordinance  was  therefore  one  upon  which 
the  plaintiff's  right  of  recovery  might  depend,  and  the  error  of 
the  trial  court  in  the  instructions  given  upon  the  meaning  of 
that  ordinance  is  material  and  harmful. 

Upon  the  trial  the  defendant  produced  as  a  witness  one 
John  H.  Carlson,  who  was  formerly  in  its  employ,  and  was 
in  charge  of  the  car  as  motorman  at  the  time  of  the  collision. 
Carlson  testified  to  facts  and  circumstances  tending  to  show 
that  his  conduct  was  not  negligent.  Upon  cross-examination 
the  plaintiff  drew  from  him  an  admission  that  while  employed 
by  defendant  as  motorman  upon  another  line  he  had  some 
trouble  in  respect  to  his  management  of  a  car.    The  defend- 
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ant  objected  to  the  questions  by  which  this  admission  was 
obtained,  and  duly  excepted  to  the  ruling  of  the  court  admit- 
ting the  questions.  The  fact  elicited  by  the  plaintiff's  ques- 
tions was  plainly  irrelevant  and  immaterial,  and  we  do  not 
see  how  in  this  case  such  questioning  could  serve  any  legiti- 
mate purpose  of  cross-examination.  But  if  the  only  effect  of 
the  error  was  the  admission  of  an  insignificant  bit  of  irrelevant 
and  immaterial  testimony,  it  is  not  ground  for  a  new  trial. 
Inevitably  such  testimony  to  some  extent  creeps  into  most 
trials,  and  the  granting  of  new  trials  for  such  errors  would  not 
further,  but  would  seriously  obstruct^  a  just  determination  of 
the  rights  of  litigants.  If,  however,  as  is  claimed  by  defend- 
ant, the  course  of  proceedings  as  detailed  in  the  record  shows 
that  the  evidence  was  admitted  under  such  circumstances  that 
the  jury  might  properly  infer  an  instruction  from  the  court 
that  in  determining  the  only  negligence  alleged,  that  is,  a 
failure  to  exercise  ordinary  care  in  the  management  of  a  car 
at  the  time  of  accident,  they  were  at  liberty  to  consider  facts 
tending  to  prove  negligence  in  the  selection  of  competent 
servants,  the  error  would  be  a  fatal  one.  It  is  unnecessary 
to  consider  whether  this  claim  of  the  defendant  is  fairly  sup- 
ported by  the  record,  inasmuch  as  a  new  trial  must  be  granted 
for  error  in  the  charge. 

The  other  errors  assigned  in  the  appeal  do  not  call  for 
special  mention. 

There  is  error,  and  the  judgment  of  the  court  of  common 
pleas  is  set  aside,  and  a  new  trial  granted.  The  other  Judges 
concurred. 


Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  B.  F.  Blaker  &  Co. 

{Supreme  Court  of  Kansas y  Jan.  9, 1904^ 

[75  Pac.  Rep.  71.] 

Loss  by  Fire— Right  of  Action — Effect  of  Recovery  of  insurance. 

Where  an  instirance  company  pays  to  the  insured  a  loss  occasioned 
by  the  wrong  of  a  third  party,  and  the  ralae  of  the  property  destroyed 
exceeds  the  amount  paid  by  the  insurance  company,  the  insured  may 
t>ring  an  action  in  his  own  name  a^^ainst  the  wrongdoer,  and  may  re* 
cover  the  full  amount  of  the  loss. 

Same — Same— Exemption  of  Lessor  Railroad — Spread  of  Fire. 

A  dealer  in  grain  and  lumber  leased  a  portion  of  the  right  of  way  of 
a  railroad  company  on  which  to  build  an  elevator  and  warehouses,  and 
it  was  stipulated  that  the  railroad  company  should  not  be  liable  for  the 
burning  of  property  erected  or  stored  on  the  rented  premises.  The 
lessee  had  other  property  connected  with  that  on  leased  premises,  which 
was  destroyed  by  fire  negligently  set  out  by  the  railroad  company  on 
the  rented  premises,  and  which  continued  from  there  and  burned  prop- 
erty not  on  the  right  of  way :  heldy  that  the  fact  that  the  railroad  com- 
pany was  exempt  from  liability  for  the  burning  of  the  property  on  the 
right  of  way,  and  which  first  caught  fire,  will  not  relieve  it  from  lia- 
bility for  the  negligent  burning  of  the  connected  property 

Same— Contributors    Negligence— Placing    Structures    on     Railroad 
Right  of  Way— Consent  of  Company. 
The  placing  of  structures  on  the  right  of  way  of  a  railroad  company^ 
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and  which  are  permitted  to  remain  there  with  the  consent  of  the  com- 
pany until  they  are  negrligently  set  on  fire  by  a  passing*  locomotive, 
which  fire  extends  to  and  barns  other  and  adjoining  property,  does  not 
constitute  contributory  negligence  on  the  part  of  the  owner,  nor  deprive 
him  of  the  remedy  given  by  law  for  the  negligent  burning  of  property 
not  on  the  right  of  way. 

Same— Sparks  from  Locomotive— Circumstantial  Evidence.* 

The  fact  that  fire  which  destroyed  property  originated  in  sparks, 
from  a  passing  locomotive  may  be  shown  by  circumstantial  evidence, 
following  the  rule  of  Railroad  Co.  v.  Perry,  70  Pac.  876,  65  Kan.  792. 

Same — Same — Evidence— Opinion  of  Engineer.f 

A  person  who  has  been  employed  as  a  locomotive  engineer  for  a  long' 
time,  and  who  is  qualified  by  experience  and  observation  to  understand 
the  operation  and  effect  of  spark  arresters  in  locomotives,  may  give 
testimony  as  to  whether  a  locomotive  equipped  with  a  spark  arrester  in 
first-class  condition  would  prevent  the  escape  of  sparks  or  fire  from  & 
locomotive  sufficient  to  ignite  and  burn  property  on  or  near  the  right 
of  way. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Miami  County;  John  T.  Burris» 
Judge. 

Action  by  B.  F.  Blaker  &  Co.  against  the  Kansas  City,  Ft. 
Scott  &  Memphis  Raikoad  Company.  Judgment  for  plain- 
tiff.    Defendant  brings  error.    AfiBrmed. 

Pratt,  Dana  &  Black  and  L.   F.   Parker,   for  plaintiff  in 
error. 
L.  C.  Boyle,  for  defendant  in  error. 

JOHNSTON,  C.  J.  B.  F.  Blaker  &  Co.  recovered  a  judg- 
ment against  the  Kansas.  City,  Ft.  Scott  &  Memphis  Railroad 
Company  for  the  destruction  of  their  lumber  yard  at 
Fontana  by  fire,  alleged  to  have  been  negligently  started 
by  an  old  and  defective  engine  which  the  railroad 
company  was  operating.  The  fire  started  on  the  roof 
of  an  elevator  owned  by  B.  F.  Blaker  &  Co.,  which 
was  situated  on  the  right  of  way  of  the  railroad  com- 
pany, and  had  been  placed  there  under  a  lease  which  had 
been  several  times  renewed.  The  lease  under  which  posses- 
sion was  held  when  the  fire  occurred,  among  other  things, 
provided  that  ''said  second  parties  agree  to  use  the  above- 
described  property  for  elevator  and  warehouse  only,  said 
premises  and  all  buildings  thereon  to  be  used  conjunctively 
for  the  purpose  of  receiving,  storing  and  holding  freight  and 
property  received  or  transported  over  the  lines  of  party  of 
the  first  part, "  etc.    There  was  a  further  provision  in  the 

*As  to  whethef  the  origin  of  a  fire  alleged  to  have  been  set  by  a  loco- 
motive  may  be  established  by  circumstantial  evidence,  see  foot-note 
appended  to  Black  v.  Minneapolis  A  St.  L.  Ry.  Co.  (Iowa),  9  R.  R.  R. 
211,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  211,  where  all  the  preceding  author- 
ties  in  this  series  are  collected  or  referred  to. 

tSee  generally,  Texas  A  Pac.  Ry.  Co.  v.  Watson  (U.  8.),  7  IR.  R.  R. 
634, 30  Am.  A  Eng.  R.  Cas.,  N.  S.,  634 ;  Louisville  A  N.  R.  Co.  v.  Mar- 
bury  Lumber  Co.  (Ala.),  5  R.  R.  R.  68,  28  Am.  A  En^.  R.  Cas.,  N.  8.» 
6B  (opinion  evidence  as  to  existence  of  defect  in  spark  arrester  based  on 
aise  of  sparks  emitted) . 
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lease  that  the  raifaroad  company  ^ 'shall  not  be  held  liable  for 
any  loss  or  damage  by  fire  commnnicated  either  by  sparks 
firom  locomotives  or  otherwise  to  any  property  erected  or 
stored  upon  said  rented  premises.''  Aside  from  the  elevator^ 
the  fire  destroyed  lumber  sheds  and  other  structures  wholly  or 
partly  on  the  right  of  way,  but  on  account  of  the  provision  in 
the  lease  above  mentioned  no  recovery  was  sought  or  given 
for  the  destruction  of  property  situated  on  the  right  of  way. 
The  lumber  yard,  including  structures  and  material,  was  in- 
sured in  The  Lumbermen's  Exchange,  a  mutual  insurance  com- 
pany, to  the  extent  of  $3,ooa  After  the  fire  that  company 
paid  B.  F.  Blaker  &  Co.  as  indemnity  $2,98a  An  agreement 
was  made  between  the  insurance  company  and  B.  F.  Blaker 
ft  Co.  that  the  latter  should  bring  a  suit  in  its  own  name,  and 
prosecute  it  to  judgment,  and  of  the  amount  recovered  the 
insurance  company  should  get  three^fourths  and  B.  F.  Blaker 
&  Co.  the  remaining  one-fourth.  In  the  pleadings  and  at  the 
trial  the  railroad  company  insisted  that  The  Lumbermen's 
Exchange  was  the  real  party  in  interest,  but  it  was  not  made 
a  party,  and  the  action  was  prosecuted  to  judgment  by  B.  F. 
Blaker  &  Co.  alone,  who  were  awarded  by  the  jury  $3,000  as 
damages,  and  there  was  a  further  award  of  $400  as  attorney's 
fees. 

It  is'contended  here  that  the  evidence  did  not  establish  a 
right  of  action  in  B.  F.  Blaker  &  Co.,  and  that  the  court 
erred  in  not  sustaining  the  railroad  company's  demurrer  to 
the  evidence.  The  fact  that  the  insurance  company  was  not 
a  party  plaintiff  is  the  principal  ground  of  this  contention. 
The  claim  is  that,  as  the  insurance  company  had  paid  the 
greater  part  of  the  loss,  it  was  a  proper  party,  and  in  fact  the 
only  real  party  in  interest  in  the  result  of  the  action.  This 
question  has  already  received  the  consideration  of  the  court, 
and  sanction  has  been  given  to  the  rule  that,  where  the  value 
of  the  property  destroyed  exceeds  the  insurance  money  paid, 
the  action  must  be  brought  in  the  name  of  the  owner,  and  not 
in  the  name  of  the  insurance  company.  Railroad  Co.  v. 
Insurance  Co.,  59  Kan.  432,  53  Pac.  459.  The  rule  proceeds 
on  the  theory  that  the  insured  sustains  towards  the  insurer 
the  relation  of  trustee,  and  is  well  supported  by  the  authori- 
ties. Insurance  Society  v.  Standard  Oil  Co.,  59  Fed.  984,  8 
C.  C.  A.  433;  Insurance  Co.  v.  Railroad  Co.,  3  Dill,  i,  Fed. 
Cas.  No.  giS]  Assurance  Co.  v.  Sainsbury,  3  Doug.  245;  In- 
surance Co.  V.  Bosher,  39  Me.  253,  63  Am.  Dec.  618;  Hart  v. 
Railroad  Corp.,  13  Mete.  99,  46  Am.  Dec.  719;  Insurance  Co. 
V.  New  York  R.  Co.,  25  Conn.  265,  65  Am.  Dec.  571;  Rail- 
way Co.  V.  Insurance  Co.,  139  U.  S.  223,  11  Sup.  Ct.  554,  35 
L.  Ed.  154;  Marine  Insurance  Co.  v.  Railway  Co.  (C.  C.)  41 
Fed.  643.  The  rule  stated  is  applicable  here,  as  the  value  of 
the  property  destroyed  exceeded  the  amount  paid  by  the  in- 
surance company.  In  addition  to  the  rule  of  law  which  holds 
the  insmred  in  such  cases  chargeable  as  trustee,  there  was  a 
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specific  agreement  between  the  insured  and  the  insurance 
company  that  he  should  act  and  account  in  the  capacity  of  a 
trustee  to  the  insurance  company,  and  the  recovery  would 
necessarily  conclude  both  parties,  and  effectively  bar  any 
other  or  further  recovery  against  the  railroad  company  for 
the  loss.  • 

It  is  next  contended  that  no  liability  exists  because  the  fire 
was  communicated  from  the  elevator  to  other  structures  not 
rightly  on  the  right  of  way,  and  thus  carried  along  to  prop- 
erty not  on  the  right  of  way.  There  was,  as  we  have  seen,  a 
provision  in  the  lease  exempting  the  company  from  loss  by 
fire  of  property  situated  on  the  rented  premises.  This  ex- 
emption was  not  a  license,  however,  to  negligently  set  out 
fires  which  might  burn  the  elevator  and  pass  over  the  right 
of  way,  destroying  other  property.  B.  F.  Blaker  &  Co. 
assumed  the  risk  of  destruction  by  fire  of  property  on  the 
right  of  way  which  was  rented,  and  nothing  more.  There 
was  no  release  from  liability  for  the  negligent  destruction  of 
other  property,  although  it  may  h^ve  been  connected  with  that 
situated  on  the  right  of  way.  It  is  not  necessary  to  a  re- 
covery that  the  fire  should  have  been  directly  communicated 
to  the  property  destroyed,  nor  will  the  fact  that  the  fire 
passed  over  intervening  land  in  order  to  reach  that  destroyed 
prevent  a  recovery.  It  was  a  continuous  fire,  negligently  set 
out  by  the  railroad  company,  as  the  testimony  of  the  plaintiff 
below  tends  to  show,  and,  under  the  authorities,  appears  to 
have  been  the  proximate  cause  of  the  loss  for  which  the  action 
was  brought.  Railroad  Co.  v.  Stanford,  12  Kan.  354,  15  Am. 
Rep.  362;  Railroad  Co.  v.  Bales,  16  Kan.  252.  See,  also, 
Rutherford  v.  Railroad  Co.,  147  Mo.  447,  48  S.  W.  921.  The 
other  buildings  near  to  or  connected  with  the  elevator  can- 
not be  regarded  as  an  intervening  and  independent  cause  of 
the  injury.  There  is  a  claim  that,  as  there  was  a  provision 
in  the  lease  that  the  lessee  should  use  the  premises  for 
elevator  and  warehouses  only,  the  maintaining  thereon  of  other 
structures,  like  lumber  sheds,  was  unwarranted,  and  to  some 
extent  contributed  to  the  injury.  The  lumber  sheds  and 
some  other  structures  wholly  or  partly  on  the  right  of  way 
may  not  be  warehouses  in  the  strict  sense  of  that  term,  but 
the  parties  to  the  lease  had  given  practical  interpretation  to 
the  term,  and  had  treated  these  structures  as  proper  appurte- 
nances. Most,  if  not  all,  of  them  were  on  the  right  of  way 
when  the  lease  was  executed,  and  materials  shipped  over  the 
railroad  had  been  previously  stored  in  them.  Aside  from 
that,  their  existence  and  location  was  recognized  in  the  lease 
itself,  where  it  was  '^agreed  by  parties  of  the  first  part  that 
they  will  at  all  times  leave  open  and  unobstructed  for  the 
passage  of  wagons  and  vehicles  a  strip  of  ground  sixteen  feet 
wide  between  their  elevator  and  lumber  sheds,  parallel  with 
the  main  track  of  said  railroad."  The  lumber  sheds  referred 
to  were  manifestly  located  on  the  right  of  way,  and  the  par* 
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ties  contemplated  that  they  should  remain  there,  and  be  used 
for  the  porpose  of  storing  lumber  and  other  material  shipped 
over  the  railroad.  If  there  had  been  no  such  express  recog- 
nition of  the  lease,  but  the  structures  had  been  placed  or 
maintained  on  the  right  of  way  with  the  consent  of  the  com- 
pany, and  from  them  the  fire  was  communicated  to  the  other 
property,  it  would  not  constitute  contributory  negligence  on 
the  part  of  the  lessees,  nor  deprive  them  of  the  remedy  given 
by  law  for  losses  to  property  not  on  the  right  of  way,  the 
proximate  cause  of  which  was  the  negligence  of  the  railway 
company.  Sherman  v.  Railroad  Co.,  86  Me.  422,  30  Atl.  69; 
Railroad  Co.  v.  Richardson,  91  U.  S.  454»  23  L.  Ed.  356;  13 
A.  &  E.  Ency.  of  L.  (2d  Ed.)  487. 

It  is  contended  that  the  evidence  of  negligence  of  the  rail- 
road company  in  setting  out  the  fire  was  insufficient,  and  that 
some  of  that  received  was  incompetent.  It  was  mainly  cir- 
cumstantial, but  we  deem  it  to  be  sufficient  to  support  the 
verdict.  A  heavy  freight  train  passed  the  buildings  destroyed 
shortly  before  the  fire  was  discovered.  It  was  running 
rapidly,  working  steam,  and  leaving  a  trail  of  smoke  behind 
it.  Within  a  few  minutes  after  it  passed  persons  in  the  neigh- 
borhood saw  a  patch  of  fire  on  the  roof  of  the  elevator.  No 
fire  was  kept  in  the  elevator  at  the  time,  as  it  had  been  locked 
up  for  two  weeks  before  the  fire  occurred.  The  wind  was 
blowing  from  the  railroad  track  toward  the  elevator.  As  far 
as  the  testimony  goes,  no  one  saw  sparks  proceeding  from  the 
engine  and  lighting  on  the  building,  but  there  was  nothing  in 
the  testimony  to  show  that  the  fire  could  have  arisen  from 
any  other  source,  and  the  facts  recited,  in  the  absence  of 
proof  of  any  other  cause,  tend  to  show  that  the  fire  was 
caused  by  the  sparks  from  the  engine,  and  whether  the  fire 
so  originated  was  a  proper  question  for  the  jury.  The  effect  of 
circumstantial  evidence  of  this  character  was  before  the  court 
in  the  recent  case  of  Railroad  Co.  v.  Perry,  65  Kan.  792,  70 
Pac.  876.  After  a  full  consideration  and  a  review  of  the 
authorities  it  was  there  held  that:  ''The  fact  that  soon  after 
the  passing  of  an  engine  a  fire  starts  near  a  railway  track  in 
an  inclosed  field  covered  at  the  time  with  a  growth  of  highly 
inflammable  vegetation,  and  travels  before  a  high  wind  in  a 
direction  away  from  the  track,  is  sufficient  to  warrant  a  jury 
in  finding  that  the  fire  was  caused  by  the  operation  of  the 
railroad,  without  its  appearing  that  the  engine  emitted 
sparks  or  live  cinders,  or  was  put  to  special  exertion,  and 
without  further  proof  excluding  other  possible  origins."  A 
witness,  who  had  been  a  locomotive  engineer  for  16  years, 
was  introduced  to  prove  the  character  and  operation  of  spark 
arresters.  After  describing  them,  he  stated,  in  answer  to  an 
inquiry,  that  an  engine  equipped  with  a  spark  arrester  in 
first-class  condition  would  prevent  the  escape  from  the  engine 
of  sparks  or  fire  that  would  ignite  property  on  the  right  of 
way.    There  was  no  objection  to  this  testimony  on  the  ground 
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that  the  witness  was  not  qualified  to  testify  on  the  sabject, 
but  it  is  that  the  testimony  was  upon  an  ultimate  fact  which 
it  was  the  duty  of  the  jury  to  determine.  The  witness  was 
qualified,  and  the  testimony  related  to  a  matter  which  is  the 
subject  of  expert  testimony,  and  one  which  inexperienced 
persons  are  not  likely  to  understand.  The  operation  of  a 
spark  arrester  and  its  effect  in  arresting  sparks  and  cinders 
passing  through  it,  as  well  as  the  length  of  time  that  they 
would  continue  to  burn,  could  be  intelligently  told  by  wit- 
nesses who  had  had  special  advantages  and  opportunities  for 
observing  the  operations  of  engines  and  the  effect  of  sparks 
issuing  from  engines  equipped  with  the  different  kinds  of 
spark  arresters.  The  opinion,  based  as  it  was  on  experience 
and  observation,  was  not  an  ultimate  issue  in  the  case,  but 
was  an  important  consideration  in  the  determination  of  an 
ultimate  issue,  and  was  properly  admitted. 

The  case  appears  to  have  been  fairly  submitted  to  the  jury, 
and,  although  some  of  the  rulings  on  the  instructions  are 
criticised,  we  find  nothing  in  them  which  warrants  special 
comment.  What  has  already  been  said  answers  most  of  the 
objections  which  were  made  to  the  rulings  of  the  court  in 
charging  the  jury,  and  we  see  nothing  in  them  or  in  other 
rulings  which  would  warrant  us  in  disturbing  the  verdict  of 
the  jury. 

The  judgment  of  the  district  court  will  therefore  be 
affirmed.    All  the  Justices  concurring. 


Rouse  v.  Detroit  Electric  Ry. 

{Supreme  Court  of  Michigan^  Feb,  ^,  1904.) 

[98  N.  W.  Rep.  258.] 

Street  Railways— Exclusive  Right  of  Way— Care  Required  of  Motor- 
man.* 
The  cart  of  a  street  railway  company  do  not  have  the  ezcluaiTe  right 
of  way  on  its  tracks,  and  a  motorman  has  no  right  ^  to  operate  a  car 
under  the  assumption  that  the  right  of  way  will  be  clear,  and  propel 
the  car  at  the  extreme  rate  permitted  by  law. 

Stop.  Look  and  Listen. f 

Failure  of  persons  driving  on  street  railroad  tracks  to  look  and  listen 
for  cars  approaching  from  behind  does  not  constitute  contributory  neg- 
ligence, as  a  matter  of  law. 

Error  to  Circuit  Court,  Wayne  County;  Joseph  W.  Dono- 
van, Judge. 

Action  by  Sarah  Rouse,  administratrix  of  Henry  Rouse, 

*8ee  foot-note  appended  to  Adams  v,  Camden  Sl  Suburban  Ry.  Co. 
(N.  J.)>  8  R.  R.  R.  790, 31  Am.  &  Bug.  R.  Cas.,  N.  S.,  790,  where  all  the 
preceding  authorities  in  this  series  are  collected. 

fAs  to  whether  the  stop,  look  and  listen  rule  is  applicable  to  street 
railway  crossings,  see  foot-note  appended  to  Campbell  v.  St.  Louis  & 
Suburban  Ry.  Co.  (Mo.),  9  R.  R.  R.  248,  32  Am.  A,  Eng.  R.  Cas.,  N.  8., 
248,  where  all  the  preceding  authorities  in  this  series  are  coUected  or 
referred  to. 
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deceased,  against  the  Detroit  Electric  Railway,  for  the  death 
of  plaintiff's  intestate.  From  a  jadgment  for  defendant, 
plaintiff  brings  error.    Reversed. 

Howard  B.    Bloomer    (Alfred  Lacking,   of  counsel),   for 
appellant. 
Corliss,  Andrns,  Leete  &  Joslyn,  for  appellee. 

MOORE,  J.  This  case  has  been  here  before,  and  is  re- 
ported in  128  Mich.  149, 87  N.  W.  68.  A  reference  to  the  case 
as  there  reported  wUl  make  it  unnecessary  to  make  a  long 
statement  of  facts  at  this  time.  Upon  the  second  trial  a  ver- 
dict was  rendered  in  favor  of  the  defendant.  The  plaintiff 
brings  the  case  here  by  appeal  The  important  assignments 
of  error  relate  to  the  charge  of  the  court.  The  trial  judge, 
among  others,  gave  the  following  requests:  ^^The  cars  of  the 
defendant  company  have  the  right  of  way  upon  these  tracks. 
Its  motorman  had  the  right  to  assume  that  no  horse  and 
wagon  would  be  upon  the  right  of  way,  and  had  the  right  to 
operate  its  car  under  the  assumption  that  the  right  of  way 
would  be  clear,  and  to  propel  the  car  at  the  rate  permitted 
by  law,  to  wit,  1$  miles  an  hour.  *  *  *  It  is  a  law  in 
Michigan  that  railway  tracks  are  places  of  danger ;  that  one 
who  goes  upon  them  without  looking  and  listening  for  cars 
does  so  at  his  peril,  and,  if  he  enters  upon  a  place  of  danger 
carelessly  and  negligently,  then  he  cannot  recover  any  dam- 
ages there  from  such  action.  *  *  *  If,  while  the  car  was 
running  the  8  or  9  blocks  from  Woodlawn  avenue  to  the  place 
of  the  accident,  it  could  have  been  easily  seen  by  either  Gar- 
lick  or  Rouse,  by  turning  their  heads,  and  they  did  not  do  so, 
but  drove  on  without  looking  while  it  was  approaching,  then 
the  plaintiff  cannot  recover  in  this  action.  *  *  **'  These 
statements  of  the  law  are  so  at  variance  with  the  law  of  the 
case  as  stated  by  Justice  Long,  speaking  for  the  court,  when 
the  case  was  here  before,  that  we  think  the  trial  judge  must 
have  overlooked  that  case.  The  relative  rights  of  travelers 
upon  the  streets  and  highways,  and  electric  cars  thereon,  have 
been  so  frequently  before  this  court  recently,  that  we  shall 
content  ourselves  with  simply  citing  the  cases  which  we  think 
ought  to  control  in  this  case :  La  Pontney  v.  Shedden  Car- 
tage Co.,  116  Mich.  514,  74  N.  W.  712;  Manor  v.  Railway 
Co.,  118  Mich.  I,  76  N.  W.  139;  Mertz  v.  Railway  Co.,  125 
Mich.  II,  83  N.  W.  1036;  Rouse  v.  Detroit  Electric  Railway 
Co.,  128  Mich.  149,  87  N.  W.  68;  Tunison  v.  Weadock,  Re- 
ceiver, 89  N.  W.  703;  Plant  V.  Weadock  et  al,  92  N.  W.  284; 
Westphal  v.  Street  Ry.  Co.,  96  N.  W.  19;  Chauvin  v.  Detroit 
United  Railway  Co.,  97  N.  W.  160. 

Judgment  is  reversed,  and  new  trial  ordered.  The  other 
Justices  concurred. 
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Sights  v.  Louisville  &  N.  R.  Co. 

{Court  of  Appeals  of  Kentucky^  Jan,  27  ^  1904,) 

[78  S.  W.  Rep.  172.] 

Crossings — Signals — Contributory  Nogliganco — Right  to  Rely  on  Open 
Gates  and  Absence  of  Flagman.* 
It  is  the  duty  of  a  railroad  in  running'  its  trains  through  acitj  to  give 
the  usual  signals  of  their  approach  to  street  crossings,  and  the  failure 
to  do  so  is  actionable  negligence  ;  and  when  gates  and  flagmen  have 
been  maintaitied  by  a  road  at  a  street  crossing  the  public  may  presumey 
in  the  absence  of  knowledge  to  the  contrary,  when  the  gates  are  open,  or 
the  flagman  not  in  his  accustomed  place,  that  the  gateman  or  flagman 
is  properly  discharging  his  duties,  and  that  they  will  not  be  exposed  to 
danger,  and  may  act  on  that  presumption  without  being  gtiilty  of  neg*- 
ligence. 

Same — Flagman— Qates. 

It  is  negligence  for  a  gatekeeper  or  flagman  at  a  crossing  to  leave 
his  post,  knowing  that  an  engine  is  approaching  the  crossing,  without 
giving  some  signal  of  danger. 

Same— Stop,  Look  and  Listen. 

One  driving  on  a  street  towards  a  railroad  crossing  must  be  on  the 
lookout  himself,  and  exercise  ordinary  care  to  prevent  an  accident. 

Same—Negligence. 

In  an  action  against  a  railroad  for  negligence  resulting  in  plaintiff's 
horses  taking  f  nght  and  throwing  him  out  of  his  buggy  at  a  crossing, 
evidence  h^la  sufficient  to  authorize  the  submission  of  the  issue  of  de- 
fendant's negligence  to  the  jury. 

Appeal  from  Circuit  Court,  Henderson  County. 
''To  be  officially  reported." 

Action  by  A.  B.  Sights  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Reversed. 

Clay  &  Clay,  for  appellant. 

Yeaman  &  Yeaman,  and  B.  D.  Warfield,  for  appellee. 

BURNAM,  C.  J.  The  appellant,  A.  B.  Sights,  brought 
this  suit  against  the  appellee  for  damages  for  a  broken  leg, 
which  he  alleges  was  occasioned  by  his  horses  taking  fright 
and  throwing  him  out  of  bis  buggy  in  consequence  of  the  neg- 
ligence of  appellee's  servants  in  charge  of  one  of  its  trains  in 
the  city  of  Henderson.  Appellee  filed  a  general  demurrer  to 
plaintiff's  petition,  which  was  overruled.  It  thereupon  filed 
an  answer,  which  was  a  traverse  and  a  plea  of  contributory 
negligence.  The  trial  court  gave  the  jury  a  peremptory  in- 
struction to  find  for  the  defendant  at  the  conclusion  of  plain- 
tiff's evidence,  and  he  has  appealed. 

The  alleged  acts  of  negligence  on  the  part  of  the  defendant 
consisted  in  driving  its  engine  across  one  of  the  most  fre- 
quented streets  of  the  city  of  Henderson  without  giving  any 
signals  of  its  approach,  and  in  the  failure  of  their  flagman, 

*As  to  whether  it  is  negligence  per  se  to  fail  to  give  crossing  signals, 
see  foot-note  appended  to  Butts  v.  Atlantic  &  N.  C.  R.  Co.  (N.  Car.),  8 
R.  R.  R.  710,  31  Am.  A  Eng.  R.  Cas.,  N.  S.,  710. 
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who  was  stationed  at  the  crossing  in  conformity  with  one  of 
the  ordinances  of  the  city  of  Henderson,  to  give  the  warning 
of  the  approach  of  the  engine  until  too  late  to  avoid  the  in- 
joiy;  third,  in  causing  the  engine  to  emit  violent  and  unusual 
noises  when  close  to  and  in  front  of  plaintiff's  horses.  The 
testimony  of  appellant,  which  was  corroborated  by  that  of 
Mr.  Johnson,  who  was  driving  with  him,  was  to  the  effect 
that  the  railway  company  had  maintained  at  their  crossing  of 
Second  street  in  the  city  of  Henderson,  in  conformity  with 
the  requirement  of  a  city  ordinance,  a  flagman,  whose  duty 
required,  when  trains  were  approaching  the  street,  that  he 
should  stand  in  the  middle  thereof,  and  give  notice  of  their 
approach  to  travelers  by  waving  his  flag;  that  a  small  house 
had  been  erected  between  the  tracks  of  the  Louisville  & 
Nashville  Railroad  Company  and  those  of  the  Illinois 
Central  Railroad  Company  for  his  accommodation,  and  when 
the  way  was  unobstructed  he  usually  retired  to  his  house;  that 
on  the  date  of  the  accident  appellant  was  riding  in  a  buggy 
palled  by  two  horses,  which  were  being  driven  by  Mr.  John- 
son, along  Second  street  in  the  direction  of  the  railroad  cross- 
ing; that  when  they  arrived  at  within  200  yards  of  the 
crossing  they  discovered  an  engine  backing  a  train  across 
the  street  south,  and  they  stopped  their  horses,  and  remained 
standing  until  the  engine  train  had  disappeared  behind  a 
train  of  box  cars  which  were  standing  upon  the  track;  that 
after  the  train  passed  out  of  view,  not  seeing  the  flagman  in 
the  street,  they  concluded  that  it  was  safe  to  approach,  and 
drove  their  horses  slowly  and  cautiously  towards  the  crossing; 
that  when  they  had  arrived  at  within  about  15  or  20  feet  of 
the  track  of  the  Illinois  Central  Railroad  Company  they  saw 
the  flagman  standing  near  his  shanty,  on  the  side  of  the 
street,  with  his  back  to  the  railroad,  and  his  flag  across  his 
shoulders,  holding  it  with  both  hands;  that  suddenly,  and 
without  warning  of  its  approach,  the  engine  reappeared  from 
behind  the  train  of  box  cars,  and  simultaneously  with  its 
appearance  the  engine  emitted  a  succession  of  violent  and  un- 
usual noises,  and  that  at  this  time  for  the  first  time  the  flagman 
began  to  wave  his  flag;  that  their  horses  became  frightened 
at  the  noise  of  the  train,  and  immediately  turned  around, 
throwing  appellant  out  of  the  buggy,  and  running  away ;  that 
as  a  result  of  the  accident  appellant's  leg  was  broken,  and  he 
was  for  some  time  confined  to  his  house,  and  unable  to  per- 
form his  duties. 

This  court  has  frequently  held  that  it  is  the  duty  of  a  rail- 
road company,  in  running  its  trains  through  a  city,  to  give  the 
usual  and  customary  signals  of  its  approach  to  street  cross- 
ings, and  that  a  failure  to  do  so  was  actionable  negligence. 
SeeL.  &  N.  R.  R.  Co.  v.  Penrod's  Adm'r.  56  S.  W.  i,  66  S.  W. 
1013,  and  the  authorities  there  cited.  ''And  when  gates  or  a 
flagman  have  been  maintained  by  railway  companies  at  the 
crossing   of    streets  in  cities  and  towns,  the  public  have  a 
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right,  when  the  gates  are  open,  or  the  flagman  not  in  his 
accQStomed  place  of  duty,  to  presume,  in  the  absence  of 
knowledge  to  the  contrary,  that  the  gateman  or  flagman  is 
properly  discharging  his  duties;  and  it  is  not  negligence  on 
their  part  to  act  on  the  presumption  that  they  will  not  be  ex- 
posed to  a  danger  which  could  only  arise  from  the  disregard 
of  his  duties;  and  it  is  negligence  for  a  gatekeeper  or  flagman 
to  leave  his  post,  knowing  that  an  engine  was  approaching  a 
crossing,  without  giving  some  signal  of  danger.'*  See  Evans 
V.  Lake  Shore  &  M.  S.  R.  Co.  (Mich.)  50  N.  W.  386,  41  L. 
R.  a.  223;  Richmond  v.  Chicago  &  W.  M.  R.  Co.,  87  Mich. 
374,  49  N.  W.  621;  Glushing  v.  Sharp,  96  N.  Y.  676;  C,  C, 
C.  &  I.  R.  Co.  V.  Schneider,  45  Ohio  St.  687,  I7  N.  E.  321; 
Woehrle  v.  Minnesota  Transfer  Co.  (Minn.)  84  N.  W.  791,  52 
L.  R.  A.  348.  It  seems  to  us  that  it  would  be  a  very  narrow 
construction  to  hold  that  the  purpose  of  a  flagman  was  solely 
for  the  purpose  of  preventing  collisions  upon  the  crossings, 
and  not  also  to  give  notice  to  approaching  vehicles,  drawn  by 
horses,  of  the  danger  which  might  arise  from  fright  in  the 
horses  occasioned  by  suddenly  coming  in  the  immediate 
vicinity  of  engines.  However,  we  do  not  mean  to  hold  that 
an  individual  approaching  a  crossing  of  this  character  can 
rely  exclusively  upon  the  railway  company  doing  its  duty  as 
to  giving  signals.  He  is  bound  to  be  on  the  lookout  himself, 
and  to  exercise  ordinary  care  to  prevent  accidents.  But  we 
have  reached  the  conclusion  in  this  case  that  the  demurrer  was 
properly  overruled,  and  there  was  sufficient  evidence  of  neg« 
ligence  on  the  part  of  the  defendant  to  have  authorized  the 
submission  of  the  case  to  the  jury. 

For  reasons  indicated,  the  judgment  is  reversed,  and  cause 
remanded  for  proceedings  consistent  with  this  opinion. 


Collins  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 

(Supreme  Court  of  Iowa,  Jan.  ig,  1904*) 

[97  N.  W.  Rep.  1103.] 

Killing  Stock— Sufficiency  of  Gate— Opinion  Evidence. 

Where,  in  an  action  against  a  railroad  for  the  killing  of  cattle,  the 
question  in  issue  was  whether  the  gate  in  defendant's  right  of  way 
fence  through  which  the  cattle  passed  to  the  track  was  a  sufficient  one, 
it  was  error  to  permit  a  witness  to  testify  over  objection  that  he  did  not 
think  it  was. 

Instructions. 

There  is  no  error  in  refusing^  instructions  in  substance  embodied  in 
the  court's  main  chargce. 

Appeal  from  District  Court,  Dallas  County;  A.  W.  Wilkin- 
son, Judge. 

This  is  an  action  brought  to  recover  double  damages  for 
the  killing  of  a  mule.  There  was  a  verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  appeals.    Reversed. 


Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S         63 

Collins  V.  Chicag^o,  etc.,  Ry.  Co 

White  &  Clarke,  J.  C.  Cook,  and  H.  Loomis,  for  appellant. 
Giddings  &  Winegar,  for  appellee. 

SHERWIN,  J.  The  male  and  other  stock  passed  through 
a  gate  in  the  defendant's  right  of  way  fence  at  a  private  cross- 
ing, and  the  mule  was  killed  by  one  of  the  defendant's  trains. 
The  negligence  charged  is  that  the  gate  was  insufficient ;  that 
it  was  not  kept  in  proper  repair,  or  furnished  with  the  nec- 
essary fastenings.  The  gate  was  an  ordinary  sliding  farm 
gate  i6  feet  long,  made  of  common  6-inch  fencing,  hung  at 
the  rear  end  in  the  usual  way,  and  fastened  at  the  front  end 
by  a  single  strip  or  tongue  slid  over  a  cleat  between  two 
posts.  When  the  gate  was  discovered  the  next  morning  after 
the  stock  escaped  through  it,  it  was  found  open  about  three 
feet  toward  the  railroad  track,  but  just  how  far  back  it  had 
been  pushed  before  it  was  opened  does  not  appear,  and  the 
top  board  near  the  front  end  was  broken.  The  stock  in  ques- 
tion had  for  some  three  weeks  before  this  been  pastured  dur- 
ing the  day  in  a  field  across  the  track,  and  kept  at  night  in 
the  indosure  from  which  they  escaped,  passing  back  and  forth 
through  this  gate  and  over  the  private  crossing.  It  was 
shown  that  the  stock  was  frequently  found  gathered  around 
the  gate  in  the  morning.  The  evidence  also  tended  to  show 
that  the  bearings  of  the  gate  at  both  ends  were  worn  so  that 
it  would  slip  back  easily  if  started.  It  was  also  shown  that  it 
was  not  an  uncommon  thing  for  stock  to  rub  against  gates,  nor 
for  like  gates  to  be  opened  by  stock  rubbing  against  them. 
While  the  case  is  a  close  one  on  the  evidence,  we  are  un- 
willing to  say  as  a  matter  of  law  that  the  evidence  was  insuffi- 
cient to  support  a  verdict.  The  sole  question  for  trial  was 
the  sufficiency  of  the  gate  as  it  then  was  with  its  worn  bearings 
and  the  manner  in  which  it  was  fastened.  In  other  words, 
the  question  to  be  determined  by  the  jury  was  whether  the 
gate  as  it  then  was,  and  without  other  fastenings  than  it  then 
had,  was  a  sufficient  gate.  The  court  permitted  the  plaintiff 
to  testify,  over  the  defendant's  objection,  that  he  did  not 
think  it  was.  This  was  clearly  allowing  the  witness  to  assume 
the  functions  of  the  jury  and  to  testify  to  a  conclusion  which 
they  had  the  exclusive  right  to  reach.  It  was  not  a  matter 
calling  for  or  permitting  the  use  of  expert  testimony.  The 
witness  should  have  been  confined  to  the  statement  of  facts, 
and  the  jury  left  to  draw  inferences  and  conclusions  there- 
from. Muldowney  v.  Illinois  Central  Ry.  Co.,  36  Iowa,  462; 
Stafford  v.  Oskaloosa,  64  Iowa«  251,  20  N.  W.  174.  The 
point  was  the  vital  one  in  the  case,  and  the  testimony  of  this 
witness  and  that  of  others  practically  along  the  same  line  was 
prejudicial  to  the  defendant.  The  second  instruction  asked 
by  the  defendant  was  almost  wholly  embodied  in  the  court's 
own  charge,  and  there  was  no  error  in  refusing  to  give  it  as 
presented. 
For  the  errors  pointed  out,  the  judgment  is  reversed. 
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\fSmpreme  Qmrt  ofKousas^  Dec,  im^  f90j,) 

[74  Pic  Hep.  606.] 

Fires  8at  bv  Locomotive — PinegM    inter— L 

In  an  actum  againet  a  railroad  company  for  loss  of  wheat  destroyed 
by  fire,  it  is  error  to  allow  interest  on  the  Talne  of  the  wheat  from  the 
date  of  the  fire. 

Error  from  District  Court,  Saline  County;  R.  F.  Thomp- 
flon,  Jodge. 

Action  by  Thomas  Holmes  against  the  Union  Pacific  Rail* 
road  Company.  Judgment  for  plaintiff.  Defendant  brinfir^ 
error.    Modified  on  condition. 

N.  H.   Loomis,  R.   W.  Blair,  and  H.  A.  Scandrett,    for 
plaintiff  in  error. 
David  Ritchie,  for  defendant  in  error. 

PER  CURIAM.  Thomas  Holmes  sned  the  Union  Pacific 
Railroad  Company  for  the  valne  of  some  wheat  destroyed  by 
fire  set  by  sparks  from  one  of  defendant's  engines,  and  re- 
covered judgment.  The  defense  was  that  before  the  fire  the 
company  had  offered  that,  if  plaintiff  would  plow  a  few  fur- 
rows across  his  field,  its  employees  would  bum  a  guard  from 
its  track  to  the  furrows;  that  plaintiff  refused  or  failed  to  do 
so;  and  that,  if  this  had  been  done,  the  property  would  not 
have  been  destroyed.  We  find  no  sufficient  reason  for  dis- 
turbing the  verdict  so  far  as  it  relates  to  this  matter.  Plain- 
tiff in  error,  however,  also  complains  that  the  jury  were 
permitted  to  allow  interest  on  the  value  of  the  wheat  from  the 
date  of  the  fire.  This  was  error.  A.  T.  &  S.  F.  Ry.  Co.  v. 
Ayers,  $6  Kan.  176,  42  Pac.  722. 

The  cause  is  remanded  with  directions  that,  if  plaintiff  con- 
sents, the  judgment  be  modified  by  the  elimination  of  in- 
terest ;  otherwise,  that  a  new  trial  be  granted.  The  costs  in 
this  court  will  be  divided. 


Smith  ei  al.  v.  New  York  Cent.  &  H.  R.  R.  Co. 

( Court  of  Appeals  of  New  York ,  Jan.  79, 1904, ) 
[69  N.  E.  Rep.  427.] 
Railroads— Accident  at  Crossing— Contributory  Nsgligencs. 


Where*  in  an  action  for  injuries  caused  by  collision  at  a  railroad 
crossing,  the  evidence  showed  that  it  occurred  in  the  nighttime  at  a  con- 
cededly  dangerous  crossing,  the  rule  of  ordinary  care  in  human  conduct 
must  be  applied,  and  this  rule  is  to  be  measured,  not  by  the  great  cau- 
tion of  one  or  the  extreme  carelessness  of  another,  but  according  to  the 
standard  fixed  by  the  consensus  of  common  sense  based  upon  human 
experience ;  and  the  question  of  the  contributory  negligence  of  the  per- 
son injured  is  one  for  the  jury,  and  not  for  the  court. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth 
Department. 
Action  by  Chris  J.  Smith  against  the  New  York  Central  & 
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Hudson  River  Railroad  Company.  From  a  judgment  of  the 
Appellate  Division  (78  N.  Y.  Supp.  1137)  aCBrming  a  jndg- 
ment  for  defendant,  his  administrators,  as  substitnted  plain- 
tiffs, appeal.     Reversed. 

The  action  was  originally  brought  by  Chris  J.  Smith  to  re- 
cover damages  for  personal  injuries  sustained  by  him,  and  for 
the  destruction  of  his  horse,  carriage,  and  harness.  Pending 
the  appeal  to  this  court  the  original  plaintiff  died,  and  the 
action  was  revived  and  continued  in  the  names  of  the  present 
plaintiffs  as  his  representatives.  The  only  part  of  the  action 
that  survives  is  that  which  relates  to  the  recovery  of  damages 
for  the  destruction  of  the  personal  property.  After  midnight 
on  the  26th  day  of  December,  1900,  the  plaintiffs'  intestate 
collided  with  a  west-bound  passenger  train  of  the  defendant  at 
the  Palmyra  crossing  on  its  main  line.  He  was  severely  in- 
jured, his  horse  was  killed,  and  his  carriage  and  harness 
demolished.  The  only  eyewitnesses  to  the  accident  were  the 
injured  man  and  the  engineer  of  the  train.  The  latter  was 
not  called  as  a  witness.  The  former  testified  that  he  looked 
both  ways  and  listened,  and  that  there  was  no  warning  by 
whistle  or  bell.  The  colliding  train  was  running  at  the  rate 
of  about  48  miles  an  hour.  The  Palmyra  crossing,  at  which 
the  accident  occurred,  was  concededly  a  dangerous  one. 
From  7  a.  m.  to  7  p.  m.  it  was  guarded  by  a  flagman  and  by 
automatic  gates.  At  night  it  was  left  unguarded.  Plaintiffs' 
intestate  was  familiar  with  the  crossing,  having  passed  over 
it  many  times,  both  day  and  night,  during  the  three  months 
immediately  preceding  the  accident,  and  he  knew  that  it  was 
guarded  by  day  and  unguarded  at  night.  At  this  crossing 
the  highway  runs  substantially  north  and  south  and  the  rail- 
road east  and  west.  There  are  six  tracks.  The  four  main 
tracks  are  numbered  from  i  to  4,  inclusive,  counting  from 
south  to  north.  North  of  these  main  tracks  are  two  side 
tracks  or  branches.  The  colliding  train  was  westward  bound 
on  main  track  No.  2.  Thirty-four  feet  to  the  north  of  the 
northerly  main  track  and  126  feet  to  the  east  of  the  crossing 
(or  14s  feet  from  its  center)  there  is  a  building  known  as  the 
'^Bennett  Warehouse,"  about  30  feet  in  height  and  about  94 
feet  in  length  from  east  to  west.  Further  to  the  east,  and 
about  86  feet  from  the  Bennett  warehouse,  is  a  coal  shed 
about  73  feet  in  length  and  about  20  feet  in  height.  Still 
further  to  the  east,  and  116  feet  from  the  coal  shed,  there  is 
a  ''dry house,"  about  80  feet  long  and  40  feet  high.  Yet 
further  to  the  east,  and  about  30  feet  from  the  dry  house,  is 
the  defendant's  engine  house,  which  is  about  70  feet  long  and 
about  20  feet  high.  Beyond  the  engine  house  are  a  number 
of  small  dwellings,  the  most  easterly  of  which  is  about  846 
feet  easterly  of  the  crossing.  On  the  north  these  buildings 
face  a  highway  which  is  prabtically  parallel  with  the  railroad 
and  about  100  feet  northerly  therefrom.  To  the  west  of  the 
crossing  and  on  the  north  side  of  the  tracks  the  only  buildings 
10  R  R  R— 5 
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to  obstruct  the  view  is  the  defendant's  freighthonse,  which  is 
400  feet  from  the  crossing.  On  the  night  of  the  accident 
plaintiffs'  intestate  had  been  at  the  house  of  Kate  Cook,  who 
lives  about  800  feet  north  of  the  crossing.  He  started  for 
home  soon  after  midnight.  It  was  cold  and  cloudy,  with  a 
light  wind  blowing  from  the  west.  He  was  driving  a  gentle 
horse  hitched  to  a  light  top  buggy,  with  the  top  let  down.  He 
drove  at  a  walk,  and  when  he  got  within  10  or  15  feet  of  the 
north  track  he  stopped  his  horse  and  listened  and  looked. 
He  looked  first  to  the  west  and  then  to  the  east.  Heariofi: 
nothing  and  seeing  nothing,  he  continued  at  a  walk,  and 
when  he  reached  the  first  or  north  track  he  looked  west  and 
then  east.  He  heard  nothing  and  saw  nothing  but  a  number 
of  switchlights  to  the  east  of  the  crossing.  He  continued  to 
walk  his  horse,  and  again  looked  west,  "and,"  to  use  his  own 
words,  "when  I  turned  my  head  back  to  look  east  there  was 
a  train  right  on  me.  That  was  all  I  knew  until  afterwards.'* 
Owing  to  the  location  of  the  buildings  above  referred  to  east 
of  the  crossing  and  north  of  the  railroad,  a  continuous  view 
of  the  railroad  to  the  east  of  the  highway  is  impossible  to  the 
traveler  approaching  from  the  north  until  he  reaches  a  point 
at  or  near  the  north  rail  of  the  north  switch  track.  The  dis- 
tance from  the  north  gates  at  the  crossing  to  the  north  rail  of 
track  No.  2  is  53  feet,  and  from  the  north  rail  of  the  north 
switch  track  to  the  north  rail  of  track  No.  2  is  45  feet.  From 
the  north  rail  of  main  track  No.  4  to  the  north  rail  of  track 
No.  2  is  25  feet.  On  the  night  of  the  accident  there  were 
three  box  cars  on  the  northerly  switch  track,  the  west  end  of 
the  most  westerly  of  these  cars  being  about  33  feet  west 
of  the  Bennett  warehouse.  Several  witnesses  for  the 
plaintiff  testified  that,  in  order  to  see  a  train  coming 
from  the  east,  one  must  get  close  to  the  north  switch  track, 
which  runs  along  the  south  face  of  the  Bennett  warehouse, 
but  curves  to  the  south  as  it  approaches  the  crossing,  so  that  a 
person  standing  on  the  north  switch  track  gets  a  straight  and 
unobstructed  view  to  the  east  for  a  distance  of  about  2,000  feet 
before  the  tracks  curve  to  the  north  and  disappear  from 
view.  This  evidence  was  supplemented  in  detail  by  defend- 
ant's engineer,  who  testified  that  standing  58  feet  north  of 
track  No.  2  with  a  car  on  the  north  branch  track  and  project- 
ing 33  feet  westerly  from  the  Bennett  warehouse  a  man  can 
see  track  No.  2  to  the  east  for  a  distance  of  452  feet;  under 
the  same  conditions,  and  45  feet  north  of  track  No.  2,  a  man 
can  see  track  No.  2,  and  all  the  tracks  to  the  east  for  a  dis-^ 
tance  of  1,500  feet.  To  the  east  of  the  crossing  and  126  feet 
distant  there  are  two  switch  lamps.  At  a  point  300  feet  east 
there  is  another,  and  at  1,150  feet  there  are  11  others.  These 
are  on  standards  3  or  4  feet  high,  red,  white,  or  green  in 
color,  and  are  the  usual  ^^bull's-eye"  lights. 

John  Gillette,  for  appellants. 
Albert  H.  Harris,  for  respondent. 
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WERNER,  J.  For  the  purposes  of  this  discussion  the 
defendant's  negligence  must  be  deemed  to  have  been  estab- 
lished, since  it  is  practically  conceded  that  the  evidence  as  to 
the  speed  of  the  train  and  the  failure  to  give  warning  signals 
of  its  approach  was  sufficient  to  put  the  defendant  to  its  proof 
upon  that  subject.  It  is  obvious,  therefore,  that  the  nonsuit 
herein  was  granted  by  the  trial  court  and  sustained  by  the 
Appellate  Division  upon  the  ground  that  the  plaintiffs'  in- 
testate was  conclusively  shown  to  have  been  guilty  of  contribu- 
tory negligence  and  thus  the  question  presented  on  this  appeal 
is  whether  the  evidence  under  this  head  was  so  clear  and  defi- 
nite as  not  only  to  permit,  but  require,  the  legal  conclusion 
that  plaintiffs'  intestate  could  not  nave  been  injured  but  for 
his  own  lack  of  care.  This  question  must  be  considered  in 
the  light  of  the  inferences  most  favorable  to  the  plaintiffs, 
dedncible  from  all  the  evidence.  McDonald  v.  Metr.  S.  R. 
Co.,  167  N.  Y.  66,  60  N.  E.  282,  and  cases  cited.  The  so- 
called  'Crossing  Cases"  are  proverbially  troublesome,  for 
there  are  comparatively  few  instances  in  which  the  facts  and 
circumstances,  considered  in  connection  with  the  oral  testi- 
mony, lead  so  unerringly  to  a  single  conclusion  as  to  permit 
the  courts  to  hold,  as  matter  of  law,  that  contributory  negli- 
gence has  been  established.  The  difficulty  in  such  cases  is 
not  with  the  law,  for  that  is  too  well  settled  for  discussion, 
but  with  the  application  of  the  law  to  a  given  state  of  facts. 
The  case  at  bajr  is  not  free  from  embarrassment  in  this  ri^ 
spect,  and  that  is  really  the  best  argument  for  the  plaintiffs 
that  can  be  made,  because  it  presents  the  precise  case  in 
which  the  court  cannot  assume  to  decide  the  question  of  con- 
tributory negligence  without  usurping  the  functions  of  the 
jury.  The  facts  of  this  case,  fairly  stated,  and  considered  in 
the  light  of  the  inferences  most  favorable  to  the  plaintiffs,  do 
not  so  clearly  establish  the  contributory  negligence  of  plain- 
tiffs' intestate  as  to  remove  the  question  from  the  domain  of 
doubt  into  the  realm  of  undebatable  fact.  In  support  of  this 
suggestion  we  have  but  to  refer  to  the  persuasive,  if  not  con- 
clusive, circumstances  that  learned  judges  have  differed  as  to 
the  effect  of  the  evidence  in  this  record. 

Without  referring  in  detail  to  the  facts,  which  are  fully  set 
forth  in  the  foregoing  statement,  it  is  enough  to  say  that  this 
accident  occurred  in  the  nighttime,  at  a  concededly  dangerous 
crossing,  under  conditions  and  surroundings  to  which  must 
be  applied  the  rule  of  ordinary  care  in  human  conduct.  This 
rule  is  to  be  measured,  not  by  the  great  caution  of  one  or  the 
extreme  carelessness  of  another,  but  according  to  the  standard 
fixed  by  the  consensus  of  common  sense  based  upon  human 
experience.  Was  the  plaintiffs'  intestate  reasonably  and 
ordinarily  careful  of  his  own  safety  in  the  circumstances?  It 
cannot  be  said  that  intelligent  and  reasonable  men,  applying 
the  rule  of  ordinary  care  to  the  facts  of  this  case,  could  not 
fairly  differ  in  their  answers  to  this  question,  and  therefore  it 
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is  one  for  the  arbitration  of  a  jury,  and  not  for  tlie  decision  of  a 
court.  This  is  the  rule  of  the  cases  Zwack  v.  N.  Y.,  L.  E.  & 
W.  R.  R.  Co.,  i6o  N.  Y.  366,  54  N.  E.  785;  Judson  v.  Central 
Vermont  R.  R.  Co.,  158  N.  Y.  605,  53  N.  E.  514;  Henavie  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  166  N.  Y.  280,  59  N.  E.  901; 
Thompson  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  no  N.  Y.  636,  17 
N.  E.  690;  Kellogg  V.  N.  Y.  C.  &  H.  R  R.  R.  Co.,  79  N.  Y. 
72;  and  Shaw  V.  Jewett,  86  N.  Y.  616.  We  shall  not  indulge 
in  a  dissertation  upon  the  authorities  cited,  because,  as  has 
been  stated,  the  question  is  primarily  one  of  applying  the 
particular  facts  to  a  well-settled  rule  of  law.  There  are,  how- 
ever, expressions  in  several  of  these  cases  which  so  thoroughly 
fit  the  facts  of  the  case  at  bar  that  we  quote  them  simply  to 
emphasize  our  conclusions.  In  the  Kellogg  Case,  supra,  this 
court  said:  ^ 'There  is  considerable  evidence  in  this  case  of 
measurements  and  experiments  to  show  how  a  train  approach- 
ing this  crossing  from  the  south  could  be  seen  from  various 
points  on  this  highway.  Such  evidence  is  frequently  very  re- 
liable and  satisfactory,  but  it  is  not  necessarily  conclusive. 
Such  experiments  are  made  when  witnesses  are  calm,  and 
their  whole  minds  free  from  any  distractions,  much  intent 
upon  the  matter  in  hand.  There  may  be  a  slight  change  in 
the  intervening  obstacles,  and  the  speed  of  the  approaching 
train  is  not  there."  In  the  Shaw  Case,  supra,  error  was 
assigned  on  the  judge'3  refusal  to  charge  the  jury:  ''That  if 
they  believe  that  the  plaintiff  could  have  seen  the  train  at 
distance  enough  from  the  track  to  have  stopped  his  horse  be- 
fore reaching  the  track,  his  failure  to  see  the  train  was  negli- 
gence on  his  part,  and  he  was  not  entitled  to  recover."  This 
court  held  that  the  refusal  to  so  charge  was  not  error,  and 
said:  "That  is  not  the  rule.  The  plaintiff  is  not  bound  to 
see.  He  is  bound  to  make  all  reasonable  efforts  to  see  that  a 
careful  and  prudent  man  would  make  under  like  circum- 
stances. He  is  not  to  provide  against  any  certain  result. 
He  is  to  make  an  effort  for  a  result  that  will  give  safety;  such 
effort  as  caution,  care  and  prudence  will  dictate." 

The  judgment  of  the  court  below  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

PARKER,  C.  J.,  and  BARTLETT,  MARTIN,  and  VANN. 
JJ.,  concur.     GRAY,  J.,  not  sitting.     HAIGHT,   J.,  absent. 
Judgment  reversed,  etc. 


Chicago  Union  Traction  Co.  v.  Browdy. 

(Supreme  Court  0/ Illinois f  Dec.  16,  1903,) 

[69  N.  B.  Rep.  570.] 

Collision  between  Street  Car  and  Other  Vehicle — Care  Required  of 
Motormen.* 
A  street  railway  company  is  not  guilty  of  actionable  negligence  be- 

*8ee  foot-note  appended  to  Adams  v,  Camden,  etc.^  Ry.  Co.  (N.  J.),  ft 
R.  R.  R.  790,  31  Am.  &  En^r.  R.  Cas.,  N.  S.,  790,  where  all  the  preceding* 
authorities  In  this  series  are  collected. 
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caaae  of  the  failure  of  the  motorman  in  charg^e  of  a  car  to  atop  or  slacken 
its  speed  on  seeing  a  horse  and  wagon  near  the  track,  but  sufficiently 
distant  to  permit  the  car  to  pass  in  safety,  and  is  therefore  not  liable 
for  the  injury  occasioned  by  the  horse  t>eing  suddenly  driven  on  the 
track  so  near  the  car  that  it  cannot  be  stopped  before  striking  the 
horse  and  wagon. 

Same — Same — Evidance^l  nstruction. 

In  an  action  against  a  street  railway  company  for  injuries  sustained 
in  a  collision,  the  witnesses  of  defendant  testified  that  a  horse  and 
wagon  were  near  the  curb,  and  sufficiently  distant  to  enable  the  car  to 
pass  in  safety ;  that  the  horse  was  facing  the  same  way  the  car  was 
going  ;  that,  when  the  car  was  about  40  feet  from  the  wagon,  plaintiff 
suddenly  drove  the  horse  toward  the  track ;  that  the  motorman  rang 
the  bell,  and  that  he  commenced  to  apply  the  brake  on  seeing  the  horse 
going  towards  the  track,  but  was  unable  to  stop  the  car  before  striking 
the  wagon  and  injuring  plaintiff:  held  sufficient  to  require  an  in- 
struction that,  if  pladntiff  unexpectedly  drove  his  wagon  on  the  track 
and  defendant's  servants  did  all  they  could  in  the  exercise  of  ordinary 
care  to  stop  the  car,  there  could  be  no  recovery. 

Question  for  Jury. 

Where  a  party's  evidence  on  an  issue  presented  by  him  is  sufficient  to 
require  the  submission  thereof  to  the  jury,  the  court  is  not  warranted  in 
refusing  to  submit  it  because  the  evidence  is  conflicting. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Maurice  Browdy  against  the  Chicago  Union 
Traction  Company.  From  a  judgment  for  plaintiff,  af- 
firmed by  the  Appellate  Court  (io8  111.  App.  177),  defendant 
appeals.     Reversed. 

John  A.  Rose  and  Lonis  Boisot  ( W.  W.  Gorley,  of  connsel), 
for  appellant. 
Waters  &  Johnson^  for  appellee. 

HAND,  C.  J.  This  is  an  action  on  the  case  brought  by 
the  appellee  against  the  appellant,  in  the  superior  court  of 
Cook  county,  to  recover  damages  for  a  personal  injury.  The 
declaration  contained  one  count,  and  alleged  that  on  July  15, 
1900,  the  plaintiff  was  riding  in  a  wagon  drawn  by  one  horse» 
along  Twelfth  street,  in  the  city  of  Chicago,  and  that  the 
defendant,  by  its  servants,  so  carelessly,  negligently,  and  im- 
properly drove  and  managed  a  certain  motorcar  then  running 
on  Twelfth  street  that  said  car  ran  against  said  wagon, 
whereby  the  plaintiff  was  injured.  The  general  issue  was 
pleaded;  and  a  trial  before  the  court  and  a  jury  resulted  in  a 
verdict  and  judgment  for  $2,;oo  in  favor  of  appellee,  which 
has  been  afiBrmed  by  the  Appellate  Court  for  the  First  Dis- 
trict, and  a  further  appeal  has  been  prosecuted  to  this  court. 

It  appears  from  the  evidence  that  the  accident  occurred  on 
the  afternoon  of  Sunday,  July  is>  1900;  that  the  appellee, 
who  was  in  the  candy  business,  used  a  one-horse  covered 
wagon  with  which  to  deliver  his  goods;  that  he  left  the  horse 
and  wagon  standing  near  the  curb  upon  the  south  side  of 
Twelfth  street,  in  front  of  the  store  of  a  customer,  upon 
which  street  the  appellant  operated  a  double-track  street  rail- 
way; that  after  supplying  his  customer  he  got  into  his  wagon 
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and  started  to  the  place  of  business  of  another  cnstoiner  on 
the  north  side  of  the  street,  and  a  little  east  of  the  place 
where  his  horse  and  wagon  had  been  standing;  that  he  drove 
east  on  the  south  track  of  appellant  a  few  feet,  and  then 
turned  north  across  the  tracks;  that,  just  as  he  turned,  the 
rear  of  his  wagon  was  struck  upon  the  south  track  by  an  east- 
bound  motor  car,  to  which  was  attached  a  trailer.  The 
Spellee  testified  that  he  did  not  see  the  car  when  he  got  into 
e  wagon;  that  before  he  got  into  the  wagon  he  saw  the  car 
standing  on  the  southwest  comer  of  Halsted  and  Twelfth 
streets,  which  point,  the  evidence  shows,  was  in  the  neighbor- 
hood of  200  feet  west  of  where  the  horse  and  wagon  were 
standing.  He  further  testified  that  he  drove  upon  the  south 
track,  went  east  lo  or  15  feet,  and  then  turned  north,  when 
the  car  struck  the  rear  of  the  wagon  and  capsized  it. 

The  appellant  requested  the  court  to  give  to  the  jury  the 
following  instruction,  which  request  was  refused:  ^'The 
court  instructs  the  jury  that  it  they  believe  from  the  evidence 
in  the  case  that,  while  the  defendant  and  its  servants  were  (if 
they  were)  exercising  ordinary  care,  the  plaintiff,  at  the  time 
and  place  of  the  injury,  suddenly  and  unexpectedly,  and 
without  the  knowledge  of  the  defendant,  drove  his  wagon 
across  and  upon  defendant's  track,  and  thereby  placed  him- 
self in  a  position  of  danger,  then,  in  order  to  charge  the  de- 
fendant with  a  duty  to  avoid  injuring  him^  the  plaintiff  must 
show,  by  a  preponderance  of  the  evidence  in  the  case,  that 
the  circumstances  were  of  such  character  that  the  defendant's 
servant  or  servants  had  an  opportunity  to  become  conscious 
of  the  facts  giving  rise  to  such  duty,  and  a  reasonable  oppor- 
tunity, in  the  exercise  of  ordinary  care  and  caution,  to  per- 
form such  duty.  And  if  the  jury  further  believe  from  the 
evidence  that  the  facts  as  shown  by  the  evidence  did  not 
charge  the  defendant  and  its  servants  with  a  duty  as  thus  de- 
fined, or  if  the  jury  believe  from  the  evidence  that  the 
defendant  and  its  servants  did  not  have  a  reasonable  oppor- 
tunity, in  the  exercise  of  ordinary  care,  to  perform  such  duty 
as  thus  defined,  then  they  should  find  the  defendant  not 
guilty.  And  if  the  jury  believe  from  the  evidence  in  the  case 
that  the  plaintiff  suddenly  and  unexpectedly  drove  his  wagon 
across  and  upon  the  track,  in  front  of  the  car  of  the  defend- 
ant which  occasioned  the  injury,  and  that  the  servant  or  serv- 
ants in  charge  of  such  car  did  all  that  could  be  done,  in  the 
exercise  of  ordinary  care,  to  avoid  injuring  and  damaging 
him,  then  the  plaintiff  cannot  recover  in  this  case,  and  the 
jury  should  find  the  defendant  not  guilty." 

The  theory  of  the  appellant  was  that  the  appellee,  without 
notice  to  the  motorman,  suddenly  drove  upon  the  track 
directly  in  front  of  an  approaching  car,  and  that  the  motor- 
man  did  not  have  time,  after  the  appellee  drove  upon  the 
track,  to  stop  the  car  before  the  same  came  in.  contact  with 
the  wagon  of  the  appellee;  and  it  is  contended  that  the  in* 
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strnction  properly  stated  the  law  applicable  to  such  state  of 
case,  and  that  it  was  error  for  the  court  to  refuse  to  give  snch 
instmction  to  the  jury.  The  law  seems  to  be  well  settled 
that,  where  the  alleged  Degligence  of  a  servant  consists  of  an 
omission  of  duty  suddenly  and  unexpectedly  arising,  it  is  in- 
cumbent on  the  plaintiff  to  show  that  the  circumstances  were 
soch  that  the  servant  of  defendant  had  an  opportunity  to  be- 
come conscious  of  the  facts  giving  rise  to  the  duty,  and  a 
reasonable  opportunity  to  perform  it,  before  the  master  can 
beheld  liable.  Booth  on  Street  Railways,  I  105;  M.  &  F. 
Pass.  R.  R.  Co.  v.  Kelley,  102  Pa.  iis;  Fenton  v.  Second 
Avenue  Railroad  Co.,  126  N.  Y.  625,  26  N.  E.  967;  Rack  v. 
Chicago  City  Railway  Co.,  173  UL  289,  50  N.  E.  668,  44  L. 
R.  A.  127.  The  evidence  of  appellant  tended  to  show  that 
the  hors^  and  wagon  of  appellee  were  left  standing  upon  the 
street  in  such  position  that  its  car  could  safely  pass  the  same, 
and  that  it  remained  in  such  position  until  the  car  was  so 
near  the  horse  and  wagon  that  it  was  impossible  for  the 
motorman  to  stop  the  car  before  it  would  come  in  contact 
with  said  wagon  if  it  was  driven  upon  the  track,  when  the 
appellee,  without  warning,  turned  upon  the  track.  It  is  clear 
that  negligence  cannot  be  imputed  to  the  motorman  because 
he  did  not  stop  the  car  while  the  horse  and  wagon  were  stand- 
ing near  the  curb  and  out  of  the  line  of  contact  with  the  car. 
The  peril  to  appellee  did  not  commence  and  become  apparent 
until  he  turned  upon  the  track.  Then,-  and  not  until  then,  was 
the  motorman  required  to  act.  To  hold  that  it  was  the 
motorman's  duty  to  stop  the  car  because  the  horse  and  wagon 
were  standing  near  the  track,  although  sufficiently  distant  to 
permit  the  car  to  pass  in  safety,  would  be  to  impose  upon  the 
appellant  a  duty  not  imposed  upon  it  by  law.  Neither  was 
the  motorman  required  to  assume  that,  when  his  car  was  too 
near  the  horse  and  wagon  to  permit  him  to  stop  his  car  be- 
fore it  would  strike  the  wagon,  the  appellee  would  suddenly 
and  without  notice  drive  upon  the  track.  He  was  only  re- 
quired to  operate  his  car  with  reference  to  perils  which  rea- 
sonably might  be  expected  to  occur.  To  require  him  to  run 
his  car  with  such  caution  as  to  guard  against  unusual  or  ex- 
traordinary perils  would  be  to  require  him  to  so  operate  his 
car  as  to  prevent  the  practical  operation  of  the  road.  The 
instruction  correctly  stated  a  principle  of  law  which  was 
applicable  to  the  case,  the  principle  contained  therein  was 
not  given  to  the  juiy  in  any  other  form,  and  the  instruction 
should  have  been  given. 

It  is,  however,  said  that  there  was  no  evidence  upon  which 
to  base  said  instruction,  and  for  that  reason  it  was  not  error 
to  refuse  it.  We  do  not  so  understand  the  record.  Henry 
Vomkahl,  the  motorman,  testified:  '^In  July,  1900,  I  was  in 
the  employ  of  the  Union  Traction  Company.  I  was  operat- 
ing a  car  on  that  date  on  Twelfth  street.  I  remember  an 
Occident  by  which  my  car  ran  into  a  covered  wagon.    That 
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occurred  just  a  little  way  east  of  Halsted  street — I  should 
think  about  130  or  140  feet.     I  didn't  measure  it.     I  stopped 
on  both  sides  of  Halsted  street.     After  leaving  Halsted  street 
I  went  right  down  the  street.     There  was  no  obstruction  or 
anything  in  the  way  east  of  Halsted  street.    There  was  a 
wagon  standing  out  at  one  side  of  the  track,  and  I  didn't 
see  no  driver  get  into  the  wagon.    The  wagon  was  standing 
there.     It  was  a  one-horse  covered  vestibule  confectionery 
wagon.     It  was  standing  when  I  saw  it.    The  horse  was  fac- 
ing east-^the  same  way  the  car  was  going.    The  wagon  "was 
standing  right  near  the  curb.    It  is  a  narrow  street—^  feet 
wide.    There  was  a  show  for  me  to  go  by  the  wagon.    The 
wagon  was  standing.     I  seen  it  down  the  street.    I  seen  the 
wagon,   and  when  about  40   feet  of  the  wagon  the  horse 
stepped  over  north — that'  is,  he  turned  to  the  left.     I  ranff 
the  bell  right  along,  and  it  didn't  make  any  difference.     He 
didn't  look.     I  tipped  them  over.    I  stopped  my  car  with  the 
brake.     It  was  a  hand  brake.    I  was  standing  on  the  front  of 
the  car.     I  commenced  to  apply  the  brake  as  I  seen  the  man 
pull  over.     He  was  tl)en  something  like  40  or  so  feet  away. 
I  did  not  succeed  in  stopping  the  car  until  I  hit  him.    The 
car  ran  about  four  or  five  feet  after  it  struck  him.    There  were 
two  cars  in  that  train.     When  I  struck  this  wagon  I  tipped  it 
over — turned  it  over  on  the  right  side,  so  that  the  right  side 
of  the  wagon  was  down    against    the  ground.    After  the 
collision  the  wagon  lay  in  the  street  right  beside  the  car,  on 
the  north  side  of  the  car." 

Olaf  Lindstrom,  the  conductor  in  charge  of  the  motor  car, 
testified:  ''lam  a  conductor  in  the  employ  of  the  Union 
Traction  Company.  I  was  in  its  employ  in  July,  1900.  I 
was  operating  a  car  on  West  Twelfth  street  that  day.  I  re- 
member an  accident  to  Mr.  Browdy.  It  was  a  covered  candy 
wagon.  The  wagon,  when  I  first  saw  it,  was  on  the  south 
side  of  the  street.  I  was  conductor  on  the  first  car — the 
motor  car.  There  were  two  cars  in  that  train.  When  I  first 
saw  this  horse  and  wagon  I  was  on  the  rear  platform.  My 
car  was  east-bound.  We  had  left  Halsted  street.  It  was  a 
covered,  one-horse  wagon.  It  was  facing  east.  It  was  stand- 
ing between  the  curbing  and  the  tracks.  Well,  as  we  had  left 
Halsted  street,  about — well,  it  was  about,  well,  say  $0  to  75 
feet,  I  looked  out  on  the  side  and  saw  a  wagon  there.  That 
was  all  there  was  to  it;  and  the  motorman  he  was  ringing  bis 
gong.  As  he  came  up  closely  he  pulled  right  in  front  of  it. 
The  motorman  put  on  the  brake  as  soon  as  he  see  he  was 
going  to  pull  across  the  tracks,  and,  of  course,  the  car  struck 
the  hind  wheel.  He  made  just  a  little  circle.  I  should  think 
the  car  was  about  30  feet,  or  something  like  that,  at  the  time 
be  commenced  to  make  the  circle.  The  wagon  was  not  trav- 
eling along  on  that  track.  The  car  struck  the  left  hind  wheel 
of  the  wagon.  It  tipped  the  wagon  over.  The  wagon  lay  on 
the  ground  on  the  right  side  of  the  wagon.    The  car  stopped 
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immediately.  The  front  end  of  the  car  was  clear  of  the 
wagon,  so  the  car  could  have  gone  by,  but  it  stopped  probably 
five  feet  in  front  of  the  rear  wheel  of  the  wagon.  I  saw  the 
horse  when  it  turned.  He  tapped  the  bell  quickly.  You  can 
hear  the  motion  of  the  brake  when  he  sets  it  quick.  The  car 
was  stopped  in  about  25  feet,  I  should  think,  from  the  time 
he  applied  the  brake." 

Walter  Lindberg,  the  conductor  in  charge  of  the  trailer, 
testified:  ''I  am  a  conductor  on  a  street  car,  in  the  employ 
of  the  Chicago  Union  Traction  Company.  I  was  in  the  em- 
ploy of  that  company  in  July,  1900.  I  was  operating  a  car  on 
West  Twelfth  street  in  that  month.  I  remember  the  occasion 
of  a  collision  with  a  wagon  of  Maurice  Browdy,  the  plaintiff, 
just  this  side  of  Halsted  street,  in  that  month.  I  was  a  con- 
ductor then.  There  were  two  cars  in  that  train.  I  had 
chaise  of  the  rear  car.  I  saw  the  wagon  before  the  collision. 
When  I  first  saw  it,  it  was  on  the  south  side  of  the  street  It 
was  standing  still  at  that  time.  It  was  about  two  feet  from 
the  curb.  The  horse  was  facing  east.  I  did  not  see  a  man 
aboQt  there.  The  wagon  was  standing  there  when  we  were 
going  east,  and,  of  course,  I  was  on  the  rear  platform  at 
that  time,  and  when  the  car  was  almost  up  to  the 
wagon  the  wagon  started  and  turned  right  in  front  of 
the  car.  At  the  time  the  wagon  started  up,  the  train 
was  about  50  feet  away  from  the  wagon.  The  people 
on  the  car  saw  the  horse  was  coming  around  toward 
the  track.  The  motorman  started  to  ring  the  gong, 
and  the  people  hollered,  and  he  hollered,  and  he  started  to 
set  the  brake.  The  car  struck  the  wagon  after  the  wagon 
turned  into  the  track.  The  wagon  was  not  on  the  track  going 
east  at  that  time.  When  it  crossed,  it  crossed  from  the  south 
to  the  north  side — right  across.  The  car  struck  the  left  hind 
wheel.  At  the  time  of  the  collision  X  was  on  the  rear  plat- 
form and  helped  stop  the  car,  and  as  soon  as  the  car  was 
stopped  I  jumped  off  in  front.  I  was  on  the  rear  platform, 
and  I  started  to  set  the  brake  when  I  saw  the  horse  coming 
toward  the  track. ' ' 

Jesse  Steipp,  a  passenger,  testified:  ''I  live  at  4067  Dear- 
born street.  I  am  a  janitor.  I  remember  a  collision  on 
Twelfth  street,  east  of  Halsted  street,  in  July,  1900.  I  saw  it. 
I  was  on  about  the  third  or  fourth  seat  in  the  front  car. 
The  caf  was  moving  east.  I  was  on  the  left  side  of  the  car — 
that  is,  the  north  side.  I  saw  the  man  who  was  driving  the 
wagon  at  that  time.  I  do  not  recognize  him  now.  There 
was  a  gray  horse  on  the  wagon.  It  was  going  north  when  I 
first  saw  it.  The  wagon  was  to  the  right  of  me  when  I  saw  it. 
The  horse  was  about  three  feet  from  the  track  when  I  first 
saw  it.  I  guess  I  was  about  35  or  40  feet  from  the  horse 
when  I  first  noticed  it  within  3  feet  of  the  track.  At  that 
time  the  gripman  was  ringing  the  bell  and  put  on  the  brake, 
and  the  wagon  was  going  across,  and  the  car  hit  the  hind 
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wheel  and  turned  him  oven  After  the  wagon  was  turned 
over,  the  car  ran  about  three  or  four  feet.  I  think.  When  the 
car  stopped,  the  front  end  of  the  car  was  about  three  or  four 
feet  east  of  the  wagon." 

Mrs.  James  Rupp,  also  a  passenger,  testified:  "I  remem- 
ber an  accident  occurring  on  a  street  car  on  Twelfth  street, 
near  Halsted,  in  July,  1900.  I  was  sitting  on  the  first  seat  of 
the  car.  The  car  was  going  east.  My  husband  was  with 
me.  He  sat  on  my  left.  He  'was  on  the  outside.  The 
inotorman  was  on  the  platform.  That  is  all  I  remember. 
There  was  nobody  on  the  seat  on  the  other  side  of  the 
door.  When  I  first  saw  this  wagon  the  horse  was  on  the 
track,  starting  to  cross  over  to  the  other  side.  The  horse's 
bead  was  turned  north.  I  saw  the  horse  on  the  track — the 
whole  horse  was  on  the  track.  The  wagon  at  that  time  was 
on  the  south  side  of  the  track.  The  car  was  30  to  40  feet 
away  when  I  saw  the  horse  and  wagon  in  that  condition. 
The  horse  attracted  my  attention  first.  Just  as  soon  as  I  see 
the  horse  on  the  track  the  motorman  sounded  the  gong  and 
turned  the  power  off  as  quick  as  he  can  with  both  hands.  I 
don't  know  that  he  did  that  with  both  hands,  but  he  used 
both  hands.  The  car  went  slower.  I  did  not  hear  any  holler- 
ing until  the  car  was  stopped.  At  the  moment  I  was  excited 
myself.  I  don't  just  remember.  The  car  struck  the  left 
wheel  on  the  back  of  the  wagon.  It  tipped  the  wagon  to  one 
side — to  the  right  side  of  the  wagon.  The  car  stopped. 
When  the  car  stopped  it  was  even  with  the  wagon." 

The  evidence,  as  shown  by  the  foregoing  excerpts  from  the 
testimony  of  the  witnesses  called  by  the  appellant,  was  amply 
sufficient  to  require  the  submission  to  the  jury  of  the  issue 
covered  by  the  instruction.  While  the  evidence  was  conflict- 
ing, it  was  not  the  province  of  the  trial  court,  by  reason  of 
that  fact,  to  withdraw  the  issue  thus  made  by  the  appellant 
from  the  jury.  Each  party  has  the  right  to  have  the  jury  in- 
structed upon  his  theory  of  the  case,  if  it  has  a  basis  in  the 
evidence  upon  which  to  rest.  In  Chicago,  Rock  Island  & 
Pacific  Railway  Co.  v.  Lewis,  109  111.  120,  on  page  134,  it 
was  said:  ^'It  is  not  necessary  the  court  should  be  satisfied 
the  hypothetical  case  stated  in  an  instruction  is  fully  sustained 
by  the  testimony  before  it  would  be  required  to  submit  it  to 
the  jury.     That  would  practically  include  the  services  of  a 

i'ury,  and  would  debar  a  party  of  the  constitutional  eight  to 
lave  his  cause  tried  by  a  jury.  The  court  might  take  one 
view  of  the  evidence,  and  yet,  if  submitted,  a  jury  might  reach 
a  different  conclusion,  and  it  is  for  that  reason  a  party  has 
the  right  to  have  submitted  any  hypothetical  case  the  testi- 
mony tends  to  sustain,  otherwise  the  court  might  try  the 
cause  without  the  intervention  of  a  jury  in  the  first  in- 
stance.'' 
We  are  of  the  opinion  said  instruction  was  vital  to  the 
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proper  preaentation  of  the  defense  songht  to  be  interposed 
by  the  appellant^  and  that  its  refusal  was  reversible  error. 
The  jndgments  of  the  appellate  and  superior  courts  will 
therefore  be  reversed^  and  the  cause  remanded  to  the  superior 
court  for  a  new  trial. 

Reversed  and  remanded. 


Mitchell  v.  Union  Terminal  Ry.  Co. 

[Supreme  Court  of  lowa^  Jan.  ig^  1904*) 

[97N.W.  Rep.  1112.] 

Crossings — Stop,  Look  and  Listen — Constant  Lookout. 

Where  the  driver  of  a  wa^on,  injured  by  the  f ri^^htening  of  the  team 
bj  an  approachinfiT  train  while  he  was  loading  the  wagon  at  the  curb, 
looked  for  trains  on  stopping  at  the  curb*  he  was  not  g^iiltj  of  contrib- 
utory negligence,  ss  a  matter  of  law,  in  failing  to  keep  a  constant  look- 
out ;  he  having  a  right  to  rely  on  the  trainmen  eounding  a  warning 
aignal  on  approaching  the  street  crossing  nesr  which  he  was. 

8afne--Contributory.Nsgligsncs— Failurs  to  Tie  Horses. 

Kor  waa  he  guilty  of  contributory  negligence,  as  a  matter  of  law, 
bemuse,  for  a  brief  moment,  after  descending  from  the  wagon,  be  laid 
down  the  reins  without  taking  the  precaution  to  tie  the  horses. 


Nor  was  he  guilty  of  contributory  negligence,  as  a  matter  of  law, 
in  seising  the  horses  and  trying  to  prevent  their  escape. 

Sams— Same— Failure  to  Tie  Horses— Violation  of  Ordinancs. 

The  driver  of  a  wagon,  who,  having  descended  therefrom  in  order  to 
load  it  at  the  curb,  lays  down  the  r^ns  for  a  brief  moment  without 
tying  the  horses,  does  not  violate  a  city  ordinance  providing  that  no 
person  shall  ''leave''  a  team  on  a  street  without  being  fastened,  etc.; 
and  hence  a  failure  to  instruct,  in  the  driver's  action  for  negligent 
injury  due  to  an  approaching  train,  on  the  effect  of  such  violation,  is 
not  error* 

8ams — Same — Same— Same— Instructions. 

The  fact  that  in  an  action  by  the  driver  of  a  wagon,  injured  by  the 
team's  becoming  frightened  at  an  approaching  train,  the  answer 
alleges  the  driver's  violation  of  a  city  ordinance  forbidding  the  leaving 
of  teams  unhitched  in  the  street,  does  not  require  the  court  to  instruct 
on  the  effect  of  such  a  violation,  where  there  is  no  evidence  in  support 
of  the  plea. 

Same — Signals. 

Code,  §  2072,  provides  that  persons  in  charge  of  a  moving  locomotive 
shaU  begin  to  ring  a  bell  at  least  60.rods  before  reaching  a  public  cross- 
ing, and  continue  such  warning  until  the  crossing  is  passed  :  heldf  in 
an  action  by  the  driver  of  a  wagon,  injured  by  the  team's  becoming 
frightened  in  a  city  street  by  an  approaching  train,  that,  in  view  of  the 
fact  that  the  blocks  at  that  point  had  a  frontage  of  at>out  300  feet,  it 
waa  not  error  to  instruct  that  when  a  train  is  operated  along  a  city 
street,  which  other  streets  cross  at  short  intervals,  it  is  the  duty  of  the 
trainmen  to  ring  the  bell  continuously  while  the  train  is  in  motion, 
the  omission  to  do  which  would  constitute  negligence. 

Sams — Same— instructions. 

Where  the  driver  of  a  wagon,  injured  by  the  team's  becoming 
frightened,  near  a  street  crossing,  at  an  approaching  train,  alleges 
that  the  trainmen  were  negligent  in  failing  to  give  any  warning  on 
a|»proaching  the  crossing,  and  the  court  instructs  that,  in  order  to  re- 
ooTbr,  plaintiff  must  prove  the  very  act  or  omission  charged  as  negli« 
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fifence,  and  that  defendant's  negligence  in  any  other  respect,  though 
proved,  would  not  snatain  a  recovery,  an  inatmction  that  it  is  the  duty 
of  trainmen  operating*  locomotives  in  a  city  street  to  ring*  the  bell  con- 
tinuously is  not  objectionable  as  misleading. 

Signals—Team  Frightened  near  Track  Crossing.* 

The  fact  that  the  driver  of  a  wagon,  injured  by  the  team's  becoming 
frightened  near  a  street  crossing  by  an  approaching  train,  was  neither 
on  the  track,  nor  about  to  cross  it,  does  not  prevent  the  failure  to  ring 
the  bell  as  required  by  law  from  constituting  negligence  as  to  him. 

Appeal  from  District  Court,  Woodbury  County ;  F.  R.  Gay- 
nor,  Judge. 

Action  at  law  to  recover  damages  on  account  of  personal 
injury.  There  was  a  verdict  and  judgment  for  plaintiff  and 
defendant  appeals.     AfiBrmed. 

Charles  A.  Dickson,  for  appellant. 
F.  E.  Gill,  for  appellee. 

WEAVER,  J.  The  defendant  owns  a  line  of  railway  which 
occupies  a  part  of  Leech  street,  in  Sioux  City.  Leech  street 
runs  east  and  west,  and  is  crossed  at  right  angles  by  Chambers 
street.  Apptoaching  from  the  east  in  the  direction  of  Cham- 
bers street,  the  track  curves  to  the  south,  running  near  the 
curb  line,  and  at  a  point  several  hundred  feet  west  of  the 
Chambers  street  crossing  it  enters  an  arched  doorway  into  a 
large  packing  house.  At  a  point  about  50  feet  west  of  Cham- 
bers street  the  track  is  at  a  varying  distance  of  1 1  to  20  feet 
from  the  curb  in  front  of  a  building  occupied  as  a  poultry 
house.  About  3  o'clock  p.  m.  on  December  15,  1900.  the 
plaintiff,  a  driver  in  the  employ  of  an  express  company, 
brought  his  team  and  wagon  alongside  and  near  to  the  curb 
in  front  of  the  poultry  house  for  the  purpose  of  obtaining  and 

*As  to  whether  it  is  failure  to  give  crossing  signals  where  accident 
was  not  on  track  at  crossing,  see  foot-note  appended  to  Defrieze  v, 
Illinois  Cent.  R.  Ck>.  (Iowa),  8  R.  R.  R.  69, 31  Am.  A  Bug.  R.  Cas.,  N. 
S.,  69  (failure  to  give  public  crossing  signals  where  accident  was  at 
private  crossing)  ;  Cooper  v,  Charleston  A  W.  C.  Ry.  Co.  (S.  Car.),  7R. 
R.  R.  112,  30  Am.  A  Bug.  R.  Cas.,  N.  S.,  112  (not  negligence,  at  com- 
mon law,  to  fail  to  give  signals  on  approaching  highway  which  It 
crosses  on  a  trestle  where  team  on  highway  near  trestle  was  fright- 
ened);  foot-note  appended  to  Chesapeake  A  N.  Ry.  Go.  v.  Ogles  (Ky.), 
7  R.  R.  R.  740,  30  Am.  A  E<ng.  R.  Cas.,  N.  S.,  740  (duty  to  give  crossing 
signals  to  prevent  teams  on  highway  from  being  frightened) ;  foot-note 
appended  to  Boggero  v.  Southern  Ry.  Co.  (S.  Car.),  4  R.  R.  R.  376, 27  Am. 
A  Bug.  R.  Cas.,  N.  S.,  376  (failure  to  give  signals  where  accident  was 
at  point  beyond  crossing) ;  San  Antonio  A  A.  P.  Ry.  Co.  v.  Gray  (Tex.), 
2  R.  R.  R.  828,  25  Am.  A  Eng.  R.  Cas.,  N.  S.,  828  (effect  of  failure  to 
give  signals  where  accident  was  not  at  crossing) ;  Cleveland,  A.  A  C. 
Ry.  Co.  V.  Workman  (Ohio),  4  R.  R.  R.  551,  27  Am.  A  Eng.  R.  Cas., 
N.  S.,  551  (signals  not  intended  for  protection  of  persons  on  track  not  at 
crossing) ;  notes,  15  Am.  A  Eng.  R.  Cas.,  N.  S.,  185  (duty  to  give  signal 
where  highway  passes  over  or  under  track) ;  22  Am.  A  Eng.  R.  Cas.,  N. 
S.,  204  (whether  statutes  requiring  crossing  signals  to  be  given  are  appli- 
cable in  actions  for  injuries  not  sustained  on  tracks  at  public  crossing)  ; 
5  Am.  A  Eng.  R.  Cas.,  N.  S.,  287  (frightening  teams,  where  failure 
to  give  signals) ;  5  Am.  A  Eng.  R.  Cas.,  N.  S.,  298  (duty  to  give  signals 
when  person  whose  horse  was  frightened  had  no  intention  to  cross . 
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carryiDg  away  a  qoantity  of  empty  crates  which  were  piled 
upon  the  sidewalk.  The  work  of  loading  and  unloading  ex- 
press and  freight  wagons  at  this  point  was  of  frequent  occur- 
rence, and  plaintiff  had  often  performed  the  same  service 
there.  The  railway  track  along  this  part  of  Leech  street  was 
a  branch  or  spur  constructed  and  used  more  particularly  for 
the  accommodation  of  the  packing  house  above  referred  to. 
At  the  time  of  the  accident  the  packing  plant  had  been  idle 
for  a  long  time,  but  the  building  or  yards  seem  to  have  been 
put  to  some  use  for  storage  purposes,  requiring  at  least  some 
movement  of  cars.  Just  prior  to  the  time  when  plaintiff 
stopped  his  team  in  front  of  the  poultry  house,  an  engine, 
with  several  cars,  backed  down  the  track  from  the  east  to  the 
west,  passing  under  the  arch  into  the  packing-house  premises. 
The  pile  of  crates  on  the  sidewalk  stood  so  close  to  the  street 
that  plaintiff  was  able  to  reach  and  load  them,  in  .part,  with- 
out getting  off  his  wagon.  Having  performed  the  work  so 
far  as  practicable  in  this  manner,  he  got  off  the  wagon,  and, 
having  looked  to  the  west  and  found  no  train  approaching, 
proceeded  to  place  the  remaining  crates  upon  the  load. 
While  he  was  engaged  in  adjusting  the  crates  at  the  rear  end 
of  the  load,  the  engine  and  cars  came  out  of  the  doorway  of 
the  packing  house,  and  moved  east,  towards  Chambers  street. 
Their  approach  was  not  observed  by  plaintiff  until  his  team, 
which  was  facing  west,  began  to  turn  around,  when  he  seized 
one  or  both  of  the  lines  and  attempted  to  hold  them.  His 
efforts  to  check  the  horses  were  unavailing,  and  he  was 
knocked  down  and  run  over  by  the  wagon,  receiving  severe 
injury.  He  alleges — and  there  is  evidence  to  sustain  his  claim 
in  this  respect — that  defendant's  employees  in  charge  of  the 

traclu);  Missouri,  K.  A  T.  R7.C0.  of  Texas  v.  Magee  (Tez.)»  15  Am. 
A  Sng.  R.  Caa.,  N.  S.,  186  (duty  to  give  signals  to  prevent  teams  from 
being  frightened):  Philadelphia  A  B.  C.  R.  Co.  v,  Holden  (Md.),  22  Am. 
A  Eng.  R.  Cas.,  N.  S.,  192  (failure  to  give  public  crossing  signals  where 
accident  is  at  private  crossing);  McArver  v.  Southern  Ry.  Co.  (N.  Car.)* 
23  Am.  &Eng.  R.  Cas.;  N.  8.,  772  (e£Fect  of  failure  to  give  signals  on 
liability  for  killing  person  sitting  at  end  of  cross  tie  between 
crossings);  Atlanta,  K.  A  N.  Ry.  Co.  v,  Durham  (Ga.),  16  Am. 
A  Sng.  R.  Cas.,  N.  8.,  606  (failure  to  give  where  horse  is 
frightened) ;  Florida  Cent.  A  P.  R.  Co.  v.  Foxworth  (Fla.)»  13 
Am.  A  Eng.  R.  Cas.,  N.  8.,  469  (person  injured  near  crossing); 
Southern    Ry.  Co.   v.  New    (Ga.),  14  Am.  A  Bng.  R.  Cas.,  N.   8., 

19  (stock  killed  beyond  crossing) ;  Hu£f  v.  Chesapeake  A  O.  Ry.  Co. 
(W.  Va.),  17  Am.  A  Eng.  R.  Cas.,  N.  8.,  762  (not  intended  for  protection 
of  person  on  track  for  his  own  convenience  elsewhere  than  at  cross- 
ing) ;  Cleveland,  C.  C.  A  8t.  L.  R.  Co.  v.  Halvert,  15  Am.  A  En^.  R. 
Cas.,  N.  8.,  180  (overhead  bridges) ;  8ims  v.  Southern  Ry.  Co.  (8.  Car.), 

20  Am.  A  Eng.  R.  Cas.,  N.  8.,  76  (horse  killed  twenty  feet  from  crossing) ; 
Atlanta,  K.  A  N.  Ry.  Co.  v.  Durham  (Ga.),  16  Am.  A  Eng.  R.  Cas.,  N. 
8.,  606  (duty  to  give  to  prevent  frightening  horses);  Coleman  v. 
Wrightsville  A  T.  R.  Co.  (Ga.),  23  Am.  A  Eag.  R.  Cas.,  N.  8.,  863 
(frightening  teams  through  failure  to  give) ;  Mason  v.  Southern  Ry.  Co. 
(8.  Car.),  19  Am.  A  Eng.  R.  Cas.,  N.  8.,  83  (child  killed  beyond  cross- 
ing) ;  McGill ».  Minneapolis  A  St.  L.  R.  Co.  (Iowa),  20  Am.  A  Eng.  R. 
Cas.,  N.  8.,  790  (injuries  to  stock) ;  Georgia  R.  A  B.  Co.  v.  Clary  (Ga.), 
11  Am.  A  Eng.  R.  Cas.,  N.  8., 856  (stock killed  beyond  crossing). 
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engine  failed  to  ring  the  bell  or  give  any  signal  or  warning  on 
approaching  the  street  crossing,  and  that,  had  reasonable  care 
been  exercised  to  give  such  signal,  he  would  not  have  been 
injured.     It  is  conceded  that  plaintifE  did  not  tie  or  fasten  his 
team  when  he  stepped  behind  the  wagon,  and,  had  he  looked, 
he  could  have  seen  the  train  approaching  him  from  the  tinie 
it  emerged  from  the  door  of  the  packing  house.    It  is  also 
conceded  that  at  this  time  there  was  in  force  in  Sioux  City 
an  ordinance  providing  that  '^no  person    shall  leave  any 
animal  used  as  a  beast  of  burden  or  to  which  any  vehicle  or 
other  thing  shall  be  attached  on  any  avenue,  street,  alley  or 
other  place  without  being  securely  fastened  or  guarded  so  as 
to  prevent  its  running  away."    Many    of  the  matters  to 
which  we  have  referred  concerning  the  alleged  negligence  of 
the  defendant's  trainmen,  and  concerning  the  acts  and  con- 
duct of  the.  plaintiff,  are  the  subject  of  dispute  in  the  record, 
but  the  testimony  is  such  that  a  finding  by  the  jury  in  accord- 
ance with  this  statement  could  not  be  said  to  be  without  sub- 
stantial support.    The  jury  having  found  for  plaintiff  in  the 
sum  of  $700,  we  are  asked,  upon  several  grounds,  to  reverse 
the  judgment  entered  upon  said  verdict. 

I.  It  is  said  that  the  trial  court  erred  in  refusing  to  direct 
a  verdict  on  defendant's  motion  because  (i)  of  plaintiff's 
failure  to  look  and  listen  for  the  approaching  train;  (2)  of 
plaintiff's  negligence  in  leaving  his  team  unhitched,  and  his 
violation  of  the  ordinance  forbidding  such  acts;  and  (3)  of  his 
negligence  in  rushing  into  the  street  and  attempting  to  seize 
the  horses  after  they  took  fright,  thereby  voluntarily  putting 
himself  in  a  place  of  danger.  We  are  not  prepared  to  hold, 
as  a  matter  of  law,  that  plaintiff  was  guilty  of  contributory 
negligence  in  either  respect  mentioned.  He  had  the  right  to 
be  in  the  street  with  his  team,  and  to  stop  at  the  curb  as  he 
did  for  the  purpose  of  loading  the  crates.  He  was,  of  course, 
bound  to  exercise  reasonable  care  to  look  out  for,  and  avoid 
injury  from,  passing  trains;  but,  in  the  very  nature  of  things, 
he  could  not  be  expected  to  keep  a  constant  watch  up  and 
down  the  railway  track.  He  had  his  work  to  do,  and,  of  ne- 
cessity, must  give  it  some  share  of  attention.  According  to 
his  testimony,  he  did  look  for  trains  just  before  going  behind 
his  wagon.  His  errand  there  is  not  shown  to  have  been  un- 
reasonable or  unnecessary.  It  does  not  appear  just  how  long 
he  stayed  there,  but  the  circumstances  would  indicate  a  very 
brief  period.  He  had  the  right,  also,  we  think,  to  place  some 
degree  of  reliance  upon  the  presumption  that  the  trainmen 
would  do  their  duty,  and  sound  the  usual  signal  or  warning  of 
some  kind  in  approaching  the  crossing  near  at  hand,  and  be- 
fore coming  so  closely  upon  him  as  to  involve  him  in  danger. 
It  was  for  the  jury,  therefore,  to  find  whether,  in  view  of  all 
the  facts  and  circumstances  shown  in  evidence,  he  acted  with 
the  prudence  and  caution  of  a  reasonable  man.  As  to  the 
next  subdivision  or  ground  of  the  motion  to  direct  a  verdict* 
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we  have  to  say  that  a  driver  who  descends  from  his  wai^n  for 
the  purpose  of  putting^  on  a  load  under  the  circumstances  here 
shown,  never  leaving  or  abandoning  the  immediate  charge 
and  oversight  of  his  team,  is  certainly  not  always  or  nec- 
essarily guilty  of  negligence*  if,  for  a  brief  moment,  in  the 
prosecution  of  his  work,  he  lays  down  the  reins  without  tak- 
ing the  precaution  of  tying  the  horses.  The  act  in  this  in- 
stance may  or  may  not  have  been  negligent.  Fair-minded 
men  may  easily  differ  in  opinion  upon  that  proposition, 
according  as  they  do  or  do  not  give  credit  and  weight  to  cer- 
tain items  of  testimony,  and  in  such  cases  it  is  elementary 
that  the  court  should  not  direct  a  verdict  The  cases  cited 
by  appellant  upon  this  point  differ  so  materially  in  their  facts 
from  the  one  before  us  that  they  cannot  be  considered  appli- 
cable or  controlling.  For  instance,  in  Deville  v.  R.  Co.,  50 
Cal.  383,  the  driver  not  only  got  off  his  wagon,  but  left  his 
horses  unfastened  and  unguarded  while  he  went  into  a  house. 
So,  also,  in  Hoffman  v.  R.  R.  (Sup.)  63  N.  Y.  Supp.  442,  the 
driver  left  his  team  unhitched  while  he  went  to  the  back 
door  of  a  house  to  deliver  a  package.  Nothing  approaching 
such  recklessness  is  shown  by  the  record  here.  The  other 
suggestion  made,  that  we  should  peremptorily  hold  the  plain- 
tiff negligent  in  seizing  his  team  and  in  trying  to  prevent  its 
escape,  is  too  manifestly  unreasonable  to  require  discussion. 
The  man,  however  experienced  or  prudent,  whose  first  im- 
pulse would  not  be  to  do  the  very  thing  which  plaintiff 
attempted,  is  a  very  rare  exception  to  an  almost  universal 
rule.  Indeed,  if  plaintiff  had  coolly  stepped  out  of  the  way 
of  harm,  and  made  no  attempt  to  stop  his  frightened  horses, 
and  they  had  been  run  down  by  the  train,  he  would  have 
much  difficulty  in  avoiding  the  point  counsel  would  doubtless 
make  against  his  claim  for  damages — that  his  excessive 
prudence  was  in  fact  gross  negligence.  Wasmer  v.  R.  R.,  80 
N.  Y.  212,  36  Am.  Rep.  608. 

2.  Error  is  assigned  upon  the  court's  refusal  to  instruct  the 
jury  upon  defendant's  request,  that  if  plaintiff  did  not  com- 
ply with  the  ordinance  forbidding  the  leaving  of  teams  un- 
fastened and  unguarded  upon  the  streets,  and  by  reason 
thereof  his  team  ran  away,  he  could  not  recover.  Error 
is  also  assigned  upon  the  failure  of  the  court  to  direct  the  jury 
as  to  the  legal  effect  of  said  ordinance  upon  the  plaintiff's 
negligence.  Had  the  evidence  been  such  as  would  have 
justified  the  jury  in  finding  that  plaintiff  was  in  fact  guilty  of 
a  violation  of  the  ordinance,  then  the  objection  here  raised 
might,  perhaps,  be  said  to  require  a  reversal  of  the  judgment 
appealed  from.  The  record  does  not  disclose  such  a  case. 
The  ordinance  does  not  forbid  the  momentary  release  of  the 
reins  by  the  driver  of  a  team.  What  it  does  forbid  is  th6 
'leaving"  of  his  team  in  the  street  without  being  securely 
"fastened  or  guarded."  Plaintiff  did  not  leave  his  team,  and, 
himself  at  all  times  in  the  immediate  charge  and  over- 


80         Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S 

Mitchell  V.  Union  Terminal  Ry.  Co 


sight  of  his  team,  it  was  not  left  unguarded.  The 
upon  this  feature  of  the  case  is  undisputed,  and,  there  beiDfi: 
nothing  upon  which  to  sustain  a  finding  that  plaintiff  contrib- 
uted to  his  own  injury  by  a  violation  of  the  ordinance,  there 
was  no  error  in  refusing  the  instruction  asked,  or  in  failing  to 
charge  the  jury  in  respect  thereto.  The  mere  fact  that  a 
violation  of  the  ordinance  was  pleaded  in  the  answer  did  not 
make  it  necessary  for  the  court  to  instruct  upon  the  issue  so 
tendered,  if  upon  the  trial  no  evidence  was  offered  upon 
which  the  plea  could  be  .  upheld.  The  only  instruction 
proper  in  such  case  would  be  to  withdraw  the  special  defense 
from  the  consideration  of  the  jury,  and  the  failure  to  give  it, 
if  error,  is  one  of  which  the  defendant  cannot  complain. 

3.  Appellant  complains  that,  while  the  court  instructed  the 
jury  as  to  plaintiff's  duty  after  the  discovery  of  the  approach 
of  the  train,  it  did  not  instruct  as  to  his  duty  to  look  out  and 
discover  any  danger  impending  from  that  source.  Without 
extending  this  opinion  to  set  out  the  charge  of  the  court,  we 
will  say  that  we  have  read  it  carefully,  and  think  it  is  not 
open  to  the  criticism  made  upon  it.  The  rule  for  which 
appellant  contends  in  this  respect,  while  not  stated  in  the 
words  or  form  which  counsel  puts  it,  was,  in  substance,  given 
by  the  court,  and  the  principle  defining  plaintiff's  duty  to  ex- 
ercise reasonable  and  active  vigilance  for  his  own  safety  was 
fairly  and  repeatedly  stated.  There  was  no  error  to  appel- 
lant's prejudice  in  this  respect.  The  eleventh  paragraph  of 
the  charge,  to  which  appellant  takes  special  exception,  under- 
takes no  more  than  to  state  the  plaintiff's  duty  after  the  dis- 
covery of  the  approach  of  the  train,  even  though  defendant 
may  have  been  negligent  in  failing  to  ring  the  bell,  and  is 
correct.  The  matter  of  plaintiff's  duty  to  be  reasonably  vig- 
ilant to  discover  the  danger  and  avoid  it  was  sufficiently 
covered  in  other  paragraphs. 

4.  The  court  said  to  the  jury :  ''The  law  requires  the  per- 
sons in  charge  of  a  train,  when  approaching  a  street  crossing, 
to  ring  the  bell  to  warn  persons  lawfully  at  or  near  its  cross- 
ing of  the  approach  of  the  train;  and,  when  a  train  is 
operated  along  a  public  street  in  a  city,  where  other  streets 
cross  at  short  intervals,  I  take  it  to  be  the  duty  of  the  persons 
in  charge  of  the  train  to  ring  the  bell  continuously  while  the 
train  is  in  motion,  and  that  the  omission  of  this  duty  would 
constitute  negligence."  The  statute  provides  (Code,  §  2072) 
that  persons  in  charge  of  a  moving  railway  engine  shall  begin 
to  ring  the  bell  at  least  60  rods  before  reaching  a  public 
crossing,  and  continue  such  warning  until  the  crossing  is 
passed.  In  the  platted  part  of  a  city,  street  crossings,  as  is 
universally  known,  occur  at  such  frequent  intervals  that 
obedience  to  this  rule  results  in  a  continuous  sounding  of  the 
bell  of  every  engine  passing  to  and  fro  along  or  across  these 
avenues  of  public  use  and  travel.  Such,  indeed,  so  far  as  we 
have  observed,  is  the  practical  interpretation  placed  upon  the 
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Statute  by  railway  companies;  and  the  movement  of  a  train 
upon  or  through  a  network  of  city  streets  and  crossings, 
nnaccompanied  by  the  sound  of  a  bell,  is  clearly  within  the  pro- 
hibition of  the  statute,  to  say  nothing  of  the  dictates  of  com- 
mon prudence.  The  evidence  tends  to  show  that  the  blocks 
along  Leech  street  have  a  frontage  of  about  300  feet,  so  that 
an  engine  moving  upon  appellant's  track  would  always  be 
within  less  than  60  rods  of  at  least  two  streets  for  which  it 
was  the  duty  of  the  engineman  to  sound  the  bell  signal.  It 
follows,  then,  that  the  statement  by  the  trial  court  of  the  gen- 
eral duty  resting  upon  the  appellant  to  ring  the  bell  in  mov- 
ing its  engine  was  correct.  Neither  do  we  think  it  had  any 
tendency  to  mislead  or  confuse  the  jury,  who  were  explicitly 
informed  that,  in  order  for  plaintiff  to  recover,  he  must  prove 
the  very  act  of  omission  charged  as  negligence,  and  that  neg- 
ligence of  the  company  in  any  other  respect,  even  if  proved, 
would  not  sustain  a  recovery. 

5.  It  is  finally  urged  that  as  plaintiff  was  neither  on  the 
railway  track,  nor  about  to  cross  it,  appellant  owed  him  no 
duty  to  ring  the  bell,  and  that  as  to  him  the  omission  to 
give  the  signal  was  not  negligence  in  law  or  in  fact.  This 
court  has  already  held  otherwise.  In  Lonergan  v.  R.  R.,  87 
Iowa,  757,  49  N.  W.  852,  53  N.  W.  236,  17  L.  R.  A.  254,  dis- 
cussing  the  same  point  now  urged  by  appellant,  it  was  said: 
*'It  ma^r  be  presumed  that  the  statute  is  intended  to  warn 
persons  at  crossing^  of  the  approach  of  cars,  and  thus  enable 
them  to  avoid  the  engine.  But  the  signal  enables  all  persons 
who  may  be  exposed  to  danger  by  the  approaching  engine  to 
escape  it,  and  such  persons  may  rely  upon  the  discharge  of 
the  duty  required  by  the  statute,  as  in  all  other  cases,  and  act 
accordingly."  In  Ward  v.  R.  R.,  97  Iowa,  53,  65  N.  W. 
1000,  we  reaffirmed  the  doctrine  of  the  Lonergan  Case,  say- 
ing: ''The  bell  signal  is  not  only  for  the  benefit  of  those  who 
are  on  or  about  to  cross  the  track,  but  for  those  who  are  law- 
fully using  teams  near  the  track. ' '  While  a  different  conclusion 
has  been  reached  by  some  courts,  the  rule  approved  by  us  is 
sustained  by  many  eminent  authorities;  and,  being  itself 
essentially  just  and  reasonable,  we  have  no  inclination  to 
overrule  our  former  decisions. 

We  find  no  reversible  error  in  the  record,  and  the  judgment 
of  the  district  court  is  affirmed. 


Morgan  v.  Oregon  Short  Line  R.  Co. 

(Supreme  Court  of  Utah^  Dec*  14^  /90j») 

[74  Pac.  Rep.  523.] 
Bill  of  Exceptions. 

An  objection  to,  and  a  motion  to  disregard,  a  bill  of  exceptions,  be- 
cause it  was  not  served  on  opposing  counsel  within  30  days  from  the 
denial  of  a  new  trial,  as  required  by  Rev.  St.  1898»  §  3286,  is  a  ''proceed- 

10  S  R  R— 6 
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ing**  in  an  action  within  section  3005,  providing'  that  the  court  may,  in 
furtherance  of  instice,  upon  such  terms  as  may  be  just,  relieve  a  party 
from  a  proceeding  taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect ;  and  hence  the  court  may  relieve  against 
the  failure  to  serve  in  time,  and  settle  the  bill. 

Trespassers  on  Train— Care  Due  from  Railroad. 

When  a  trespasser  boards  a  passenger  train  to  steal  a  ride,  he  assumes 
all  the  risks  incident  to  his  undertaking,  and  the  company  owes  him 
no  duty  except  to  prevent  its  servants,  while  acting  within  the  scope  of 
their  employment,  from  willfully,  wantonly,  or  intentionally  injuring 
him. 
Same— Ejection — Cause  of  Death. 

Where,  in  an  action  for  the  death  of  a  trespasser  stealing  a  ride  on  a 
passenger  train,  plain tifiF's  evidence  shows  that  the  body  of  decedent 
was  found  at  a  point  from  one  to  two  miles  distant  from  the  place  of 
his  ejection,  and  on  the  opposite  side  of  the  track,  and  plaintiff  alleges 
and  his  proof  shows  that  the  injury  received  by  decedent  must  have  oc« 
casioned  instant  death,  the  evidence  fails  to  show  a  casual  connection 
between  the  ejection  and  the  injury,  and  hence  necessitates  a  nonsuit. 
Same— Same — Right  to  Use  Force.* 

A  railway  company  has  a  right  to  stop  its  train  to  eject  a  trespasser, 
and  in  doing  so  has  the  right  to  use  such  force  in  a  reasonable  way, 
under  the  circumstances,  as  is  necessary  to  accomplish  that  object ;  and 
in  doing  this  is  liable  only  for  willful,  wanton,  or  intentional  injury. 

Appeal  from  District  Court,  Box  Elder  County;  C.  H. 
Hart,  Judge. 

Action  by  William  Morgan  against  the  Oregon  Short  Line 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

The  plaintiff  brought  this  action  to  recover  damages  for  the 
death  of  his  son,  which  he  alleges  in  his  complaint  to  have 
been  caused  by  the  ''reckless,  wanton,  negligent,  unlawful, 
willful,  and  malicious  conduct  of  the  defendant  and  its  serv- 
ants*' in  the  operation  of  the  railway  company's  train. 
From  the  evidence  it  appears  that  in  the  afternoon  of  the  sth 
of  January,  1901,  six  young  men  by  the  name  of  Hunsacker, 
18  to  22  years  of  age,  residents  of  Honeyville,  a  town  on  the 
line  of  the  defendant's  railroad,  buarded  a  freight  train  and 
stole  a  ride  to  Brigham  City  for  the  purpose  of  attending  an 
entertainment  that  night  at  the  theater.  After  the  entertain- 
ment they  went  to  the  railway  station  at.  Brigham  City  to  get 
a  train  to  return  home.  There  they  met  plaintiff's  son,  John 
Morgan,  nearly  19  years  of  age,  and  another  young  man  by  the 
name  of  Olsen,  Morgan's  companion.  These  two  boys  had 
been  drinking  during  the  evening,  and  Olsen  was  intoxicated, 
but  as  to  whether  or  not  Morgan  was  much  under  the  in- 
fluence of  liquor  the  evidence  is  conflicting ;  that  of  the  plain- 
tiff being  to  the  effect  that  he  was  not,  that  of  the  defense 
that  he  was.  These  parties,  after  arriving  at  the  station,  all 
remained  there  awaiting  the  arrival  of  the  passenger  train, 
due  at  I  :os  that  night,  and  in  the  meantime  three  of  the 
Hunsacker  boys,  to  insure  the  stopping  of  that  train  at  Honey- 

*See  foot-note  appended  to  Harris  v.  Southern  Ry.  Co.  (Ky.),  8  R. 
R.  R.  753,  31  Am.  &  Eug.  R.  Cas.,  N.  8.,  753,  where  all  the  preceding 
authorities  in  this  aeries  are  collected. 
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ville,  where  it  was  not  scheduled  to  stop  except  when  pas- 
sengers were  on  board  to  alight,  purchased  tickets*  but,  upon 
concluding  that  the  same  purpose  could  be  accomplished  with 
one  ticket,  two  of  the  boys  returned  their  tickets  to  the  agent, 
and  received  a  return  of  the  money  paid  for  them.  When 
the  train  arrived,  the  boy  who  had  the  ticket  went  into  a  car, 
the  rest  got  on  the  train  wherever  they  could.  The  Mor- 
gan, Olsen,  and  three  Hunsacker  boys  climbed  on  top  of  the 
coaches.  The  two  that  were  not  on  top  of  cars  were  discov- 
ered soon  after  the  train  had  started,  one  of  them  having 
attempted  to  ride  on  the  pilot  of  the  engine,  and,  upon  the 
speed  of  the  train  being  slackened,  they  got  ofi.  Before  reach- 
ing Honeyville  the  train  was  stopped  several  times  to  put 
these  parties  ofi,  and  was  delayed  thereby  25  minutes.  The 
plaintifi's  testimony  tends  to  show  there  were  but  three  stops, 
while  according  to  that  of  the  defendant  there  were  four 
made«  The  five  trespassers  on  top  of  the  train  rode  there 
until  the  second  or  third  stop  was  made,  when  some  one,  they 
having  been  discovered,  required  them  to  get  down.  As  they 
got  down,  they  immediately  ran  around  the  rear  end  to  the 
west  side  of'the  train,  and  got  on  there,  and,  as  the  Hun- 
sacker boys  passed  along  on  the  west  side,  they,  according  to 
their  testimony,  saw  Morgan  helping  Olsen  up  on  the  steps 
under  the  vestibule  doors  at  the  front  end  of  the  rear  car.  and 
they  saw  Morgan  climb  up  on  to  the  steps  at  the  rear  end  of 
the  second  car.  After  the  train  had  started  and  was  run- 
ning, according  to  the  testimony  of  the  Hunsacker  boys, 
about  as  fast  as  a  man  could  run  to  keep  up  with  it,  a  trainman 
with  a  lantern  ran  along  the  side  of  the  train  from  the  rear 
end  to  Olsen,  and,  taking  him  by  the  leg,  pulled  him  ofi  the 
train.  He  then  went  to  Morgan  and  pulled  him  ofi  likewise. 
Both  fell  to  the  ground  on  the  west  side  of  the  track  as  they 
were  pulled  ofi,  and  Olsen  rolled  out  across  some  ice.  The 
trainman  then  got  on  board  the  train  at  the  rear  end  of  the 
last  car  as  it  passed  by,  land,  it  appears,  no  one  saw  what  be- 
came of  Olsen  and  Morgan,  or  what  they  did  after  they  were 
pulled  ofi  the  train.  After  proceeding  some  distance,  the 
train  was  again  stopped,  and  the  remaining  four  of  the  tres- 
passers were  put  ofi.  Respecting  this  affair  the  plaintiff's 
witness  Israel  Hunsacker,  one  of  the  trespassers,  in  the  course 
of  his  testimony,  made  statements  as  follows:  '^I  should 
judge  it  was  li  or  2  miles  out  from  Brigham  when  the  first 
stop  was  made.  I  should  think,  when  the  second  stop  was 
made,  that  would  be  six  or  seven  miles  from  Brigham. 
When  the  train  stopped  at  this  time  one  of  the  trainmen 
came  up  on  top  of  the  train.  He  walked  up  to  where  the 
boys  were,  and  they  got  up  and  went  to  the  hind  end  of  the 
train,  and  got  off.  Then  he  came  up  to  where  we  were,  and 
we  got  off.  When  we  got  off  the  bind  end  of  the  train  we 
ran  around  on  the  west  side,  and  as  Parley  and  I  went 
around  John  Morgan  was  helping  the  Olsen  boy  up  under  the 
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vestibule  on  the  front  end  of  the  rear  car.  By  the  vestibule  I 
mean  the  doors  which  are  built  over  the  steps.  We  ran  on 
up  to  the  next  car,  and  got  on  there,  and,  looking  backwards. 
Morgan  was  just  crawling  under  the  door  on  the  rear  end  of 
the  second  car,  which  would  be  one  car  length  from  us.  It  was 
a  moonlight  night.  After  that,  while  the  train  was  going,  I 
saw  a  man  carrying  a  lantern  come  from  the  rear  end  of  the 
train  up  alongside  of  it,  and  run  up  to  where  the  Olsen  boy 
was,  and  caught  him  by  the  legs  and  yanked  him  out.  Then 
be  ran  up  and  caught  the  Morgan  boy  by  the  legs,  and  pulled 
him  out.  The  train  was  in  motion  by  that  time,  but  I  don't 
know  how  fast.  It  was  going  about  as  fast  as  a  man  could 
run.  The  man  with  the  lantern  caught  on  to  the  rear  end  of 
the  train  when  it  came  by.  I  saw  Morgan  fall  to  the  ground, 
and  did  not  see  any  more  of  him.  This  was  about  half-past 
one  or  two  o'clock  in  the  morning.  When  the  Olsen  boy  was 
pulled  out  from  the  train  he  rolled  out  across  the  ice  nearly 
to  the  fence  on  the  west  side  of  the  track.  The  Morgan  boy 
fell  down  by  the  side  of  the  track.  I  didn't  see  him  get  up. 
I  didn't  see  either  the  Olsen  or  the  Morgan  boy  any  more.  I 
didn't  see  John  Morgan  get  on  the  train  at  either  place  after 
he  was  taken  off.  I  saw  the  trainman  board  the  train.  He 
took  the  rear  end  of  the  train."  On  cross-examination  the 
same  witness,  among  others,  made  the  following  statements : 
'^Some  time  after  we  had  been  at  the  depot,  we  went  inside. 
The  crowd  of  us  were  outside  most  of  the  time,  walking  about 
and  chatting,  laughing  and  joking.  I  bought  a  ticket,  and 
two  of  the  other  Hunsacker  boys  did  also.  They  were 
Okham  and  Newman.  Then,  when  the  train  came  in,  two  of 
the  boys  went  back  and  got  the  agent  to  refund  the  money 
and  take  the  tickets.  I  was  one  of  them  and  Newman  was 
the  other.  That  left  Okham  with  a  ticket.  We  had  pur- 
chased the  tickets  in  order  to  make  sure  that  the  train  would 
stop  at  Honeyville,  for  that  was  not  a  regular  stop  for  that 
train,  and  it  would  not  stop  there  unless  there  were  pas- 
sengers to  get  off.  So  we  planned  to  have  one  ticket  on  the 
train,  so  that  it  would  be  sure  and  stop  that  the  others  might 
get  off.  After  we  found  that  we  had  purchased  three  tickets 
among  us,  we  took  two  of  them  back,  because  one  would 
answer  the  purpose  as  well  as  three.  The  gentleman  took 
our  tickets  back  and  returned  our  money.  Okham,  who  had 
the  ticket,  went  into  the  train.  He  was  the  only  one  of  us 
that  did  go  into  the  cars.  The  rest  of  us  commenced  to  board 
the  train  wherever  we  could.  Besides  the  six  Hunsacker 
boys,  there  was  John  Morgan  and  this  Olsen  boy.  I  knew  at 
the  time  that  we  went  to  the  station  and  entered  upon  this 
enterprise  that  we  were  stealing  a  ride,  and  knew  that  we  had 
no  business  there  upon  the  train.  When  we  were  taken  down 
froQi  the  top,  we  went  around  on  the  west  side  and  got  on 
again.  I  saw  the  Olsen  and  the  Morgan  boy  as  we  ran  up  by 
the  side  of  the  train  to  get  on  a  car  length  ahead  of  them. 
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When  we  firot  a  car  length  past  them,  we  stood  on  the  bottom 
step  and  hang  onto  the  platform.     We  were  not  in  the  vesti- 
bnle  at  all,  bnt  between  the  two  vestibules.    Just  as  we  got 
in  oar  position,  a  man  came  from  the  rear  end  of  the  train, 
and  he  was  the  man  that  took  hold  of  these  bojrs  and  pulled 
them  off.    The  train  was  not  going  so  fast  at  the  time  these 
boys  were  taken  off  but  what  this  man,  whoever  he  was,  could 
keep  up  easily  with  it  and  take  hold  of  these  boys.     When 
these  bojTS  were  put  off,  we  did  not  pay  any  more  attention  to 
them  or  to  their  actions.    We  watched  the  man  with  the 
lantern,  and  saw  him  get  on  the  rear  end  of  the  train.    After 
the  train  had  gone  a  mile  or  two  further  from  that  place,  it 
stopped  again,  and  we  were  put  off,  and  kept  off.    There  was 
then   Parley,  Alma,  Clarence,  and  myself.    The  transaction 
spoken  of  at  the  stop  before,  when  the  Olsen  and  Morgpn  boys 
were  put  off,  was  all  on  the  west  side  of  the  train.    I  did  not 
know  anything  that  was  going  on  on  the  east  side  of  the 
train."     Similar  testimony  was  given  by  the  other  parties, 
who  witnessed  the  occurrences  that  night,  and  testified  for 
the  plaintiff.    The  next  morning,  on  the  6th  of  January,  the 
dead  body  of  the  Morgan  boy  was  found  lying  on  the  east  side 
of  the  railroad  track,  about  8  miles  north  from  Brigham  City 
station,  and  about  2  or  2i  miles  south  of  Honeyville.     His 
head  and  shoulders  were  close  to  the  ends  of  the  ties  and  his 
feet  further  away.     Upon  examination  it  was  found  that  all 
the  bones  in  the  left  side  of  his  head  were  crushed  and  broken 
into  small  pieces.    About  one-half  of  the  head  was  crushed, 
and  according  to  the  evidence  death  must  have  been  pro- 
duced instantly.    What  became  of  Olsen  does  not  appear 
from  the  record.    At  the  trial,  when  the  plaintiff  rested,  a 
motion  for  nonsuit  was  made  and  overruled,  then,  after  the 
testimony  of  the  defense  was  introduced  and  the  case  sub« 
mitted  to  the  jury,  a  verdict  was  returned  in    favor  of  the 
plaintiff,  for  the  sum  of  $2,500,  and  judgment  entered  accord- 
ingly.    The  defendant  appealed. 

P.  L.  Williams  and  Geo.  H.  Smith,  for  appellant. 
J.  D.  Call  and  C.  C.  Richards,  for  respondent. 

BARTCH,  J.,  after  a  statement  of  the  case,  as  above,  de- 
livered the  opinion  of  the  court. 

The  questions  to  be  considered  upon  this  appeal  are  pre- 
sented through  a  bill  of  exceptions,  and  the  respondent  has 
interposed  a  motion  to  strike  out  the  bill  upon  the  ground 
that  the  same  was  not  served  upon  counsel  for  the  plaintiff 
within  30  days  from  the  time  of  the  overruling  of  the  motion 
for  a  new  trial,  as  provided  by  statute.  Section  3286,  Rev. 
St  1898.  It  is  insisted  that  the  court  had  no  authority  to 
settle  and  allow  the  bill,  and  relieve  the  appellant  from  the 
consequences  of  its  failure  to  serve  the  bill  in  time,  the  same 
not  having  been  served  until  32  days  after  overruling  the 
motion  for  a  new  trial.    The  appellant  contends   that  the 
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conrt  bad  the  power,  under  section  3005,  Rev.  St.  i898»  to 
grant  the  relief.  That  section,  among  other  things,  pro- 
vides: "The  court  may,  in  furtherance  of  justice,  ♦  ♦  * 
upon  such  terms  as  may  be  just,  relieve  a  party  or  his  lecral 
representative  from  a  judgment,  order,  or  other  proceeding 
taken  against  him  through  his  mistake,  inadvertence,  surprise^ 
or  excusable  neglect."  This  provision  in  express  terms  con- 
fers power  upon  a  court  to  relieve  a  party  from  any  '^pro* 
ceeding  taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect.''  Within  the  meanifig  and  in- 
tent of  the  provision,  a  settlement  of  a  bill  of  exceptions  is  a 
proceeding  in  an  action,  and  so  is  also  an  objection  to  such 
bill,  and  a  motion  to  disregard  it  on  the  ground  that  it  was 
not  served  upon  opposite  counsel  within  the  time  specified  in 
the  statute.  The  court  therefore  had  the  discretionary  power 
to  grant  the  relief  sought  upon  a  proper  showing  having  been 
made  therefor;  and  we  think  the  showing  made  herein  was 
sufficient  to  entitle  the  appellant  to  the  relief  granted.  There 
is  nothing  to  show  an  abuse  of  discretion  on  the  part  of  the 
court.  The  discretion  in  this  case  was  manifestly  exercised  in 
accordance  with  the  terms  and  spirit  of  the  statute,  and  this 
court  will  not  interfere  therewith.  The  Supreme  Court  of 
California,  as  to  a  similar  provision  of  statute,  has  ruled  like- 
wise. Stonesifer  v.  Kilburn,  94  Cal.  33, 29  Pac.  332;  Scott  v. 
Glenn,  97  Cal.  513,  32  Pac.  573- 

When  the  plaintiff  rested,  the  defendant  interposed  a 
motion  for  a  nonsuit  upon  the  grounds,  inter  alia,  that  the 
evidence  disclosed  no  acts  on  the  part  of  the  railway  com- 
pany, or  set  of  circumstances,  showing  or  tending  to  show 
that  the  deceased  was  either  wantonly,  or  willfully,  or  mali- 
ciously, or  intentionally  injured  by  any  of  its  authorized  serv- 
ants acting  within  the  scope  of  the  employment ;  and  that 
the  evidence  failed  to  connect  the  time,  place,  or  circum- 
stances of  the  injury  and  death  of  the  deceased  with  any  such 
acts  of  the  defendant.  This  motion  was  overruled,  and  the 
action  of  the  court  in  the  premises  has  been  assigned  as  error. 
The  appellant  insists  not  only  that  there  was  no  proof  to 
warrant  the  overruling  of  the  motion  for  a  nonsuit,  but  also 
that  after  the  introduction  of  all  the  evidence  in  the  case, 
there  was  no  proof  to  justify  the  verdict  of  the  jury,  and  that, 
therefore,  the  defendant's  motion  for  a  new  trial,  which  was 
also  denied,  should  have  been  granted.  After  a  very  careful 
examination  of  all  the  evidence  contained  in  the  abstract  of 
record,  we  are  of  the  opinion  that  the  contention  of  the 
appellant,  both  as  to  the  motion  for  nonsuit  and  for  a  new 
trial,  is  well  founded.  The  deceased  was  not  a  passenger, 
and  there  was  no  obligation  imposed  by  law  upon  the  railway 
company  to  carry  him  safely.  There  were  no  contract  rela- 
tions existing  between  him  and  the  railway  company.  Nor 
were  the  parties  brought  into  such  a  situation  that  they  had 
relative  rights,  so  that  out  of  their  relations  a  duty  on  the 
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part  of  the  company  arose  other  than  what  it  owes  to  a  tres- 
passer. The  deceased*  with  his  companions  in  wrong,  was  a 
nciere  naked  trespasser,  with  intent  to  perpetrate  a  wrong 
apon  the  company  by  attempting  to  secure  a  ride  upon  its 
train  without  payment  of  fare.  \^hen  he  boarded  the  train, 
as  he  did,  without  right,  he  assumed  all  the  risks  incident  to 
his  perilous  undertaking,  and  the  company  owed  him  no  duty 
and  was  under  no  responsibility  to  him,  except  to  prevent  its 
servants,  while  acting  within  the  scope  of  their  employment, 
farom  inflicting  any  willful,  wanton,  or  intentional  injury 
upon  him.  ''Under  settled  rules  of  public  policy,  railway 
companies  are  not  to  be  made  liable  for  injuries  received  by 
trespassers  upon  their  trains,  unless  the  injury  is  inflicted 
under  circumstances  indicating  wantonness  or  willfulness  in 
the  servants  of  the  companies."  Railway  Co.  v.  Burnsed,  70 
Miss.  437,  12  South.  9S8,  3$  Am.  St.  Rep.  656;  I.  C.  R.  R. 
Co.  V.  King.  179  111.  91.  S3  N.  £.  $52,  70  Am.  St.  Rep.  93; 
Planz  V.  Boston  &  A.  R.  R.  Co.,  157  Mass.  377,  32  N.  E.  356, 
17  L.  R.  A,  835;  P.  C.  C.  &  St.  L.  Ry.  Co.  v.  Redding,  140 
Ind.  loi,  39  N.  £.  921,  34  L.  R.  A.  767;  Bess  v.  C.  &  O. 
R.  Co.,  3S  W.  Va.  49^»  14  S.  E.  234,  29  Am.  St.  Rep.  820; 
Railroad  Co.  v.  Meacham,  91  Tenn.  428,  19  S.  W.  232. 

Viewed  in  the  light  of  the  foregoing  principles,  is  the  evi- 
dence now  before  us  such  as  to  entitle  the  plaintiff  to  recover 
damages  against  the  railway  company?  In  determining  this 
question  we  will  assume,  although  it  is  not  clearly  proven, 
tliat  an  employee  of  the  company  pulled  the  deceased  from 
the  train  or  steps  of  the  car.  The  burden  of  proof  was  upon 
the  plaintiff  to  show  that  the  employee  willfully,  inten- 
tionally, or  wantonly  caused  the  injury  which  resulted  in 
death,  and,  unless  the  act  of  pulling  the  deceased  from  the 
steps  of  the  car  occasioned  such  injury,  there  is  absolutely  no 
evidence  to  render  the  company  liable,  for  there  is  no  proof 
whatever  that,  subsequent  to  that  occurrence,  any  one  of  its 
employees  either  saw  or  laid  hands  on  the  deceased.  Now, 
the  transaction  •  of  pulling  the  deceased  from  the  steps, 
according  to  the  undisputed  testimony — in  fact,  according  to 
the  plaintiff's  own  testimony — occurred  at  the  next  to  the  last 
stop  the  train  made  for  the  purpose  of  ejecting  these  tres- 
passers, at  a  place  about  six  or  seven  miles  north  of  Brigham 
City,  on  the  west  side  of  the  train,  and  the  following  morning 
the  dead  body  was  found  about  eight  miles  north  of  Brigham 
City,  lying  on  the  east  side  of  the  railroad  track.  So  that 
the  only  act  in  evidence  upon  which  the  plaintiff  could  at  all 
rely  for  a  recovery  was  done  or  committed  on  the  west  side 
of  the  railway  track,  at  a  point  from  one  to  two  miles  south 
of  the  place  where  the  body  was  found  on  the  east  side  of  the 
track.  Turning  now  to  the  pleadings,  it  will  be  observed 
that  the  plaintiff  alleges  that  the  deceased  died  ''imme- 
diately" upon  ''his  skull  being  crushed  and  broken,"  and  the 
proof  shows  the  injury  to  have  been  of  such  a  character  as 
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would  produce  death  instantaneously.  The  injury 
thus  admittedly  caused  instant  death,  it  is  manifest  that  the 
act  of  the  employee  was  not  the  cause  thereof.  This  is  a 
fact,  as  will  be  noticed,  which  is  susceptible  of  demonstra- 
tion from  the  proof  submitted  by  the  plaintiff  himself,  as  well 
as  from  the  whole  evidence.  To  pursue  the  evidence  further 
in  detail  would  be  useless,  for  it  is  apparent  that  when  the 
plaintiff  rested  he  had  not  made  out  a  prima  facie  case,  and 
that  at  the  close  of  the  case  there  was  no  proof  to  justify  the 
verdict.  The  railway  company  had  a  right  to  stop  its  train 
and  eject  the  trespassers,  and  in  doing  so  it  had  the  right  to 
use  such  force,  in  a  reasonable  way,  under  the  circumstances, 
as  was  necessary  to  accomplish  that  object.  In  doing  this  it 
was,  as  we  have  seen,  liable  only  for  willful,  wanton,  or  in- 
tentional injury  inflicted  by  its  servants.  The  proof  shows 
no  such  injury.  Nor  does  this  evidence  disclose  any  chain  of 
circumstances  which  justifies  an  inference  of  such  injury,  or 
that  more  force  was  used  than  was  necessary  to  rid  the  train 
of  these  parties.  The  repeated  and  persistent  efforts  of  these 
wrongdoers  to  accomplish  their  unlawful  designs  the  proof 
shows  to  have  been  of  such  a  character  as  to  merit  the  con- 
demnation of  a  court  of  justice.  The  parties  were*  not  only 
committing  a  wrong  against  the  railway  company,  but  also 
against  the  passengers,  who,  because  of  the  unlawful  purposes 
of  the  trespassers,  were  disturbed  and  delayed  on  their  jour- 
ney. Upon  careful  examination  of  this  record  it  is  difficult  to 
see  how  reasonable  minds  can  differ  as  to  the  effect  of,  and 
inference  to  be  drawn  from,  the  evidence.  The  inevitable 
conclusion  from  the  proof  seems  to  be  that  the  plaintiff  has 
shown  no  right  of  recovery  because  of  the  unfortunate  death 
of  his  son. 

We  are  ot  the  opinion  that  the  motion  for  nonsuit  ought  to 
have  been  granted ;  that,  as  this  was  not  done,  when  both  par- 
ties rested  and  submitted  the  case,  a  peremptory  instruction 
to  the  jury  to  return  a  verdict  in  favor  of  the  defendant  would 
have  been  proper ;  and  that,  as  no  such  instruction  was  given, 
and  none  requested,  the  court  should  have  granted  the 
motion  for  a  new  trial.  Having  come  to  this  conviction,  it 
is  deemed  unimportant  to  decide  the  other  questions  pre- 
sented. 

The  judgment  must  be  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  the  court  below  to  grant  a  new 
trial.     It  is  so  ordered. 

BASKIN,  C.  J.,  and  McCARTY,  J.,  concur. 
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{Supreme  Court  of  Illinois^  Dec,  i6^  1903.) 
[69N.B.  Rep.  50.] 

Crossings— Street  Cars  and  Other  Vehicles— Right  of  Way.* 

'Where  a  street  car  sroing  at  a  reasonable  speed  will  reach  a  point 
where  its  line  of  travel  is  intersected  by  that  of  an  approaching^  vehicle 
before  the  vehicle  does,  the  street  car  has  the  right  of  way,  which  those 
in  charge  of  the  car  have  the  right  to  assume  the  drivers  of  the  vehicle 
will  regard ;  and  they  are  not  negligent  in  failing  to  stop  the  car  so  as 
to  avoid  a  collision. 

Action  for  PersonsI  Injuries — Intoxication  of  Defendant's  Servants- 
Damages — Instructions. 
In  an  action  for  personal  injuries  occasioned  by  collision  between  a 
street  car  and  an  ice  wagon  driven  by  intoxicated  persons,  the  defend- 
ant ice  company's  requested  instruction  as  to  the  effect  of  the  intoxica- 
tion of  its  servants  was  modified  by  the  court  adding  that  the  jury  had 
a  right,  in  arriving  at  their  verdict,  to  consider  whatever  the  evidence 
might  show  as  to  intoxication.  This  modification  was  criticised  as  per- 
mitting the  jury  to  consider  the  evidence  of  intoxication  in  estimaUng 
the  amount  of  damages:  held  that,  as  no  punitive  damages  were 
sought,  the  objection  was  untenable. 

Appeal  froin  Appellate  Court,  First  District. 

Action  by  Eznil  Benedix  against  the  Knickerbocker  Ice 
Company.  From  a  judgment  of  the  Appellate  Court,  First 
District  (95  111.  App.  23),  affirming  a  judgment  for  plaintiff, 
defendant  appeals.    AfiBrmed. 

This  is  an  action  on  the  case,  brought  by  appellee  in  the 
superior  court  of  Cook  county  to  recover  damages  for  a  per- 
sonal injury  occasioned  through  the  alleged  negligence  of 
appellant.  A  trial  before  a  jury  result^  in  a  verdict  for 
$2,000  in  favor  of  appellee.  Judgment  was  entered  on.  the 
verdict,  and  an  appeal  was  taken  to  the  Appellate  Court  for 
the  First  District,  where  the  judgment  of  the  superior  court 
was  affirmed,  and  the  case  is  now  before  this  court  on  appeal 
from  the  Appellate  Court. 

Appellee  received  the  injuries  complained  of  in  this  suit  on 
May  30,  1900,  in  the  city  of  Chicago,  while  engaged  in  the 
periormance  of  his  duties  as  a  street  car  conductor  for  the 
Chicago  Union  Traction  Company.  The  car  was  running 
west  on  North  avenue,  in  that  city,  and  when  about  100  feet 
from  Leavitt  street,  an  intersecting  street,  the  appellee  rang 
a  bell  on  the  car  as  a  signal  to  the  motorman  to  stop  at 
Leavitt  street  for  the  purpose  of  allowing  passengers  to  get  off 
the  car.  The  car  commenced  to  slacken  speed.  It  had 
almost  crossed  the  intersection  of  the  streets,  when  an  ice 
wagon  belonging  to  the  appellant,  drawn  by  two  horses,  com- 
ing south  on  Leavitt  street,  ran  into  the  car,  and  the  pole  of 
the  wagon  struck  the  plaintiff's  leg  with  sufficient  force  to 

*See  foot-notes  appended  to  Adams  v.  Camden,  etc..  Ry.  Co.  (N.  J.)*  8 
R.  R.  R.  790, 31  Am.  &  Eng.  R.  Cas.,  N.  S.,  790,  where  all  the  preceding 
authorities  in  this  series  are  collected. 
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break  it  and  seriously  injure  bim.  Tbe  car  contained  no  aisle 
running  lengtbwise,  and  it  was  necessary  for  appellee,  in  per- 
forming bis  duties  as  conductor,  to  pass  from  one  end  of  tbe 
car  to  tbe  otber  along  a  footboard  running  outside  tbe  car  its 
entire  lengtb,  and  provided  for  tbat  purpose.  Appelle^i^  im- 
mediately prior  to  tbe  time  of  receiving  tbe  injury,  was  on 
tbe  north  footboard  of  tbe  car,  witb  bis  face  turned  sontb, 
collecting  fares.  He  testified  tbat  be  beard  tbe  rumbling  of 
a  wagon,  and,  looking  backward,  saw  tbe  wagon,  about  20 
feet  away,  coming  rapidly  soutb  on  Leavitt  street  toward  tbe 
car;  tbat  be  tried  to  jump  forward  out  of  tbe  way,  but  was 
struck  just  as  be  jumped.  Tbe  evidence  tends  to  sbow  that 
tbe  horses  were  being  driven  so  fast  tbat  tbe  driver  was  una- 
ble to  stop  them  in  time  to  avert  tbe  injury ;  tbat,  just  be- 
fore reaching  Leavitt  street,  the  motorman  sounded  a  gong 
on  tbe  car  to  give  warning  of  tbe  approaching  car,  and  that 
tbe  car  was  moving  slowly  when  struck  by  the  wagon  pole. 
Tbe  wagon  weighed  3,700  pounds,  and  the  ice  it  contained 
weighed  2,200  pounds.  Three  employees  of  appellant,  one  of 
whom  was  driving  tbe  horses,  were  in  tbe  wagon  at  the  time 
,  it  collided  with  tbe  car,  and  tbe  evidence  tends  to  show  tbat 
these  employees  were  intoxicated. 

Wilfred  H.  Card  and  Quinn  O'Brien,  for  appellant. 
Gemmill  &  Foell,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  Defendant  below,  at 
tbe  conclusion  of  plaintiff's  evidence,  and  again  at  tbe  con- 
clusion of  all  tbe  evidence,  moved  tbe  court  to  instruct  tbe 
jury  to  return  a  verdict  for  tbe  defendant.  Both  motions 
were  overruled,  and  appellant  presents  to  this  court,  as  a 
matter  of  law,  tbe  question  whether  the  evidence  sustaining 
tbe  cause  of  tbe  plaintiff  below,  with  tbe  reasonable  in- 
ferences to  be  drawn  therefrom,  is  sufficient  to  warrant  a  ver- 
dict for  the  plaintiff. 

A  considerable  portion  of  appellant's  brief  and  argument  is 
devoted  to  establishing  tbe  fact  tbat  either  appellee  or  the 
motorman  could  have  seen  tbe  approaching  wagon  and 
stopped  the  car,  and  thereby  avoided  tbe  accident.  It  may 
be  conceded  that  this  is  true;  but  this  fact  does  not  in  any 
way  tend  to  sbow  tbat  appellant  was  not  guilty  of  negligence,  or 
that  appellee  was  guilty  cf  negligence.  As  the  car  approached 
tbe  point  where  tbe  line  of  travel  it  was  following  would  inter- 
sect tbe  line  0I  travel  tbe  appellant's  team  was  following 
it  was  traveling  at  a  reasonable  rate  of  speed,  as  shown  by  the 
evidence.  Traveling  at  tbat  rate  of  speed,  it  reached  tbe  in- 
tersection first.  There  was  nothing  to  prevent  appellant's 
driver  seeing  tbe  car  and  perceiving  tbat  it  would  reach  tbe 
point  of  intersection  first.  Under  these  circumstances  it  was 
tbe  duty  of  tbe  driver  of  tbe  team,  and  not  tbe  duty  of  those 
in  charge  of  tbe  car,  to  stop;  and  tbe  failure  of  tbe  driver  to 
stop  bis  team  under  tbe  circumstances  is  tbe  negligence  of 
appellant. 
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A  large  number  of  cases  are  cited  in  reference  to  the  duty 
of  those  in  charge  of  a  street  car  to  look  ahead  as  they 
approach  the  street  crossing,  for  the  purpose  of  avoiding 
accidents  to  persons  or  vehicles  using  the  crossing.  These 
are  all  cases  where  the  street  car  company  has  been  made 
defendant*  and  have  no  application  here.  None  of  them  go 
to  the  extent  of  holding  that  it  is  the  duty  of  the  conductor  or 
motorman  to  stop  a  car  for  the  purpose  of  permitting  a 
vehicle  traveling  at  right  angles  with  the  car  to  pass  over  the 
intersection  first,  when  the  car,  by  reason  of  its  nearness  to 
the  point  of  intersection,  has  the  right  of  way.  The  evidence 
tended  to  show  that  immediately  preceding  the  collision  the 
team  of  the  appellant  was  traveling  at  a  higher  rate  of  speed 
than  was  the  car.  Those  in  charge  of  the  car  had  the  right, 
however,  to  assume  that  those  in  charge  of  the  team  would 
recognize  the  superior  right  of  the  car  and  stop  the  team  be- 
fore it  ran  into  the  car.  The  court  properly  refused  the 
peremptory  instruction  to  find  for  the  defendant. 

The  only  other  error  presented  was  the  modification  of 
appellant's  ninth  instruction.  This  instruction,  as  requested, 
read  as  follows:  '^The  jury  are  instructed  that  the  mere  fact, 
if  it  is  a  fact,  that  the  servants  of  the  ice  company  were  in- 
toxicated, would  not  make  the  defendant  liable,  provided  you 
believe  from  the  evidence  that  at  and  just  before  the  time  of 
the  accident  said  servants  were  using  ordinary  care  in  driv- 
ing the  team  in  question.  And  even  though  you  should  be- 
lieve that  said  servants  were  intoxicated,  you  should  find  the 
defendant  not  guilty  if  you  also  believe  from  the  evidence  that 
the  plaintiff  himself  failed  to  exercise  reasonable  care  to  pre- 
vent the  accident,  and  that,  if  he  had  exercised  such  care,  the 
accident  would  not  have  occurred. "  The  court  modified  it 
by  adding  thereto  the  following:  '^But  in  arriving  at  your 
verdict  you  have  a  right  to  consider  whatever  the  evidence 
may  show  as  to  whether  or  not  the  servants  of  the  defendant 
were  intoxicated,  together  with  all  the  other  evidence  in  the 
case."  The  objection  made  to  this  modification  is  that  it 
tells  the  jury  that  in  arriving  at  their  verdict  they  may  con- 
sider the  evidence  of  intoxication.  This  is  said  to  be  too 
broad;  that  the  instruction  at  least  should  do  no  more  than 
advise  the  jury  that  in  determining  defendant's  liability  they 
had  a  right  to  consider  the  evidence  on  that  subject,  the  rea- 
sons assigned  being  that  determining  the  amount  of  damages  to 
be  allowed  was  a  part  of  the  process  of  arriving  at  a  verdict, 
and  that  the  jury  were  therefore  improperly  told  that  they 
might  consider  the  evidence  of  intoxication  of  appellant's 
driver  in  fixing  the  amount  of  damages.  If  this  were  a  case 
in  which  punitive  damages  had  been  claimed,  we  can  see  that 
this  instruction  might  have  this  effect;  but  a  careful  examina- 
tion of  the  record  shows  that  it  was  tried  by  both  sides  on  the 
theory  that  the  jury  could  award  to  the  plaintiff  only  the  actual 
damages  sustained  by  him.     So  far  as  appears  from  the  rec- 
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ord,  the  question  of  punitive  or  vindictive  damages  was  not 
suggested  in  the  course  of  the  trial.  We  do  not  think,  under 
these  circumstances,  that  the  jury  would  understand  from  this 
instruction,  as  modified,  that  they  were  authorized  to  increase 
the  amount  of  their  verdict  if  they  found  from  the  evidence 
that  appellant's  driver  was  intoxicated.  While  the  considera- 
tion of  the  evidence  on  the  subject  of  intoxication  might  well, 
by  the  language  of  the  instruction,  have  been  limited  to  the 
deliberations  of  the  jury  in  determining  defendant's  liability, 
we  do  not  think  the  jury,  under  the  circumstances  of  this 
case,  could  have  given  it  any  weight  in  fixing  the  amount  of 
their  verdict. 

The  judgment    of   the  Appellate  Court  will  be  affirmed. 
Judgment  affirmed. 


Atchison,  T.  &  S.  F.  Ry.  Co.  v,  Geiser. 

{Supreme  Court  of  Kansas  ^  Jan,  9, 1904,) 
[75  Pac.  Rep.  68.] 

Fires  Set  by  Locomotives— Presumption  of  Negligence— Rebuttal — 
Question  for  Jury. 
The  statute  of  this  state  makes  causing  of  fire  by  the  operation  of  a 
railroad  prima  facie  evidence  of  negligence  on  the  part  of  the  company. 
This  being  shown,  it  becomes  a  question  of  fact  for  the  jury,  not  of 
law  for  the  court,  to  determine  whether  such  prima  facie  case  is  over^ 
come  by  the  evidence  of  the  company  that  the  engine  which  set  out  the 
fire  was  equipped  with  the  latest  devices  in  good  repair,  and  being  care- 
fully managed  by  competent  employees. 

Same— Same. 

The  fact  of  the  setting  out  of  fire  by  the  operation  of  a  railroad  is 
evidence,  not  merely  presumption,  of  negligence,  and  as  such  must  be 
met  and  overcome  by  evidence  to  the  satisfaction  of  the  jury. 

Same— Damages— Destruction  of  Fruit  Trees. 

Either  of  two  methods  may  be  adopted  in  ascertaining  the  damage 
caused  by  destruction  of  fruit  trees — their  value  as  a  distinct  part  of  the 
land,  if  susceptible  of  such  measurement,  and  the  difference  in  the 
value  of  the  land  before  and  after  their  destruction  ;  and  where  both 
methods  are  resorted  to  in  the  same  case  the  damage  must  be  ascer- 
tained by  the  jury  from  all  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Leavenworth  County;  J.  H. 
Gilpatrick,  Judge. 

Action  by  Jacob  Geiser  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  Judgment  for  plaintiff.  De- 
fendant brings  error.     Affirmed. 

A.  A.  Hurd  and  Alfred  A.  Scott,  for  plaintiff  in  error. 
Baker  &  Baker,  for  defendant  in  error. 

CUNNINGHAM,  J.  Defendant  in  error,  as  plaintiff  below, 
recovered  judgment  for  his  damages  occasioned  from  the 
burning  of  his  orchard,  the  fire  having  been  set  out  by  one  of 
the  railroad  company's  engines.  The  question  here  raised 
of  greatest  moment,  stripped  to  the  bone,  is  whether  it  is  a 
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question  of  law  for  the  court  or  of  fact  for  the  jury  to 
determine  when  the  prima  facie  case  of  negligence  made  by 
showing  that  the  fire  was  caused  by  the  operation  of  the  rail- 
road is  overcome  by  a  showing  on  the  part  of  the  railroad 
that  its  engine  was  equipped  with  the  latest  and  best  appli-' 
ances  and  managed  in  the  most  careful  manner  by  competent 
employees.    The  railroad  company  puts  its  claim  into  the 
foUowing  assertion :    ''The  statutory  presumption  of  negli- 
gence on  the  part  of  the  railway  company*  raised  by  the  evi- 
dence for  the  plaintiff,  having  been  rebutted  by  the  positive 
evidence  on  behalf  of  the  defendant,  the  plaintiff  was  not 
entitled  to  recover;"  and  upon  the  trial  claimed  that  this  view 
should  have  been  given  to  the  jury  in  the  following  instruc- 
tion:   ''The  jury  are  instructed  that  under  the  evidence  in 
this  case  the  plaintiff  is  not  entitled  to  recover,  and  therefore 
you  will  return  a  verdict  for  the  defendant."    The  question 
presented  is  one  of  first  instance  in  this  court.    Our  statute 
provides  (section  5923,  Gen.  St.  1901):    "That  in  all  actions 
against  any  railway  company  organized  or  doing  business  in 
this  state  for  damages  by  fire  caused  by  the  operating  of  said 
railroad,  it  shall  be  only  necessary  for  the  plaintiff  in  the 
action  to  establish  the  fact  that  said  fire  complained  of  was 
caused  by  the  operating  of  said  railroad  and  the  amount  of 
his  damages,  which  proof  shall  be  prima  facie  evidence  of 
negligence  on  the  part  of  the  railroad."    In  the  case  at  bar 
sufficient  evidence  was  offered  by  the  plaintiff  to  make  out  a 
prima  facie  case.    The  railway  company  then  tendered  proof 
going  to  establish  the  fact  that  the  engine  which  set  out  the 
fire  was  equipped  with  the  latest  and  best  appliances  to  pre- 
vent the  escape  of  fire  therefrom,  was  in  good  repair,  and 
was  being  skillfully  handled  by  competent  employees.     Here 
was  a  case  of  evidence  against  evidence.    It  is  hardly  fair  to 
say    that    it    was    presumption    against  evidence,  or  evi- 
dence    against     presumption.    The     statute     makes     the 
setting    out    of    the    fire    prima  facie  evidence  of  negli- 
gence.   We  think*  it  is  competent  for  the    Legislature  to 
give  this  much  of  evidentiary  weight  to  the  fact  of  the  caus« 
ing  of  the  fire.     Ordinarily,  fires  do  not  occur  in  the  skillful 
management  of  well-constructed  engines.     If  it  is  a  question  of 
evidence  against  evidence  or  of  a  conflict  of  evidence,  upon 
what  theory  would  the  court  be  authorized  to  take  the  decision 
out  of  the  hands  of  a  jury,  and  pronounce,  as  a  matter  of 
law,  that  the  railway  company's  witnesses  were  in  all  re- 
spects to  be  believed,  and  that  their  conclusions  as  to  the  con- 
dition of  the  engine  and  the  skill  of  the  employees  were 
beyond  the  pale  of  contradiction?    We  are  not  unaware  of 
the  fact  that  several  courts  have  pronounced  the  rule  that, 
where  the  evidence  of  the  defendant  is  clear  and  convincing, 
the  presumption  of  negligence  arising  because  of  the  occurs 
rence  of  the  fire  has  been  overcome,  and  the  court  should, 
as  a  matter  of  law,  so  declare.    Among  these  cases  are  the 
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following:    Spaulding  v.  C.  &  N.  W.  Ry.  Co.,  33  Wis.  58s; 
Menominee  River  Co.  v.  M.  &  N.  R.  Co.,  91  Wis.  447,  65  N. 
W.  176;  Ky.  Cent.  R.  Co.  v.  Talbot,  78  Ky.  621;  So.  R.  Co. 
V.  Pace,  114  Ga.  712,  40  S.  E.  723.     The  same  principle  is 
held  in  Dakota  nnder  a  similar  statnte  relating  to  the  killing 
of  stock.     Huber  v.  C.  M.  &  S.  P.  R.  Co.  (Dak.)  43  N.  W. 
819;  Hodgins  v.  Minn.,  etc.,  R.  Co.  (N.  D.)  56  N.  W.   139. 
Bat  few,  if  any,  of  the  cases  adopting  this  view  have  been 
decided  nnder  statutes  like  oar  own.     Realizing  the  severity 
of  a  rule  which  would  cast  upon  a  plaintifE  the  burden   of 
showing  actual  negligence  in  the  construction  or  manage- 
ment of  an  engine,  many  courts,  even  before  the  passage  of 
any  statutes  relative  to  the  matter,   had  declared  a  rule» 
growing  out  of  convenience,  that  the  occurrence  of  the  fire 
raised  the  presumption  of  negligence.    We  greatly  question 
whether  this  court-made  rule  has  the  gravity  or  authority  of 
the  statute;  at  least  the  courts,  having  gone  thus  far,  hes- 
itated in  going  farther,  but  paused,  and  said  that  this  pre- 
sumption (and  they  called  it  but  a  presumption)  would  be 
overcome  by  clear  and  convincing  evidence  on  the  part  of 
the  railroad  company  that  it  had  been  guilty  of  no  negligence; 
and  added  that  whether  it  had  been  so  overcome  was  a  ques- 
tion of  law  for  the  court.     Other  cases  apprehending  the 
anomalous  position  in  which  this  places  the  court  are  found 
laboring  hard  to  place  the  decision  of  this  question  of  fact 
with  the  jury  by  seizing  upon  the  slightest  and  most  intangible 
facts  to  relieve  them  of  the  duty  of  determining  when  such 
proof  is  clear  and  conclusive.     See  Hoffman  v.  C,  M.  &  St. 
P.  Ry.,  43  Minn.  334,  45  N.  W.  608;  Burud  v.  G.  N.  Ry.  Co., 
62  Minn.  243, 64  N.  W.  562;  Solum  v.  G.  N.  Ry.  Co.,  63  Minn. 

233»  6S  N.  W.  443. 

After  a  very  careful  examination  of  the  entire  question,  we 
are  fully  persuaded  that  there  is  no  adequate  legal  reason  why 
these  questions  of  fact  should  receive  any  different  treatment 
from  others;  why  the  weight  of  the  evidence  and  the  credi- 
bility of  the  witnesses  should  not  be  left  to  the  determination 
of  the  jury  in  these  matters  as  well  as  in  ordinary  cases.  The 
theory  of  our  practice  is  that  questions  of  fact  growing  out 
of  conflicting  evidence  shall  be  left  to  the  determination  of 
the  jury.  Here  it  is  a  question  of  fact,  not  one  of  law, 
*  whether  the  evidence  of  the  negligence  of  the  company,  which 
legally  follows  a  showing  of  the  setting  out  of  the  fire,  is 
overcome  by  the  evidence  of  proper  construction  and  com- 
petent management.  The  weight  of  authority  and  the  pres- 
ent tendency  of  the  courts  sustains  this  view.  In  the  case  of 
the  Great  Northern  Railway  v.  Coats,  115  Fed.  452,  53  C. 
C.  A.  382,  the  exact  question  here  presented  is  found,  namely, 
that,  as  the  railroad  company  had  offered  proof,  in  substance, 
that  the  engine  was  properly  managed,  and  that  the  company 
was  guilty  of  no  negligence  in  that  respect,  the  court  should 
have  eliminated  the  question  and  withdrawn  it  from   the 


Vol  10  R  R  R— Vol  33  Am  ft  Eng  R  Cas,  N  S        95 

Atchison,  etc.,  Ry.  Co.  v.  Geiaer 

jury.     The  presomption  of  negligence  having  thereby  been 
overthrown,  the  court  said:    '^This  presumption  could  only 
be  overcome  by  testimony,  and,  unless  we  apply  to  this  class 
of  cases  a  rule  different  from  that  which  is  applied  to  other 
cases,  it  iff  the  province  of  the  jury  to  determine  the  weight 
that  should  be  accorded  to  the  testimony  which  was  introduced 
for  that  purpose,  and  also  to  determine  the  credibility  of  the 
witnesses  who  testified  on  that  subject.     It  was  well  said 
by  the  Supreme  Court  of  Minnesota  in  Karsen  v.  Railroad 
Company,  29  Minn.  12-15,  11  N.  W.  122,  when  construing 
a  statute     of  that  state   which    makes   the    scattering  of 
fire   by  a  locomotive  engine  prima  facie  evidence  of  neg- 
ligence:   'Neitheris  a  jury  necessarily  bound  to  accept  as 
conclusive  the  statements  of  a  witness  that  an  engine  was 
in  good  order,  or  carefully  and  skillfully  operated,  although 
there  is  no  direct  evidence   contradicting   the   statement. 
They  have  a  right  to  consider  all  the  facts  and  circumstances 
in  evidence  bearing  upon  the  condition  or  mode  of  operating 
the  engine  and  upon  the  accuracy  of  witnesses.'    •    •    1 
We  cannot  well  understand  upon  what  theory  the  statement 
of  persons,  who  were  in  charge  of  a  locomotive  when  it 
occasioned  a  disastrous  fire,  that  it  was  properly  and  prudently 
managed,  must  be  accepted  by  a  court  as  conclusive,  and  as 
overwhelming,  as  a  matter  of  law,  the  presumption  of  negli- 
gence raised  by  other  testimony.     It  would  seem,  rather,  that 
the  triors  of  the  fact  ought,  in  such  a  case,  to  consider  bow 
far  the  interest  of  such  witnesses — their  natural  desire  to 
absolve  themselves  from  all  blame — may  have  colored  their 
evidence,  and  how  far  their  statements  are  consistent  with 
other  facts  and  circumstances  which  have  been  proven.     If 
a  court  undertakes  to  weigh  such  evidence,  and  say  that  the 
witnesses  are  credible,  and  also  to  decide  as  to  the  effect  of 
the  proof,  it  plainly  assumes  the  functions  of  the  jury,  or  at 
least  a  function  which  is  discharged  by  the  jury  in  other 
cases."     In  Hemmi  v.  C.  G.  W.  Ry.  Co.,  102  Iowa,  25,  70 
N.  W.  746,  this  language  is  used:    ''If  it  be  conceded  there 
was  no  fault  in  the  engine  or  its  management,  it  cannot  be 
said,  as  a  matter  of  law,  that  the  fire  was  not  the  result  of 
negligence.     But,,  if  this  were  not  the  rule,  the  point  relied 
upon  by  appellant  is  of  no  avail,  for  the  reason  that  we  have 
expressly  held  that  in  such  cases  there  is  a  conflict  in  the  evi- 
dence— the  prima  facie  case  of  negligence  made  by  the  plain- 
tiff standing  on  one  side  of  the  issue,  and  the  direct  evidence 
of  the  defendant  as  to  its  care  and  diligence  upon  the  other 
— and  that  it  is  the  duty  of  the  court  to  submit  such  conflict 
to  the  jury."    To  the  same  effect,  see  the  following    cases: 
McCuUen    v.  C.  &  N.  W.  Ry.  Co.,  loi   Fed.  66,  41   C.   C.  A. 
365,  49  L.  R.  A.  645;    Karsen  v.  M.  &  St.  P.  R.  Co.  (Minn.) 
II   N.   W.  122;  Greenfield  v.  C.  &  N.  R.  Co.,  83  Iowa,  270, 
49  N.  W.  95;  Norris  v.  B.  &  O.  S.  W.  R.  Co.,  109  Fed.  591, 
48  C.  C.  A.  561;  Alabama  G.  S.  R.  Co.  v.  Taylor  (Ala.)  29 
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South.  675;  Farrington  v.  Rutland  R.  Co.,  72  Vt.  24,  47  Atl. 
171;  First  Nat.  Bank  of  Hoopeston  v.  L.  E.  &  W.  R.  R.  Co.» 
174  111.  36,  50  N.  E.  1023;  C.  &  A.  R.  R.  Co.  V.  Esten,  178 
111.  192,  S2  N.  E.  9S4;  Hemmi  v.  C.  G.  W.  Ry.  Co.,  102 
Iowa,  25,  70  N.  W.  746;  Grt.  N.  Ry.  Co.  v.  Coats,  115  Fed. 
452,  53  C.  C.  A.  382;  Greenfield  v.  C.  &  N.  W.  Ry.  Co.,  83 
Iowa,  270,  49  N.  W.  95.  Upon  reason  and  authority  we 
hold  that  the  entire  question  is  one  of  fact  to  be  submitted  to 
and  determined  by  the  jury  upon  proper  instructions. 

The  plaintifi  further  insists  that  the  case  should  be  reversed 
because  some  of  the  special  findings  were  against  the  uncon- 
tradicted evidence;  notably  the  following :    ''(5)  Was  encrine 
No.  123  run  and  operated  in  a  proper  manner  past  the  plain- 
tiff's premises  on  the  day  of  the  fire?    A.  No.     (6)  If  you  an- 
swer question  No.  S  'No,'  then  please  state  how  and  in  what 
manner  the  engine  was  not  properly  operated.    A.  By  firing 
engine  too  heavy.    (7)  Was  John  M.  Allen,  the  fireman  on 
said  engine  on  the  day  of  the  fire,  a  competent  and  skillful 
fireman?    A.  No.    (8)  If  you  answer  question  No.  7  ^No,' 
please  state  how  and  in  what  manner  he  was  incompetent. 
A.  By  firing  too  heavily  on  a  light  grade  with  a  small  train 
of  cars."    ^^ip)  Were  the  appliances  used  on  said  engine 
for  the  prevention  of  escape  of  fire  therefrom  in  good  condi- 
tion on  the  night  of  June  27,  1901,  and  on  the  following 
morning  when  said  engine  left  the  shops  to  be  used  on  the 
following  day  of  June  28,  1901?    A.  No.  (11)  If  you  answer 
question  No.  10  'No,'  then  please  state  what  defects  existed 
in  said  appliances  and  in  what  manner  they  were  defective. 
A.  Defective  screens.    (12)  Were  the  appliances  used  for  the 
purpose  of  preventing  the  escape  of  fire  from  said  engine 
No.  123  found  to  be  in  good  condition  when  it  was  examined 
in  the  shops  at  Argentine  on  the  night  of  June  28,  1901  ? 
A.  No.     (13)  If  you  answer  question  No.  12  'No,'  then  please 
state    where    and    in    what  manner  they  were  defective. 
A.  Screens  defective  in  smokestack."    The  evidence  of  the 
witnesses  for  the  company,  if  believed,  required  the  answers  to 
all  of  these  questions  to  be  different;  so  perhaps  the  question 
here  presented  is  but  the  one  already  passed  upon.    However, 
we  may  go  further,  and  call  attention  to  some  of  the  evidence 
of  the  plaintiff  below  tending  to  contradict  in  terms  the  testi- 
mony of  the  witnesses  for  the  company.     Engine  No.  123 
was  an  old  one;  had  long  been  in  the  service  of  the  company. 
The  day  it  set  the  fire  in  question  was  the  first  time  it  had 
ever  been  on  this  run,  and  it  did  not  make  it  but  once  there- 
after, to  wit,  on  the  day  following.     One  witness,  who  was 
close  to  the  point  where  the  engine  set  the  fire  as  it  passed, 
testified  that  it  was  blowing  out  cinders  from  its  smokestack 
as  it  went.    There  was  a  slight  up  grade  at  this  point.    The 
train,  however,  was  very  light — two  freight  cars  and  a  pas- 
senger coach.    The  fireman  testified  that  he  was  firing  heavily. 
The  fire  caught  at  a  distance  something  near  200  feet  from  the 
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track,  and  the  cinders  that  caused  the  fire  were  carried  to  this 
distance  across  a  road  and  over  a  hedge  fence.  Might  not 
the  jury,  from  this  evidence,  reasonably  conclude  that  the 
screens  were  not  in  perfect  condition,  as  testified  to  by  the 
company's  witness?  Might  they  not  also  reasonably  con- 
clude that  the  fireman  was  not  a  competent  and  skillful  man, 
inasmuch  as  no  excuse  was  given  for  heavy  firing  with  a  light 
train  on  a  slight  grade?  Add  to  this  the  further  facts  requir- 
ing a  greater  degree  of  care  and  skill,  that  the  day  was  very 
hot,  the  wind  very  high,  the  vegetation  very  dry,  we  cannot 
say,  in  view  of  all  of  these  things,  that  these  findings  were 
wholly  unsupported  by  the  evidence. 

A  further  claim  is  made  that  at  most  only  nominal  damages 
could  be  awarded  under  the  evidence.  The  plaintiff  showed 
that  some  150  apple  trees  had  been  destroyed,  and  that  they 
were  of  the  value  of  from  $5  to  $10  each.  The  defendant's 
witnesses  testified  that  the  farm  on  which  the  orchard  was 
growing  was  as  valuable  after  the  fire  as  it  was  before.  It  is 
competent  to  prove  damages  such  as  were  here  claimed  by 
showing  the  value  of  the  trees  destroyed  (Ry.  Co.  v.  Lycac, 
57  Kan.  63S,  47  Pac.  526;  K.  C,  Ft.  S.  &  M.  R.  R.  v.  Perry,  65 
Kan.  792,  70  Pac.  876),  or  by  showing  the  depreciation  of  the 
value  of  the  real  estate;  so  that  the  effect  of  the  contradictory 
evidence  was  simply  to  refer  the  matter  as  a  question  of  fact 
to  the  jury. 

Upon  the  whole  case  we  find  no  error,  and  affirm  the  judg- 
ment of  the  court  below.     All  the  Justices  concurring. 


Roach  v.  Atlanta,  K.  &  N.  Ry.  Co. 

(Supreme  Court  0/ Georgia,  Nov.  ^8, 1903,) 

[45  8.  E.  Rep.  963.] 

Railroads — Injury  to  Person  on  Track.* 

Where  a  very  deaf  man  voluntarily  walked  upon  the  track  of  a  rail- 
road company  at  a  time  when  a  regular  passenger  train  was  due,  and 
was  killed  by  the  train,  he  failed  to  exercise  ordinary  diligence  to  avoid 
the  coUiaion  by  which  his  death  was  occasioned.  That  the  part  of  the 
track  where  he  was  killed  was  constantly  used  by  the  public  as  a  path- 
way furnished  no  excuse  for  the  failure  of  the  deceased  to  exercise  that 
degree  of  care  which  the  law  requires  of  all  persons  in  such  a  situation 
and  under  like  circumstances.    Mclver  v,  Georgia  Southern  Ry.  Co.,  33 

♦As  to  the  contributory  negligence  of  deaf  persons,  when  walking  on 
or  crossing  railroads  track,  see  notes,  10  Am.  &  Eng.  R.  Cas.,  N.  S. 
613,  6  Am.  &,  Bug.  R.  Cas.,  N.  S.,  319  ;  Beem  v.  Tama  &  T.  Electric  Ry.' 
&  L.  Co.  (Iowa),  10  Am.  &  Eng.  R.  Cas..  N.  8.,  610 ;  Thompson  v.  Salt 
Lake  Rapid-Transit  Co.  (Utah),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  563  ; 
Mclver  ».  Georgia  S.  8c  F.  Ry.  Co.  (Ga.),  IS  Am.  *  Eng.  R.  Cas.,  n' 
S.,703  ;  Phillips  v,  Detroit,  G.  H.  &  M.  R.  Co.  (Mich.),  6  Am.  &  Eng.  R.' 
Cas.,  N.  S.,  319;  Hovenden  zr.  Pennsylvania  R.  Co.  (Pa.),  6  Am.  & 
Eng.  R.  Cas.,  N.  S.,  778 ;  Mayes  v.  South.  Ry.  Co.  (N.  Car.),  6  Am.  & 
Eng.  R.  Cas.,  N.  S.,  778. 

10  R  R  R— 7 
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S.  E.  901,  108  6a.  306.  It  follows  that  the  trial  judge  properly  aus- 
tained  the  demurrer  to  the  petition,  from  which  it  appeared  that  the 
plaintiff's  deceased  husband  had  been  killed  under  the  circumstances 
above  indicated. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Cherokee  County;  Geo.  F. 
Gober,  Judge. 

Action  by  Ida  Roach  against  the  Atlanta,  Knoxville  & 
Northern  Railway  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

J.  S,  Du  Pre  and  P.  P.  Du  Pre,  for  plaintiff  in  error. 
E.  W.  Coleman,  Clay  &  Blair,  and    Smith,  Hammond  & 
Smith,  for  defendant  in  error. 

TURNER,  J.    Judgment  affirmed.    All  the  Justices  concur. 


BiNNiNGER  V.  City  of  New  York  et  al. 

{.Court  of  Appeals  of  New  York  ^  fan,  12, 1904.) 

[69  N.  E.  Rep.  390.] 

Street  Railways — Franchise — Conditions — Paving  Street— Not  a  Con- 
tract.* 
The  city  of  New  York  adopted  a  resolutioo  authorizing  a  street  rail- 
road company  to  construct  a  surface  road  in  certain  streets  on  the  con- 
dition that  it  should  keep  the  pavement  within  the  tracks  and  three 
feet  on  each  side  in  repair  with  certain  stone,  to  be  designated  by  the 
common  council :  held  not  a  contract  between  the  railroad  and  the  city, 
but  legislation  which  might  at  any  time  be  amended,  in  view  of  the 
changed  conditions  and  interests  of  the  public,  so  that  the  city  could 
thereafter  enforce  a  resolution  to  repave  a  street  through  which  the 
railroad  ran  with  other  material,  and  assess  a  portion  of  the  cost  on  the 
railroad  company. 

Same — Same— Same — Defects — Liability  for  Personal  Injuries. 

A  city,  under  a  provision  of  its  charter  providing  for  the  repairs  and 
repaving  of  streets,  contracted  with  a  paving  company  to  repair  a  street 
through  which  a  surface  railroad  was  operated — the  contractor  to  main- 
tain the  pavement  to  the  satisfaction  of  the  commissioner  of  public 
works  for  five  years  from  the  acceptance  thereof — and  assessed  one- 
fourth  of  the  cost  thereof  upon  the  railroad  company :  held^  that  the 
company  was  thereby  relieved  from  a  provision  in  its  franchise  requir- 
ing it  to  keep  the  street  in  repair,  and  from  any  liability  under  Laws 
1890,  fi.  1112,  c.  565,  §  98,  as  amended  by  Laws  1892,  p.  1404,  c.  676, 
relating  to  the  care  of  streets  occupied  by  street  surface  railroads,  so  as 
not  to  be  liable  for  injuries  by  an  opening  along  the  tracks  in  a 
street  repaved  under  a  resolution  of  the  common  council,  and  a  contract 
made  in  pursuance  thereof,  within  the  five  years. 

CuUea  and  Martin,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second 
Department. 

Action  by  Ernest  Binninger  against  the  city  of  New  York 
and  others.  From  a  judgment  of  the  Appellate  Division  (81 
N.  Y.  Supp.  226)  affirming  a  judgment  for  plaintiff,  defend- 

*See  foot-note  appended  to  City  of  Reading  v.  United  Traction  Co. 
(Pa.),  4  R.  R.  R.  625,  27  Am.  St  Eng.  R.  Cas.,  N.  8.,  625. 
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ants  appeal.    AflBrmed  as  to  defendant  city,  and  reversed  as  to 
defendant  railroad  company. 

George  L.  Rives,  Corp.  Counsel  (James  McKeen,  of  coan- 
sel),  for  appellant  City  of  New  York. 

Charles  A.  Collin,  William  F.  Sheeban,  John  L.  Wells,  and 
Thomas  L.  Hughes,  for  appellant  Brooklyn  Heights  R.  Co. 

Isaac  M.  Kapper  and  Thomas  E.  Pearsall,  for  respondent. 

BARTLETT,  J.  The  main  question  raised  on  this  appeal 
by  the  defendant  railroad  company  is  whether,  on  the  undis- 
puted evidence,  it  rested  under  any  liability  to  keep  the  pave- 
ment in  repair,  within  the  statutory  limits,  on  Court  street, 
between  Fulton  and  Joralemon  streets,  in  the  borough  of 
Brooklyn,  or,  whether  the  city  of  New  York  is  solely  liable. 
The  city  of  New  York  insists  that  the  railroad  company  is 
ultimately  liable  to  pay  the  judgment  which  the  plaintiff 
has  recovered  herein. 

The  plaintiff  was  injured  December  29,  1900,  by  reason 
of  driving  into  an  opening  negligently  left  in  Court  street,  be- 
tween Fulton  and  Joralemon  streets,  alongside  the  track  of 
the  defendant  railroad  company,  whereby  he  was  thrown 
to  the  pavement  and  severely  injured.  The  jury  rendered  a 
verdict  in  favor  of  plaintiff  and  against  both  defendants  for 
$3*750,  upon  which  judgment  was  entered,  and  unanimously 
affirmed  by  the  Appellate  Division. 

The  first  point  raised  by  the  railroad  company  is  that  its 
paving  obligations,  as  successor  by  lease  of  the  Brooklyn  City 
Railroad  Company,  were  fixed  by  the  franchise  contract  of  the 
latter,  the  terms  of  which  cannot  be  changed,  except  with 
the  consent  of  the  contracting  railroad  company,  its  suc- 
cessors or  assigns;  that  legislation  changing  this  agreement 
in  any  respect  would  be  unconstitutional,  as  impairing  the 
obligation  of  the  contract. 

It  appears  that  the  Brooklyn  City  Railroad  Company  con- 
structed the  railroad  in  question  in  the  year  1854.  The 
so-called  franchise  contract  is  a  resolution  of  the  common  coun- 
cil of  the  city  of  Brooklyn,  passed  December  19,  1853,  which 
recites  that  the  various  individuals  named  therein  were  the 
lowest  bidders  under  the  resolutions  adopted  by  the  common 
council  on  the  i6th  day  of  the  last  preceding  September  for 
constructing  the  various  lines  of  railroads  mentioned.  It  also 
recites  that  the  persons  named,  ana  others  associated  with 
them,  were  duly  incorporated  under  the  railroad  law  of  1850 
(Laws  1850,  p.  211,  c  140),  by  the  name  of  the  Brooklyn 
City  Railroad  Company,  for  the  purpose  of  constructing, 
maintaining,  and  operating  said  lines  of  railroad,  with  a 
double  track,  for  public  use  in  the  conveyance  of  persons 
and  property ;  also  that  the  railroad  company  desired  the 
assent  of  the  corporation  of  the  city  of  Brooklyn  to  the  con- 
struction, maintenance,  and  operation  of  the  railroad.  The 
resolution  then  follows,  giving  the  assent  of  the  city,  and  the 
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names  of  the  various  streets  through  which  these  railroad 
lines  were  to  run»  including  the  location  involved  in  this  action. 
This  assent  was  given,  subject  to  various  conditions,  unnec- 
essary to  refer  to  in  detail,  as  to  the  character  of  the  track, 
roadbed,  cars,  rate  of  fare,  and  other  matters.  The  following 
was  among  the  conditions  named:  ''The  pavement  to  be 
kept  in  thorough  repair  by  said  company  within  the  tracks 
and  three  feet  on  each  side  thereof  with  the  best  water  stone, 
under  the  direction  of  such  competent  authority  as  the  com- 
mon council  may  designate." 

The  articles  of  incorporation  of  the  Brooklyn  City  Railroad 
Company,  under  the  act  of  1850,  are  not  in  evidence.  We 
have  only  the  resolution  referred  to,  and  a  brief  exhibit,  which 
statesf  that  the  Brooklyn  City  Railroad  Company  has  leased 
to  the  defendant  company,  for  a  term  of  999  years,  the  street 
railroad  on  Court  street,  in  the  city  of  Brooklyn;  also  all  fran- 
chises, rights,  and  assignments  of  whatsoever  nature  then  or 
thereafter  possessed  or  owned  by  the  lessor.  This  lease  is 
dated  February  14,  1893. 

In  1854  (Laws  1854,  p.  323,  c.  14b)  the  legislature  passed  an 
act  entitled  ''An  act  relative  to  the  construction  of  railroads 
in  cities,"  which  provided,  in  substance,  that  the  common 
council  of  cities  should  not  thereafter  permit  to  be  con- 
structed any  street  railroad  without  the  consent  thereto  of 
a  majority  in  interest  of  the  owners  of  the  property  upon  the 
streets  in  which  such  railroad  is  to  be  constructed  being  first 
had  and  obtained.  It  was  also  enacted  as  follows:  "After 
such  consent  is  obtained,  it  shall  be  lawful  for  the  common 
council  of  the  city  in  which  such  street  or  avenue  is  located 
to  grant  authority  to  construct  and  establish  such  railroad^ 
upon  such  terms,  conditions  and  stipulations,  in  relation 
thereto,  as  such  common  council  may  see  fit  to  prescribe." 
It  was  also  further  enacted  as  follows:  "This  act  shall  not  be 
held  to  prevent  the  construction,  extension  or  use  of  any  rail- 
road, in  any  of  the  cities  of  this  state,  which  have  already 
been  constructed  in  part;  but  the  respective  parties  and  com- 
panies, by  whom  such  roads  have  been  in  part  constructed, 
and  their  assigns,  are  hereby  authorized  to  construct,  com- 
plete, extend  and  use  such  roads,  in  and  through  the  streets 
and  avenues  designated  in  the  respective  grants,  licenses, 
resolutions  or  contracts  under  which  the  same  have  been  so 
in  part  constructed,  and  to  that  end  the  grants,  licenses  and 
resolutions  aforesaid  are  hereby  confirmed." 

This  latter  legislation  seems  to  indicate  that  the  original 
resolution  of  the  common  council  of  the  city  of  Brooklyn, 
passed  the  previous  year,  needed  confirmation  and  legisla- 
tive approval.  Be  that  as  it  may,  we  are  of  the  opinion 
that  the  original  resolution  of  the  city  of  Brooklyn,  in  evi- 
dence, relating  to  keeping  the  pavement  in  repair  between 
the  tracks,  acd  three  feet  on  each  side  thereof,  with  the  best 
water  stone,  cannot  be  regarded  as  a  private  contract  between 
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the  Brooklyn  City  Railroad  Company  and  the  municipality, 
bnt  is  rather  in  the  nature  of  charter  legislation,  which  may 
be  at  any  time  amended  as  the  Legislature  deems  necessary 
in  view  of  changed  conditions  and  the  interests  of  the  general 
public.  When  the  Brooklyn  City  Railroad  Company  agreed 
to  pave  and  keep  in  repair  a  certain  portion  of  the  street 
occupied  by  its  tracks,  it  undertook  to  discharge,  in  part,  a 
duty  imposed  upon  the  municipality  by  the  Legislature.  In 
City.,  of  Brooklyn  v.  Brooklyn  City  Railroad  Co.,  47  N.  Y. 
475t  485,  7  Am.  Rep.  469,  the  court  said:  ''Thus a  municipal 
corporation,  by  the  conferring  and  acceptance  of  a  charter 
with  powers  of  opening  and  controlling  streets  and  ways, 
has  put  upon  it  the  correlative  duty  to  the  public  of  keeping 
those  ways  in  repair,  so  that  they  may  be  safe  for  the  passage 
of  the  public.  When  one  contracts  with  that  corporation  to 
keep  any  portion  of  those  streets  in  repair,  in  consideration 
of  a  license  to  use  them  to  his  benefit  in  an  especial  manner, 
he,  in  effect,  contracts  to  perform  that  duty  to  the  public 
in  the  place  and  stead  of  the  municipality,  and  the  way  is 
^iven  over  to  him  for  thaf  purpose,  and  he  takes  it  into  his 
care  and  charge  therefor;  and  his  failure  to  perform  his  con- 
tract is  a  failure  to  do  that  duty,  and  the  damages  which 
natturally  and  proximately  lesult  from  nonperformance  are  all 
the  damages  which  naturally  and  proximately  fall  upon  the 
corporation  from  the  duty  not  being  performed." 

It  cannot  be  assumed  that  when  the  Brooklyn  City  Rail- 
road Company,  in  the  year  1853,  for  its  own  convenience  in 
operating  horse  cars  on  its  tracks,  agreed  to  lay  a  pavement 
suitable  for  such  purpose,  the  municipality  released  control 
of  the  street  for  all  future  lime  as  to  the  character  of  the 
pavement,  as  it  possessed  no  such  power.  It  appears  that 
after  many  years  the  motive  power  was  changed,  and  the 
convenience  and  safety  of  the  public  required  a  different 
kind  of  pavement. 

In  Milhau  v.  Sharp,  27  N.  Y.  611,  84  Am.  Dec.  3i4f  this 
court  decided  that  the  powers  of  a  municipal  corporation 
in  respect  to  the  control  and  regulation  of  its  streets  are 
held  in  trust  for  the  public  benefit,  and  cannot  be  abrogated 
or  delegated  to  private  parties.  This  court  has  recently 
recognized  the  principle  in  Village  of  Mechanicville  v.  Still- 
water &  Mechanicville  Street  Railway  Co.,  decided  at  the 
St.  Lawrence  Special  Term  in  July,  1901,  and  reported  in 
3S  Misc.  Rep.  513,  71  N.  Y.  Supp.  1102.  This  case  was 
affirmed  in  the  Appellate  Division  (67  App.  Div.  628,  74  N. 
Y.  Supp.  1 149),  and  in  this  court  (174  N.  Y.  507,  66  N.  E. 
1 1 17),  without  opinions.  The  learned  judge  at  Special  Term 
stated:  ''The  defendant  claims  that  a  contract  was  made, 
and  a  franchise  given,  specifying  the  kind  of  paving,  to  con- 
sist of  small  stone  between  the  rails  and  twenty  inches 
outside,  which  could  not  be  altered  by  the  Legislature 
or  by  the  requirements  of  the  situation,  and    that    chap- 
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ter  494,  p.  1229,  §  i,  of  the  La\vs  of  1901,  ratifies  pre- 
existing contracts  with  street  railway  companies  in 
cities  of  the  third  class,  towns,  or  villages."  It  appears 
that  the  two  so-called  franchises  were  given  to  the 
defendant,  and  contracts  made  by  it  with  the  village 
in  pursuance  of  the  resolution  of  the  trustees,  each 
providing  that  the  space  between  the  rails  and  the  space  of  at 
least  20  inches  outside  of  the  said  rails  on  both  sides  of  the 
tracks  should  be  paved  with  small  stone,  and  that  the  same 
should  at  all  times  be  kept  in  good  condition.  Some  years 
thereafter  a  notice  was  served  by  the  village  requiring  a 
6-inch  excavation,  filled  in  with  sand  or  gravel,  and  covered 
with  vitrified  paving  brick.  The  railway  company  declined 
to  conform  to  this  notice. 

This  court  has  thus  held  that  it  was  competent  for  the 
municipality,  acting  under  delegated  legislative  power,  to 
require,  after  a  change  in  condition  and  the  lapse  of  some 
years,  a  different  material  in  paving  the  street  under  the 
agreement  of  the  railway  company.  This  construction  has 
received  legislative  recognition  in  the  revision  of  the  railroad 
law  (Laws  1892,  p.  1404,  c.  676,  §  98).  That  section  provides, 
in  substance,  as  follows:  ''Every  street  surface  railroad  cor- 
poration so  long  as  it  shall  continue  to  use  any  of  its  tracks  in 
any  street,  avenue  or  public  place  in  any  city  or  village  shall 
have  and  keep  in  permanent  repair  that  portion  of  such 
street,  avenue  or  public  place  between  its  tracks,  the  rails 
of  its  tracks,  and  two  feet  in  width  outside  of  its  tracks,  under 
the  supervision  of  the  proper  local  authorities,  and  when- 
ever required  by  them  to  do  so,  and  in  such  manner  as  they 
may  prescribe.'* 

This  brings  us  to  the  consideration  of  the  second  point 
raised  by  the  railroad  company,  which  is,  in  substance,  that 
if  it  be  assumed  that  the  resolution  of  the  common  council 
of  the  city  of  Brooklyn  in  December,  1853,  was  not  a  private 
contract  between  the  city  and  the  railroad  company,  and  that, 
by  reason  of  section  98  of  the  present  railroad  law,  the  de- 
fendant company  would  be  subject  to  its  conditions,  under 
ordinary  circumstances,  nevertheless  certain  provisions  of  the 
charter  of  the  city  of  Brooklyn,  and  action  taken  thereunder, 
relieved  the  defendant  company  from  the  obligation  to 
pave  the  street  between  its  tracks,  and  for  a  distance  of  two 
feet  upon  either  side,  and  to  keep  the  same  in  repair  at  the 
time  and  place  of  the  accident  in  question. 

Section  50  of  the  charter  of  the  city  of  Brooklyn  was 
amended  by  chapter  1008,  p.  2057*  of  the  Laws  of  189S,  and 
again  by  chapter  771,  p.  1024,  of  the  Laws  of  1896.  The 
latter  amendment  does  not  affect  the  section  as  to  the  question 
now  presented.  The  material  portions  of  that  section,  as  so 
amended,  read  as  follows:  '^The  said  board  of  estimate  shall 
each  year  include  in  their  estimate  of  the  amount  required 
to  be  raised  for  city  purposes  the  amount  necessary  to  meet,. 
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during  the  year,  any  existing  contract  for  the  cleaning  of 
streets,  and  also  the  proper  proportionate  amount  of  the 
sums  estimated  as  required  to  be  expended  under  the  provi- 
sions of  section  46  of  this  title,  and  also  such  an  amount  as 
they  may  deem  necessary  and  proper  for  the  purpose  of 
repairing  and  also  improving  the  condition  of  the  streets 
and  avenues  of  the  city  by  repavingthe  same,  and  the  amount 
included  in  the  annual  tax  levy  of  the  city  for  the 
purpose  of  repaving  shall  be  expended  by  the  commis- 
sioner of  city  works,  with  the  consent  and  approval  of 
the  mayor,  in  repaving  any  street  or  avenue  of  the  city  or 
portion  thereof,  with  granite  blocks  or  Belgian  or  other 
improved  pavement.  The  common  council  may  also  upon 
the  petition  of  a  majority  of  the  property  owners,  or  the 
owners  of  a  majority  of  the  property  to  be  affected,  or  by  a 
three-fourths  vote  of  the  board  of  aldermen  and  the  consent 
of  the  mayor  without  such  petition,  repave  with  asphalt, 
granite  or  other  improved  pavement,  any  street  already  paved 
at  the  expense  of  the  property  owners.  On&-half  of  the 
cost  of  such  repavement  shall  be  borne  by  the  city  at  large 
and  the  other  half  by  the  property  benefited.  •  •  ♦  Pro- 
vided, however,  that  in  all  cases  where  a  surface  railroad  is 
laid  and  operated  through  any  such  street,  one-fourth  of  the 
cost  of  such  repavement  shall  be  assessed  upon  such  railroad, 
and  one-fourth  thereof  on  the  other  property  benefited  within 
the  district  of  assessment.'' 

The  charter  of  Greater  New  York  went  into  effect  January 
I,  1898,  and  the  amended  charter  January  i,  1901.  It  was 
provided  in.  the  former  (Laws  1897,  p.  20,  §  49,  subd.  21)  and 
in  the  latter  (Laws  1901,  p.  28,  c.  466,  §  49,  subd.  17)  as  fol- 
lows: ''And  the  board  of  aldermen  shall  also  fix  the  annual 
license  fee,  not  exceeding  the  sum  of  twenty  dollars,  for  each 
street  or  horse  car  daily  operated  or  used  in  that  portion  of  the 
city  heretofore  known  as  the  city  of  Brooklyn.  *  ♦  ♦ 
The  said  license  fees  shall  be  taken  in  full  satisfaction  for 
the  use  of  the  streets  or  avenues,  but  the  same  shall  not 
release  said  company  from  any  obligations  required  by  law 
to  keep  such  streets  and  avenues,  or  any  part  thereof,  in 
repair,  which  said  obligations  and  the  contracts,  laws  or 
ordinances,  creating  and  enforcing  the  same,  are  hereby  con- 
tinued in  full  force  and  operation.  But  nothing  in  this  sub- 
division contained  shall  be  construed  to  release  any  railroad 
company  in  the  city  of  New  York,  as  constituted  by  this 
act,  from  any  duty  or  obligation  existing  at  the  time  this 
act  takes  effect  by  virtue  of  any  law,  ordinance  or  contract." 

On  the  20th  day  of  January,  1896,  while  the  former  charter 
of  the  city  of  Brooklyn  was  in  force,  the  common  council 
passed  a  resolution  which  was  read  in  evidence,  in  part  as 
follows:  ''Resolved,  that  this*  common  council  intends  to 
repave  Court  street  from  Joralemon  street  to  Fulton  street 
(through  which  said  street  a  surface  railroad  is  laid  and 
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operated)  with  asphalt  pavement,  pursuant  to  the  provisions 
of  chapter  ioo8  of  the  Laws  of  1895.  Resolved,  that  the 
district  of  assessment  for  such  improvement  be  and  the  same 
is  fixed  on  the  property  lying  on  and  along  the  lines  of  said 
Court  street,  between  Joralemon  street  and  Fulton  street,  on 
each  side  of  said  Court  street,  between  the  points  above 
specified,  including  the  said  railroad  on  said  Court  street, 
between  Joralemon  street  and  Fulton  street,  upon  which  dis- 
trict one-half  of  the  cost  of  such  improvement  will  be  as- 
sessed pursuant  to  the  provisions  of  said  statute  as  follows: 
One-fourth  of  the  cost  of  said  pavement  shall  be  assessed 
upon  said  railroad  and  one-fourth  thereof  on  the  other  property 
benefited  within  the  district  of  the  assessment  aforesaid/' 

On  the  15th  day  of  June,  1896,  the  report  of  the  committee 
on  grading  and  paving  was  made  td  the  common  council  of 
the  city  of  Brooklyn,  and  was  read  in  evidence.  The  mate- 
rial portion  reads  as  follows:  ''The  committee  on  grading 
and  paving,  to  whom  was  referred  the  matter  of  repaving  Court 
street,  from  Joralemon  street  to  Fulton  street,  with  asphalt 
pavement,  pursuant  to  the  provisions  of  chapter  1008  of  the 
Laws  of  1895,  report  ♦  *  *.  Resolved  that  this  common 
council  does  hereby  determine  and  decide  to  repave  Court 
street,  from  Joralemon  street  to  Fulton  street,  with  asphalt 
pavement,  pursuant  to  the  provisions  of  chapter  1008  of  the 
Laws  of  1895,  ^od  the  said  improvement  is  necessary  and 
proper    *    *    *." 

Thereafter,  and  on  the  4th  day  of  September,  1896,  the 
city  of  Brooklyn  entered  into  a  contract  with  the  Brooklyn 
Alcatranz  Asphalt  Company,  under  said  section  -  50  of  the 
charter,  as  amended,  by  which  the  asphalt  company  agreed 
to  lay  the  pavement  in  question,  and  to  maintain  the  said 
work  in  good  condition  and  to  the  satisfaction  of  the  com- 
missioner of  public  works  for  the  period  of  five  years  from 
the  final  completion  and  acceptance  thereof. 

The  defendant  railroad  company  claims  that  by  reason  of 
these  proceedings  under  the  charter,  and  by  virtue  of  other 
provisions  contained  in  that  instrument,  unnecessary  to  con- 
sider in  detail  at  this  time,  it  is  relieved  from  liability.  There 
is  no  evidence  in  this  record  that  the  railroad  company  was 
assessed  and  paid  its  one-quarter  of  the  tax  to  meet  the  expense 
of  this  repaving,  but  we  are  of  opinion  it  must  be  assumed  for 
the  purposes  of  this  case  that  such  was  the  fact,  as  it  appears 
that  the  city  of  Brooklyn,  by  its  contractor,  the  asphalt  com- 
pany, proceeded  to  repave  Court  street  with  asphalt  in  pur- 
suance of  the  resolution  of  the  common  council,  to  which 
reference  has  been  made.  It  is  argued  that,  while  it  may  be 
admitted  that  the  railroad  company  was  relieved  from  all 
expense,  other  than  the  tax  imposed  upon  it,  for  repaving 
Court  street  with  asphalt,  including  the  space  between  and 
alongside  its  tracks,  nevertheless  it  rested  under  the  obliga- 
tion to  keep  that  pavement  in  repair,  when  completed,  under 
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section  98  of  the  railroad  law.  This  contention  rests  in  part 
upon  the  somewhat  technical  point  that  the  resolution  of  the 
common  council  under  which  the  city  proceeded  referred  only 
to  repaying,  and  that  the  provision  in  the  contract  between 
the  city  and  the  asphalt  company  requiring  the  latter  to 
maintain  its  work  in  good  condition  for  the  period  of  five 
years  from  its  final  completion  and  acceptance  was  not  em- 
braced within  the  municipal  scheme.  We  are  inclined  to  a 
more  liberal  construction,  and  hold  that,  as  section  50  of  the 
charter,  as  amended,  contemplates  raising  money  for  repair- 
ing as  well  as  repaying  streets,  the  railroad  company,  during 
the  five  years  succeeding  the  completion  of  the  work  by  the 
asphalt  company  under  its  contract  with  the  city,  rested  under 
no  obligation  to  keep  in  repair  the  street  within  the  statu- 
tory limits  referred  to  in  section  98  of  the  railroad  law.  It 
must  be  assumed  that  the  city  discharged  its  duty,  and  exacted 
from  the  railroad  company  its  share  of  the  expense  for  repay- 
ing and  keeping  in  repair  the  street  for  five  years,  and  it  would 
be  inequitable  to  impose  upon  the  defendant  company  the 
obligation  to  repair,  which,  under  ordinary  circumstances, 
might  rest  upon  it.  The  railroad  company,  as  a  taxpayer 
under  this  special  assessment,  is  entitled  to  every  benefit 
secured  by  the  city  in  its  contract  with  the  asphalt  company. 
There  is  no  privity  between  the  railroad  company  and  the 
asphalt  company,  but  the  former,  having  presumably  paid 
its  share  of  the  tax  fpr  the  expense  of  the  work  of  repaying 
and  repairing,  may  assume  that  the  city  will  see  to  it  that  all 
repairs  are  made  during  the  term  of  its  contract  with  the 
asphalt  company.  If  the  asphalt  company  failed  or  refused 
to  perform,  the  city  would  nevertheless  be  liable,  so  far 
as  the  railroad  company  is  concerned,  to  keep  the  pavement 
in  repair  until  the  expiration  of  the  contract. 

As  the  accident  to  the  plaintifi  occurred  in  December,  1900, 
it  is  apparent  that  the  contract  with  the  asphalt  company 
was  still  in  force,  as  the  period  of  five  years  had  not  expired. 

In  view  of  the  very  imperfect  condition  of  this  record  con- 
cerning the  transactions  between  the  city  and  the  railroad 
company  in  the  premises,  we  express  no  opinion  as  to  the 
legal  situation  which  came  into  existence  on  the  expiration 
of  the  contract  with  the  asphalt  company.  The  city  of 
Brooklyn  is  primarily  liable  in  this  action,  and  must  pay 
the  judgment  recovered  by  the  plaintifi. 

The  judgments  and  orders  appealed  from  should  be  reversed, 
and  the  complaint  dismissed,  as  to  the  defendant  the  Brooklyn 
Heights  Railroad  Company,  with  costs  against  the  plaintiff, 
and  affirmed  as  to  the  city  of  New  York,  with  costs  to  the 
plaintiff,  to  be  paid  by  the  city. 

PARKER,  C.  J.  I  agree  with  Judge  Bartlett's  position, 
including  his  recommendation  that  plaintifi  should  pay  costs 
to  defendant  railroad  company.  There  never  has  been  any 
doubt  of  the  liability  of  the  city  for  plaintiff's  injuries,  so 
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plaintifi  could  have  proceeded  against  it  with  perfect  safety 
and  with  reasonable  confidence  that,  if  judgment  was  pro- 
cured,  it  could  be  collected  from  defendant  city.     But  instead 
plaintifi  chose  to  take  the  risk  of  making  defendant  railroad 
company  also  a  party  to  the  action,  and  quite  likely  for  the 
reason  that  his  counsel  assumed  that  a  larger  verdict  could 
be  obtained  against  the  railroad  company  and  the  city  to- 
gether than  against  the  city  alone.     But  whether  that  was 
the  reason  or  not,  he  undertook  to  make  an  unnecessary 
party  a  defendant,  with    some  hope  of  benefit  to   plaintifi;: 
and,  it  having  turned  out  that  it  was  improperly   made  a 
party,  plaintifi  should  bear  such  portion  of  the  responsibility 
for  the  error  as  the  taxable  costs  constitute.     It  is  undoubt- 
edly true,  as  this  court  holds  in  Conway's  Case,  157  N.  Y. 
33,  51  N.  E.  395 — speaking  of  municipalities  as  to  which  there 
is  no  legislation  to  be  regarded  as  modification  of  section 
98  of  the  railroad  law — that  under  that  section  ^'the  duty  of 
kee(>ing  such   portion  of  the  streets  in  permanent  repair  [by 
the  railroad  company]  is  not  suggested  or  advised,  but  is  com- 
manded."    But  that  section  must  be  read  in  connection  with 
local  statutes,  where  there  are  any  bearing  upon  the  subject^ 
as  is  the  case  in  the  city  of  New  York.     It  would  be  absurd 
to  read  section  98  as  applying  to  the  railroads  of  the  city,, 
and  to  read  the  charter  as  afiording  an  entirely  independent 
proceeding,   placing  additional  burdens  upon    the  railroad 
company.     Section  98  of  the  railroad  law  provides  that  the 
railroad   company  shall  keep  the  streets  in  repair  between 
the  tracks  and  for  two  feet  outside,  and,  inasmuch  as  it  is 
held  in  Conway's  Case,  supra,  that  the  city  authorities  may 
determine  that  the  entire  street  shall  be  repaved,  and  with 
asphalt,  but  that  they  may  not  impose  upon  the  abutting 
owners  the  expense  of  repaving  between  the  railroad  tracks 
and  for  two  feet  outside,  the  burden  of  repaving  that  part 
of  the  street  must  be    upon  the  railroad  company  under 
section  98.     So  under  that  authority,  if  that  section  was  the 
governing  section  when  the  street  in  question  was  repaved 
with  asphalt,  the  railroad  company  would  have  been  required 
to   bear  the  cost  of  repaving  between  the  tracks  and  for  two 
feet  outside,  leaving  the  abutting  owners  to  bear  the  rest  of 
the  expense.     But  the  local  authorities  did  not  understand 
that  section  98  controlled.     They  found  a  provision  of  the 
charter  which  requires  the  railroad  company  to  pay  25   per 
cent,  of  the  expense  of  repaving  the  streets,  and  the  munici- 
pal authorities  followed  their  charter,  not  section  98  of  the 
railroad  law;  and  they  were  right,  because  the  charter  is 
inconsistent  with  section  98,  and  should  be  construed  sis  a 
modification  of  the  general  law  so  far  as  the  city  of  New  York 
is  concerned.     Otherwise  we  should  have  the  absurd  result  of 
treating  the  two  statutes  as  cumulative  so  far  as  they  concern 
the  burdens  of  the  railroad  company  as  to  street  improve- 
ments, section  98  requiring  the  railroad  to  repave  between 
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the  tracks  and  for  two  feet  outside,  and  the  charter  requiring 
the  railroad  to  pay  25  per  cent,  of  the  cost  of  repaying  the 
entire  street. 

The  general  statute  and  the  charter  may  be  harmonized  and 
read  together  so  as  to  produce  the  result  undoubtedly  intended 
•by  the  Legislature.  And  thus  read,  while  the  general  duty 
to  repair  between  the  tracks  and  for  two  feet  outside  rests 
upon  the  railroad  as  between  it  and  the  city — a  duty  which 
the  city  may  enforce — still,  in  case  the  local  authorities  elect 
to  repave  the  whole  street,  the  charter  provisions  apply,  and 
under  them  the  city  has  full  control  of  the  matter  of  repaying 
and  may  impose  25  per  cent,  of  the  cost  upon  the  railroad 
company,  and  cannot  impose  more  or  less,  notwithstanding 
the  provisions  of  section  98,  which  within  the  city  of  New 
York  do  not  apply  when  a  repavement  is  made  by  the  city. 

Proceedings  were  taken  under  the  charter  to  repave  the  street 
and  to  keep  that  repavement  in  repair  for  five  years.  The 
contract  was  to  that  effect,  and  the  assessment  made  to  meet 
the  expense  of  such  repavement  included  the  amount  neces- 
sary to  keep  the  repavement  in  repair  for  five  years.  Can 
any  one  deny  that  the  city  has  the  right  to  do  this?  Is  it 
questioned  that  the  extra  expense  of  obtaining  a  contract  that 
the  repavement  should  be  kept  good  for  the  period  of  five 
years  is  a  proper  expense,  and  one  that  may  be  collected  out 
of  those  obligated  to  repave  the  street?  I  have  heard  no 
suggestion  of  doubt  as  to  how  these  questions  should  be 
answered;  for  concededly  the  city  has  the  right  under  its 
charter  to  make  such  a  contract,  and  those  charged  with  the 
expense  of  repaving  must  be  bound  to  pay  the  extra  cost  of 
obtaining  a  contract  to  keep  the  repavement  in  repair  for  five 
years.  The  municipal  authorities  therefore  did  precisely 
what  they  had  the  right  to  do,  and,  having  obtained  a  con- 
tract that  the  repavement  should  be  kept  in  repair  for  five 
years,  supported  by  a  sufiScient  bond  for  faithful  perform- 
ance, the  railroad  company  was  relieved  for  that  period  from 
the  duty  of  repairing  in  so  far  at  least  as  ordinary  wear  and 
tear  was  concerned:  for  the  city,  having  full  authority  in  the 
premises,  had  provided  for  keeping  the  street  between  the 
tracks  as  well  as  elsewhere  in  repair,  and  had  presumably 
collected  the  money  needful  therefor.  That  the  railroad  com- 
pany and  the  ofiBcials  connected  with  the  highway  department 
of  the  city  recognized  this  to  be  the  effect  of  what  was  done 
in  connection  with  the  repavement  of  the  street  is  shown  by 
the  letter  written  less  that  five  months  before  the  accident  by 
one  of  the  railroad  company's  engineers  to  the  city  engineer  of 
highways  calling  his  attention  to  holes,  one  of  which  occa- 
sioned this  accident.  He  said:  ^'I  believe  the  contractor 
is  under  guaranty  to  keep  this  pavement  in  repair  for  5  years. 
Will  you  kindly  take  steps  to  have  the  pavement  put  in  better 
shape  before  there  is  any  cause* for  a  suit  for  damages?'" 
To  this  the  principal  assistant  engineer  of  the  highway  de- 
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parttnent  replied  four  days  later,  ^'The  contractor  this  morn- 
ing took  out  a  permit  for  repairing  the  same,  and  I  presume 
the  work  will  be  done  at  once."  But  the  repairs  were^  not 
actually  made,  and  about  five  months  thereafter,  but  within 
the  period  of  five  years  covered  by  the  contract,  this  accident 
happened.  For  it  the  city  is  responsible,  and  I  believe, 
under  the  statutes  which  are  referred  to  in  detail  in  Jud^e 
Bartlett's  opinion  and  in  the  dissenting  opinion,  it  alone  is 
responsible. 

CULLEN,  J.  (dissenting).  As  I  concur  with  Judge  Bart- 
lett  in  the  view  that  the  terms  and  conditions  of  the  consent 
given  by  the  city  of  Brooklyn  in  1853  to  the  Brooklyn  City 
Railroad  for  the  construction  of  its  road  did  not  constitute 
such  a  contract  as  to  exempt  that  company  and  the  appellant 
the  Brooklyn  Heights  Railroad  Company,  its  lessee,  from  the 
provisions  of  section  98  of  the  railroad  law  (chapter  676,  p. 
1404,  Laws  1892),  it  is  necessary  for  me  to  discuss  only  the 
question  whether  the  repavement  of  the  street  by  the  city 
authorities  relieved  the  appellant  from  the  duties  and  obliga- 
tions which  concededly  would  otherwise  rest  upon  it  under 
the  section  of  the  railroad  law  cited.  By  that  section  it  is 
enacted:  ''Every  street  surface  railroad  corporation  so  long 
as  it  shall  continue  to  use  any  of  its  tracks  in  any  street, 
avenue  or  public  place  in  any  city  or  village  shall  have  and 
keep  in  permanent  repair  that  portion  of  such  street,  avenue 
or  public  place  between  its  tracks,  the  rails  of  its  tracks,  and 
two  feet  in  width  outside  of  its  tracks,  under  the  supervision 
of  the  proper  local  authorities,  and  whenever  required  by 
them  to  do  so,  and  in  such  manner  as  they  may  prescribe." 
This  duty  was  imposed  on  street  railroad  companies  for  the 
safety  and  security  of  the  traveling  public  as  well  as  for  the 
pecuniary  benefit  of  the  municipality,  and  rendered  every 
company  liable  to  any  traveler  who  might  be  injured  by  the 
failure  of  the  company  to  discharge  its  obligation.  M cMahon 
V.  Second  Ave.  R.  R.  Co.,  75  N.  Y.  231.  Though  the  city  was 
not  relieved  from  responsibility  for  the  safety  and  security  of 
its  streets,  the  obligation  as  to  the  part  of  the  street  lying  be- 
tween and  adjacent  to  the  tracks  was  primarily  on  the  rail- 
road company.  City  of  Brooklyn  v.  Brooklyn  City  R.  R. 
Co.,  47  N.  Y.  475,  7  Am.  Rep.  469.  As  was  said  by  this 
court  in  Conway  v.  City  of  Rochester,  157  N.  Y.  33,  51  N. 
£•  395>  ''The  duty  of  keeping  such  portion  of  the  streets  in 
permanent  repair  [by  the  railroad  company]  is  not  suggested 
or  advised,  but  is  commanded."  Such  were  the  rights  and 
duties  of  the  parties  when  the  city  repaved  the  street  with  as- 
phalt under  the  provisions  of  section  50,  tit.  15,  of  the  charter 
of  the  city  of  Brooklyn  (chapter  583,  p.  1059,  Laws  1888,  as 
amended  by  chapter  1008,  p.  2057,  Laws  189$).  The  sec- 
tion directed  the  board  of  estimate  to  raise  each  year  such 
amount  ''as  they  may  deem  necessary  and  proper  for  the  pur- 
pose of  repairing  and  also  improving  the  condition  of  the 
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streets  and  avenues  of  the  city  by  repaying  the  same.  *  *  It 
provided  that  the  common  council  might,  upon  the  petition 
of  a  majority  of  the  property  owners,  or  by  a  three-fourths 
vote  without  such  petition,  ''repave  with  asphalt,  granite  or 
other  improved  pavement,  any  street  already  paved  at  the 
expense  of  the  property  owners.  One-half  of  the  cost  of  such 
repavement  shall  be  borne  by  the  city  at  large  and  the  other 
half  by  the  property  benefited.  ♦  ♦  *  Provided,  how- 
ever, that  in  all  cases  where  a  surface  railroad  is  laid  and 
operated  through  any  such  street,  one-fourth  of  tie  cost  of 
such  repavement  shall  be  assessed  upon  such  railroad, 
and  one-fourth  thereof  on  the  other  property  benefited 
within  the  district  of  assessment."  This  section  does 
not  purport  to  relieve  in  any  manner  the  railroad  com- 
pany from  its  duties,  imposed  under  the  railroad  law,  to  keep 
its  portion  of  the  street  in  repair.  If  we  assume,  however, 
that,  as  the  charter  authorized  the  city  to  do  the  repaying, 
the  railroad  company  could  not  be  held  responsible  for  the 
laying  of  such  pavement,  this  principle  would  have  no  appli- 
cation as  to  its  duty  to  maintain  the  street  in  repair  after  the 
pavenient  had  been  laid.  The  resolution  of  the  common 
council,  which  was  a  prerequisite  to  any  action  by  the  admin- 
istrative officers  of  the  city,  authorizes  only  repaying  the 
street.  My  associate  is  of  opinion  that  the  difference  be- 
tween repaviug  and  repairing  the  street  is  technical  and 
narrow.  I,  on  the  contrary,  think  that  a  radical  distinction 
between  the  two  is  made  both  by  the  charter  itself  and  by  the 
decisions  of  this  court.  Not  only  does  section  50  dis- 
tinguish between  ^  repairing  and  repaying  by  providing  that 
money  may  be  raised  for  both  purposes,  while  authorizing  an 
assessment  to  be  laid  only  for  one  (repaying),  but  section  48 
of  the  same  title  provides  in  express  terms:  ''The  expense  of 
repairing  the  streets  of  said  city  shall  be  a  general  city 
charge;  and  the  commissioner  of  city  works  shall  have  exclu- 
sive power  in  relation  to  the  repairing  of  streets,  but  in  no 
one  year  shall  such  expense  exceed  the  amount  raised  for  that 
purpose  in  the  general  tax  levy."  Thus  the  expenditure  of 
all  moneys  raised  under  section  50  for  the  repair  of  streets 
was  under  the  exclusive  control  of  the  commissioner,  and  the 
common  council  had  nothing  to  do  with  it;  while,  on  the 
contrary,  repaying,  which  was  to  be  followed  by  a  local  assess- 
ment, could  only  be  made  on  the  action  of  the  common 
council.  Therefore,  if  the  contract  entered  into  by  the  com- 
missioner of  public  works  with  the  asphalt  company,  which 
provided  for  keeping  the  pavement  in  repair  subsequent  to 
the  time  it  was  laid  down,  purported  to  relieve  the  railroad 
company  from  its  statutory  obligation  to  the  public,  it  was 
solely  the  unauthorized  act  of  an  administrative  officer  of  the 
city,  and  was  in  that  respect  of  no  validity. 

I  have  said  that  the  distinction  between  repaying  and  re- 
pairing the  pavement  is  recognized  by  the  judicial  decisions. 


110       Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S 

United  Rys.  &  Electric  Co.  v.  Biedler 

See  People  ex  rel.  Hall  v.  Maher,  $6  Hun,  8i,  9  N.  Y.  Supp. 
94;  City  of  Schenectady  v.  Union  College,  66  Hun,  179,  21 
N.  Y.  Supp.  147;  People  ex  rel.  North  v.  Featherstonhaugrb, 
172  N.  Y.  112,  64  N.  E.  802,  60  L.  R.  a.  768.  In  the  case 
last  cited  an  award  of  a  contract  for  repaying  a  street  was 
assailed  on  the  ground  that  the  contract  required  the  con- 
tractor to  keep  the  street  in  repair  a  certain  number  of  years. 
It  was  there  said  by  this  court:  '^It  will  readily  be  seen 
that  the  question  raised  is  one  of  considerable  importance  to 
the  public,  especially  to  the  cities  whose  charters  provide  for 
the  construction  of  pavement  in  streets  at  the  expense  of  the 
abutting  owners  of  real  property  or  the  property  benefited, 
and  that  the  pavement  when  constructed  shall  be  kept  in  re- 
pair at  the  expense  of  the  city."  The  award  of  the  contract 
was  upheld  on  the  sole  ground,  however,  that  ''the  repairs 
required  by  the  contract  have  reference  to  making  good  the 
imperfect  work  done  or  the  defective  material  used  therein ;  in 
other  words,  that' it  is  in  effect  a  guaranty  as  to  the  quality 
and  character  of  the  pavement."  Whether  the  same  con- 
struction is  to  be  given  to  the  provisions  of  the  contract  be- 
fore us  it  is  not  necessary  to  now  determine.  That  question 
would  be  presented  if  an  assessment  levied  for  the  cost  of  the 
improvement  should  be  assailed.  There  is  no  proof  in  the 
record  that  the  appellant  railroad  company  has  paid  any  such 
assessment.  In  the  absence  of  proof  no  presumption  to  that 
efiect  arises. 
The  judgment  should  be  affirmed,  with  costs. 

GRAY  and  O'BRIEN,  JJ.,  and  PARKER.  C.  J.,  in  opin- 
ion, concur  with  BARTLETT,  J.  CULLEN,  J.,  reads  dis- 
senting opinion,  and  MARTIN,  J.,  concurs.  HAIGHT,  J., 
absent. 

Judgment  accordingly. 


United  Rys.  &  Electric  Co.  v.  Biedler. 

( Court  of  Appeals  of  Maryland  ^  fan,  »o^  1904^) 

[56  Atl.  Rep.  813.] 

Imputable    Negligence  ~  Collision   between    Street   Car   and   Other 
Vehicle.* 
The  negligence  of  a  driver  of  a  vehicle    is  not  to  be  imputed  to  one 
who  rides  with  him  by  invitation,  and  is  injured  by  collision  with  a 
street  car. 

Contributory  Negligence— Relying  on  Care  of  Driver. 

Where  plaintiff  was  riding  by  invitation  with  one  whom  he  knew  was 
a  skillful,  experienced  driver,  who  had  for  many  years  been  traveling 
the  streets  in  vehicles  such  as  they  were  riding  in,  and  he  saw  this 
driver  check  his  horse  as  they  approached  a  street  railway,  and  lean 
forward  beyond  the  side  curtains  and  look  for  cars,  and  plaintiff,  in  his 
position,  could  not  see  through  the  glass  in  the  side  of  the  curtain,  and 
did  not  hear  a  car  approaching,  he  was  not  guilty  of  contributory  negli- 
gence in  relying  on  the  care  of  the  driver. 

*See  notes  at  end  of  case. 
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Appeal  from  Superior  Coart  of  Baltimore  City;  Danl. 
Giraud  Wright,  Judge. 

Action  by  Charles  £.  Biedler  against  the  United  Railways 
&  Electric  Company  for  personal  injuries.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  McSHERRY.  C.  J.,  and  FOWLER,  BRIS- 
COE. BOYD,  PAGE,  PEARCE,  SCHMUCKER  and 
JONES,  JJ. 

M.  Ernest  Jenkins  and  B.  Howell  Griswold,  Jr.,  for 
appellant. 

Vernon  Cook,  for  appellee. 

SCHMUCKER,  J.  The  question  presented  by  this  case  is 
a  narrow  one.  The  appeal  is  from  a  judgment  recovered 
by  the  appellee  against  the  appellant  in  the  superior  court  of 
Baltimore  City  for  damages  for  injuries  caused  by  a  collision 
between  a  carriage  in  which  he  was  riding  and  one  of  the 
appellants'  electric  cars.  It  is  admitted  in  the  record  and  on 
the  briefs  of  counsel  that  there  is  evidence  in  the  case  legally 
sufficient  to  establish  the  existence  of  negligence  on  the  part 
of  the  defendant,  in  running  the  car  at  too  high  a  speed, 
which  directly  contributed  to  the  plaintiff's  injury.  The 
plaintiff  was  therefore  entitled  to  recover  in  the  case  unless  he 
was  debarred  therefrom  by  contributory  negligence  on  his 
part,  or  on  the  part  of  some  one  for  whose  negligence  he 
was  responsible.  The  single  question  presented  for  our 
determination  is  whether  the  record  contains  evidence 
legally  sufficient  to  prove  the  existence  of  any  such  contrib- 
utory negligence. 

The  material  facts  as  they  appear  from  the  record  are  as 
follows:  On  May  2$,  1901,  the  appellee,  upon  the  invitation 
of  his  brother.  Dr.  H.  H.  Biedler,  rode  with  the  latter  in  his 
buggy  upon  his  round  of  professional  visits  in  Baltimore 
City.  The  doctor  was  an  experienced  driver,  and  quite 
familiar  with  the  locality  of  the  accident,  and  his  horse  was 
a  quiet  one.  The  horse  and  buggy  which  he  drove  were  his 
own  property,  and  the  appellee  was  merely  his  guest,  and 
had  nothing  whatever  to  do  with  the  management  of  the 
horse  or  vehicle.  At  the  time  of  the  collision  with  the  car  the 
buggy  was  going  west  along  the  north  side  of  Twenty-Third 
street,  toward  St.  Paul  street.  The  doctor,  who  was  driving, 
sat  on  the  right  side  of  the  buggy,  and  the  appellee  on  the 
left  side.  As  they  approached  St.  Paul  street,  on  which  the 
cars  of  the  appellant  run,  and  when  they  were  about  15  feet 
from  the  building  line  of  its  east  side,  the  doctor  checked  his 
horse,  and  leaned  forward  beyond  the  side  curtain  of  the 
buggy,  to  see,  as  he  testified,  if  any  cars  were  in  sight,  but  he 
neither  saw  nor  heard  any  in  either  direction.  From  the 
point  at  which  he  thus  looked  he  could  have  seen  a  car 
approaching  from  the  north  on  the  south-bound  track  on  St. 
Paul  street  about  40  or  50  feet  before  it  reached  the  north 
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side  of  Twenty-Third  street.  Not  seeing  or  hearing  any  car, 
he  gave  his  horse  a  free  rein,  and  started  to  cross  St.  Paal 
street ;  but,  before  he  succeeded  in  getting  across,  the  horse 
and  buggy  were  struck  by  a  car  running  very  rapidly 
southerly  on  the  southbound  track,  and  were  dragged  to  a 
point  about  20  feet  south  of  Twenty-Third  street,  and  the 
appellee  was  injured.  ^  The  doctor,  the  appellee,  and  an 
eyewitness  of  the  collision,  who  was  standing  at  the  corner  of 
the  two  streets  when  it  occurred,  all  testified  that  they  heard 
no  gong  ring  on  the  approaching  car,  although  each  of  them 
thought  he  would  have  heard  it  if  it  had  been  rung.  The 
appellee  further  testified  that  he  saw  his  brother,  as  they 
neared  St.  Paul  street,  check  his  horse  and  lean  forward  in 
his  buggy  and  look  out  for  the  cars  before  he  started  to 
cross;  and,  further,  that  the  first  warning  they  had  of  the 
approach  of  the  car  was  a  cry  from  some  one  to  ''look  out," 
and  that  the  crash  of  the  collision  came  almost  simultaneously 
with  the  cry.  Another  eyewitness  of  the  collision,  who  at  the 
time  was  standing  on  the  west  side  of  St.  Paul  street,  a  short 
distance  north  of  the  corner,  testified  that  he  heard  the  gong: 
ring  on  the  car  when  it  was  about  50  feet  north  of  Twenty 
Third  street,  and  that  the  buggy  was  then  in  sight,  comingr 
out  of  Twenty-Third  street,  and  that  the  motorman  was 
turning  the  brake,  endeavoring  to  stop  the  car,  but  did  not 
succeed  in  doing  so  until  it  had  reached  the  steps  of  the 
second  house  south  of  Twenty-Third  street. 

After  the  evidence  was  all  in,  the  appellee,  as  plaintiff, 
offered  four,  and  the  defendant  offered  thirteen,  prayers. 
The  court  granted  all  of  the  plaintiff's  prayers,  and  eight  of 
the  defendant's,  and  rejected  its  remaining  five  prayers.  The 
plaintiff's  third  prayer,  which  took  the  defense  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff  out  of  the  case,, 
presents  the  real  issue  in  controversy,  and  it  formed  the 
basis  of  the  entire  argument  before  this  court.  That  prayer 
is  as  follows:  ''The  court,  at  the  plaintiff's  request,  in- 
structs the  jury  that  if  they  find  the  facts  set  forth  in  the 
plaintiff's  first  prayer,  and  further  find  that,  at  the  time  of 
the  accident  therein  referred  to,  the  plaintiff  was  an  invited 
•  guest  in  said  buggy,  and  that  he  exercised  no  control  over 
the  driving  and  the  management  of  the  same,  but  that  the 
said  buggy,  and  horse  drawing  the  same,  was  owned  by  the 
witness  Dr.  H.  H.  Biedler,  and  that  the  said  Dr.  Biedler 
was  driving  and  controlling  said  buggy,  that  even  if  they 
find  that  the  said  Dr.  Biedler  was  guilty  of  negligence  in  the 
manner  in  which  he  managed  and  drove  said  horse  and 
buggy,  which  contributed  to  the  happening  of  the  accident, 
that,  as  a  matter  of  law,  the  negligence  of  Dr.  Biedler  can- 
not be  imputed  to  the  plaintiff,  and  forms  no  bar  to  the 
right  of  recovery  of  the  plaintiff  in  this  case  against  the 
defendant;  and,  further,  that  there  is  no  evidence  in  this 
case  legally  sufficient  to  show  any  negligence  on  the  part  of 
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the  plaintiff,  directly  contributing  to  the  happening  of  the 
iDJary  complained  of." 

The  first  proposition  asserted  by  this  prayer  is  that  the 
contributory  negligence,  if  any  there  were,  on  the  part  of 
Dr.  Biedler,  the  owner  and  driver  of  the  buggy  at  the  time  of 
the  accident,  cannot  be  so  imputed  to  the  appellee,  who  was 
a  aiere  passenger,  as  to  afiord  to  the  defendant  an  excuse  or 
defense  for  an  injury  to  him  caused  by  its  negligence.  The 
rejection  made  by  this  prayer  of  the  doctrine  of  imputed 
neg:ligence  in  cases  like  the  one  now  under  consideration  is 
in  entire  accord  with  the  previous  decisions  of  this  court. 
In  the  case  of  P.,  W.  &.  B.  R.  Co.  v.  Hogeland,  66  Md. 
149.  7  Atl.  105,  59  Am.  Rep.  159,  the  plaintifi,  by  invitation 
of  her  brother-in-law,  was  riding  with  him  in  a  carriage, 
which,  together  with  the  horse  that  drew  it,  were  hired  by 
him,  and  were  under  his  exclusive  control  and  direction. 
The  carriage  was  struck  by  a  passing  train  when  attempting 
to  cross  a  railroad  track,  and  she  was  injured  by  the  collision. 
She  sued  the  railroad  company  for  damages  sustained  by 
reason  of  her  injury,  and  in  the  course  of  the  trial  the  court 
rejected  several  prayers  offered  by  the  defendant  denying 
the  right  of  the  plaintiff  to  recover  if  the  jury  found  that 
Richardson,  the  driver  of  the  carriage,  had  been  guilty  of 
negligence  directly  contributing  to  the  happening  of  her  in- 
jury. This  court,  on  an  appeal,  afBrmed  the  action  of  the 
lower  court  in  rejecting  the  prayers,  and,  after  a  careful  and 
thorough  discussion  of  the  whole  doctrine  of  imputed  negli- 
gence, and  an  examination  of  the  authorities  on  the  subject, 
held  that  the  negligence  of  the  driver  could  not  be  imputed 
to  the  plaintiff,  who  was,  as  was  the  present  plaintiff,  a  mere 
passenger,  without  direction  or  control  .over  the  carriage  or 
its  driver.  In  the  case  of  Balto.  &  Ohio  R.  Co.  v.  State,  79 
Md.  33S.  29  Atl.  518,  47  Am.  St.  Rep.  415,  this  court  was 
asked  by  the  appellant  to  modify  the  doctrine  laid  down  in 
Hogeland's  Case,  but  it  refused  to  do  so,  saying:  ''It  is  the 
generally  accepted  doctrine  of  the  courts  of  this  country  that 
the  contributory  negligence  of  a-  carrier  or  the  driver  of  a 
public  or  private  vehicle  not  owned  or  controlled  by  the 
passenger,  and  who  is  himself  without  fault,  will  not  consti- 
tute a  bar  to  the  right  of  the  passenger  to  recover  for 
injuries  received.  The  only  principle  upon  which  such  con- 
tributory negligence  could  bar  the  right  of  recovery  is  that 
the  driver  should  be  regarded  as  the  agent  or  servant  of  the 
passenger."  There  is  no  ground  for  holding  the  appellee  in 
the  present  case  to  have  been  the  principal  or  master,  for  it  is 
conceded  that  he  was  the  mere  guest  of  his  brother,  who 
owned  and  controlled  both  the  horse  and  buggy  at  the  time 
of  the  accident. 

Nor  do  we  think  that  there  is  any  evidence  in  the  record 
from  which  a  fair  mind  could  reasonably  infer  that  the  appel- 
lee was  himself  guilty  of  any  want  of  such  care  as  could  rea- 

10  R  R  R— 8 
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sonably  have  been  expected  of  a  person  of  ordinary  pradence 
under  the  circumstances  of  the  case.  He  knew  that  his 
brother  was  a  skillful  and  experienced  driver,  who  had  for 
many  years  been  traversing  the  streets  of  Baltimore 
in  just  such  a  vehicle  as  that  in  which  they  were  then  driv- 
ing. He  saw  his  brother  check  his  horse  as  they  approached 
the  crossing  of  St.  Paul  street,  and  lean  forward  beyond  the 
side  curtain  and  look  and  listen,  and  then  proceed  to  make 
the  crossing.  From  the  position  in  which  the  appellee  sat, 
on  the  south  side  of  the  buggy,  he  could  not  have  seen 
through  the  small  light  in  the  curtain  of  the  buggy  on  the 
north  side,  from  which  the  car  was  approaching,  for  his 
brother  sat  between  him  and  that  light.  Even  if  he  had 
been  warned  of  the  approach  of  the  car,  there  is  no  evidence 
that  he  could  have  escaped  from  the  buggy  in  time  to 
save  himself.  At  the  rate  at  which  the  buggy  was  going,  but 
a  few  seconds  must  have  elapsed  after  he  saw  his  brothel:, 
who  was  in  charge  of  the  vehicle,  check  his  horse  and  lock 
and  listen  for  a  car,  before  the  swiftly  approaching  car  struck 
them.  For  him  to  have  attempted  at  such  a  juncture  to 
int^ere  with  the  driver  of  the  vehicle  would  have  laid  him 
open  to  the  charge  of  negligence,  rather  than  of  care.  He 
did  not  own  or  control  the  horse  or  vehicle,  and  there  is  no 
evidence  from  which  it  can  be  reasonably  inferred  that  he 
could  in  those  few  seconds  have  successfully  checked  his 
brother  from  attempting  the  crossing  which  the  latter,  after 
having  checked  his  horse  and  looked  and  listened,  thought  he 
could  safely  make.  Under  these  circumstances,  we  are  of 
opinion  that  no  error  was  committed  by  the  learned  judge 
below  in  granting  the  plaintiff's  third  prayer. 

The  appellant,  in  the  argument  of  the  case,  made  no 
serious  objection  to  the  action  of  the  court  below  upon  tbe 
other  prayers,  nor  do  we,  upon  an  inspection  of  the  record, 
find  any  error  in  such  action ;  and  we  will  therefore  affirm  the 
judgment  appealed  from.    Judgment  affirmed,  with  costs. 

KOTSS. 

WHBTHBR  THB  KBaUGBNOB  OF   THOSE  OONTROLLINa 

THB  MOVBMBNTS  OF   VBHIOLES  IS  IMPUTBD  TO 

OTHBBS  BIDING  WITH  THBM. 

I.  Scope  of  Note. 
II.  Decisions  ClaMified. 
III.  Carrier  and  Passenger. 

1.  General  Rule. 

2.  Illustrations. 

a.  Injuries  to  Street  Car  Passengers. 

b.  Same — Collision — Both  Railroads  Negligent. 

c.  Injuries  to  Passenger — Collision    between     Trains    of 

Different  Companies. 

d.  Same— Same — Both  Carriers  Negligent. 

e.  Same — Same — Absence    of     Neg^lig-ence     on     Part    of 

Passenger's  Carrier  Need  Not  Be  Averred. 

f.  Collision   on    Track    Used    in    Common— Violation  of 

Regulations  by  Both  Carriers. 
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g.  Concnrrent  NeKligence  of  Both  Carrien. 
h.  Carrier  Not  Controlled  by  PaMenger, 
L  Neglifirence  of  Driver  Not  Controlled  by  Paaaenflrer. 
j.  Same— Excnraion    Party    in  Hired    Coach    Driten  by 
Liveryman. 

k.  Omnibna  Paaaeng'er. 
1.  Paaaensrer  Not  Chargreable  with  Driver's  Knowledge  of 

Defect  in  Highway, 
m.  Concurring  Negligence    of    Carrier   and   Another  Not 

Imputable  to  Passenger, 
n.  Same— Negligence  of  Boatman. 
IV.  Private  Conveyances. 

1.  General  Rule. 

2.  Hlnstrations. 

a.  Not  Necessarily  Chargeable  with  Driver's  Negligence. 

b.  No  Control  over  Driver. 

c.  Same — Concnrrent  Negligence. 

d.  Concnrrent  Negligence. 

e.  Negligence  of  Husband. 

f .  Same— Agency. 

g.  Same— Failure  to  Look  and  Listen  at  Railroad  Crossing 
h.  Same— Defective  Highway. 

i.  Negligence  of  Father— Defective  Railroad  Crossing. 

j.  Iniury  to  Child  in  Custody  of  Mother— Negligence  of 

Father, 
k.  Accident  at  Crossing— Injury  to  Child  in  Mother's  Lap 

—Negligence  of  Father. 
1.  Injury  to  Minor  Son— Defective  Street  and  Negligence 

of  leather  in  Driving, 
m.  Accident  at  Crossing— Injury  to  Daughter— N^ligence 

of  Father, 
n.  Negligence  of  Father's  Driver, 
o.  Negligence  of  Son— Defective  Appliances  and   Unsafe 

Horse, 
p.  Negligence  of  Son. 
q.  Negligence  of  Daughter, 
r.  Defective  Highway— Driver  Not  Controlled, 
s.  Same— Ladies  in  Vehicle  Hired  by  Male  Members  of 

Picnic  Party  and  Driven  by  One  of  Them, 
t.  Injury    to     Fireman— Defective     Rail— Negligence     of 

Driver  of  Horse  Cart* 
n.  Ignorance  of  Danger. 
V.  Right  to  Rely  on  Skill  of  Driver, 
w.  Not  Responsible  for  Driver's  Negligence, 
z.  Womaa  Not  Engaged  in  Joint  Enterprise  with  Driver 

Over  Whom  She  Had  No  Control, 
y.  Concurrent  Negligence  of  Driver  and  Defendant, 
z.  Collisions  with  Cars— Negligence  of  Owner's    Servant 

Not  Imputable  to  Guest, 
aa.  Same — No  Control  over  Driver, 
bb.  Same— Assumption  of  Control, 
cc.  Same-rNot  Responsible  for  Driver's  Negligence, 
dd.  Same — Right  to  Rely  on  Care  of  Driver, 
ee.  Same — Competent  Driver  and  Quiet  Horse, 
ff.  Same— Negligence  of   Employer— Injury  to  Female  in 

Charge  of  Infant. 
gg.  Same— Employee  Driving    Master's  Children    without 

Authority, 
hh.  Same — Injury  to  Guest  in  Vehicle  Driven  by  Owner's 

Son. 
ii.  Same — Degree  of  Watchfulness  Required  of  Driver  Not 

Required  of  Guest, 
•jj.  Same— Injury    to    Fireman— Negligence    of  Driver  of 

Fire  Engine. 
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kk.  Same — Concurring  Neg^lig'ence  of  Driver  and- Railroad* 

11.  Injury    to  Fireman— Collision  between  Hose  Cart    and 
Street  Car. 
3.  L/imitations  of  and  Exceptions  to  General  Rule. 

a.  Qui  Facit  Per  Alium  Facit  Per  Se. 

(1)  Charterer  of  Vessel. 

(2)  Joint  Enterprise. 

(3)  Partnership  between  Driver  and  Plaintiff. 

(4)  Employer's  Negligence. 

(5)  Same— Driver  Furnished  by  Liveryman. 

(6)  Negligence  of  Husband  Imputable  to  Wife. 

(7)  Father's  Negligence. 

(8)  Failure   to  Discover  Train — Negligence  of  Parents 

Imputable  to  Child. 

(9)  Same— Children  Intrusted  to  Neighbor. 

(10)  Injury  to  Blind  Man— Negligence  of  Father. 

(11)  Negligence  of  Mother's  Driver. 

b.  Plaintiff  Chargeable  with  Contributory  Negligence   at 

Crossing. 

c.  Same — Girl  in  Vehicle  Driven  by  Mother. 

d.  Hired   Vehicle — Acquiescence  in   Negligence  of  Driver 

at  Dangerous  Place. 

e.  Defective  Street — Equal  Opportunity  to    See  and  Avoid 

Danger. 

f.  Passenger   Chargeable    with    Conduct    of    Intoxicated 

Driver  Attempting  to  Avoid  Paying  Toll. 

g.  Guest's  Knowledge  of  Risks. 
V.  Doctrine  of  Thorogood  v.  Bryan. 

1.  England. 

2.  Iowa.    • 

3.  Montana. 

4.  Pennsylvania. 

5.  Wisconsin. 

I.  SCOPE  OF  NOTE. 

The  general  principles  applicable  to  this  class  of  cases  are  now  too 
well  settled  both  in  England,  and,  with  a  few  exceptions,  in  the 
United  States,  to  require  a  lengthy  discussion.  It  is  in  the  applica- 
tion of  these  principles  to  the  facts  of  particular  cases  that  difficulties 
frequently  arise.  The  main  purpose  of  this  note  is  to  set  forth 
illustrations  of  both  the  prevailing  doctrine  and  of  the  how  almost 
universally  repudiated  doctrine  of  Thorogood  v,  Bryan. 

In  regard  to  the  doctrine  of  the  imputable  negligence  of  parents, 
this  note  deals  only,  with  driving  accident  cases. 

II.  DECISIONS  CLASSIFIED. 

These  cases  are  divided  by  the  authorities  into  two  classes.  In  the 
first  division  are  cases  involving  the  question  whether  the  negligence 
of  a  carrier  for  hire  is  imputable  to  his  passenger.  The  second  class 
consists  of  cases  in  which  it  is  necessary  to  determine  whether  the 
negligence  of  the  driver  of  a  private  conveyance  should  be  imputed  to 
its  other  occupants  who  are  riding  gratuitously.  Both  classes  are 
susceptible  of  subdivision. 

III.  CARRIER  AND  PASSENGER. 

I.  GENERAL  RULE. 

The  doctrine  now  prevailing  both  in  England,  and,  with  the 
exception  of  a  few  jurisdictions,  in  the  United  States,  is  that  the  con- 
tributory negligence  of  the  carrier  is  not  imputable  to  his  passenger. 

United  States.— ^yslus  v.  Lake  Erie  &  W.  R.  Co.,  78  Fed.  782  ; 
Lapsley  v.  Union  Pac.  R.  Co.,  SO  Fed.  172  ;  Gray  v.  Philadelphia,  etc., 
R.  Co.,  23  Blatchf.  (U.  S.)  263  ;  Little  v.  Hackett,  116  U.  S.  366,  6 
Sup.  Ct.  Rep.  391 ;  Missouri  Pac.  R.  Co.  v,  Texas  Pac.  ;R.  Co.  41 
Fed.  316  ;  Robinson  v.  Detroit  &  C.  Steam  Nav.  Co.  (C.  C.  A.),  73  Fed. 
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884;  Sheffield  v.    Central  Union  Telephone  Co.,  36  Fed.   164 ;  Union 
"Pac  R.  Co.  V.  Lapsley  (C.  C.  A.),  51  Fed.  174. 

Alabama,— %\yton  Land  Co.  v,  Mingea,  89  Ala.  521,  7  So.  666  \ 
Oeorsria  Pac.  Ry.  Co.  v.  Hug^hes,  87  Ala.  610,  6  So.  413. 

^r^a»5a5.~Little  Rock  dc  M.  R.  Co.  v.  Harrell,  58  Ark.  454,  25  8. 
^W.  117. 

Or/(/^r»sa.— Tompkins  z/.  Clay  St.  R.  Co.,66CaL  163,  4  Pac.  1165, 
18  Am.  &  En^.  R.  Cas.  144. 

District  of  Columbia.— VJoo&\ey  v.  Baltimore,  etc.,  R.  Co.,  19  Washt 
Lf.  Rep.  (D.  C.)  211. 

Georgia,— ^^%t  Tenn.,  V.  ft  6.  Ry.  Co.  v,  Markens,  88  Ga.  60, 13  8. 
K.  855. 

Illinois.— L,a.ndon  v.  Chicagro  A  G.  T.  Ry.  Co.,  93  111.  App.  216 ; 
Wabash,  etc.,  R.  Co.  v.  Shacklet,  105  111.  364,  44  Am.  Rep.  791, 12  Am. 
A  Eni?.  R.  Cas.  166;  West  Chicagro  St.  R.  Co.  v.  Piper,  64  111. 
App.  605. 

Indiana. — Brannen  v.  Kokomo,  etc..  Gravel  Road  Co.,  115'  Ind.  115, 
17  N.  E.  202 ;  Louisville,  etc..  R.  Co.  v.  Creek,  130  Ind.  139,  29  N.  E. 
481  ;  Pittsbnr^,  Cincinnati  &  St.  Louis  Railroad  Co.  v.  Spencer,  98  Ind. 
186,  21  Am.  A  Eng.  R.  Cas.  473. 

Iowa. — Nesbit  v.  Garner,  75  Iowa  314,  39  N.  W.  516.  But  see  section 
entitled  "Doctrine  of  Thorogood  v.  Bryan.'' 

A^a9i5a5.— Chicag^o  R.  I.  A  P.  Ry.  Co.  v.  Groves,  56  Kan.  601,  44 
Pac.  628. 

Kentucky.— C2Aixl\  v.  Cincinnati,  etc.,  R.  Co.,  92  Ky.  345,  13  Ky.  L. 
Rep.  714, 18  S.  W.  2, 49  Am.  A  Engr.  R.  Cas.  390 ;  Danville,  ect..  Turn* 
pike  Road  Co.  v,  Stewart,  2  Mete.  (Ky.),  728  ;  Ix>nisville,  etc.,   R.  Co. 
V.  Case,  9  Bush  728. 

Louisiana. — Hotzab  v.  New  Orleans  A  Carrolton  R.  Co.,  38  La.  Ann. 
185,  58  Am.  Rep.  177. 

^af'ii^.-— State  V.  Boston  &  M.  R.  Co.,  80  Me.  430,  15  Atl.  36 ;  Barnes 
V.  Inhabitants  of  Rumford  (Me.),  52  Atl.  844. 

Maryland.—^.  W.  &  B.  R.  R.  Co.  v.  Homeland,  66  Md.  149,  7 
Atl.  150. 

Massachusetts.— 'B^zXon  v.  Boston,  etc.,  R.  Co.,  11  Allen  (Mass.)  500. 
87  Am.  Dec.  730  ;  Randolph  v.  O'Riordon,  155  Mass.  331,  29  N.  E.  583. 

Michigan.— CxxA&j  v.  Horn,  46  Mich.  596,  41  Am.  Rep.  178 ;  Malmsten 
V.  Marquette,  etc.,  R.  Co.,  49  Mich.  94,  8  Am.  A  Engr.  R.   Cas.  291. 

Minnesota. — Flaherty  v.  Minn.,  etc.,  Ry.  Co..  39  Minn.  328,  40  N.  W. 
160 ;  Follman  v.  Mankato,  35  Minn.  522,  29  N.  W.  317. 

Missouri.— Bccla^  v.  Missouri  Pac.  R.  Co.,  102  Mo.  544,  13  8.  W, 
Rep.  1053;  Kuttner  v.  Ltndell  Ry.  Co.,  29  Mo.  App.  502;  Dickson  v. 
Missouri  Pac.  R.  Co.,  104  Mo.  491,  16  S.  W.  381. 

New  Jersey. — Bennett  v.  New  Jersey  R.  A  Trans.  Co.,  38  N.  J.  225, 
13  Am.  Rep.  435 ;  New  York,  etc.,  R.  Co.  v.  Steinbrenner,  47  N.  J.  L. 
161,  54  Am.  Rep.  126,  23  Am.  &  Eng.  R.  Cas.  330. 

New  York.—Betk  v.  East  River  Ferry  Co.,  6  Robt.  (N.  Y.)  82; 
Bennett  f.  New  York  Cent.,  etc.,  R.  Co.,  40  N.  Y.  St.  Rep.  948,16 
N.  Y.  Supp.  765;  Chapman  v.  New  Haven  R.  Co.,  19  N.  Y.  341; 
Colirrove  v.  New  York  A  New  Haven  R.  R.  Co.,  20  N.  Y.  492  ;  New  York 
A  Harlem  R.  R.  Co.,  20  N.  Y.  492  ;  Dyer  v.  Erie  R.  Co.,  71  N.  Y.  228 ; 
Galligran  v.  Metropolitan  St.  Ry.  Co.,  67  N.  Y.  Supp.  180  ;  Hurley  v. 
New  York,  etc..  Brewing  Co.,  13  N.  Y.  App.  Div.  167;  Kessler  ». 
Brooklyn  Heights  R.  Co.,  3  N.  Y.  App.  Div.  426;  Lewis  v.  Long 
Island  R.  Co.,  162  N.  Y.  52,  56  N.  E.  548 ;  McCaffrey  v.  Delaware, 
etc..  Canal  Co.,  41  N.  Y.  St.  Rep.  221, 16  N.  Y.  Supp.  495  ;  McCallum 
V.  Long  Island  R.  Co.,  38  Hun  (N.  Y.)  569  ;  Masterson  f^.  New  York, 
etc.,  R.  Co.,84  N.  Y.  247,  38  Am.  Rep.  510,  3  Am.  A  Eag.  R.  Cas.,  408  ; 
Mills  V.  Woolverton,  9  N.  Y.  App.  Div.  82  ;  Newburgh  Electric  R.  Co., 
6  N.  Y.  App.  Div.  264;  Perry  v.  Lansing,  17  Hun  (N.  Y.)  37; 
Phillips  V.  New  York  Cent.,  etc.,  R.  Co.,  127  N.  Y.  657,  27  N.  E, 
97^;  Robinson  v.  New  York  Cent.,  etc.,  R.  Co.,  66  N.  Y.  11.  23  Am. 
Kep.  1 ;  Strauss  v.  Newburgh  Electric  R.  Co.,  6  N.  Y.  App.  Div.  264  ; 
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Weldon  9.  Third  Ave.  R.  Co.,  3  N.  Y.  App.    Div.  370;  Webster  v. 
Hudson  River  R.  Co.,  38  K.  Y.  260. 

North  Car^/mtf.— Bradley  v.  Ohio  Riyer  A  C.  Ry.  Co.,  126  N.  Car. 
735,  36  8.  E.  182, 18  Am.  A  I^ng.  R,  Cas.  340. 

Ohio.— CoYington  Transfer  Co.  v.  Kellj,  36  Ohio  St.  86,  3  Am,  A 
Engf.  R.  Cas.  335 ;  Memphis,  etc.,  Packet  Co.  v,  Fograrty,  8  Ohio  Cir. 
Ct.  Rep.  418, 2  Ohio  Dec.  706. 

f>;ra5.— Markham  v.  Houston  Direct.  Nay,  Co.,  73  Tex.  247,  11  S. 
W.  13X  5  Gulf,  C.  Sl  S.  F.  Ry,  Co.  v.  Pendry,  87  Tex,  553,  29  8.  W* 
1038. 

Virginia.— New  York,  P.  A  N.  R.  Co.  v*  Cooper,  85  Va.  939,  9  S. 
B,  32L 

£ngland.—Tht  Bernia,  12  Prob.  Diy.  58,  57  Am.  Rep.  494 ;  TnfT  v. 
Wafman,  S  C.  3*  N.  8.  573,    94  E.    C.  h.  573.    But    see    section 
entitled  "Doctrine  of  Thorogood  v,  Bryan." 

2.    ILLUSTRATIONS. 

i^    lr\ji4He«  tQ9trtet0tr  Pats^figert, 

In  Kuttner  fi,  Lindell  Ry.  Co.,  29  Mo.  App.  502,  it  is  held  that  the 
riffhts  or  responsibilities  of  a  passengr^r  injured  in  a  street  railway 
collision  are  not  affected  by  the  neglififence  of  the  driyer  of  the  oar 
in  which  he  i«  ridinjr. 

In  Gulf,  C.  A  S.  F.  Ry.  Co.  v.  Pendry,  87  Tex.  553,  29  8.  W.  1038, 
it  is  held  that*  in  an  action  for  inluries  received  by  a  street  car  pas- 
senfi^er  in  a  collision  with  a  railroad  train,  the  neg'ligrence  of  the  driyer 
o|  the  street  ear  cannot  be  imputed  to  the  passenger.  See  also,  Uttle 
Roek  ^  H.  R.  Co.  v.  Harrell,  58  Ark.  454,  25  8.  W.  117. 

A  passenger  on  a  horse  car  is  not  chargeable  with  the  negligence  of 
its  driver,  the  latter  not  being  his  agent.  So  held  in  Bennett  v*  New 
Jersey  R.  A  Traps.  Co.,  36  N.  J,  L*  225, 13  Am.  Rep.  435. 

b.  Same— CQlllsion— Both  Railroads  Negligent 

In  Whelan  v.  New  York,  L.  £«.  A  W.  R.  Co.  (C.  C.  A.),  38  Fed.  15, 
it  is  held  that,  in  a  collision  between  a  railroad  train  and  a  street  car 
at  a  street  crossing,  if  the  railroad  servants  are  negligent  the  negli- 
gence of  the  street  car  driver  cannot  be  imputed  to  a  passenger  in  the 
street  car,  who  is  iuiured. 

c.  lr\jury  to  Passenger — Collision  between  Trains  of  Different  Com- 
panies. 

In  Wabash,  St.  L.  A  P.  Ry.  Co.  v.  Shacklet,  105  111.  364,  it  is  held 
that  where  a  passenger  on  a  railroad  train  is  injured  by  the  mutual 
negligence  of  the  servants  of  the  company  on  whose  train  he  is  right- 
fully traveling,  and  of  the  servants  of  another  company  with  whom  he 
has  no  contract,  there  being  no  fault  or  negligence  on  his  part,  he  or  his 
personal  representative  may  maintain  an  action  against  either  company 
in  default,  and  will  ant  be  restricted  to  an  action  against  the  carrier  com- 
pany on  whose  train  he  was  traveling.  See  also,  West  Chicago  St.  R. 
R.  Co.  V.  Piper,  165  III.  325.  46  N.  K.  186. 

d.  Same — Same — Both  Carriers  Negligent. 

In  Flaherty  v.  Minneapolis,  etc.,  Ry.  Co.,  39  Minn. 328, 40  N.  W.  160,  it 
is  held  that,  in  an  action  against  two  railroad  companies  for  the  kill* 
ing  of  a  passenger  in  a  train  of  one  of  the  defendants,  in  a  collision 
with  a  train  of  the  other,  a  complaint,  alleging  negligence  in  the  oper- 
ation of  both  trains,  is  sufficient,  the  negligence  of  the  carrier,  in 
whose  train  the  deceased  was  a  passenger,  not  being  imputable  to  him. 

Plaintiff  was  a  passenger  upon  a  train  of  the  New  York  A  Harlem 
Railroad  Company  which  collided  with  a  freight  train  of  the  defend- 
ant upon  the  track  which  was  used  by  both  companies,  and  sustained 
the  injury  for  which  this  action  was  brought.  Evidence  of  negligence 
in  the  management  of  both  trains  was  given  upon  the  trial.  It  was 
held  that  negligence  of  the  agents  of  the  Harlem  Company  in  running 
the  train,  over  which  plaintiff  had  no  control  or  management,  could 
not  be  attributed  to  plaintiff  and  bar  his  right  of  recovery.  Chapman 
V.  New  Haven  R.  Co.,  19  N.  Y.  341. 
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••  Bmmm  SMne—Ab— nc»  of  N^cligenef  on  Part  of  PMMngor's 
Gorriar  Naad  Not  Ba  Ayrfd, 
Xn  Pittsburgh,  Cincinnati  A  St.  Lonia  Railroad  Co.  v.  Spencer, 
96  Ind.  186,  it  ia  held  that  a  complaint  by  a  paaaenger  of  a  railroad  corn- 
pan  j,  agrainat  a  different  railroad  company  for  an  in jnry  reaulting  from 
a  colliaion  at  a  croaainsr  cauaed  by  the  careleaa  backing  of  a  train  of 
the  latter  into  the  car  occupied  by  the  plaintiff,  ia  good  without  averring 
that  the  company  carrying  the  plaintiff,  was  without  fault. 

f.  Colliaion  on  Tracic  Used  in  Common— Violation  of  Ragulationa  by 
Both  Carriora. 
Thia  action  waa  brought  against  the  defendant  railroad  corporationa 
for  an  injury  sustained  by  plaintiff  by  reason  of  a  collision  which 
occurred  upon  a  track  uaed  in  common  by  both  companlea  under  an 
arrangement  between  them,  sanctioned  by  atatute,  according  to  which 
thej  were  to  be  goYemed  by  a  common  code  of  regulationa  in  reapect 
to  the  management  of  their  traina.  It  appeared  upon  the  trial  that 
both  traina  had  been  run  in  violation  of  the  r^^ationa,  and  the  colli- 
aickn  waa  a  consequence  of  aitch  violatioii.  It  waa  held  that  the  defend- 
anta,  being  both  guilty  of  negligence,  were  jointly  liable  for  the  injury 
to  plaintiff.  Colgrove  v.  New  York  &  New  Haven  R.  R.  Co.,  20  K, 
Y.  492  ;  New  York  A  Harlem  R.  R.  Co..  20  N.  Y.  492. 

8f  Goncurrant  Naslicanoa  of  Both  Carriara. 

'  In  ai^  action  by  a  railroad  paasenger,  who  waa  without  fault  himaelf , 
foe  a  peraonal  injury,  againat  a  defendant  whoae  negligence  di- 
reotlj  and  proximately  concurred  with  the  negligence  of  the  railroad 
company  in  producing  the  injury,  the  concurrent  negligence  of  the 
company  cafinot  be  imputed  to  the  plaintiff  so  as  to  charge  him  with 
contributing  to  hia  own  injury.  So  held  in  Tranafer  Co.  v.  Kelly,  36 
Ohio  St.  86. 

h.  Carrier  Not  Oontrollad  by  Paasongar. 

In  P.  W.  &  B.  R.  Co.  V.  Hogeland,  66  Md.  149,  7  Atl.  105,  it  ia  held 
that  the  contributory  negligence  of  the  driver  of  a  public  or  private 
vehicle,  not  owned  or  controlled  by  the  passenger,  wiU  not  constitute  a 
bar  to  the  right  of  the  paasenger  to  recover  against  a  railroad  company 
for  injuries  received  in  a  collision  of  its  train  with  another  vehicle. 

In  Missouri  Pac  R.  Co.  v.  Texas  Pac.  R.  Co.,  41  Fed.  316,  it  was  held 
that  the  negligence  of  the  driver  of  a  public  carriage  is  not  to  be  im- 
puted to  the  passenger,  who,  in  the  management  of  the  conveyance, 
ezercisea  no  control  over  the  movements  of  the  vehicle. 

The  doctrine  which  imputes  to  a  passenger  the  negligence  of  a  driver 
over  whom  the  paaaenger  exercises  no  influence  or  control  is  not  ac- 
cepted in  Maine.  So  held  in  State  v,  Boston  A  M.  R.  Co.,  80  Me.  430, 
15  Ati.  36. 

i.  Negligence  of  Driver  Not  Controlled  by  Paaaenger. 

A  person  engaging  a  hack  ia  not  responsible  for  the  negligent  con- 
duct of  the  driver,  unless  he  assumed  to  direct  and  control  the  latter. 
So  held  in  Bradley  v.  Ohio  River  A  C.  Ry.  Co.,  126  N.  Car.  735,  36  S.  E. 
182, 18  Am.  A  Eng.  R.  Caa.  340. 

In  Utile  V,  Hackett,  116  U.  S.  366,  6  Sup.  Ct.  Rep.  391,  it  was  held 
that  a  person  who  hires  a  public  hack,  and  gives  the  driver  directions 
as  to  the  place  to  which  he  wishes  to  t>e  conveyed,  but  exercises  no 
other  control  over  the  conduct  of  the  driver,  is  not  responsible  for  his 
acts  or  negligence,  or  prevented  from  recovering  against  a  railroad 
company  for  injuries  suffered  from  a  collision  of  its  train  with  the 
hack,  caused  by  the  negligence  of  both  the  managers  of  the  train  and 
of  the  driver.  In  this  case  it  is  said  in  the  opinion  :  **The  truth  is  the 
decision  in  Thorogood  v.  Bryan  rests  upon  indefensible  ground.  The 
identification  of  the  passenger  with  the  negligent  driver  or  the  owner, 
without  his  personal  co-operation  or  encouragement,  is  a  gratuitous 
aasumption.  There  is  no  such  identity.  The  parties  are  not  in  the 
same  poaition.  The  owner  of  a  public  conveyance  is  a  carrier,  and  the 
driver  or  the  person  managing  it  is  his  servant.  Neither  of  them  is 
the  aervant  of  the  paasenger,  and  his  asserted  identity  with  them  is  con- 
tradicted by  the  daily  experience  of  the  world." 
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In  Randolph  v,  O^Riordon,  155  Mass.  331,  29  N.  E.  583,  it  is  held  that 
where  oae  hires  a  hack  to  convey  him  to  and  from  a  f nneral,  and  the 
hack  is  driven  by  a  hackman  who  is  employed  by  the  owner,  and  is  not 
controlled  by  the  passenger,  the  negligence  of  the  hackman  is  not 
imputable  to  the  passenger,  since  the  hackman  is  not  his  servant, 
j.  Same—Excursion  Party  in  Hired  Coach  Driven  by  Liveryman. 

Plaintiff,  when  injured,  was  riding  in  a  vehicle  furnished  by  a  livery- 
man, under  a  contract  to  transport  plaintiff  and  his  associates ;  and 
neither  plaintiff  nor  his  associates  hired,  selected,  nor  had  any  control 
over  the  driver,  except  that  of  directing  where  a  stoppage  should  t>e 
made  for  lunch.    It  was  held  that  the  negligence  of  the  driver  was  not 
imputable  to  plaintiff,  as  their  relations  was  not  that  of  master  and  serv- 
ant.    Lewis  V,    Long  Island  R.  Co.,  18  Am.  &  Eng.  R.  Cas.,  N.  8.,   1, 
56  N.    E.  £48.    In  this    case  it    is  said   in   the  opinion :    '*In  order 
to  establish  the    liability    of    one  person    for  an  injury  caused   bj 
the  negligence  of  another,  it  is  not  enough  to  show  that  the  latter 
was  at  the  time   acting   under    an  employment  by    the    former;  it 
inust  be  shown,  in  addition,  that  the  employment  created  the  relation 
of  master  and  servant.     Hezamer  v,  Webb,  101  N.  Y.  377,  4  N.  E.  755  ; 
King  V,  Railroad  Co.,  66  N.  Y.  184  ;  Butler  v,  Townsend,  126  N.  Y.  105, 
26  N.  E.  1017.    In  the  latter  case  Judge  Finch  said  that  the  relation  of 
master  and  servant  exists  where  the  employer  selects  the  workman,  may 
remote  or  discharge  him  for  misconduct,  and  may  not  only  order  what 
work  shall  be  done,  but  the  manner  and  mode  of  performance.     The 
plaintiff  in  the  case  at  bar  did  not  hire  or  pay  the  driver  or  attendant* 
and  had  no  voice  in  the  selection  of  either,  which  was  an  important  ele- 
ment in  determining  the  relation  between  them.    The  fact    that  the 
driver  may  have  received  from  the  plaintiff  or  his  associates  orders 
when  to  go  forward  and  stop  did  not  make  the  plaintiff  the  servant  of 
the  defendant.    Johnson   v.  Navigation  Co.,  132  N.  Y.  576,  30  N«    E. 
505.*' 

k.  Omnibus  Passenger. 

In  Landon  v,  Chicago  &  G.  T.  Ry.  Co.,  92  111.  App.  216,  it  is  held  that 
an  omnibus  passenger  is  not  chargeable  with  the  negligence  of  its 
driver  in  crossing  railroad  tracks. 

I.  Passenger  Not  Chargeable  with  Driver's  Knowledge  of  Defect  in 
Highway. 

A  passenger  in  a  hired  vehicle  is  not  chargeable  with  its  driver's 
knowledge  of  a  defect  in  the  highway.  So  held  in  Barnes  v^  Inhabit- 
ants of  Rumford  (Me.),  52  Atl.  844. 

m.  Concurring  Negligence  of  Carrier  and  Another  Not  Imputable  to 
Passenger. 

In  N.  Y.,  P.  &  N.  R.  Co.  v.  Cooper,  85  Va.  939,  9  S.  .E.  321,  it  is  held 
that  the  concurring  negligence  of  a  carrier  and  a  third  person  cannot 
be  imputed  to  a  passenger  so  as  to  prevent  recovery  from  the  third  per^ 
son.  In  this  case  it  is  said  in  the  opinion :  **We  think  the  traveler 
should  be  held  to  the  exercise  of  reasonable  care  only  in  the  selection 
of  a  driver  ;  and  being  in  no  default  in  the  selection  of  a  conveyance  ; 
and  having  no  control  over  the  management  of  the  team,  he  should  not 
be  held  responsible  for  the  negligence  of  the  driver." 

The  negligence  of  an  injured  passenger's  carrier  is  not  imputable  to 
him  where  the  injury  is  the  result  of  such  negligence  concurring  with 
the  negligence  of  another  carrier.  Holzab  v.  New  Orleans  &  Carrollton 
R.  Co..  38  La.  Ann.  185,  50  Am.  Rep.  177. 

In  Ga.  Pac.  Ry.  Co.  v.  Hughes,  87  Ala.  610, 6  So.  413,  it  is  held  that 
where  a  passenger  on  a  street  car  is  injured  by  a  collision  between  the 
street  car  and  the  cars  of  a  railroad  company,  the  negligence  of  the 
street  car  company  contributing  proximately  to  the  collision  is  not  im- 
putable to  the  passenger  so  as  to  place  him  under  the  same  disability  to 
sue  and  recover  against  the  railroad  company  as  the  street  car  company 
would  be  if  it  were  suing.  The  concurring  negligence  of  the  two  com- 
panies may  create  a  joint  and  several  liability,  but  it  does  not  exoner- 
ate either. 
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In  the  caae  of  a  female  passenger  in  a  public  hack,  a  charge  to  the 
jury  as  follows  was  held  correct :  '*I  do  charg-e  you  that  the  negligence  of 
tlie  driver,  if  he  was  negligent,  is  not  imputable  in  law  to  her.  A  per- 
aon  who  hires  a  public  hack,  and  gives  the  driver  directions  as  to  the 
place  where  he  wishes  to  be  conveyed,  but  exercises  no  other  control 
over  the  conduct  of  the  driver,  is  not  responsible  for  his  acts  of  negli- 
S^nce,  or  prevented  from  recovering  against  a  railroad  company  for  in* 
juries  suffered  from  a  collision  of  its  train  with  the  hack,  if  the  same 
^w'aa  caused  by  the  concurring  negligence  of  both  the  manager  of  the 
train  and  the  driver  of  the  hack.  The  only  negligence  on  the  part  of 
the  driver  which  will  defeat  or  otherwise  affect  the  right  of  Mrs. 
Markens  to  recover  is  embodied  in  the  following  proposition  :  If  the 
negrligence  of  the  driver  was  the  sole  cause  and  the  real  cause  of  the 
collision,  she  cannot  recover ;  if  the  driver  and  the  manager  of  the  train 
'vrere  guilty  of  negligence,  both  concurring  to  bring  the  collision  ak>out, 
anch  negligence  on  the  part  of  the  driver  cannot  have  the  effect  either 
to  defeat  or  diminish  the  plaintiff's  right  to  recover."  East  Tenn* 
essee  V.  A  6.  Ry.  Co.  v.  Markens,  88  6a.  60. 13  8.  £.  855. 

In  Becke  v.  The  Mo.  Pac.  Ry.  Co.,  102  Mo.  544, 13  8.  W.  1053,  it  is 
held  that  a  passenger  on  the  vehicle  of  a  common  carrier,  who  is  In- 
jured by  the  concurrent  negligence  of  the  driver  and  a  third  person, 
is  not  precluded  from  recovery  against  the  latter  because  of  the  con- 
current negligence  of  the  driver. 

n.  Same — Negligence  of  Boatman. 

InMarkham  v.  Houston  Direct  Nav.  Co.,  73  Tex.  247,  11  8.  W.  131,  it 
appeared  that  plaintiff's  wij^e  was  a  passenger  on  a  boat,  which,  on  coming 
into  Houston,  after  dark,  ran  against  a  rope  stretched  across  th^  bayon 
by  the  employees  of  the  defendant  company  for  the  purpose  of  removing 
a  barge  aground  in  the  stream.  The  flag-pole  of  the  t>oat  was  broken, 
and  fell  on  the  head  of  the  plaintiff's  wife,  inflicting  severe  injuries. 
No  light  was  fastened  to  the  rope,  but  defendant's  employees  hailed  the 
boat  from  the  shore,  and  notified  the  crew  of  the  danger.  It  was 
held  that  any  negligence  of  the  managers  of  the  t>oat  could  not  be 
imputed  to  plaintiff's  wife,  so  as  to  absolve  defendant  from  liability  for 
concurring  negligence. 

IV.  PRIVATE  CONVEYANCES. 

1.  GENERAL  RULE. 

With  respect  to  this  class  of  cases,  the  authorities  seem  to  be  conflict- 
ing, or,  at  least,  they  are  confusing ;  and  not  always  because  of  the 
different  questions  and  circumstances  involved  in  different  cases.  But 
it  may  be  laid  down  as  the  prevailing  rule  that  the  contributory  negli* 
gence  of  the  person  controlling  the  operation  of  a  private  vehicle  is  not 
attributable  to  a  person  riding  therein  as  his  guest  or  companion. 

United  SfaUs.—Kow^lski  v.  Chicago  G.  W.  Ry.  Co.  (C.  C.  A.),  84  Fed. 
586 ;  Pyle  2^.  Clark  (C.  C.  A.), 8  Am.  &  Eag.  R.  Cas.,  N.  S.,  432  ;  Union 
Pac.  R.  Co.  V,  Lapsley,  4  U.  S.  App.  542,  32  Am.  L.  Reg.  St  Rev.  N.  8. 
373, 51  Fed.  174.  Contra.  Morris  v.  Chicago,  M.  &  St.  P.  R.  Co.  (C.  C.) 
26  Fed.  22  (railroad  crossing  accident). 

Alabama.—'Eilyton  Land  Co.  v.  Mingea,  89  Ala.  521,  7  So.  666; 
Birmingham  Ry.  &.  Electric  Co.  v.  Baker,  132  Ala.  507,  31  So.  618. 

^^iir^fia.— Metropolitan  St.  R.  Co.  v.  Powell,  89  Ga.  601,  16  S.  E. 
118 ;  Roach  v.  Western,  etc.,  R.  Co.,  93  Ga.  785,  21  S.  E.  67. 

Illinois,— CuTtni  v,  Irvin,  5  111.  App.  555  ;  West  Chicago  &  G.  T.  Ry. 
Co.,  92  111.  App.  547. 

Indiana. — Board  of  Comm'rs  v,  Mutchler,  137  Ind.  140,  36  N.  E.  534 ; 
Chicago,  etc.,  R.  Co.  v.  Spilker,  134  Ind.  380,  33  N.  E.  280,  55  Am.  & 
Eng.  R.  Cas.  200  ;  Lake  Shore  A.  M.  S.  Ry.  Co.  v.  Boyts  (Ind.),  43  N.  E. 
667  ;  Michigan  City  v.  Boeckling,  122  Ind.  39,  23  N.  E.  518  ;  Louisville, 
etc..  Railway  Co.  v.  Creek,  130  Ind.  139,  29  ]^.  E.  481 ;  Town  of 
Knightstown  v.  Musgrove,  116  Ind.  121,  18  N.  E.  452. 

Kansas, — City  of  Leavenworth  v.  Hatch,  57  Kan.  57,  45  Pac.  65 ; 
Reading  Tp.  v.  Telfer,  57  Kan.  798,  48  Pac.  134. 
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IC0ntucky,^C3L\Kin  v,  Cincinnati,  etc.,  R.  Co.,  92  Ky.  345, 18  8.  W.  2. 

Jlfafff^.— State  v,  Boston,  etc.,  R.  Co.,  80  Me.  430, 15  Atl.  36. 

Maryland,— BaMimoret  etc.,  R.  Co.  v.  State,  79  Md.  335,  29  Atl.  518. 
47  Am.  St.  Rep.  415. 

Michigan.— Mullen  v.  Owasao,  100  Mich.  103,  58  N.  W.  663,  43  Am.  St. 
Rep.  436.  Contra.  In  L.  S.  A  M.  R.  R.  Co.  v.  Miller,  25  Mich.  274,  a 
case  involTingr  the  question  whether  or  not  the  neg'lig'ence  of  the  driver 
of  a  private  team  was  imputable  to  one  who  was  riding*  Tolnntarily 
with  the  driver,  the  court  said  :  *'The  materiality  of  this  question  xnuvt 
depend  upon  another,  whether  the  plaintiff's  own  negligence  or  that  of 
B^ldridge,  who  was  driving  the  team,  contributed  to  the  injury,  within 
tHe  meaning  of  the  generally  settled  rule  upon  this  subject ;  for,  as  she 
was  riding  with  Eldridge,  the  owner  and  driver  of  the  team,  the  neg'li* 
gence  of  E^ldridge  equally  affects  her  rights  in  this  suit,  as  was  proy- 
erlv  held  by  the  court." 

MiunesQia.—CvknninghB.m  v.  City  of  Thief  River  Falls,  84  Minn.  21, 
8^  N.  W.  763 ;  Finley  v.  Chicago,  M.  &  St.  P.  Ry.  Co.«  71  Minn.  471,  74 
N.  W.  174  ;  FoUms^n  v.  City  of  Mankato,  35  Minn.  522,  29  N.  W.  317 ; 
|(opUt«  V.  City  of  St.  Paul.  86  Minn.  373,  90  N.  W.  794. 

^I55l>^>^i.— Alabama  A  N.  Ry.  Co.  v.  Davis,  69  Miss.  444, 13  So. 

693. 

JITmcwrf.— Dickson  v.  The  Mo.  Pac.  Ry.  Co.,  104  Mo.  491,  168.  W. 
381 ;  Johnson  v.  City  of  St.  Joseph,  96  Mo.  App.  664,  71  S.  W.  106. 

New  Hampshire. — Noyes  v.  Town  of  Boscawea,  64  N.  H.  361,  10  Atl. 
690, 

New  Jersey, — Consolidated  Traction  Co.  v.  Hone  (N.  J.),  5  Am.  A 
Kng.  R.  Cas.,  N.  S.,  679 ;  Noonan  v.  Consolidated  Traction  Co.,  64  K.  J. 
579,  46  Atl.  770. 

New  York, — Bailey  v,  Jourdan,  18  N.  T.  App.  Div.  387 ;  Bennett  v. 
K.  Y.  Cent.  &  H.  R.  R.  Co.,  16  N.  Y.  Supp.  765  ;  Bergold  v.  Nassau 
BlectricR.  Co.,52N.  Y.  Supp.  11;  Brickell  t^.  New  York  Cent.,  etc., 
R.  Co.,  120  N.  Y.  290 ;  Callahan  v.  Sharp,  3  N.  Y.  App.  Div.  428  ;  Craw- 
ford V.  Delaware,  L.  Sl  W.  R.  Co.,  13  N.  Y.  S.  R.  298 ;  De  Loge  v.  New 
York.  Cent.,  etc.,  R.  Co.,  92  Hun  (N.  Y.)  149;  Dyer  ».  Brie  Ry.  Co. 
71  N.  Y.  229  ;  Hennetsey  v.  Brooklyn  City  R.  Co.,  39  N.  Y.  Supp.  805 ; 
Hoag  V,  New  York  Cent.,  etc.,  R.  Co.,  Ill  N.  Y.  199 ;  Kessler  v.  Brooklyn 
Heights  R.  Co.,  38  N.  Y.  Supp.  799 ;  Kleiner  v.  Third  Ave.  R.  Co.,  55 
N.  Y.  Supp.  394;  Lewin  v,  I^ehigh  Val.  R.  Co..  58  N.  Y.  Supp.  113  ; 
McCaffrey  v,  Delaware,  etc..  Canal  Co.,  41  N.  Y.  St.  Rep.  221 ;  McGrold- 
rick  V.  New  York  Cent.,  etc.,  R.  Co.,  142  N.  Y.  640 ;  Masterson  v.  New 
York  Cent.,  etc.,  R.  Co.,  84  N.  Y.  247  ;  Miller  ».  New  York  Cent.,  etc., 
R.  Co.,  82  Hun  (N.  Y.)  164;  Morris  v.  Metropolitan  St.  Ry.  Co.,7l 
N.  Y.  Supp.  322;  Platz  v,  Cohoes,  24  Hun  (N.  Y.)  101 ;  Pettingill  v. 
Clean,  48  N.  Y.  St.  Rep.  96,  20  N.  Y.  Supp.  367  ;  Reich  v.  Peck,  83  Hna 
(N.  Y.)  214  ;  Robinson  v.  New  York  Cent.,  etc.,  R.  Co.,  66  N.  Y.  11,  23 
Am.  Rep.  1 ;  Strauss  v,  Newburgh  Electric  Ry.  Co.,  39  N.  Y.  Supp.  998 ; 
Van  Vranken  v.  Village  of  Clifton  Springs,  33  N.  Y.  Supp.  329 ;  Weldon 
V.  Third  Ave.  R.  Co.  38  N.  Y.  Supp.  206. 

North  Carolina.— BrsLdley  v.  Ohio  River  &  C.  Ry.  Co.,  126  N.  Car.  735, 
36  S.  E.  182, 18  Am.  &  Eng.  R.  Cas.  140. 

North  Dakota,— OuveTBon  v.  City  of  Grafton,  5  N.  Dak.  281,  65  N.  W. 
676. 

Ohio.—R.  R.  Co.  V.  Eadie,  43  Ohio  St.  91 ;  New  York,  C.  &  St.  L.  R. 
Co.  V.  Kistler,  16  Ohio  C.  C.  316. 

Pennsylvania,— CdLTT  v,  Baston,  142  Pa.  St.  139,  21  Atl.  822;  Beards- 
lee  V.  Columbia  Tp.  (Pa.  Com.  PL),  5  C.  Leg.  N.  290  ;  Carlisle  v.  Bris- 
bane, 113  Pa.  St.  544«  57  Am.  Rep.  483 ;  Dean  v,  Pennsylvania  R.  Co., 
39  Am.  A  Eng.  R.  Cas.,  697,  129  Pa.  St.  514,  18  Atl.  718  ;  Faust  v.  Phila. 
A  R.  Ry.  Co.,  191  Pa.  St.  420,  15  Am.  &Bnfr.  R.  Cas.,  N.  S.,  146,  43  Atl. 
329.    But  see  section  entitled  ''Doctrine  of  Thorogood  v,  Bryan." 

Tennessee.— Hydea  Ferry  Turnpike  Co.  v,  Yates,  108  Tenn.  428,  67 
S.  W.  69. 

7V;i?af.— Bryant  v.  International  A  G.  N.  R.  Co.,  19  Tex.  Civ.  App. 
88,  46  S.  W.  82  ;  Galveston,  etc.,  R.  Co.  v.  Kutac,  72  Tez.  643,  11  S.  W. 
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127  ;  Garteiser  v.  Galveston,  H.  A  S.  A.  R.  Co.,  2  Tez.  Civ.  App.  230, 
21  a.  W.  631 ;  Houston  City  St.  Ry.  Co.  v.  Richart  (Tex.  Civ.  App.), 
27  8.  W.  918  ;  Mo.,  K.  A  T.  Rj,  Co.  of  Texas  v.  Rogers  (Tex.),  8  Am.  A 
Bnff.  R.  Cas.,  N.  8.,  141. 

C/taA.—Pjlt  V,  Clark  (Utah),  5  Am.  A  Bng.  R.  Cas.,  N.  S.,  156. 

KfV^'iifa.— Atlantic,  etc.,  R.  Co.  9.  Ironmonger,  95  Va.  625,  29  S.  E. 
319. 

X  ILLUSTRATIONS. 

a.  Not  Necessarily  CharnMbls  with  Driver's  Negligence. 

In  West  ChicafiTO  A  G.  T.  Ry.  Co.,  92  111.  App.  547,  it  is  held  that  a 
person  riding  in  a  wagon  is  not  necessarily  chargeable  with  the  negli- 
gence of  its  driver,  to  which  he  has  in  no  manner  contributed. 

b.  No  Control  over  Driver. 

The  negligence  of  one  who  is  driving  a  private  vehicle  cannot  be 
impnted  to  another  person  traveling  therein,  if  the  latter  has  no  right 
tp  direct  or  control  the  former's  actions.  So  held  in  Bennett  f'.  N.  Y. 
Cept.  A  H.  R.  R.  Co.,  16  N.  Y.  Supp.  765. 

In  Strattss  v.  Newbnrgh  Electric  Ry.  Co.,  39 N.  Y.  Snpp.  998,  it  is  held 
that  the  negligence  of  the  driver  of  a  vehicle  cannot  be  imputed  to  a 
person  ridins'  in  it  merely  as  the  driver's  guest,  and  without  any  control 
over  the  vehicle  or  the  driver. 

Wliere  plainti£F,  while  in  a  carriage  of  a  third  person  at  his  invitation, 
and  having  no  control  over  the  horses,  is  injured  by  the  negligence  of 
the  defendant,  the  contributory  negligence  of  the  owner  of  the  carriage, 
if  any,  will  not  be  imputed  to  plaintiff.  So  held  in  Van  Vranken  v. 
ViUage  of  Clifton  Springs,  33  N.  Y.  Supp.  329. 

Negligence  of  the  driver  of  a  vehicle  cannot  l>e  imputed  to  one  riding 
in  the  vehicle,  where  the  person  so  riding  had  no  control  of  the  vehicle, 
nor  of  the  driver  in  its  management,  but  was  there  only  as  the  guest  of 
the  driver.  So  held  in  Kessler  v.  Brooklyn  Heights  R.  Co.,  38  N.  Y. 
Supp.  799. 

where  a  passenger  is  in  a  vehicle  by  the  invitation  of  the  owner  and 
driver,  and  is  exercising  no  control  over  him,  the  negligence  of  the 
driver  cannot  be  imputed  to  the  passenger.  If  the  passenger  has  him- 
self been  guilty  of  negligence  he  is  precluded  from  recovery  by  reason 
of  his  own  negligence,  and  not  because  of  the  negligence  of  the  driver. 
So  held  in  Atlantic,  etc.,  R.  Co.  v.  Ironmonger,  95  Va.  625,  29  S.  E. 
319. 

In  Dickson  v.  The  Mo.  Pac.  Ry.  Co.,  104  Mo.  491, 16  S.  W.  381,  it  is 
held  that  the  negligence  of  the  driver  of  a  vehicle,  he  not  being  in  the 
employment  or  under  the  control  of  the  person  injured  while  riding 
therein,  cannot  be  imputed  to  the  latter. 

The  negligence  of  another  person  not  participated  in  by  the  plaintiff 
will  not  be  attributed  to  him,  unless  he  has  some  right  of  control  over 
such  person,  or  they  are,  on  terms  of  equality,  engaged  in  a  joint  enter- 
prise. So  held  in  Garteiser  v.  Galveston,  H.  A  S.  A.  R.  Co.,  2  Tex. 
Civ.  App.  230,  21  S.  W.  631. 

c.  Same — Concurrent  Negligence. 

In  Union  Pac.  Ry.  Co.  v.  Lapaley,  51  Fed.  174,  it  is  held  that  where 
a  person  accepts  the  gratuitous  invitation  of  the  owner  and  driver  of  a 
vehicle  to  ride  with  him,  and  exercises  no  control  of  such  driver,  the  lat- 
ter's  negligence  cannot  be  imputed  to  hia  guest,  so  as  to  defeat  his  re- 
covery against  a  third  person  for  injuries  resulting  from  the  concurring 
negligence  of  the  driver  and  such  third  person.  In  this  case  it  is  said 
in  the  opinion  :  "That  the  negligence  of  a  servant,  acting  under  the  di- 
rection and  eye  of  the  master,  may  be  imputed  to  the  latter,  that  under 
some  circumstances  the  negligence  of  a  parent  may  be  imputed  to  a 
child,  or  the  negligence  of  a  guardian  to  his  ward,  may  be  conceded. 
In  this  class  of  cases,  and  indeed  in  all  cases  where  this  doctrine  of  im- 
putation of  negligence  may  be  properly  applied,  the  relation  of  master 
and  servant  or  principal  and  agent  exists,  ai^d  the  doctrine  rests  on  the 
amjdmt  qni  facit  per  alium  facit  per  se." 
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d.  Concurrent  Negligence. 

In  Michigan  City  v.  Boecklingr,  122  Ind.  39,  23  N.  E-  518,  it  is 
held  that  the  concurring'  negligence  of  the  driver  of  the  vehicle  in 
which  plaintiff  is  riding  will  not  defeat  his  action. 

e.  Negligence  of  Husband. 

It  was  proper  to  refuse  to  instruct  the  jury  that  because  the  plain tiif« 
riding  in  the  wagon  with  her  husband,  was  under  his  control  and  pro- 
tection, he  being  in  control  of  the  team,  she  should  be  charged  with  his 
negligence.  So  held  in  Chicago,  etc.,  R.  Co.  v.  Spilker,  134  Ind.  380,  33 
N.  K.  280, 55  Am.  &  Eng.  R.  Cas.  200. 

f.  Same — Agency. 

A  wife  riding  with  her  husband  is  not  chargeable  with  his  negligence 
in  driving,  unless  it  is  established  hj  the  evidence  that  he  was  acting 
as  her  agent.    Munger  v.  Sedalia,  66  Mo.  App.   629. 

g.  Same— Failure  to  Look  and  Listen  at  Railroad  Crossing. 
Plaintiff  was  riding  with  her  husband,  at  his  invitation,  in  his  wagon 

drawn  by  his  horses,  which  he  was  driving  at  the  time  of  the  injury. 
She  had  no  control  over  him  in  the  management  of  the  team.  He  was 
not  her  servant  or  agent,  and  they  were  not  engaged  in  a  joint  enter- 
prise. It  is  conceded  for  the  purpose  of  the  case,  that  he  was  negligent 
in  failing  to  look  and  listen  before  attempting  to  cross  the  railroad 
track.  It  was  held',  his  negligence  was  not  imputable  to  her,  and  that,  it 
was  a  question  for  the  jury  whether  she  was  guilty  of  contributory 
negligence  in  failing  herself,  to  look  and  listen  or  to  observe  that  her 
husband  was  not  using  due  care  to  look  and  listen,  if  such  was  the  fact. 
Finley  v,  Chicago,  M.  &  St.  P.  Ry.  Co.,  71  Minn.  471,  74  N.  W.  174. 

Negligence  of  a  husband  in  driving  upon  a  railroad  crossing  cannot 
be  imputed  to  his  wife,  who  was  riding  in  a  wagon  with  him.  So 
held  in  Lewin  v,  Lrchigh  Val.  R.  Co.,  58  N.  Y.  Sup.  113.  See  also,  Sum- 
mers V.  Great  N.  Ry.  Co.,  82  Minn.  120,  84  N.  W.  728. 

In  Galveston  H.  A  S.  A.  R.  Co.  v.  Kutac,  72  Tex.  643,  11  S.  W.  127, 
which  was  an  action  for  the  killing  of  a  woman  at  a  crossing,  while 
riding  in  a  vehicle  driven  by  her  husband,  the  defendant  requested  the 
following  charge :  **If  you  believe  from  the  testimony  that  Joseph 
Kutac,  the  husband  of  Annie  Kutac,  deceased,  was  in  said  wagon  with 
his  wife,  and  in  a  position  to  have,  by  the  use  of  reasonable  or  ordinary 
care,  prevented  said  collision,  or  injury  and  death,  and  that  he  failed 
to  do  so,  or  use  such  care  as  a  reasonable,  prudent  person  would  have 
used  under  the  circumstances,  and  that  such  failure  on  his  part  contrib- 
uted proximately  to  the  death  of  said  Annie  Kutac,  then  she  would 
be  charged  with  said  negligence,  if  living,  and  the  plaintiffs,  therefore 
would  not  be  entitled  to  recover."  The  court  held  that  this  instruction 
was  properly  refused. 

h.  Same — Defective  Highway. 

The  negligence  of  a  husband  in  driving  with  his  wife  in  a  vehicle 
over  a  defective  highway,  whereby  injury  occurs  to  the  wife,  cannot 
be  imputed  to  her  in  bar  of  an  action  for  damages  against  the  township 
permitting  such  defects,  where  it  is  not  shown  that  the  husband  was 
under  the  direction  and  control  of  the  wife  at  the  time.  So  held  in 
Reading  Tp.  v,  Telfer,   57  Kan.  798,  48  Pac.  134. 

But  on  the  question  of  whether  the  husband's  contributory  negligence 
is  imputed  to  his  wife,  see  subdivision  entitled  "Qui  Facit  Per  Alium 
Facit  Per  Se." 

i.  Negligence  of  Father — Defective  Railroad  Crossing. 

The  negligence  of  a  father,  as  a  driver  of  a  wagon,  in  which  his  in- 
fant child  was  riding,  in  failing  to  keep  a  proper  lookout  for  a  train  at 
a  railway  crossing,  which  contributed  to  the  occurrence  of  a  collision  in 
which  the  child  was  injured,  is  not  imputable  to  the  child  so  as  to  pre- 
vent its  recovering  for  the  injury  from  the  railroad  company,  which 
was  guilty  of  negligence  in  failing  to  properly  guard  the  crossing. 
So  held  in  Kowalski  v,  Chicago  G.  W.  Ry.  Co.  (C.  Ct.)  84  Fed.  586. 

J.     Injury  to  Child  in  Custody  of  Mother — Negligence  of  Father. 
The  negligence  of  a  father  will  not  be  imputed  to  his  infant  child, 
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%bout  twenty-one  months  old,  where  the  child  wss  injured,  while  In  its 
mother's  arms  in  a  carriag'e  driven  by  the  father,  as  in  such  case  the 
child  was  in  the  immediate  custody  of  the  mother,  and  not  of  the  father. 
So  held  in  Hennessej  v,  Brooklyn  City  R.  Co.,  39  N.  Y.  Sup.  805. 

k.  Accident  at  Crossing — Injury  to  Child  in  Mother's  Lap^Negligence 
of  Father. 
Where  plaintiff  nesrli^ently  drove  in  front  of  an  engine  on  the  defend- 
ant company's  track,  whereby  his  child,  of  eighteen  months,  who  was 
riding  on  its  mother's  lap  was  thrown  out  and  killed,  the  negligence  of 
the  father  was  not  imputable  to  the  child.  So  held  in  Lewin  v,  Lehigh 
Val.  R.  Co.,  65  N.  Y.  Supp.  49. 

I.  Injury  to  Minor  Son— Defective  Street  end  Negligence  of  Father  in 
Driving. 
Where  a  father  and  his  minor  son  are  members  of  a  city  fire 
department,  and  t>oth  are  injured  by  the  turning  over  of  a  hose  cart 
driven  by  the  father,  caused  by  the  defective  construction  of  a  street 
railroad  track  at  a  street  crossing,  the  negligence  of  the  father,  if 
any,  cannot  be  imputed  to  the  son.  So  held  in  Houston  City  St. 
Ry.  Co.  V.  Richart  (Tex.  Civ.  App.),  27  S.  W-  918. 

m.  Accident  at  Crossing— Injury  to  Daughter — Negligence  of  Father. 
A  daughter  riding  in  a  vehicle  driven  by  her  father  is  not  chargeable 
with  his  negligence  in  crossing  a  railroad  track.     So  held  in  New  York, 
C.  &  St.  L.  R.  Co.  V.  KUtler,  16  Ohio  C.  C.  316. 

n.  Negligence  of  Father's  Driver. 

Where  deceased,  at  the  time  of  the  collision  with  a  street  car,  was 
seated  with  the  driver  of  his  father's  carriage,  and  it  did  not  appear 
that  he  had  any  control  over  such  driver  so  as  to  create  the  relation  of 
vaster  and  servant,  it  was  not  error  to  instruct  that  he  was  not  re« 
sponsible  for  any  negligence  of  the  driver.  So  held  in  Morris  v.  Metro* 
politan  St.  Ry.  Co.,  71  N.  Y.  Sup.  322. 

o.  Negligence  of  Son— Defective  Appliances  and  Unsafe  Horse. 

In  Beardslee  v,  Columbia  Tp.  (Pa.  Com.  PI.),  5  C.  Leg.  N.  290,  it  is 
held  that  where  the  negligence  is  a  failure  to  provide  a  sufficient  brake 
and  harness  and  the  driving  of  an  unsafe  colt,  the  negligence  of  the  son 
could  not  be  imputed  to  his  mother,  whom  he  was  driving,  unless  she 
was  aware  of  the  risks. 

p.  Negligence  of  Son. 

.  Where  plaintiff,  at  the  time  of  being  injured  by  a  collision  with  a 
street  car,  was  riding  in  a  cab  driven  by  her  son,  who  had  his  own 
horses,  and  she  was  riding  gratuitously,  in  the  absence  of  evidence 
that  she  had  the  the  right  to  control  the  movements  of  her  son  as  driver, 
he  would  not  be  her  agent,  so  as  to  charge  her  with  contributory  neg- 
ligence on  account  of  his  want  of  care.  So  held  in  Weldon  v.  Third 
Ave.  R.  Co.,  38  N.  Y.  Supp.  206. 

q.  Negligence  of  Daughter. 

The  complaint  alleged  that  defendant  county  board  negligently  failed 
to  place  any  railing  or  guards  at  t^e  sides  of  the  bridge,  and  left  it  in 
snch  dangerous  condition  that  while  plaintiff  was  driving  over  it  in  a 
bnggy,  her  horse,  without  her  fault,  became  frightened  at  a  hog  under 
the  bridge,  and  backed  himself  and  buggy  off  at  the  side,  where  there 
was  no  railing  or  protection  ;  that  the  horse  by  reason  of  defendant's 
unlawful  and  negligent  conduct  aforesaid,  backed  off  the  bridge,  se- 
verely injuring  plaintiff ;  and  that  such  injuries  were  caused  ''wholly 
by  the  said  negligent  conduct  of  defendant,"  without  fault  on  plaintiff's 
part.  It  was  held,  that  the  fact  that  plaintiff's  daughter  was  driving 
at  the  time  of  the  accident  did  not  relieve  defendant  of  liability,  un- 
less the  accident  was  due  to  the  daughter's  lack  of  skill,  and  thi^  lack 
of  skill  was  known  to  plaintiff.  Board  of  Comm'rs  v,  Mutchler,  137 
Ind.  140,  36  N.  K.  534. 

-  In  this  case  it  is  said  in  the  opinion  :  **It  is  only  where  the  driver  is 
negligent,  and  is  subject  to  the  control  of  the  passenger,  that  the  negli- 
gence of  the  former  will  be  attributed  to  the  latter.    Railway  Co.  v. 
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Creek,  130  Ind.  139,  29  N.  B.  481 ;  Railroad  Co.  v.  Spilker,  134  Ind.  380^ 
33N.B.  280." 

r.  Defective  Highway— Driver  Not  Controlled. 

la  an  action  agfainat  a  town  for  personal  injuries  received  by  the 
plaintiff  from  a  defective  highw9.j  while  ridingf  in  another's  cairianr^t 
by  invitation  of  the  latter,  the  neg^lisfence  of  the  driver  contribntinsr  to 
the  injury  does  not  amount  to  contributory  neiclisrence  of  the  plain  tiff , 
where  the  plaintiff  was  in  no  fault  in  riding  with  the  driver,  and  in  no 
way  controlled,  or  could  control,  his  management  of  the  team.  So  held 
in  Noyes  v.  Town  of  Boscawen,  64  N.  H.  361,  10  Atl.  690. 

One  who,  while  riding  in  the  private  carriage  of  another,  at  his  invi- 
tation, is  injured  by  the  negligence  of  a  third  party  (a  municipal  cor* 
poration),  may  recover  against  the  latter,  notwithstanding  the 
negligence  of  the  owner  of  the  carriage  in  driving  it  may  have  contrib- 
uted to  produce  the  injury ;  the  plaintiff  being  without  fault,  and 
having  no  authority  over  the  driver.  So  held  in  FoUman  v.  City  of 
Ma^kato,  35  Minn.  522, 29  N.  W.  317. 

The  negligence  of  a  man  who  invited  plaintiff,  a  woman,  to  ride  with 
him  in  his  carriage,  the  man  keeping  full  control  of  the  horse,  and 
plaintiff  having  no  reason  to  doubt  his  efficiency  and  care  in  driving, 
cannot  be  imputed  to  her,  in  an  action  against  a  town  for  injuries  due 
to  an  obstruction  negligently  left  in  the  street.  So  held  in  Town  of 
Knightstown  v,  Musgrove,  116  Ind.  121, 18  N.  E.  452. 

A  young  woman,  while  riding  in  a  carriage,  by  invitation  of  the 
owper,  driven  by  a  driver  sent  by  the  owner,  was  injured  on  a  public 
street  in  a  city  by  reason  of  the  negligence  of  the  city  in  allowing  the 
street  to  be  obstructed  by  broken  stone  used  in  repairing  it,  along  a 
high  embankment,  whereby  the  carriage  was  overturn^  down  the 
embankment,  and  her  leg  broken.  The  court  charged  the  jury  that  if 
the  driver  had  sole  charge  of  the  vehicle  and  the  animal  drawing  it, 
and  she  had  no  control  over  either,  the  negligence  of  the  driver,  if  he 
was  negligent,  could  not  be  imputed  to  her,  and  would  not  bar  her 
recovery.  This  was  held  not  erroneous.  City  of  Leavenworth  v.  Hatch 
(Kan.)i  45  Pac.  65. 

s.  Same — Ladies  in  Vehicle  Hired  by  Male  Members  of  Picnic  Party* 
and  Driven  by  One  of  Them. 

The  plaintiff,  a  young  lady,  was  one  of  a  picnic  party  consisting  of 
young  men  and  ladies.  The  latter  furnished  the  lunches,  and  the  former 
the  transportation — an  omnibus  drawn  by  four  horses,  as  to  the  hiring 
and  driving  of  which  the  ladies  had  nothing  to  do.  The  conveyance  was 
overturned,  and  the  plaintiff  injured,  by  the  negligence  of  the  defendant 
as  to  one  of  the  streets,  and  the  contributory  negligence  of  one  of  the 
young  men,  who  was  driving  at  the  time.  It  was  held  that  his  negli- 
gence could  not  be  imputed  to  the  plaintiff.  Koplits  v.  City  of  St. 
Paul,  86  Minn.  373,  90  N.  W.  794. 

t.  injury  to  Fireman— Defective  Rail— Negligence  of   Driver  of  Hose 
Cart. 

In  a  suit  by  a  city  fireman  against  a  railway  company  for  personal 
injuries  received  in  consequence  of  the  overturning  of  a  hose  cart  on 
which  he  was  riding,  alleged  to  have  been  caused  by  coming  in  con- 
tract with  an  improperly  placed  rail,  the  negligence  of  the  driver  of  the 
hose  cart  could  not  be  imputed  as  contributory  negligence  to  plaintiff, 
when  it  appeared  that  he  had  no  authority  or  control  over  the  driver. 
So  held  in  Elyton  I^and  Co.  v.  Mingea,  89  Ala.  521,  7  So.  666. 
u.  Ignorance  of  Danger. 

In  Carmi  v.  Ervin,  59  111.  App.  555,  it  is  held  that  one  riding  by 
invitation  of  the  driver  is  not  chargeable  with  the  negligence  of  the 
latter  in  driving  over  a  dangerous  road  where  he  was  without  knowledge 
of  its  condition. 

In  Borough  of  Carlisle  v.  Brisbane,  113  Pa.  St.  544, 6  Atl.  372,  an  ac- 
tion by  a  passenger  against  a  municipality  to  recover  damages  for 
injuries  sustained  by  him,  through  the  negligence  of  the  officers  of  the 
municipality  in  obstructing  the  highway  without  giving  warning  of 
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the  defect,  it  was  held  that  the  contribtttofy  ntgXigenct  of  a  Tolnatarj 
carrier  without  compensation »  can  not  be  imputed  to  him. 

In  Carr  v.  Baston  City,  142  Pa.  St.  139, 21  Atl.  822,  it  appeared  that  the 
driTer  of  a  sleigh,  proceedins^  bj  a  narrow  passag^eway  cat  throug^h  a 
heavy  fall  of  snow  in  a  city  street,  tamed  aside  to  pass  an  approaching 
team,  when  the  sleigh,  striking  against  the  bank,  was  upturned,  and  a 
lady,  carried  therein  as  a  guest,  was  thrown  out  and  injured.  It  was 
held,  in  an  action  against  the  city,  that  as  it  was  not  shown  that  the 
danger  was  patent  to  the  plaintiff,  she  could  not  be  held  guilty  of  con- 
tributory negligence  as  matter  of  law,  on  account  of  the  driver's 
negligence.  In  this  case  it  is  said  in  the  opinion  :  '*A  closely  analo- 
gous case  is  Dean  v.  Railroad  Co.,  129  Pa.  514, 18  Atl.  718,  where  the 
same  rule  was  applied  to  the  plaintiff,  who  was  riding  with  a  neighbor 
in  the  latter's  wagon,  neither  stopped,  looked  nor  listened,  nor  requested 
the  driver  to  do  so,  at  a  railroad  crossing  with  which  he  was  familiar. 
The  essential  point,  in  these  cases,  was  the  patent  character  of  the 
danger,  and  in  the  latter,  in  addition,  the  violation  of  a  fixed  rule  of 
law  as  to  the  duty  of  travelers  in  crossing  a  railroad,  thus  constituting 
legal  negligence." 

V.  Right  to  Rely  on  Skill  of  Driver. 

In  Ouverson  v.  City  of  Grafton,  5  N.  Dak.  281,  65  N.  W.  676,  it  is 
held  that,  when  plaintiff  at  her  own  request,  was  riding  with  a  third 
person,  who  owned  and  controlled  the  horse  and  conveyance,  and 
whose  judgment  and  capacity  to  drive  she  had  no  reason  to  doubt, 
such  person  being  in  no  manner  under  plaintiff*s  control,  and  not  being 
a  person  for  whom  plaintiff  was  responsible,  the  negligence  of  such 
person,  contributing  to  the  injury,  could  not  be  imputed  to  plaintiff  to 
defeat  a  recovery. 

w.  Not  Responsible  for  Drlver*s  Negligence. 

The  negligent  acts  of  one  in  whose  wagon  the  plaintiff  was 
riding  when  injured,  such  acts  causing  the  injury,  will  not  be 
allowed  to  defeat  the  plaintiff's  right  of  recovery  where  he  was  not 
responsible  for  such  negligence.  So  held  in  Mo.,  K.  St  T.  Ry.  Co.  of 
Tex.  V.  Rogers  (Tex.),  8  Am.  St  Eng.  R.  Cas.,  N.  8..  141. 

X.  Woman  Not  Engaged  in  Joint  Enterprise  with   Driver  over  Whom 
She  Had  No  Control. 

It  does  not  follow  that  because  several  persons  are  occupants  of  the 
same  vehicle  they  are  engaged  in  a  joint  enterprise,  within  the  mean* 
ing  of  the  law  of  negligence.  In  order  to  constitute  a  joint  enterprise 
on  the  part  of  such  persons,  within  the  purview  of  such  law,  there 
should  exist  between  them  a  joint,  or  community  of,  interest  in  the 
objects  of  the  enterprise  and  an  equal  right  to  direct  and  control  the 
movements  and  conduct  of  each  other  with  respect  thereto.  It  was  held 
in  this  case  that,  within  this  rule,  plaintiff  was  not  engaged  in  a  joint 
enterprise  with  the  driver  of  the  vehicle  in  which  she  was  riding  at  the 
time  of  her  injury,  and  the  negligence  of  the  driver  was  not  imputable 
to  her.  Cunningham  v.  City  of  Thief  River  Falls,  84  Minn.  21,  86  N. 
W.  763. 
y.  Concurrent  Negligence  of  Driver  and  Defendant. 

The  negligence  of  the  driver  of  a  private  vehicle  Is  not  imputable  to 
one  who  is  riding  with  him  at  his  invitation,  so  as  to  preclude  a  re- 
covery for  an  injury  caused  by  the  concurrent  negligence  of  such  driver 
and  defendant.  So  held  in  Hydes  Ferry  Turnpike  Co.  v.  Yates,  106 
Tenn.  428, 67  S.  W.  69. 

In  Johnson  v.  City  of  St.  Joseph,  %  Mo.  App.  664,  71  8.  W.  106,  it  is 
held  that  where  a  party  is  injured  by  a  defect  in  a  street  while  riding 
in  a  vehicle  over  it,  the  concurrent  negligence  of  the  driver,  if  not  his 
employee,  will  not  preclude  a  recovery  against  the  city. 

z.  Collisions  with  Cars—Negligence  of  Owner's  Servant  Not  Imput- 
able to  Guest. 
A  person  riding  by  invitation  in  a  carriage,  and  injured  by  collision 
with  a  railroad  engine  and  cars  at  a    street    crossing    by    reason    of 
the    negligence    of    those     operating    the  engine    and    cars,    may 
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recover  ag^ain'st  the  railroad  company,  notwithstanding  the  contrib- 
utory neglig^ence  of  the  driver  of  the  carriag'e,  a  servant,  whose  negli- 
gence  cannot  be  imputed  to  the  guest.  So  held  in  M'Caffrey  v. 
Delaware  &  H.  Canal  Co.,  16  N.  Y.  Supp.  495. 

aa.  Same — No  Control  over  Driver. 

The  contributory  negligence  of  a  driver  of  a  carriage  which  occa- 
sioned a  collision  with  a  street  car  cannot  be  imputed  to  a  person  in  the 
carriage,  where  the  driver  was  not  subject  to  his  direction.  So  held  in 
Kleiner  v.  Third  Ave.  R.  Co.,  55  N.  Y.  Supp.  394. 

In  Dyer  v,  R.  R.  Co.,  71  N.  Y.  223,  where  the  plaintiff  traveled  in  a 
vehicle  over  which  he  had  no  control,  but  at  the  invitation  of  the  owner 
and  driver,  it  was  held  that  no  relationship  of  principal  and  agent  or 
of  master  and  servant  arose  l>etween  them  ;  and,  although  he  so  travel^ 
voluntarily,  he  was  not  responsible  for  the  negligence  of  the  driver,  he 
himself  being  without  fault,  and  therefore  contributory  negligence  on 
the  part  of  the  driver  and  owner  of  the  vehicle  could  not  be  relied  on 
to  defeat  the  plaintiff's  action  against  the  railroad  company,  for  inju- 
ries received  in  a  collision  at  a  railroad  crossing. 

bb.  Same — Assumption  of  Control. 

In  Bergold  v,  Nassau  Blectric  R.  Co.,  52  N.  Y.  Supp.  11,  it  is  said  that 
the  fact  that  a  woman  who  is  riding  in  a  carriage  at  the  invitation  of  and 
as  the  guest  of  the  driver,  a  competent  and  sober  man,  warns  him  of 
danger  just  before  they  reach  a  railway  track,  does  not  constitute  such 
an  assumption  of  authority  or  control  as  to  impute  to  her  liability  for 
his  negligence,  which  contributes  to  an  accident  resulting  in  injury  to 
her. 

cc.  Same — Not  Responsible  for  Driver's  Negligence. 

Where  one  is  not  responsible  for  the  negligence  of  another  with  whom 
he  was  riding  when  approaching  a  railroad  Crossing,  any  act  of  the- 
other  will  not  defeat  his  right  of  recovery  against  the  railroad  company. 
So  held  in  Bryant  v.  International  &  G.  N.   R.  Co.,  19  Tex.  Civ.  App. 
88,  46  S.  W.  82. 

dd.  Same — Right  to  Rely  on  Care  of  Driver. 

In  Lake  Shore  &  M.  S.  Ry.  Co.  v,  Boyts  (Ind.  App.),  43  N.  B.  667,  it 
is  held  that  the  negligence  of  the  driver  of  a  vehicle  in  crossing  a  rail- 
road track  on  the  highway  cannot  be  imputed  to  one  riding  with  him 
as  his  guest,  who  had  good  reason  to  believe  him  to  be  a  careful  and 
competent  driver,  and  was  himself  without  personal  fault. 

ee.  Same — Competent  Driver  and  Quiet  Horse. 

In  Bait.  &  Ohio  R.  R.  Co.  v.  State,  79  Md.  335,  29  Atl.  518,  it  is  held 
that  one  who  accepts  an  invitation  from  an  able  and  competent  driver, 
with  a  quiet  horse,  to  take  a  gratuitous  ride  in  a  private  carriage,  is  not 
chargeable  with  such  driver's  negligence,  and  contributory  negligence 
on  his  part  is  no  defense  to  an  action  in  dama|^es  against  a  railroad 
company  for  the  death  of  the  person  accepting  the  ride  caused  by  a  col- 
lision with  a  train. 

ff.  Same  Negligence  of  Employer— Injury  to  Female  in  Charge  of 
Infant. 
Plaintiff,  a  female,  was  driving  with  a  lady  who  employed  her,  the 
latter  being  on  the  front  seat  and  driving,  while  plaintiff  was  on  the 
back  seat  in  charge  of  an  infant.  It  was  held  that  she  was  not  charge- 
able with  the  negligence  of  her  employer  in  contributing  to  her  injury 
while  passing  a  railroad.  Crawford  v,  Delaware,  Lr.  &  W.  R.  Co.,  13 
N.  Y.  S.  R.  298. 

gg.  Same — Employee  Driving  Master's  Children  without  Authority. 

Where  a  servant,  without  authority  of  his  master,  takes  the  children 
of  his  master  in  a  wagon  in  which  he  delivers  his  master's  goods,  and 
the  children  are  killed  by  an  accident  at  a  railroad  crossing  through 
{he  negligence  of  the  railroad  company  and  the  contributory  negligence 
of  the  servant,  such  contributory  negligence  does  not  bar  recovery  by 
the  master  against  the  railroad  company  for  such  negligence.  So  held 
in  Faust  v.  Phila.  &  R.  Ry.  Co.,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  146, 
191  Pa.  St.  420,  43  Atl.  329. 
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hh.  Same — Injury  to  Guest  in  Vshicis  Driven  by  Owner's  Son. 

Plaintiff  at  the  time  she  was  xtm  into  by  defendant's  train,  was  being* 
driTen  in  a  private  carriage,  by  invitation  of  its  owner,  the  driver 
being  the  owner's  son.  It  was  held  that  no  such  relationship  existed 
between  plaintiff  and  the  driver  that  the  negligence  of  the  driver 
conld  be  imputed  to  plaintiff.  Alabama  A  V.  Ry.  Co.  v.  Davis,  69  Miss. 
444, 13  So.  693. 

ii.  Seme— Degree  of  Watchfulness  Required  of  Driver  Not  Required 
of  Guest. 
In  Pyle  v.  Clark  (Utah),  5  Am.  A  Eng.  R.  Cas.,  N.  8.,  156,  it  is  held 
that  a  sr^est  who  is  riding  in  a  private  conveyance  and  is  injured  by 
being  struck  by  a  train,  through  the  negligence  of  the  driver,  neither 
his  servant  nor  his  ag'ent,  is  not  liable  for  the  driver's  negligence,  nor 
is  the  same  duty  of  watchfulness  imposed  upon  him. 

Jj.  Ssme — Injury  to  Fireman — Negligence  of  Driver  of  Fire  Engine. 

Where  plaintiff  was  injured  by  collision  of  a  fire  engine,  on  the 
tender  of  which  he  was  riding,  and  a  street  car,  the  negligence  of  the 
driver  of  the  engine  cannot  be  imputed  to  him.  So  held  in  Galligan  v. 
Metropolitan  St.  Ry.  Co.,  67  N.  Y.  Supp.  180. 

kk.  Same — Concurring  Negligence  of  Driver  and  Railroad. 

Where  an  action  is  brought  by  one  who  was  riding  gratuitously  with 
the  owner  and  driver  of  the  vehicle  to  recover  for  injuries  received 
through  the  concurring  negligence  of  the  driver  and  the  railway  com- 
pany, the  negligence  of  such  driver  cannot  be  imputed  to  the  plaintiff 
so  as  to  defeat  a  recovery  for  such  injuries.  So  held  in  Pyle  v.  Clark 
(C.  C.  A.),  8  Am.  A  Eag.  R.  Cas.,  N.  S.,  432. 

In  the  case  of  R.  R.  Co.  v.  Kadie,  43  Ohio  St.  91,  a  case  of  a  party 
riding  in  a  private  conveyance,  over  which  she  had  no  control,  and  who 
was  injured  in  a  collision  produced  by  the  concurrent  or  joint  negli- 
gence of  the  driver  of  the  private  carriage,  and  a  driver  of  a  street  car, 
the  plaintiff  was  allowed  to  recover. 

If  the  plaintiff  herself  was  free  from  negligence,  and  her  injury  was 
due  to  the  concurrent  negligence  of  the  railroad  company  and  the  per- 
son with  whom  she  was  riding  in  a  wagon,  he  not  being  her  servant, 
and  it  not  appearing  that  she  was  the  owner  of  the  horse  or  wagon,  or 
that  she  had  any  agency  or  concern  in  procuring  or  driving  the  same, 
and  nothing  appearing  which  tends  to  show  that  she  was  aware  of 
any  incompetency  in  the  driver,  the  company  is  liable  to  her  for  all 
the  damages  consequent  upon  the  injury,  and  can  take  no  credit  as  to 
any  part  thereof  on  account  of  the  contributory  negligence  of  the  driver 
of  the  wagon.  So  held  in  Metropolitan  St.  R.  Co.  v,  Powell,  89  6a. 
601, 16  8.  K.  118. 

II.  Injury  to  Fireman — Collision  between   Hose  Cart  and  Street  Car. 

In  Birmingham  Ry.  A  Electric  Co.  v.  Baker,  132  Ala.  507, 31  So  618,  it  is 
held  that  where  the  concurring  negligence  of  the  driver  of  a  hose  cart 
and  employees  in  charge  of  a  street  car  results  in  a  collision,  the  negli- 
gence of  the  driver  cannot  be  imputed  to  a  fireman  riding  on  the  truck, 
but  having  nothing  to  do  with  the  driving,  who  is  injured  in  the  col- 
lision, and  it  will  not  preclude  him  from  recovering  from  the  street  car 
company. 

3.  LIMITATIONS  OF  AND  EXCEPTIONS  TO  GENERAL  RULE. 
«.  Qui  Facit  Per  Alium  Facit  Per  8e. 

None  of  the  authorities  deny  the  truth  of  the  proposition  that  the 
occupant  of  either  a  public  or  private  conveyance  is  chargeable  with 
the  contributory  negligence  of  the  person  controlling  its  movements,  if 
the  relation  of  master  and  servant,  principal  and  agent,  or  any  other 
relation  exists  between  them  which  renders  applicable  the  maxim  qui 
facit  per  alium  facit  per  se. 

United  5/a/^5.— The  Livingstone,  104  Fed.  918;  Little  v.  Hackett.  116 
U.  S.  366,  6  Sup.  Ct.  Rep.  391. 
Alabama. — Ely  ton  Land  Co.  v.  Mingea,  89  Ala.  521,  7  So.  666. 
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Geor/ria.—RetLd  v.  City  A  Suburban  Ry.  Co.,  115  Ga.  366,  41 S,  E« 
629  ;  Roach  v.  W.  &  A.  R.  Co.,  93  Ga.  785,  21  S.  B.  67. 

Indiana,— Toledo  A  W.  R.  Co.  v.  Gkxldard,  25  Ind.  185. 

Iowa,— ttSiTkin  v,  Burling^toa,  etc.,  R.  Co.,  85  Iowa,  492,  52  N.  W. 
480  ;  Payne  v.  Chicag'o,  etc.,  R.  Co.,  39  Iowa,  492. 

Michifran.-<^\xd6y  v.  Horn,  46  Mich.  596, 10  N.  W.  32. 

Minnesota.— TollmTLU.  v.  Mankato,  35  Minn.  522,  29  N.  W.  317. 

Missouri. — Minster  v.  Citizens'  R.  Co.,  53  Mo.  App.  276. 

Nebf  aska.— OmKYiK  &  R.  V.  Ry.  Co.  v.  Talbot,  48  Neb.  627,  67  N.  W. 
599. 

New  Jersey. — New  York,  etc.,  R.  Co.  v.  Steinbrenner,  47  N.  J.  L.  161, 
54  Am.  Rep.  126,  23  Am.  &  Eng.  R.  Cas.  330  ;  Hoimark  v.  Consol.  Trac. 
Co.  (N.  J.),  9  Am.  A  Eng.  R.  Cas.,  N.  S.,  380. 

New  Vork.—HsLTTiB  v.  Uebelhoer,  75  N.  Y.  177  ;  Read  v.  Metropolitan 
SI.  Ry.  Co.,  68  N.  Y.  Supp.  539 ;  Bennett  v.  N.  Y.  Cent.  A  H.  R.  R.  Co., 
16  N.  Y.  Supp.  765  ;  Kleiner  v.  Third  Ave.  R.  Co.,  55  N.  Y.  Supp.  394  ; 
Brickell  v.  New  York,  C.  &  H.  R.  R.  Co.,  42  Am.  A  Eng.  R.  Cas.  107, 
120  N.  Y.  290, 24  N.  E.  449 ;  Callhan  v.  Sharp,  27  Hun  (N.  Y.)  85. 

North  Carolina.— Brsidly  v.  Ohio  River  A  C.  Ry.  Co.,  126  N.  Car.  735, 
36  S.  E.  182,  18  Am.  A  Eng.  R.  Cas.  340. 

Ohio.— St.  Clair  St.  R.  Co.  v.  Eadie,  43  Ohio  St.  91,  23  Am.  A  Bug. 
R.  Cas.  269, 1  N.  E.  519. 

Texas.— Johnaon  V.  Gulf,  etc.,  R.  Co.,  2  Tex.  Civ.  App.  139;  Gar* 
teiser  v.  Galveston,  H.  A  S.  A.  R.  Co.,  2  Tex.  Civ.  App.  230,  21  S.  W. 
631. 

England. — The  Bernia,  12  Prob.  Div.  58 ;  Reedie  v.  I/ondon,  etc.,  R* 
Co.,  4  Exch.  244. 

(1)  Charterer  of  Vessel. 

The  charterer  of  a  vessel  for  the  season  for  a  fixed  sum,  who  pays 
all  the  expenses  and  has  full  control,  management,  and  charge  of  her 
navigation,  becomes  the  owner  for  the  voyages  made  during  the  term 
of  the  charter  ;  and  where  the  vessel,  during  such  a  voyage,  has  beea 
sunk,  with  her  cargo,  in  a  collision  for  which  the  two  vessels  have  beea 
held  equally  in  fault,  he  is  affected  by  the  contributory  fault  of  his  vessel, 
and  is  entitled  to  recover  against  the  other  vessel  but  one-half  the  loss 
sustained  by  him  as  a  cargo  owner.  So  held  in  The  Livingstone,  104 
Fed.  918. 

(2)  Joint  Enterprise. 

In  Roach  v.  W.  A  A.  R.  Co.,  93  Ga.  785,  21  S.  E.  67,  it  is  held  that  the 
negligence  of  the  driver  and  owner  of  a  private  vehicle  who,  by 
such  negligence,  contributes  to  causing  a  collision  with  a  locomotive, 
is  not  imputable  to  another  person  riding  by  invitation  in  the  vehicle* 
unless  that  person  had  some  right,  or  was  under  some  duty,  to  control 
or  influence  the  driver's  conduct ;  that  such  right  might  arise  by  reason 
of  the  two  being  engaged  at  the  time  in  a  joint  enterprise  for  their 
common  benefit. 

In  New  York,  etc.,  R.  Co.  v.  Kistler  (Ohio),  4  R.  R.  R.  340,  27  Am.  A 
Eng.  R.  Cas.,  N.  S.,  340,  it  is  held  that,  while  the  doctrine  of  imputed 
negligence  does  not  prevail  in  Ohio,  yet,  where  two  or  more  persons 
take  an  active  part  in  a  joint  enterprise,  the  negligence  of  each,  while 
so  actively  engaged,  must  be  regarded  as  the  negligence  of  all. 

In  Omaha  A  R.  V.  Ry.  Co.  v.  Talbot,  48  Neb.  627,  67  N.  W.  599,  it  ap- 
peared that  two  mechanices  were  riding  in  a  wagon  in  which  they  were 
transporting  their  tools,  one  driving  the  team  ;  that  the  driver,  without 
looking  or  listening  for  the  approach  of  a  train,  drove  on  a  railroad  cross- 
ing, where  a  collision  with  a  locomotive  engine  occurred,  injuring  the 
other  mechanic.  It  did  not  appear  that  the  injured  party  was  under 
any  disability  whatever,  nor  whether  or  not  he  looked  or  listened.  It 
was  held  that,  the  conveyance  being  a  private  one,  the  driver  was  the 
agent  of  the  injured  party ;  that  if  the  act  of  the  driver  in  going  upon 
the  crossing  without  looking  and  listening  was  negligence  which  con- 
tributed to  the  injury  received,  the  injured  party  could  not  recover. 
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<3)  Partnership  betwssn  Driver  and  Plaintiff. 

In  an  action  brong^ht  to  recover  damaiires  for  personal  injuries  receired 
in  a  collision  t>etween  a  street  car  and  the  wagon  in  which  the  plaintiff 
^ras  riding^,  the  sole  ground  on  which  the  plaintiff  conld  be  charged 
Tritli  the  wagon  driver's  neglig'ence  was  that«  at  the  time  of  the  colli- 
aion,  the  driver  was  the  partner  of  the  plaintiff,  and  engaged  in  partner^ 
ship  business.  It  did  not  clearly  appear  from  the  evidence  that  the 
driver  was  so  engag^ed.  It  was  held  that  it  was  not  error  to  refuse  to 
•charge  absolutely  that  the  driver's  neglig'ence  was  imputable  to  the 
plaintiff.  Hoimark  v,  Consol.  Trac.  Co.  (N.  J.),  9  Am.  &  En^.  R.  Cas., 
K.  S.,  380. 

(4)  Employer's  Negligence — Fallen  Trolley  Wire. 

In  Read  v.  City  &  Suburban  Ry.  Co.,  3  R.  R.   R.  278,  26  Am.  A  Bug. 
R.  Cas.,N.  S.,278,  115  Ga.  366,418.  E.  629,  it  is  held  that  the  neg- 
lig'ence of  a  servant  in  failing,  while  driving  his  master  in  a  vehicle,  to 
avoid  the  danger  from  a  fallen  trolley  wire  is  imputable  to  his  master, 
(6)   Same — Driver  Furnished  by  Liveryman. 

Plaintiff,  proprietress  of  a  school  for  children,  owned  and  operated  a 
bus  for  taking  the  children  to  and  fro  t>etween  their  homes  and  the 
school.  The  horse  used  therewith  and  the  driver  were  procured  by  her 
from  a  livery  stable  keeper,  she  paying  said  keeper  a  certain  amount 
per  month  for  them.  It  was  held  that  the  driver  was,  in  the  driving  of 
the  bus,  plaintiff's  servant,  so  that  his  contributory  negligence  in  a 
collision  with  a  street  car  was  attributable  to  her.  Read  v.  Metropol- 
itan St.  Ry.  Co.,  68  N.  Y.  Supp.  539. 

<6)  Negligence  of  Husband  Imputable  to  Wife. 

In  Carlisle  v.  Town  of  Sheldon,  38  Vt.  439,  an  action  by  husband  and 
wife  against  a  town  for  injury  to  the  wife  on  the  highway  while  riding 
with  her  husband,  it  was  held,  that  any  want  of  ordinary  care  on  the 
part  of  the  husband  was  attributable  to  the  wife  in  the  same  degree 
as  if  she  were  acting  wholly  for  herself,  and  would  be  a  bar  to  a 
recovery.    In    this   case  it   is   said   in   opinion :    *'The   question   on 
this  part  of   the  case  is  whether    a  lack  of   ordinary  care  and  pru- 
dence on  the  part  of  the  husband  is  in  law,  under  the   circumstances 
of  the  case,  a  bar  to  a  recovery  for  an  injury  to  a  wife  when   she 
herself  was  in  the   exercise  of  that  degree  of   care  and  was  in  no 
fault  whatever.    The  wife  was  riding  in  a  wagon  which  was  drawn  by 
a  horae  driven  by  her  husband,  who  was  also  riding  in  the  same  wagon. 
She  was  a  passenger  over  the  highway,  and  she  stands  in  no  different 
position  in  respect  to  her  rights  as  against  the  town  from  that  which 
she  would  occupy  if  the  driver  of  the  vehicle  in  which  she  was  carried 
had  been,  instead  of  her  husband,  one  employed  for  that  purpose.    The 
negligence  or  want  of  ordinary  care  of  her  servant  would  have  the  same 
effect,  and  be  attended  with  the  same  legal  consequences,  which  would 
follow  from  her  own  negligence  or  want  of  care.    If  she  had  been  a  pas- 
senger in  the  stage  coach  on  this  occasion,  and  had  received  the  same 
injury,  under  precisely  the  same  circumstances,  although  she  might 
have  had  a  cause  of  action  against  the  proprietors  for  the  negligence 
or  want  of  ordinary  care  of  the  driver,  we  regard  it  as  clear  that  no  ac- 
tion could  have  been  maintained  against  the  town,  because  the  pro- 
prietors and  their  driver  would  in  respect  to  the  town,  be  treated  aa 
being  her  agents  and  servants,  and  their  negligence  or  want  of  ordinary 
care  would  be  attended  with  the  same  consequences  which  would  result 
from  her  own  negligence  and  want  of  such  care.    The  passenger  would, 
in  respect  to  the  town,  stand  upon  the  same  footing  that  he  would  had 
he  himself  been  the  driver.    There  is  nothing  in  the  marital  relation 
which  would  change  the  situation  of  the  wife  in  respect  to  her  husband's 
negligence  under  such   circumstances,   for  the   same    consequences 
would  have  followed  if  the  relation,  instead  of  being  that  of  husband  and 
wife,  had  been  that  of  parent  and  child,  father  and  daughter,  or  master 
and  servant,  or  if  she  had  been  an  entire  stranger,  and  had  been    car> 
ried  by  her  husband  as  a  passenger  gratuitously  and  without  any  expec- 
tation of  a  reward.    She  was  under  the  care  of  her  husband,  who  had  the 
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custody  of  her  person  and  was  responsible  for  her  safety  ;  and  any  want 
of  ordinary  care  on  his  part  is  attributable  to  her  in  the  same  degree  as 
if  she  were  wholly  acting  for  herself.  Holly  v.  Boston  Gas  Ught  Co.,  8 
Gray  123, 131, 132." 

In  G.,  C.  A  S.  F.  Ry.  v.  Greenlee,  62  Tex.  344,  in  an  action  for  dam- 
ages for  injuries  inflicted  by  a  train  on  a  woman,  while  she  was  in  a 
vehicle  driven  by  her  husband,  it  was  held  that  the  negligence  of  the 
husband  was  imputable  to  the  wife.  See  also,  Platz  v,  Cohoes,  24  Hun 
(N.  Y.)  101 ;  Huntoon  v.  Trumbull,  12  McCrary  (U.  8.)  314. 

(7)  Father's  Negligence. 

In  Kyne  v.  Wilmington  A  N.  R.  Co.,  8  Houst.  (Del.)  185,14  Ati.  922, 
it  is  held  that  a  child,  riding  with  its  father  who  is  driving,  cannot  re- 
cover for  injuries  received  by  reason  of  an  obstruction  in  the  highway 
where  the  father  is  guilty  of  negligence  contributing  to  the  injury. 

(8)  Failure  to  Discover  Train— Negligence  of  Parents  Imputable  to 
Child. 

In  Delaware,  S.  St  W.  R.  Co.  v.  DeVore  (C.  C.  A.),  114  Fed.  155,  it  is 
held  that  the  negligence  of  the  father  as  well  as  of  the  mother,  in  not 
discovering  a  train,  is  imputable  to  a  child,  held  in  the  arms  of  the 
mother,  who  was  setting  by  the  side  of  the  father,  who  was  driving, 
as  the  father  is  not  acting  as  a  driver  merely. 

(9)  Same— Children  Intrusted  to  Neighbor. 

In  T.  W.  &  W.  R.  Co.  V.  Miller,  76  111.  278,  it  is  held,  in  a  case  where  the 
parents  of  a  boy  aged  about  nine  years  intrusted  him  with  a  neighbor, 
and  the  two  latter,  in  the  neighbor's  wagon,  while  crossing  a  railroad 
track,  were  struck  by  a  passing  train,  going  at  its  ordinary  speed,  aad 
the  boy  killed,  and  the  proof  showed  that  the  train  was  in  plain  view 
for  a  considerable  distance  before  reaching  the  crossiag,  and  that  a 
bell  was  rung,  the  verdict  for  plaintiff  was  properly  reversed. 

(10)  Injury  to  Blind  Man— Negligence  of  Father. 

The  negligence  of  the  driver  of  the  wagon  is  imputable  to  deceased, 
who  was  blind,  and  unable,  to  take  care  of  himself,  and  who,  of  his 
own  volition,  confided  himself  to  the  care  of  such  driver,  his  father. 
8o  held  in  Johnson  v.  Gulf,  C.  A  S.  F.  Ry.  Co.,  2  Tex,  Civ.  App.  139, 
21  S.  W.  274. 

(11)  Negligence  of  Mother's  Driver. 

In  an  action  to  recover  for  personal  injuries  sustained  by  plaintiff,  a 
child  twelve  years  of  age,  resulting  from  a  locomotive  on  defendant's 
railroad  striking  a  carriage  in  which  plaintiff  was  riding  with  his 
mother,  the  driver  of  the  carriage  having  attempted  to  cross  the  track 
before  the  locomotive  passed,  the  evidence  showed  that  the  driver  was 
negligent  in  attempting  to  cross  the  track  without  making  an  effort  to 
discover  whether  there  was  a  train  approaching.  It  was  held  that  the 
plaintiff  was  gtiilty  of  contributory  negligence,  the  negligence  of  the 
driver  being  imputed  to  him,  and  he  could  not  recover.  Slater  v. 
Burlington,  C.  R.  &  N.  Ry.  Co.,  71  Iowa  209,  32  N.  W.  264. 

b.  Plaintiff  Chargeable  with  Contributory  Negligence  at  Crossing. 

In  Bush  V.  Union  Pac.  R.  Co.,  20  Am.  &  E<ng.  R.  Cas.,  N.  S.,  796,  62 
Kan.  709,  it  is  held  that  where  one  person  is  driving  with  another  for 
the  mutual  pleasure  of  both,  with  opportunity  to  see  and  equal  ability 
to  appreciate  the  danger,  such  person  is  chargeable  with  want  of  care 
in  driving  which  results  in  injury.  In  this  case  it  is  said  in  the  opinion : 
"It  is  contended  by  plaintiff  in  error  that,  if  Bowhay  was  guilty  of  con- 
tributory negligence  in  driving  upon  the  track  without  looking  or  listen- 
ing for  approaching  trains,  such  negligence  is  not  imputable  to  the 
plaintiff  in  error.  We  think  the  want  of  care  which  resulted  in  injury 
to  the  plaintiff  in  error  is  chargeable  to  her.  They  were  both  engaged 
in  a  common  purpose — mutual  pleasure.  Her  opportunity  and  ability 
to  see  and  appreciate  the  danger  was  equal  to  his.  She  was  in  no  way 
relying  upon  him.  It  is  true  he  furnished  the  vehicle  and  did  the  driv- 
ing but  she  seems  to  have  acted  independently  of  him.  When  they  started 
from  the  point  where  they  had  stopped  for  the  freight,  she  saw  the 
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track*  knew  they  intended  to  croum  it,  appreciated  the  danger,  and  did 
not  adTiae  or  sug^geat  that  they  be  more  cantioua,  bnt  did  look  for  an 
approaching*  train,  and  was  in  fact  the  first  to  see  it.  The  case  of  Read- 
in^r  Tp.  V.  Telfer,  57  Kan.  796,  48  Pac.  134,  relied  upon  by  counsel  for 
plaintiff  in  error,  is  easUr  distinguishable.  In  that  case  there  was  no 
charge  jnade  that  Mrs.  Telfer  was  sruilty  of  contributory  negrligence. 
The  only  question  was  whether  or  not  the  contributory  nesrlig^nce  of 
the  husband  was  imputable  to  her.  In  this  case  the  direct  ch9,Tgt  is 
made  that  plaintiff  in  error  was  herself  guilty  of  contributory  negU- 
g^ence.  In  Donnelly  v.  Railroad  Co.,  109  N.  Y.  16, 22, 15  N.  E.  733,  the 
court,  in  speaking^  of  the  negligence  of  one  who  is  riding  with  and 
accompanying  the  driver,  said :  *We  think  the  plaintiff  was  chargeable 
with  the  neglect  of  his  comrade.  He  was  conscious  of  the  danger,  and 
apparently  made  no  objection  or  effort  to  avoid  it.  He  was  eng-aged  in 
a  common  employment  with  Mr.  McNally.  He  had  full  control  of  hia 
own  actions,  and,  though  on  the  safe  track,  did  not  object  when,  after 
telling  McNally  to  turn  out,  they  turned  upon  the  dangerous  track.* 
In  Brickell  v.  Railroad  Co.,  120  N.  T.  290,  293,  24  N.  E.  449,  the  court 
said :  'It  is  no  less  the  duty  of  the  passenger,  where  he  has  had  the 
opportunity  to  do  so,  than  of  the  driver,  to  learn  of  danger,  and  avoid 
it  if  practicable.' 

In  Brickell  v.  New  York  Cent.  &  H.  R.  R.  Co.,  120  N.  Y.  290,  24  N.  E. 
449,  it  is  held  that,  plaintiff,  who  was  injured  at  a  railroad  crossing,  being 
on  the  seat  with  the  driver,  and  having  the  same  knowledge  of  the 
road,  and  opportunities  of  discovering  danger,  the  rule  that  the  driver's 
negligence  may  not  be  imputed  to  the  traveler  had  no  application. 

e.  Same — Girl  in  Vehicle  Driven  by  Mother. 

In  Griffith  v.  Baltimore  A  O.  R;  Co.  (C.  C.  A.),  44  Fed.  574,  an  action 
against  a  railroad  company  for  personal  injuries  at  a  crossing,  it  was 
shown  that  plaintiff,  a  young  girl,  was  in  a  carriage  with  her  mother, 
and  that  the  latter  was  driving  when  the  accident  occurred.  It  was 
held  that,  while  the  mother's  negligence  could  not  be  imputed  to 
plaintiff,  it  was  as  much  the  latter' s  duty  to  suggest  the  necessary  pre- 
cautions, and  to  protest  if  they  were  not  taken,  as  it  was  the  mother's 
duty  to  take  them. 

d.  Hired  Vehicle — Acquiescence  in  Negligence  of  Driver  at  Dangerous 

Place. 

Where  one  who  hired  and  rode  in  an  open  carriage  acquiesced,  when 
in  a  dangeroua  place,  in  the  negligence  of  the  driver  thereof,  which 
resulted  in  the  former's  fatal  injury,  he  was  guilty  of  contributory  neg- 
ligence, since  his  hiring  the  outfit  did  not  excuse  his  failure  to  exer- 
cise common  prudence.  So  held  in  111.  Cent.  R.  Co.  v.  McLeod,  78 
Miss.  334.  29  So.  76. 

In  this  case  it  is  said  in  the  opinion :  "It  is  a  mistake  to  suppose 
that  a  passenger  in  an  open  buggy  need  not  exercise  the  commonest 
prudence,  the  most  ordinary  care,  when  the  danger  of  his  surroundings 
is  apparent.  Ordinary  and  natural  prudence  requires  him  to  ti&e 
some  action,  and  to  check  or  remonstrate  with  the  driver.  Dean  v. 
Railroad  Co.,  129  Pa.  St.  514,  18  Atl.  7l8,  6  h.  R.  A.  143,  Smith  v. 
Railroad  Co.,  97  Me.  350,  32  Atl.  %7,  and  the  other  authorities  cited 
in  the  brief  of  counsel  for  appellant.  In  Railroad  Co.  v,  Davis,  69 
Miss.  444, 13  So.  693,  this  principle  is  recognized,  and  the  appellee  there 
saved  her  case  by  the  proof  that  she  tried  to  stop  the  driver." 

e.  Defective  Street— Equal  Opportunity  to  See  and  Avoid  Dangers. 
In  City  of  Vincennes  v,  Thuis,  28  Ind.  App.  523,  63  N.  B.  315,  it  is  held 

that  where  a  traveler  riding  with  another  as  his  guest  on  a  dark  night 
along  an  unlighted  street,  with  an  equal  opportunity  to  discover  and 
avoid  danger,  and  with  equal  knowledge  that  they  were  driving  at  a 
reckless  speed,  is  injured  by  a  collision  with  a  water  hydrant  at  its  proper 
place  in  the  street,  he  is  fir^ilty  of  such  negligence  as  precludes  a  re- 
covery against  the  city.  In  this  case  it  is  said  in  the  opinion  :  "It  is 
tme  that  where  one  accepts  an  invitation  to  ride  with  another  in  hia 
vehide,  as  his  guest,  without  any  authority  to  control  or  direct  the 
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movements  of  the  driver,  and  without  any  reason  to  doubt  that  the 
driver  is  skillful  and  competent,  the  neg'lifi^ence  of  the  owner  or  driver 
will  not  be  imputed  to  the  g'uest  so  as  to  deprive  him  of  the  rig-ht  to 
compensation  from  one  whose  neglect  of  duty  has  resulted  in  his 
injury.  Railroad  Co.  v,  Boyts,  16  Ind.  App.  640,  45  N.  E.  812 ;  Aurelins 
V,  Railroad  Co.,  19  Ind.  App.  584,  49  N.  E.  857  ;  Railroad  Co.  v.  Creek, 
130  Ind.  139,  29  N.  B.  481, 14  L.  R.  A.  733  ;  Board  ».  Mutchler,  137  Ind. 
140, 36  N.  E.  534  ;  Railroad  Co.  v,  Mcintosh,  140  Ind.  261, 38  N.  B.  476. 
But,  notwithstanding  this  rule,  it  is  as  much  the  duty  of  the  guest  to 
use  reasonable  care  and  judgment  to  learn  of  and  avoid  danger  as  it  is 
the  duty  of  the  driver." 

f.  Passenger  Chargeable   with  Conduct  of  Intoxicated     Driver   At- 

tempting to  Avoid  Paying  Toll. 

Where  an  intoxicated  driver  of  a  wagon  containing  passengers,  at- 
tempts, by  rapid  driving,  to  pass  a  toll  gate  without  paying  toll,  and 
the  keeper  thereupon  lowers  the  pole,  and  injures  a  person  in  the  wagon, 
the  toll  company  is  not  liable,  in  the  absence  of  proof  that  the  pas- 
senger was  not  negligent  in  failing  to  do  his  best  to  stop  the  driver,  and 
that  the  horses  were  so  close  to  the  gate  as  to  warrant  the  presumption 
that  the  keeper  acted  willfully.  So  held  in  Brannen  v.  Kokomo,  G.  & 
J.  G.  R.  Co.,  115  Ind.  115, 17  N.  E.  202. 

In  this  case  it  is  said  in  the  opinion :  "When  the  issue  is  one  of  neg- 
ligence, in  order  that  the  plaintiff  may  recover,  it  must  be  made  to  ap- 
pear from  the  evidence  that  he  was  not  guilty  of  negligence  contributing 
to  the  injury.  In  this  case,  we  are  not  called  upon  to  pass  upon  the 
evidence,  but  upon  the  facts  which  the  jury  have  found  from  the  evi- 
dence. While  there  may  be  ground  for  argument  as  to  whether  the 
facts  found  affirmatively  show  appellant  to  have  been  guilty  of  wrong 
and  contributory  negligence,  we  think  that  there  is  no  reasonable  es- 
cape from  the  conclusion  that  the  facts  so  found  fail  to  show  that  he 
was  not  guilty  of  such  wrong  and  negligence.  The  correctness  of  this 
conclusion  will  be  made  more  apparent  by  a  reference  to  some  of  the 
facts  stated  in  the  special  verdict,  without  undertaking  to  state  just 
how  much  weight  should  be  given  to  each  separately.  In  the  first  place, 
the  intoxication  of  the  driver,  and  his  course  in  striking  the  young 
horses^  attempting  to  run  them  through  the  gate  without  the  payment 
of  toll,  show,  at  least,  that  he  was  reckless  and  bold,  if  indeed,  he  was 
not  an  unfit  person  to  manage  the  team.  In  the  second  place,  appel- 
lant must  have  known  that  toll  was  due,  and  should  be  paid  at  the  toll 
gate.  He  knew  also  that  no  toll  was  paid  or  tendered  before  the  attempt 
to  pass  the  gate.  There  is  nothing  to  show  that  he  in  any  way  remon- 
strated or  objected  to  the  course  adopted  by  the  driver  to  pass  the  gate 
without  the  payment  of  toll.  For  aught  that  is  shown  in  the  special 
verdict,  he  was  acquiescing  in  the  purpose  of  the  driver,  and  all  that 
he  did  in  attempting  to  carry  out  that  purpose.  Having  reached  the 
conclusion  that  appellant  is  not  shown  to  have  been  free  from  wrong 
or  negligence  which  contributed  to  the  injury,  it  must  follow  that  he 
cannot  recover,  unless  appellee  is  chargeable  with  something  more  than 
negligence." 

g.  Quest's  Knowledge  of  Risks. 

la  LDhman  v.  fdcManera,  9  Pa.  DIst.  R.  233,  it  is  held  that  the  neg- 
ligence of  a  person,  not  a  common  carrier,  in  driving  over  a  defective 
road,  is  imputable  to  his  guest  riding  with  him,  if  the  latter  knew  the 
risk  incurred  in  using  the  road. 

V.  DOCTRINE  OF  THOROGOOD  V.  BRYAN. 

I.  ENGLAND. 

This  doctrine,  which  few  of  the  American  cases  have  directly  ap- 
proved, is  that  the  contributory  negligence  of  a  carrier  should  be  im- 
puted to  a  passenger. 

This  case  was  one  where  a  passenger  in  an  omnibus  was  injured  by 
the  joint  negligence  of  the  driver  of  another  omnibus  and  that  of  the 
one  in  which  he  rode.    The  reasons  assigned  were  that  the  plaintiff  being 
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a  passenger  voluntarily  waa  so  far  identified  with  the  carriaice  in  which 
be  was  traveling'  that  want  of  care  on  the  part  of  the  driver  would  bar 
the  action  ;  that  the  passenger  stood  in  the  position  of  a  master  responsi- 
ble for  the  acts  of  the  driver  as  though  those  of  a  servant.  Thorogood 
V.  Bryan,  8C.  B.  115. 

But  the  doctrine  of  Thorogood  v,  Bryan  was  never  adopted  in  Scot- 
land nor  by  the  E^nglish  admiralty  court,  and  was  never  at  rest,  but 
bas  been  constantly  doubted  and  criticised  in  other  English  courts, 
until,  in  1^,  it  was  overruled  by  the  court  of  appeals,  without  a  dis- 
senting vote  on  the  question,  in  the  exhaustively  considered  case  of  The 
Hernia,  L.  R.  12  Pro.  Div.  58.  The  action  in  that  case,  though  origi- 
nating in  the  admiralty,  was  brought  under  Lord  Cambell's  act  and  was 
l^ovemed  in  all  respects  by  common  law  rules,  and  the  full  court  of 
Sngland  unhesitatingly  swept  away  the  old  rule,  saying  it  was  a  ficti- 
tious extension  of  the  principle  of  agency  unwarranted  upon  any  rule 
or  theory  of  law. 

2.  IOWA. 

In  this  state  the  doctrine  is  only  applied  in  actions  for  injuries  sus- 
tained by  persons  while  occupants  of  private  vehicles.  See  Arts  v. 
Chicago,  R.  I.  A  P.  Ry.  Co.,  34  Iowa  153 ;  Payne  v.  C,  R.  I.  A  P.  R. 
Co.,  39  Iowa  523  (a  crossing  accident).  See  also,  Tahn  v,  Ottumwa, 
60  Iowa  429,  15  N.  W.  257  (negligence  of  husband  imputable  to  wife). 

But  in  Nesbet  v.  Town  of  Garner,  75  Iowa  314, 39  N.  W.  516,  it  is  held 
that  where  plaintiff  rides  on  the  highway  in  the  vehicle  of  another, 
by  invitation,  neither  exercising  nor  assuming  any  control  over  the 
movements  of  the  vehicle,  the  driver  does  not  become  the  agent  or  the 
servant  of  plaintiff,  in  such  sense  that  his  negligence  contributing  to  an 
injury  occasioned  by  a  defect  in  the  highway  will  be  imputed  to 
plaintiff. 

3.  MONTANA. 

In  Montana  the  doctrine  of  Thorogood  v,  Bryan  is  applied  where  oc- 
cupants of  private  conveyances  are  injured  through  the  contributory 
n-sgllgence  of  their  drivers.  Thus,  in  Whittaker  v.  City  of  Helena,  14 
Mont.  124,  35  Pac.  904,  it  is  held  that  the  negligence  of  the  owner 
and  driver  of  a  private  conveyance  is  imputable  to  one  who  is  volun- 
tarily riding  with  him,  and  the  latter  cannot  recover  damages  against 
a  city  for  injuries  caused  by  its  negligence,  where  the  negligence  of 
such  driver  contributed  thereto. 

4.  PENNSYLVANIA. 

This  state  seems  to  adhere  to  the  doctrine  that  the  contributory 
negligence  of  a  carrier  is  imputed  to  his  passenger.  Thus  in  Phil.  & 
Reading  R.  Co.  v,  Boyer,  97  Pa.  St.  91,  it  is  held,  in  an  action  to  recover 
damages  for  the  death  of  a  person  caused  by  a  collision  between  a 
train  of  the  defendants  and  a  street  railway  car  in  which  deceased  was 
traveling,  that  the  plaintiff,  in  order  to  recover,  must  show  that  death 
resulted  directly  from  the  negligence  of  the  defendants'  servants,  and 
that  the  street  railway  company  was  not  negligent. 

In  lK>ckhart  v,  Lich  ten  thaler,  46  Pa.  St.  151,  it  is  held  that  where  a 
passenger  on  a  carrier  vehicle  is  injured  by  a  collision  resulting  from 
the  mutual  negligence  of  those  in  charge  of  it  and  of  another  party,  the 
carrier  alone  must  answer  for  the  injury ;  but  if  the  negligence  of 
the  carrier  did  not  directly  contribute  to  the  accident,  though  it  may 
have  been  negligent  in  a  general  sense,  the  other  party  will  be  an- 
swerable, if  its  negligence  was  the  proximate  cause. 

In  Bunting  v.  Hogsett,  48  Am.  &  Eng.  R.  Cas.  87, 139  Penn.  St.  363, 
21  Atl.  31,  23  Am.  St.  Rep.  192,  however,  it  is  held  that  if  an  individual 
is  injured  by  the  concurrent  and  contributory  negligence  of  two 
parties,  one  of  whom  at  the  time  is  the  common  carrier  of  his  person, 
both  tort  feasors  are  liable  to  him  jointly  and  severally.  In  this  case  it 
is  said  in  the  opinion  :  *'The  identification  of  the  passenger  with  the 
negligent  driver,  or  the  owner,  or  the  carrier,  as  the  case  may  be, 
without  his  co-operation  or  encouragement  is  a  gratuitous  assump- 
tion." 
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And  the  rule  is  held  not  to  be  applicable  to  occupants  of  private 
vehicles.  Thus  in  Borough  of  Carlisle  v,  Brisbane,  113  Pa.  St.  544,  6 
Atl.  372,  it  is  held  that,  in  an  action  by  a  passeng-er  against  a  munici- 
palit J  to  recover  damages  for  injuries  sustained  by  him,  though  ^  the 
negligence  of  the  officers  of  the  municipality  in  obstructing  the^  high- 
way without  giving  warning  of  the  same,  the  contributory  negligence 
of  a  voluntary  carrier  without  compensation  cannot  be  imputed  to  him. 
In  this  case  it  is  said  in  the  opinion  :  **The  doctrine  declared  in  Lock- 
hart  V,  Lrichtenthaler,  and  Phila.  &  Read  R.  R.  Co.  v.  Boyer  is  not 
applicable  to  this  case    *    *    *  ." 

It  is  true  that  the  authority  of  these  cases  (New  York  cases  supporting 
the  doctrine  of  the  principal  case)  may  be  supposed  to  be  somewhat 
impaired  in  Pennsylvania  by  the  fact  that  in  New  York  the  rule  of 
Thorogood  V,  Bryan  has  beea  repudiated  (Chapman  v.  New  Haven  R. 
R.  Co.,  19  N.  Y.  341),  but,  as  we  hold  the  rule  of  policy  only  to  apply 
to  the  case  of  a  common  carrier,  there  is  no  reason  to  discredit  the 
authority  in  cases  where  this  rule  of  policy  does  not  apply."  See  also, 
section  II. 

5.  WISCONSIN. 

In  this  jurisdiction  the  doctrine  of  Thorogood  v,  Bryan  is  held  ap- 
plicable where  the  occupants  of  private  vehicles  are  injured  through 
the  negligence  of  those  controlling  their  movements.  See  Prideanz  v. 
Mineral  Point,  43  Wis.  513  ;  Otis  v.  Janesville,  47  Wis.  422,  2  N.  W.  783. 

In  Prideaux  v.  City  of  Mineral  Point,  43  Wis.  513,  was  presented  the 
case  of  one  (the  plaintiff)  riding  in  a  conveyance  hired  and  driven  by 
another  person,  and  injury  to  the  plaintiff  from  the  concurrent  negli- 
gence of  the  driver  and  of  the  defendant.  The  court  denied  a  right  to 
recover  under  such  circumstances. 

Reasons  Qiven  as  Sustaining  Minority  Doctrine. 

In  Prideaux  v.  Mineral  Point,  43  Wis.  513,  the  court  said :  "One  vol- 
untarily in  a  private  conveyance  trusts  his  personal  safety  in  the  convey- 
ance to  the  person  in  control  of  it.  Voluntary  entrance  into  a  private 
conveyance  adopts  the  conveyance,  for  the  time  being,  as  one's  own« 
and  assumes  the  risk  of  the  skill  and  care  of  the  person  guiding  it. 
Pro  hac  vice,  the  master  of  a  private  yacht,  or  the  driver  of  a  private 
carriage  is  accepted  as  his  agent  by  every  person  voluntarily  commit- 
ting himself  to  it.  When  paterfamilias  drives  his  wife  and  child  in 
his  own  vehicle,  he  is  surely  their  agent  in  driving  them,  to  charge 
them  with  his  negligence.  It  is  difficult  to  perceive  on  what  principle 
he  is  less  the  agent  of  one  who  accepts  his  or  their  invitation  to  ride 
with  them.  There  is  a  personal  trust  in  such  cases,  which  implies  an 
agency.  So,  several  persons  voluntarily  associating  themselves  to 
travel  together  in  one  conveyance  not  only  put  a  personal  trust  in  the 
skill  and  care  of  that  one  of  them  whom  they  trust  with  the  direction 
and  control  of  the  conveyance,  but  appear  to  put  a  personal  trust  each 
in  the  discretion  of  each  against  negligence  affecting  the  common  safety. 
One  enters  a  public  conveyance  in  some  sort  of  moral  necessity. 
One  generally  enters  a  private  conveyance  of  free  choice,  voluntarily 
trusting  to  its  sufficiency  and  safety.  It  appears  absurd  to  hold  that 
one  voluntarily  choosing  to  ride  in  a  private  conveyance  trusts  to  the 
sufficiency  of  the  highway  ;  to  the  care  and  skill  governing  trains  at 
railroad  crossings  ;  to  the  care  and  skill  of  everything  except  that  which 
is  most  immediately  important  to  himself  ;  and  trusts  nothing  to  the 
sufficiency  of  the  very  vehicle  in  which  he  voluntarily  travels  ;  nothing 
to  the  care  and  skill  of  the  person  in  charge  of  it.  His  voluntary  en- 
trance is  an  act  of  faith  in  the  driver ;  by  implication  of  law,  he  accepts 
the  driver  as  his  agent  to  drive  him.  In  the  absence  of  express  adjudi- 
cation, the  general  rules  of  implied  agency  appear  to  sanction  this  view. 
*  *  *  A  woman  may,  and  should,  refuse  to  ride  with  a  man,  if  she 
dislikes  or  distrusts  the  man  or  his  horse  or  his  carriage.  But  if  she 
voluntarily  accepts  his  invitation  to  ride,  the  man  may,  indeed,  become 
liable  to  her  for  gross  negligence  ;  but,  as  to  third  persons,  the  man  is 
her  agent  to  drive  her — she  takes  the  man  and  horse  and  carriage  for 
the  jaunt ;  for  better,  for  worse," 
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*'s  Freedom  from  Negligence  Not  imputable  to  Paseenger. 
In  Johnaon  v.  Superior  Rapid  Tranait  R.  Co.,  91  Wia.  233,  64  K.  W. 
753,  an  action  for  peraonal  injuriea  received  in  a  colliaion  between  a 
street  car  and  a  phaeton  in  which  plaintiff  waa  crotaing  the  track,  it  ia 
held  that  if  the  plaintiff,  by  ordinary  care,  might  have  avoided  the  in- 
jax7,  ahe  cannot  recover,  even  if  the  driver  of  the  phaeton  did  exerciae 
•nch  care.  A.  R.  Y. 


Mann  et  aL  v.  Pere  Marquette  R.  Co. 

{Supreme  Court  of  Michigan^  Dec.  ^i,  1903.) 

[97  N.  W.  Rep.  721.] 

Carriera — Conatruction  of  Special  Facilitiea — Side  Track— Firea — Ra- 
leaaing— Liability— Contract— Public  Policy. 
A  contract  between  a  railroad  and  a  shipper  by  which  the  railroad 
bnilda  a  aide  track  for  the  ahipper'a  convenience,  and  the  ahipper  agreea 
to  indemnify  the  railroad  from  all  liability  for  loaa  by  fire,  though  canaed 
by  the  railroad'a  negligence,  is  not  againat  public  policy,  aa,  in  put- 
ting in  anch  tracks,  the  railroad  ia  not  acting  aa  a  common  carrier. 

Same — Same — Same— Same— Reieaaing  from  Liability— Contract— in* 
atruction. 
In  an  action  against  a  railroad  for  loas  by  fire  on  a  side  track  which 
waa  built  by  agreement  between  plaintiff  and  defendant,  which  agree- 
ment exempted  defendant  from  liability  for  loaa  by  fire,  the  conatruc- 
tion of  the  contract  was  for  the  court ;  and  it  was  error  to  instruct  the 
jury  that  it  was  for  them  to  determine  whether  the  loss  came  within 
the  contract,  and  not  to  instruct  them  that  the  contract  relieved  de- 
fendant from  its  negligent  acts. 

Firea — Vicinity  of  Track— Inatruction. 

Under  a  contract  reieaaing  a  railroad  from  all  liability  for  loaa  by 
fire  of  any  property  '*aituated  or  hereafter  placed  in  the  vicinity  of  auch 
track,  whether  such  loss  result  from  negligence  or  other  cause,"  it  waa 
error  to  anbmit  to  the  jury  the  queation  whether  the  property  deatroyed 
by  a  fire  which  atarted  at  a  point  about  40  feet  from  the  track,  and 
conaumed  lumber  situated  some  400  feet  from  that  point,  and  near  the 
tracka — the  ground  being  littered  with  shavings,  which  it  was  the  duty, 
under  the  contract,  of  the  property  owner  to  clear  away — was  situated 
In  the  "vicinity"  of  the  tracks,  but  the  court  should  have  so  declared  aa 
a  matter  of  law. 

Same — Combuatiblea  near  Right  of  Way— Breach  of  Contract. 

Under  a  contract  with  a  railroad  by  which  plaintiffs  agreed  to  keep 
adjacent  grounds  on  each  side  of  a  side  track  built  for  them  reasonably 
free  from  inflammable  materials,  loss  from  a  fire  communicated  to 
shavings,  sawdust,  and  small  pieces  of  boards,  allowed  by  plaintiffs 
to  accumulate  to  the  depth  of  nearly  a  foot,  was  the  result  of  plaintiffs' 
own  failure  to  comply  with  the  contract. 

Same — Reieaaing  Liability — Contract.* 

A  contract  by  which  a  railroad  built  a  side  track  for  a  shipper,  who 
agreed  to  exempt  it  from  all  liability  for  loss  from  fire  caused  by  the 
railroad's  negligence  or  otherwise,  of  property  placed  in  the  vicinity  of 
the  aide  track,  exempted  the  railroad  from  liability  for  fire  communi- 
cated by  aparks  from  an  engine  entering  upon  tracka  leading  to  the 
aide  track  for  the  express  purpose  of  using  the  side  track  in  the  bus!- 
neaa  of,  and  solely  for  the  use  of,  the  shipper,  and  under  his  direction. 

Same — Combuatiblea  near  Right  of   Way— Breach  of   Contract— De- 
fective Spark  Arreater. 
Plalntiffa  and  defendant  railroad  entered  into  a  contract  for  the  con- 

*See  generally,  note  appended  to  Ordelheide  v.  Wabaah  R.  Co.  (Mo.)f 
8  R.  R.  R.  36,  31  Am.  &  Eng.  R.  Caa.,  N.  8.,  36. 
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struction  of  a  side  track,  under  which  plain ti£Pa  agreed  to  releaae 
defendant  from  any  liability  for  loaa  by  fire  caused  by  defendant's 
negligence  or  otherwise,  and  also  agreed  to  keep  the  premises  in  a  safe 
condition,  free  from  inflammable  material.  Plaintiffs'  foreman,  know- 
ing that  one  of  defendant's  engines  threw  sparks,  instructed  the 
engineer  to  come  upon  the  premises  on  a  day  when  the  wind  'wsla  blow- 
ing almost  a  gale,  and  when  the  ground  was  littered  with  shavings, 
sawdust,  and  other  combustible  matter  ;  merely  requesting  the  eng-ineer 
to  be  careful.  The  engine,  though  defective,  was  properly  manag-ed, 
and  communicated  fire  by  means  of  flying  sparks,  which  resulted  in 
the  destruction  of  a  pile  of  lumt>er :  held^  that  the  negligence,  if  any, 
was  that  of  plaintiffs,  and  not  of  defendant. 

Error  to  Circuit  Court,  Muskegon  County;  Fred  J.  Russell, 
Judge. 

Action  by  Robert  K.  Mann  and  William  S.  Watson  agrainst 
the  Pere  Marquette  Railroad  Company.  There  was  judg- 
ment for  plaintifis,  and  defendant  brings  error.     Reversed. 

Plaintifis  are  lumbermen,  and  own  a  large  mill  plant  near 
Muskegon.  Desiring  to  have  a  side  track  on  each  side  of 
their  mill  for  the  purpose  of  shipping  in  and  shipping  out 
products,  they  applied  to  the  defendant  to  put  in  such  tracks. 
Thereupon  the  following  contract  was  executed  by  them : 

^^Agreement,  made  this  ninth  day  of  November,  A.  D.  1901, ' 
between  R.  K.  Mann  and  W.  S.  Watson,  both  of  Muskegon* 
Michigan,  and  doing  business  under  the  name  of  Mann,  Wat- 
son &  Company,  hereinafter  for  convenience  called  the  first 
party,  and  the  Pere  Marquette  Railroad  Company,  herein- 
after called  the  second  party. 

^^The  first  party  hereby  requests  the  second  party  to  con-  * 
struct  two  side  tracks  to  be  located  at  Muskegon,  Muskegon 
county,  Michigan;  No.  i,  connecting  with  the  South  Horn 
track,  about  200  feet  east  of  Location  Stake  45,  and  extending 
westerly  about  580  feet,  No.  2  connecting  with  the  Brewery 
siding,  about  300  feet  west  of  Location  Stake  30,  extending 
easterly  300  feet,  for  the  convenience  of  the  first  party  in 
receiving  and  shipping  freight.  In  consideration  of  the 
representations,  promises  and  undertakings  of  the  first  party, 
and  upon  the  conditions  and  with  the  reservations  hereinafter 
stated,  the  second  party  hereby  agrees  to  comply  with  such 
request  as  soon  as  practicable  after  the  execution  of  this 
agreement. 

''Wherefore,  this  writing  witnesseth: 

''(i)  Said  side  tracks  shall  be  constructed,  substantially 
according  to  the  plan  hereto  attached,  six  hundred  and  eighty 
feet,  or  thereabouts,  thereof  being  upon  land  owned  or  con- 
trolled by  the  first  party,  and  two  hundred  feet,  or  there- 
abouts, upon  land  owned  or  controlled  by  the  second  party. 
The  first  party  hereby  represents  that  they  have  lawful 
authority  to  permit  the  second  party  to  construct  and  use  said 
side  track  according  to  said  plan  and  the  terms  of  this  agree- 
ment, beyond  the  line  indicated  on  said  plan  as  the  limit  to 
the  second  party's  premises;  and  the  first  party  hereby  grants 
to  the  second  party  the  right  to  construct  and  use  said  side 
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tracks  in  accordance  with  the  terms  hereof,  and  hereby  agrees 
to  indemnify  and  save  the  second  party  harmless  of  and  from 
all  damages,  costs,  and  expenses  that  may  be  suffered  or  in- 
caired  by  it  on  account  of  any  claim  of  trespass  or  other 
claim  by  any  third  party  or  parties,  arising  from  the  con- 
strnction  or  nse  of  said  side  track. 

'*(2)  The  material  for  the  construction  of  said  side  track 
shall  be  furnished  as  follows,  by  the  second  party :  The  said 
side  tracks,  including  ties,  rails,  switches  and  crossing 
□Qaterial,  if  any,  shall  be  and  remain  the  property  of  the 
second  party  and  under  its  exclusive  control,  except  as  herein 
otherwise  stated.  And  the  second  party  shall  have  the  right 
to  use  the  whole  or  any  part  of  said  tracks  for  other  business 
than  that  of  the  first  party,  when  it  will  not  interfere  with  the 
first  party's  business,  without  any  allowance  therefor  to  the 
first  party,  and  without  restriction  except  as  herein  stated, 
/'(s)  The  principal  inducement  for  the  construction  of  said 
side  tracks  by  the  second  party,  is  to  secure  as  much  as  possi- 
ble of  the  freight  to  be  shipped  to  or  from  the  first  party  in 
connection  with  the  business  carried  on  by  the  first  party, 
along  or  near  said  proposed  side  tracks,  and  in  consideration 
of  the  agreements  of  the  second  party  herein  contained,  the 
first  party  hereby  agrees  that  from  the  date  hereof,  all  freight 
shipped  by  the  first  party  in  connection  with  said  business 
(and  all  freight  shipped  to  them  so  far  as  they  control  the 
shipment  thereof)  shall  be  shipped  over  the  railroad  of  the 
second  party,  whenever  it,  either  alone  or  in  connection  with 
other  lines,  shall  be  willing  to  carry  the  same  at  rates  equally 
favorable  with  those  actually  offered  by  another  carrier.  And 
the  first  party  shall  at  all  times  during  the  continuance  of 
this  agreement,  give  the  second  party  opportunity  to  meet 
the  rates  of  a  competitor  before  shipping  any  such  freight 
by  another  carrier.  The  first  party  further  agrees  that  all 
freight,  the  destination  or  place  of  shipment  of  which  shall  be 
off  the  lines  operated  by  the  second  party,  shall,  so  far 
as  the  first  party  may  be  able  to  control  the  same,  be  so 
routed  as  to  give  the  second  party  the  benefit  of  the  longest 
possible  haul  over  lines  owned  or  operated  by  the  second 
party.  It  is  agreed  that  if  at  any  time  the  first  party  shall  fail 
to  observe  the  true  intent  and  meaning  of  this  paragraph,  the 
second  party  shall  have  the  right,  after  fifteen  days'  notice  to 
the  first  party,  to  terminate  this  agreement,  and  to  enter  upon 
the  lands  referred  to  and  remove  said  side  track  and  all  its 
connections. 

''(4)  The  first  party  recognizes  that  the  use  of  said  side 
track  involves  risk  of  loss  by  fire  originating  from  the  second 
party's  engines.  As  a  further  inducement  and  consideration 
for  the  construction  of  said  side  track,  the  first  party  hereby 
assumes  all  such  risk  of  fire,  and  releases  the  second  party 
from  aU  liability,  statutory  or  otherwise,  for  any  loss  or  injury 
by  fire  sustained  in  respect  to  buildings  owned  by  the  first 
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party,  or  personal  property  belonging  to  or  in  charge  of  the 
first  party,  now  situated  or  hereafter  placed- in  the  vicinity  of 
said  side  track,  whether  such  loss  or  injury  be  due  to  negli- 
gence of  the  second  party  or  its  employees,  or  to  other 
causes ;  and  the  first  party  further  agrees  to  keep  the  grounds 
adjacent  to  said  side  track,  on  each  side,  reasonably  free  and 
clear  of  inflammable  and  combustible  material,  so  as 
to  prevent  the  starting  by  fire  by  means  thereof  to  the 
property  of  the  second  party,  and  others,  as  well  as  to  the 
property  of  the  first  party;  and  the  first  party  hereby 
assumes  all  duty  concerning  the  condition  of  said  grounds, 
and  releases  the  second  party  from  all  liability,  statutory  or 
otherwise,  on  account  of  fires  that  may  be  due,  in  whole  or 
in  part,  to  the  condition  of  said  grounds.  The  first  party 
further  agreed  that  before  or  at  the  time  of  procuring  fire  in- 
surance on  any  of  their  buildings  or  personal  property,  now 
or  hereafter  situated  in  the  vicinity  of  said  side  track,  they 
will  distinctly  give  notice  to  each  and  every  insurance  com- 
pany about  to  issue  a  policy  to  the  first  party  on  such  builds 
ings  or  personal  property,  of  the  substance  and  purport  of 
this  agreement,  so  that  each  interested  insurance  company 
shall  know  that  it  will  acquire  no  right  by  subrogation*  or 
otherwise,  to  recover  of  the  second  party  for  any  loss  by  fire; 
and  the  first  party  agrees  to  indemnify  the  second  party  from 
all  damage,  costs  and  expenses  on  account  of  claims  that  may 
be  made  against  the  second  party  by  any  insurance  company 
on  account  of  the  burning  of  any  buildings  or  personal  prop- 
erty located  in  the  vicinity  of  said  side  track. 

''(s)  The  first  party  agrees  that  they  will  not  erect,  or  per- 
mit to  be  erected,  any  structure,  temporary  or  otherwise, 
over  or  above  said  track,  at  a  lower  level  than  twenty-two 
feet  above  the  track  rails,  nor  nearer  to  the  sides  of  the  rails 
than  six  feet,  without  first  obtaining  the  written  consent  of 
the  second  party ;  and  as  a  further  inducement  and  considera- 
tion for  the  construction  of  said  side  tracks,  the  first  party 
assumes  all  risk  of  injury  to  any  building  or  structure  and  the 
contents  thereof  now  or  hereafter  situated  in  the  vicinity  of 
said  side  tracks,  caused  by  an  engine  or  car  coming  in  con- 
tact with  said  building  or  structure,  whether  due  to  negli- 
gence of  the  second  party's  employees,  or  to  other  causes; 
and  the  second  party  is  hereby  released  from  all  liability 
tderefor. 

''(6)  Said  side  tracks  shall  be  maintained  by  the  second 
party,  and  the  cost  of  such  maintenance  shall  be  borne  by  the 
second  party. 

''(7)  In  case  the  first  party  shall  fail  in  the  performance  of 
any  of  the  agreements  on  their  part  herein  contained,  the 
second  party  shall  have  the  right,  at  once  and  without  notice, 
to  terminate  this  agreement ;  and  it  may  at  its  option,  after 
sixty  days  notice  in  writing  to  the  first  party,  elect  to  termi- 
nate this  agreement.     In  either  case  it  shall  have  the  right  to 
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enter  upon  the  property  of  the  first  party  and  remove  said 
track  and  connections;  but  the  second  party,  its  successors 
and  assigns,  shall  have  the  right  to  maintain  and  use  said 
track  pursuant  to  this  agreement,  so  long  as  the  business 
reached  thereby  shall  be  conducted  in  the  vicinity  thereof; 
and  the  first  party  shall  not  grant  or  attempt  to  grant  to  any 
part^  any  right  to  use  the  same  at  any  time. 

''03)  The  successors  and  assigns  of  the  second  party  shall 
succeed  to  all  the  rights  and  privileges  accorded  by  this 
agreement  to  the  second  party,  and  shall  be  entitled  to  en* 
force  the  agreements  of  the  first  party  herein  contained;  and 
any  assignment  by  the  first  party  of  his  rights  under  this 
agreement  shall  be  subject  to  the  written  consent  of  the  gen- 
eral manager  of  the  second  party  and  be  void  unless  given 
with  such  consent." 

(Sketch  omitted  as  not  an  essential  illustration  of  the  facts.) 

In  reply  to  special  questions,  the  jury  found  that  the  engine 
was  not  in  good  condition  when  it  left  the  defendant's  shops, 
April  2d,  20  days  before  the  fire;  that  it  was  not  properly  in- 
spected at  weekly  intervals ;  that  at  each  inspection  after 
April  2d,  and  before  the  fire,  it  was  not  found  to  be  in  good 
condition.  The  jury  also  found  that  the  engine  was  properly 
managed  while  engaged  in  the  work  upon  the  plaintiff's 
premises. 

The  further  statement  of  facts,  so  far  as  essential,  will  be 
made  in  connection  with  the  points  determined. 

Frederick  W.  Stevens  (Smith,  Nims,  Hoyt  &  Erwin  and 
Benton  Hanchett,  of  counsel),  for  appellant. 

William  Carpenter  (Robert  E.  Bunker,  of  counsel),  for 
appellee. 

GRANT,  J.  (after  stating  the  facts),  i.  Counsel  for 
plaintiffs  contend  in  their  supplemental  brief  that  the  con- 
tract is  void  because  it  exempts  a  common  carrier  from  loss 
resulting  from  its  own  negligence,  and  that  such  contracts  are 
void  as  against  public  policy.  This  case  does  not  fall  within 
those  where  contracts  to  exempt  from  liability  are  held  void 
on  the  ground  of  public  policy.  It  is  a  fundamental  rule  of 
law  that  what  one  may  refuse  to  do  entirely  he  may  agree  to 
do  upon  such  terms  as  he  pleases.  In  contracting  to  put  in 
these  side  tracks,  the  defendant  was  not  acting  in  the  capacity 
of  a  common  carrier.  It  was  under  no  legal  obligation  to 
put  them  in.  It  might  have  refused.  It  is  a  fact  known  to  all, 
and  appears  upon  this  record  as  well,  that  engines,  when 
properly  equipped  and  properly  managed,  will  oftentimes  set 
fires,  and  the  court  so  said  to  the  jury.  In  Burud  v.  Great 
Northern  Ry.  Co.,  62  Minn.  243,  64  N.  W.  562,  the  court  say 
that  a  court,  as  well  as  a  jury,  is  justified  in  taking  notice  of 
the  fact  that  it  is  impossible,  by  means  of  any  present  known 
appliances,  to  so  construct  and  equip  a  locomotive  that  it  will 
not  sometimes  scatter  sparks  and  cinders.    There  was  no 
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occasion  to  contract  against  properly  equipped  and   properly 
managed  engines,  for  fire  caused  by  such  would  not  create 
any  liability.     The  only  purpose  of  such  a  contract  was  to 
avoid  the  consequences  of  its  own  negligence,  and  to  avoid 
lawsuits  growing  out  of  alleged  negligent  acts.     It  had  a  per- 
fect right,  both  in  reason  and  authority,  to  contract   a^ainat 
such  liability.     This  is  well  settled  both  by  our  own  decisions 
and  those  of  other  jurisdictions.     Coup  v.  W.,  St  L.  &  P. 
Ry.  Co.,  s6  Mich,  iii,  22  N.  W.  215,  56  Am.  Rep.  374;  M.  S. 
&  N.  I.  R.  Co.  v.  McDonough,  21  Mich.  165,  193,  4  Am.  Rep. 
466.     In  the  latter  case,  speaking  through  Justice  Christiancy^ 
the  court  said:    '' Having  the  right  to  refuse  altogether,  they 
must  have  the  right  to  refuse  except  upon  just  such   terms 
and  conditions  as  they  saw  fit  ta  require."     See,  also,  L.  S. 
&  M.  S.  R.  Co.  V.  Perkins,  25  Mich.  329,  12  Am.  Rep.  275. 
Many  authorities  upon  this  point  are  cited  in  the  defendant's 
briefs,  among  which  are  Stephens  v.  Railway  Co.,  109  Gal. 
86,  41  Pac.  783,  29  L.  R.  A.  751,  50  Am.  St.  Rep.  17;  Hart- 
ford Fire  Ins.  Co.  v.  Railway    Co.,  17s    U.  S.  91,  20     Sup. 
Ct.  33,  44  L.  Ed.  84;  B.  &  O.  Ry.  Co.  v.  Voight,  176  U.  S. 
498,  20  Sup.  Ct.  3S5,  44  L*  £d.  560;  Ouiniby    v.  Boston   & 
Me.  R.  Co.  (Mass.)  23  N.  E.  205,  5  L-  R-  A.  846.    The   late 
case  of  Russell  v.  Pittsburg,  etc.,  R.  Co.,  157  Ind.  305*  316,  61 
N.  E.  678,  55  L.  R.  A.   253,  87  Am.  St.  Rep.  214,  is  directly 
in  point.     The  court  read  to  the  jury  that  provision  of  the 
contract  exempting  it  from  loss  by  fire,  and  then  said  to  them 
that  it  was  for  them  to  determine  whether  the  loss  came 
within  the  contract.    The  vice  in  this  instruction  lay  in  the 
fact  that  it  did  not  instruct  the  jury  that  the  contract  relieved 
the  defendant  from  its  negligent  acts.     It  was  clearly  the  duty 
of  the  court  to  so  instruct  the  jury.    The  court's  instruction 
upon  this  point  was  as  follows:    ''It  will  be  for  you  to  say  as 
to  whether,  taking  everything  into  consideration — the  entire 
surroundings,  the  entire  evidence  in  the  case — it  was  the  con- 
templation of  the  parties,  according  to  this  contract,  that  the 
plaintiffs  in  this  case  were  to  assume  and  bear  the  burden  of 
any  loss  that  might  result  because  of  the  increased  danger  to 
the  defendant  by  putting  in  and  operating  these  two  new  side 
tracks;  and  if  this  loss,  as  I  say,  was  caused  by  reason  of  the 
proper  operation  and  necessary  management  of  cars  on  those 
two  tracks,  or  either  of  them,  why,  the  plaintiffs  haven't  any 
right  to  complain  in  this  case;  and  in  that  case,  if  you  so 
find,  and  find  that  is  established  by  the  evidence  in  this  case 
— by  a  fair  preponderance  of  it— the  plaintiff  cannot  re- 
cover."   The  plaintiffs  did  assume  the  increased  danger,  and 
the  exemption  from  liability  agreed  upon  was  not  limited  to 
losses  caused  by  the  ''proper  operation  and  necessary  man- 
agement of  its  cars."     There  was  no  ambiguity  in  the  con- 
tract, and  its  construction  belonged  to  the  court. 

2.  The  court  also  erred  in  leaving  to  the  jury  the  question 
of    whether    the    destroyed    property  was  situated  in  the 
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vicinity  of  the  side  tracks.  The  contract  is  explicit  upon  this 
point.  It  releases  the  defendant  from  all  liability  for  loss  by 
fire  of  any  property  '^situated  or  hereafter  placed  in  the 
vicinity  of  said  side  track,  whether  such  loss  result  from  neg- 
ligence or  other  cause."  It  needs  no  authority  to  sustain  the 
proposition  that  this  property  was  situated  in  the  vicinity  of 
the  track.  The  fire  was  started  at  a  point  about  40  feet  from 
the  track.  Sawdust,  shavings,  and  dry  pieces  of  boards  were 
situated  upon  the  property  at  this  point,  and  between  that 
and  the  lumber  piles,  400  feet  distant.  The  lumber  piles  were 
situated  very  near  the  track,  at  a  point  further  north.  The 
plaintiffs  assumed  the  duty  to  keep  their  grounds  in  safe  con- 
dition, and  released  defendant  from  all  liability  on  account  of 
fires  that  were  due  in  whole  or  in  part  to  the  condition  of  the 
groonds.  This  property  was  situated  on  these  grounds. 
The  contract  clearly  recognized  that  the  entire  premises  of  the 
plaintiffs  were  adjacent  to  and  in  the  vicinity  of  these  tracks. 
Did  they  intend  to  leave  it  to  a  jury  to  say  that  property  30, 
40,  or  500  feet  from  these  tracks,  and  situated  upon  the 
premises,  was  not  upon  land  adjacent  to  and  in  the  vicinity 
of  the  tracks?  Such  a  contention,  in  my  opinion,  finds  no 
basis  either  in  reason  or  authority.  Construing  these  expres- 
sions according  to  their  common  and  approved  use,  the  entire 
territory  covered  by  this  fire  was  in  the  vicinity  of  these 
tracks.  See  Timmerman  v.  Dever,  52  Mich.  34,  17  N.  W. 
330,  50  Am.  Rep.  240.  In  People  v.  White  Lead  Works,  82 
Mich.  471,  46  N,  W.  735,  9L.  R.  A.  722,  the  term  "vicinity," 
used  in  the  opinion,  was  clearly  intended  to  include  all  such 
persons  as  were  near  enough  to  be  affected  injuriously  by  the 
business  sought  to  be  prohibited.  See,  also,  Langley  v. 
Barnstead,  63  N.  H.  246;  State  v.  Jungling,  116  Mo.  162,  22 
S.  W.  688;  Coyle  v.  Railroad  Co.,  27  Mo.  App.  584.  The 
combustible  character  of  the  materials  which  the  plaintiffs 
put  upon  these  premises,  in  close  proximity  to  the  track,  and 
the  danger  in  any  high  wind  and  dry  time  to^  the  property,  if 
a  fire  should  occur,  were  known  to  both  parties,  and  it  was  in 
relation  to  these  and  other  circumstances  that  they  used  the 
term  "vicinity.** 

3.  By  the  contract,  plaintiffs  assumed  the  duty  and  agreed 
to  keep  the  adjacent  grounds  on  each  side  of  the  tracks  "rea- 
sonably free  and  clear  of  inflammable  and  combustible 
material,  so  as  to  prevent  starting  by  fire,  by  means  thereof, 
to  the  property  of  the  second  party  and  others,  as  well  as  to 
the  property  of  the  first  party."  The  plaintiffs,  in  fact,  did 
nothing  to  comply  with  this  provision  of  the  contract.  Their 
conduct  was  the  same  as  if  no  contract  existed,  and  there  was 
no  danger  of  fire.  The  most  inflammable  material  was  left 
close  alongside  the  tracks,  and  when,  from  whatever  source, 
the  fire  caught,  it  was  in  a  few  moments  beyond  control. 
Plaintiffs  knew  that  this  material  was  very  dry,  that  there  was 
a  very  high  wind,  and  that  from  even  well-equipped  and  well- 
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manaRed  engines  sparks  do  escape.    This  material,   to  a 
depth  of  nearly  a  foot»  had  been  lying  at  the  place  where  the 
fire  caught  for  nearly  a  year,  and  between  that  and  the  lnm« 
ber  piles  they  had  meanwhile  been  drawing  and  dumping  the 
same  kind  of  inflammable  material — shavings,  sawdust,  and 
small  pieces  of  boards.     Did  this  contract  mean  that  it  was  to 
be  complied  with  by    distributing  this   most  inflammable 
material  close  to  the  defendant's  tracks,  without  any  cover- 
ing or  other  means  of  protection?    If  it  did,  then  this  clause 
of  the  contract  is  meaningless,  and  imposed  no  duty  upon  the 
plaintiffs.     So  inflammable    was    the  material,  that,  in  the 
high  wind  then  prevailing,  plaintiffs'  witnesses  described   it 
as  '' jumping  right  ahead.     Something  would  fly  in  the  air  all 
on  fire.     It  would  take  it  up  and  carry  it  20  or  30  feet  at  a 
time — faster  than  we  could  follow  it  up.     Itcatched  from  one 
place  to  another."     Did  plaintiffs  contract  to  do   nothing 
more  than  to  place  this  material  there  and  leave  it  ?     At  a 
very  small  expense  it  could  have  been  covered  with  sand  or 
dirt  or  cinders  for  a  sufficient  distance  alongside  the  track  to 
prevent  fires.     Or,  as  we  know  is  often  done,  barrels  of  water 
could  have  been  kept  in  such  dangerous  places  near  the  track, 
ready  for  instant  use.     Or,  knowing  the  increased  danger  on 
account  of  the  wind,  and  the  extreme  dryness  of  the  com- 
bustible material,  a  man  could  have  been  employed  to  watch 
during  the  short  time  used  in  switching.     According  to  the 
plaintiffs'  own  witnesses  they  knew  that  fire  escaped  from  this 
engine  several  days  before,  and  had  set  fires  alongside  the 
track;  they  knew  that  the  wind,  as  one  of  the  witnesses  said, 
''was  blowing  a  gale";  and  yet  they  ordered  the  defendant  to 
enter  upon  the  premises  to  do  the  work  under  the  contract. 
It  seems  to  me  too  clear  for  further  argument  that^  plaintiffs 
did  not  comply  with  the  contract,  and  that  they  failed  to  do 
the  very  things  which  the  contract  contemplated  they  should 
do,  and  which,  if  done,  would  have  avoided  the  loss.     It  is 
no  reply  to  the  obligation  of  the  plaintiffs  under  this  contract 
to  say  that  it  is  customary  for  mills  like  that  of  the  plain- 
tiffs to  scatter  this  combustible  material  about  their  yards. 
Let  this  be  granted,  and  it  follows  that  this  is  the  very  condi- 
tion against  which  the  parties  contracted,  and  imposed  upon 
the  plaintiffs  the  duty  to  obviate  the  danger  and  to  assume 
the  risk.     If  this  mill  had  been  the  property  of  the  defendant, 
and  the  land  where  the  lumber  was  piled  that  of  plaintiffs, 
and  the  fire  had  caught  in  this  material  upon  the  defendant's 
land,  and  spread  to  the  lumber  piles  on  the  adjoining  land, 
the  railroad  company  could  not  have  defended  upon  the 
ground  that  they  used  an  approved  engine  and  managed  it 
properly.     It  would  have  been  negligence  to  leave  such  in- 
flammable   material  in  close  proximity  to  passing  trains, 
which  are  apt,  especially  in  cases  of  high  winds,  to  set  fires. 
Yet  plaintiffs  ask  the  court  to  hold  that  they  were  complying 
with  this  contract  by  dumping  this  material  where  they 
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knew  that  fires  are  apt  to  occur,  and  they  took  not  even  the 
slightest  precautions  to  prevent  it.  It  is  too  clear  to  require 
argument  that  a  very  small  expense  would  have  prevented  the 
fire. 

4.  It  is  also  urged  that  exemption  from  liability  is,  under 
the  contract,  limited  to  the  two  side  tracks  which  the  defend- 
ant agreed  to,  and  did,  construct.  The  side  tracks  were  con- 
tract^ for  with  the  knowledge  that  they  would  be  useless 
nnless  they  were  used  in  connection  with  the  South  Horn 
track  and  the  brewery  track.  The  greatest  danger  from  fire 
was  along  the  west  side  of  the  South  Horn  track.  There 
plaintiffs  deposited  their  most  inflammable  material.  It  was 
onder  the  instruction  of  the  plaintiffs  that  the  defendant's 
engine  entered  the  premises,  and  it  was  taken  there  solely  to 
do  their  work.  It  was  while  it  was  engaged  in  this  work  that 
the  fire  occurred.  The  engine  would  not  have  been  upon 
plaintiffs'  premises  but  for  these  side  tracks.  Plaintiffs'  fore- 
man gave  the  instruction ;  jumped  onto  the  engine  at  the 
southerly  end  of  the  mill  on  the  South  Horn  track;  rode 
down  past  the  switch,  and  up  the  brewery  track,  and  onto  the 
east  side  track,  where  he  jumped  down  and  entered  the  mill. 
Under  the  plaintiffs'  contention,  the  defendant  would  be  lia- 
ble if  the  fire  escaped  a  moment  before  it  entered  the  side 
track  B21 ;  or,  if  it  escaped  when  within  an  inch  of  the  switch, 
but  the  moment  that  it  passed  beyond  the  switch,  or  outside 
the  South  Horn  track,  the  exemption  would  apply.  This  side 
track  and  the  South  Horn  track  are  very  hear  to  each  other 
for  the  whole  distance  of  the  side  track.  Is  it  reasonable  to 
suppose  that  the  defendant,  in  putting  in  this  side  track, 
agreed  that  it  would  be  exempt  only  for  a  less  and  compara- 
tively slight  danger,  and  should  be  liable  for  the  greater  dan- 
ger? We  think  the  fair  construction  of  this  contract  is  that 
the  defendant  was  to  be  exempt  from  liability  while  entering 
upon  the  South  Horn  track  or  upon  the  brewery  track  in 
connection  with,  and  for  the  express  purpose  of,  using  these 
side  tracks  in  the  business  of,  and  solely  for  the  use  of,  the 
plaintiffs,  and  under  their  direction. 

5.  As  already  stated,  plaintiffs'  foreman  had  knowledge  of 
the  fact  that  this  engine  threw  sparks;  yet  he  made  no  com- 
plaint, and  instructed  defendant's  employees  to  bring  this 
engine  upon  plaintiffs'  property  for  use  when  there  was  the 
greatest  liability  to  fire.  Plaintiffs'  foreman,  who  repre- 
sented them,  testified:  After  jumping  onto  the  engine, '4 
spoke  to  the  engineer  about  being  careful  about  working  his 
engine.  I  told  him  we  had  had  a  fire  the  day  preceding, 
and  the  Saturday  before  that,  right  after  his  engine  went 
by,  and  I  told  him — ^the  wind  was  blowing  very  hard,  and  it 
was  very  dry — I  would  like  to  have  him  be  careful  working 
his  engine  in  going  by  the  corner.  He  gladly  told  me  he 
would  do  so."  It  thus  conclusively  appears  that  plaintiffs, 
according  to  their  own  testimony,  knew  that  this  engine 
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threw  sparks;  that  it  was  apt  to  set  fire;  that  they  not  only 
made  no  objection  or  protest,  but,  with  fall  knowledge  of 
the  facts,  not  only  invited,  but  directed,  the  defendant  to 
bring  it  upon  the  premises  to  do  their  work,  and  at  a  time 
when  the  danger  was  greatly  increased  by  the  wind  blowing, 
as  this  witness  said,  ''a  gale."  The  engine  was  properly 
managed,  as  the  jury  have  found,  and  was  therefore  managed 
as  plaintiffs,  through  their  foreman,  requested  it  should  be. 
These  facts  bring  the  case  within  the  rule  of  M.,  H.  &  O.  R. 
Co.  V.  Spear,  44  Mich.  169,  6  N.  W.  202,  38  Am.  Rep.  242; 
Spear  v.  Railroad  Co.,  49  Mich.  246,  13  N.  W.  610.  In  that 
case  the  same  defect  was  claimed  as  in  this,  with  the  same 
result  following,  namely,  throwing  sparks  which  caused  fires. 
In  that  case  Mr.  Spear  called  the  attention  of  the  proper 
railway  ofiBcials  to  this  fact,  and  they  promised  to  fix  it, 
but  ''put  off  the  fixing."  In  the  opinion  the  court  say: 
''It  seems  almost  unnecessary  to  do  more  than  to  relate 
this  evidence  in  order  to  dispose  of  the  case.  Instead 
of  showing  a  cause  of  action,  it  effectually  disproves 
the  existence  of  one.  This  was  not  the  case  of  a  de- 
fective locomotive  moving  through  the  country  and  scatter- 
ing desolation  among  those  to  whom  its  proprietors  owed 
the  duty  of  a  care  corresponding  to  its  dangerous  nature;  bat 
it  was  a  case  of  private  employment,  whereby  the  proprietors 
of  the  engine  were  solicited  to  send  it  upon  the  private  busi- 
ness of  the  employers  into  a  place  where  the  latter  well 
knew,  and  had  for  a  long  time  known  and  understood,  it  was 
likely  to  do  mischief."  Instead  of  instructing  the  jury  in 
accordance  with  that  case,  the  court  instructed  them  as  fol- 
lows: "If  the  conditions  at  the  time  indicated  that  to  switch 
the  cars  on  Mann,  Watson  &  Co. 's  premises  would  be  attended 
with  unusual  risk  of  setting  fire,  it  was  negligence  on  part  of 
the  railroad  company  to  do  the  switching  at  that  time."  It 
was  not  the  fault  of  the  defendant  that  its  engine  was  there. 
It  was  not  the  duty  of  the  defendant  to  refuse  the  use  of  its 
engine  when  requested.  By  the  terms  of  the  contract,  it  was 
bound  to  furnish  it.  Presumably,  the  plaintiffs  knew  the  con- 
dition of  the  ground  better  than  did  the  defendant's  em- 
ployees. They  knew  the  danger,  and,  if  they  did  not  desire 
to  have  the  work  done  then,  it  was  their  duty  either  to  keep 
the  engine  away,  or  protect  the  premises  from  the  dangers 
incident  to  its  use,  and  covered  by  their  contract.  If  either 
was  negligent  for  the  switching  under  these  conditions,  it 
was  the  plaintiffs,  not  the  defendant. 

Under  the  above  disposition  of  the  case,  it  is  unnecessary 
to  determine  whether  there  was  evidence  of  negligence  to 
submit  to  the  jury. 

Judgment  reversed,  and  no  new  trial  ordered. 

HOOKER,  C.  J.,  absent,  sick,  took  no  part.  The  other 
Justices  concurred. 
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South  Bound  R.  R.  p.  Burton.  Same  v.  Taylor.  Same  v. 
HiGBEB.  Same  v.  Day.  Same  v.  Pierce.  Same  v.  Fin- 
ley.    Same  v.  Greer.    Same  v.  Holmes. 

{Supreme  Court  of  South  Carolina,  Nov.  28, 1903,) 

[46  S.  E.  Rep.  340.] 

Railroads  in  Streets— Right  of  Abuttar  to  Damagat. 

Under  the  act  of  1786  (4  8t.  at  Larfpe,  p.  751)  under  which  the  cit j  of 
Columbia  was  founded,  the  state  owns  the  fee  of  the  streets.  In  1871 
the  I^egislature  empowered  the  council  to  laj  out  new  streets  and  to 
widen  or  otherwise  alter  those  then  in  use,  subject  to  the  constitutional 
ptoTision  ag^ainst  taking  private  property  without  compensation,  and 
tlie  statutory  provision  as  to  the  method  of  acquiring  property  for 
atreet  purposes :  held  that,  if  the  city  council  authorised  the  opera* 
tion  of  a  railroad  in  a  street,  an  abutting  owner  was  entitled  to  dam- 
ages for  the  substantial  depreciation  of  the  value  of  hit  lot. 

Same — Measure  of  Damages.* 

The  measure  of  damages  for  the  use  of  a  street  by  a  railroad  company 
is  the  decline  in  the  value  of  the  property  because  of  the  noise,  smoke, 
loes  of  light  and  air,  increased  risk  of  fire,  and  mat^al  interference 
with  ingress  and  egress,  so  far  as  they  depreciated  the  value  of  the  lota. 
Same — Estoppel. 

Possession  by  a  railway  company  of  a  portion  of  a  street,  without 
interference  on  the  part  of  the  public,  may  a£ford  ground  to  estop  the 
public  from  questioning  the  title  of  such  company. 

Appeal  from  Common  Pleas  Circuit  Court  of  Richlaod 
County;  Dantzler,  Judge. 

Eight  actions  by  the  South  Bound  Railroad  Company 
against  Eliza  Burton,  against  Maria  L.  Taylor,  against  Mary 
E.  Higbee,  against  Margaret  Day,  against  Emma  L.  Pierce, 
against  John  N.  Finley,  against  Aaron  Greer,  and  against 

*Aa  to  what  are  the  elements  of  damages  to  private  property  from 
the  conatruction  and  operation  of  railroads  in  streets,  see  monograph 
appended  to  Jenkins  v,  Pennsylvania  R.  Co.  (N.  J.),  2  R.  R.  R.  210,  25 
Am.  &  Eng.  R.  Cas.,  N.  S.,210  (smoke,  noise  and  vibration  as  elements 
of  injury  to  property  caused  by  operation  of  railroads,  for  which  dam- 
ages are  recoverable) ;  Baker  v.  Boston  Elevated  R.  Co.  (Mass.),  6  R.  R. 
R.  831,  29  Am.  &  Eng.  R.  Cas.,  N.  8.,  831  (noise);  Cahim^  &  C.  Canal 
A  Dock  Co.  V.  Morawetz  (111.),  4  R.  R.  R.  474,  27  Am.  A  Eng.  R.  Cas., 
N.  S.,  474  (noise,  smoke,  cinders  and  vibration);  State  ex  rel.  Smith  v. 
Superior  Court  of  King  County  (Wash.),  5  R.  R.  R.  762, 28  Am.  &  Eng. 
R.  Cas.,  N.  S.,  762  (light,  air  and  access) ;  Putnam  v,  Boston  &  P.  R, 
Corp.  (MaM.)f  5  R.  R.  R.  721,  28  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  721  (non- 
abutting  property  ;  I/imbnrger  v.  San  Antonio  R.  T.  Co.  (Tex.),  1  Am. 
A  Eng.  R.  Cas.,  N.  S.,  171 ;  Dolan  v.  New  York  &  H.  R.  Co.  (N.  Y.), 
8  R.  R.  R.  130,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  130  (location  of  station 
honse) ;  Aldis  v.  Union  Elevated  R.  Co.  (111.),  8  R.  R.  R.  875,  31  Am.  St 
Eng.  R.  Cas.,  N.  S.,  875  (elevated  xsilroad);  Bailey  v»  Boston  &.  P.  R. 
Corp.  (Mass.),  7  R.  R.  R.  500,  30  Am.  &.  Eng.  R.  Cas.,  N.  S.,  500  (loss 
in  rental  value  of  property  not  to  be  considered  as  special  injury ;  and 
temporary  injuries  from  construction) ;  Stephens  v.  New  York,  etc. ,  R. 
Co.  (N.  Y.) ,  7  R.  R.  R.  449, 30  Am.  &  Eng.  R.  Cas. ,  N.  S.,  449  (construc- 
tion of  additional  tracks  in  violation  of  aflrreement) ;  Aldrich  v.  Metro- 
politan W.  S.  El.  R.  Co.  (111.),  2  R.  R.  R.  473,  25  Am.  &  Eng.  R.  Cas.,  N. 
S.,  473  (noise)  ;  notes,  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  380, 384  (in general) ; 
10  Am.  Sl  Eng.  R.  Cas.,  N.  S.,706  (elevated  railroads) ;  15  Am.  &  Eng. 
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Martha  Holmes.     From    decrees   for    defendants,  plaintiff 
appeals.    Modified. 

Wm.  H.  Lyles  and  D.  W.  Robinson,  for  appellant. 
Melton  &  Belser  and  P.  H.  Nelson,  for  respondents  Taylor, 
Higbee,  Day,  Pierce,  Finley,  and  Greer. 
R.  W.  Shand,  for  respondent  Burton. 
J.  T.  Seibels,  for  respondent  Holmes. 

WOODS,  J.  The  South  Bound  Railway  Company  brought 
these  separate  actions  against  the  several  defendants  to  enjoin 
them  from  prosecuting  statutory  proceedings  institnted  to 
obtain  compensation  for  depreciation  of  their  property  in  the 
city  of  Columbia,  resulting  from  the  construction  and  opera- 
tion of  the  plaintiff's  railroad  through  Lincoln  street.  AH  of 
the  lots  abut  on  Lincoln  street,  except  lot  No.  2  of  the  defend- 
ants, Eliza  Burton  and  her  co-tenants,  which  is  contiguous  to 
their  lot  No.  i  on  that  street.  The  circuit  judge,  upon  trial 
of  the  case,  dissolved  the  temporary  injunctions,  holding  that 
all  the  defendants  were  entitled  to  have  their  damages  assessed 
under  the  condemnation  statute.  The  act  of  1786  (4  St  at 
Large,  p.  75  r),  under  which  the  city  of  Columbia  was  founded, 
provided  that  the  land  acquired  by  the  commissioners  for 
that  purpose  should  be  held  by  them  '4or  the  use  of  this 
state,"  but  it  directs  them  to  lay  off  lots  and  streets  of  pre- 
scribed dimensions.  In  1871  the  Legislature  empowered  the 
city  council  to  ^May  out  new  streets,  close  up,  widen  or  other- 
wise alter  those  now  in  use,'' subject  to  the  constitutional 

R.  Cas.,  N.  8.,  519  (danger  from  fire) ;  13  Am.  A  Eng.  R.  Cas.,  N.  S., 
444;  LonUville  Southern  R.  Co.  v.  Hooe  (Ky.),  14  Am.  &  Eng.  R.  Cas., 
N.  S.,  808  (personal  annoyance) ;  Bischoff  v.  New  York  El.  R.  Co.  (N. 
T.),  1  Am.  &  Enfc*  R-  Cas.,  N.  8.,  372;  Bookman  v.  New  York  El.  R- 
Co.  (N.  Y.),  1  Am.  &  Eng.  R.  Cas.,  N.  8.,  373  ;  Chesapeake  A  O.  R.  Co. 
V,  Smith  (Ky.),  15  Am.  &  Eng.  R.  Cas.,  N.  8.,  641 ;  Sixth  Avenue  R.  Co. 
V.  Metropolitan  El.  R.  Co.  (N.  Y.),  1  Am.  &  Eng.  R.  Cas.,  N.  8.,  373 ; 
Sperb  V.  Metropolitan  El.<R.  C^o.  (N.  Y.),  1  Am.  £  Eng.  R.  Cas.,  N.  S., 
373 ;  Sutro  v.  Manhattan  R.  Co.  (N.  Y.),  1  Am.  &  Eng.  R.  Cas.,  N.  S., 
373 ;  Taylor  v.  Bay  City  St.  Ry.  Co.  (Mich.),  1  Am.  &  Eng.  R.  Cas., 
N.  S.,  165  (elemepts  of  damages  where  street  railway  is  built  in  front 
of  abutter's  property) ;  Philips  v.  Philadelphia  A  R.  T.  R.  Co.  (Pa.),  10 
Am.  A  Eng.  R.  Cas.,  N.  8.,  706  (erection  of  trolley  poles)  ;  Taylor  v. 
Bay  City  Street  Ry.  Co.  (Mich.),  1  Am.  &  Eng.  R.  Cas.,  N.  8.,  165; 
Chesapeake  A  O.  Ry.  Co.  v,  Kobs  (Ky.),  1  Am.  &  Eng.  R.  Cas.,  N.  S., 
64  ;  Griffin  v,  Jacksonville,  T.  A  K.  W.  R.  Co.  (Fla.),  1  Am.  A  Eng.  R. 
Cas.,  N.  8.,  64  ;  Johnsen  v.  Old  Colony  R.  Co.  (R.  !.)>  1  Am.  A  Eng.  R. 
Cas.,  N.  8.,  63 ;  Maysville  A  B.  F.  Ry.  Co.  v.  Conner  (Ky.),  1  Am.  & 
Eng.  R.  Cas.,  N.  S.,  63 ;  Wolff  v.  Georgia  A  F.  R.  Co.  (Ga.),  1  Am.  & 
Eng.  R.  Cas.,  N.  8.,  64 ;  Omaha,  Hutchinson  A  Gulf  R.  Co.  v.  Doney 
(Kan.),  3  Am.  A  Eng.  R.  Cas.,  N.  S.,  144  (noise  and  smoke);  Chicago, 
etc.,  Ry.  Co.  v.  First  M.  E.  Church  df  I^eavenworth  (C.  C.  A.),  19  Am. 
A  Eng.  R.  Cas.,  N.  8.,  538;  In  re  Grade  Crossing  Com'rs  of  Buffalo 
(N.  Y.),  21  Am.  A  Eng.  R.  Cas.,  N.  8.,  746  (change  of  grade) ;  Patton  v. 
Olympia  Door  A  Lumber  Co.  (Wash.),  5  Am.  A  Eng.  R.  Cas.,  N.  8.,  13 
(proximity  of  tracks) ;  Chesapeake  &  O.  R.  Co.  v.  Smith  (Ky. ) ,  15  Am. 
^Eng.  R.  Cas.,  N.  8.,  641;  Baltimore  &  O.  R.  Co.  v.  Lersch  (Ohio), 
14  Am.  A  Eng.  R.  Cas.,  N.  8.,  835  ;  Guinn  v.  Ohio  River  R.  Co.  (W. 
Va.),  13  Am.  &  Eng.  R.  Cas.,  N.  8.,  437. 
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prohibition  against  taking  private  property  without  compen* 
sation,  and  the  statutory  provisions  as  to  the  method  of 
acquiring  property  for  street  purposes  and  assessing  dam- 
ages. Under  this  authority  the  city  council,  on  September 
26,  1899,  authorized  the  South  Bound  Railroad  Company  to 
build  its  road  through  Lincoln  street. 

The  appellant  takes  the  position  that  the  state,  under  the 
act  of  1786,  remains  the  absolute  owner  of  all  streets  of  the 
city,  that  abutting  owners  can  acquire  no  rights  therein 
against  it,  and,  since  it  enjoins  the  city  council  to  close  up  or 
alter  the  streets,  the  authorization  by  the  council  to  use  Lin- 
coln street  was  equivalent  to  direct  authority  to  the  railroad 
from  the  state.  We  incline  to  think  the  appellant's  view  is 
correct,  that  the  rights  acquired  by  the  state  in  the  lands 
upon  which  the  city  of  Columbia  was  laid  off  are  similar  to 
those  of  the  United  States  in  the  lands  upon  which  the 
national  capital  is  built.  In  both  instances  the  streets  were 
laid  off  under  public  authority,  and  commissioners  directed  to 
sell  lots  with  reference  to  those  streets;  and  under  such  cir- 
cumstances the  public  faith  is  pledged  not  to  destroy  or 
materially  interfere  with  the  street  privilege,  which  it  created 
as  an  inducement  to  purchasers.  This  principle  was  not  in- 
volved in  Van  Ness  v.  Mayor,  4  Pet.  232,  7  L.  Ed.  842,  or 
Potomac  Steamboat  Co.  v.  Upper  Potomac  Steamboat  Co., 
109  U.  S.  672,  3  Sup.  Ct.  445,  27  L.  Ed.  1070,  relied  on  by 
appellant.  Conveyance  to  the  purchaser  of  lots  abutting  on 
a  street  carries  with  it  the  property  rights  to  the  reasonable 
use  of  the  street,  of  which  he  cannot  be  deprived  for  even  a 
public  purpose  without  compensation.  Hot  Springs  R« 
R«  Co.  V.  Williamson,  34  L.  Ed.  355,  note;  Railroad  Co.  v. 
Applegate  (Ky.)  33  Am.  Dec.  497;  Haynes  v.  Thomas,  7  Ind. 
43 ;  Lewis  on  Eminent  Domain,  §  1 14.  But  whatever  may  be 
the  rights  of  the  state  in  this  regard,  it  is  clear  that  the  Leg- 
islature did  not  by  the  act  of  1871  intend  to  confer  on  the 
city  council  the  absolute  power  over  the  streets  which  appel- 
lant attributes  to  the  state.  Fair  interpretaiion  of  the  act 
leads  to  the  conclusion  that  it  only  gives  such  control  of 
streets  as  is  usually  exercised  by  such  officers,  which  is  subject 
to  the  constitutional  burden  of  making  compensation  for  the 
taking  of  private  property.  It  msty  be  true  that,  where  the 
state  by  charter  authorizes  the  construction  of  a  railroad  on  a 
definite  line,  the  right  is  implied  to  enter  and  cross  the  land 
of  the  state  on  that  line;  but  this  implication  does  not  extend 
to  the  destruction  or  impairment  of  private  property  rights 
which  others  have  acquired  with  respect  to  such  land  in  con- 
sequence of  an  antecedent  contract  with  the  state.  It  is  man- 
ifest, therefore,  the  respondents  having  acquired  property 
rights  in  Lincoln  street  by  reason  of  the  state's  sale  of  the 
abutting  lots  to  their  grantors,  with  an  implied  contract  that 
tbe  purchasers  should  have  the  usual  benefits  and  privileges  of 
abutting  owners,  the  state  could  not,  though  the  owner  of 
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the  street*  authorize  the  taking  away  of  sach  benefits  and 
privileges  without  compensation. 

The  vital  question,  therefore,  is  whether  the  constrnction 
of  a  railroad  through  Lincoln  street  is  such  curtailment  of 
the  usual  street  privileges  as  entitles  an  owner  of  abutting 
lots  to  compensation  for  the  depreciation  in  value  of  his 
property  arising  from  the  railroad  use.     It  is  insisted  such 
depreciation  does  not  amount  to  taking  property,  but  only 
damaging  it,  and  hence  cannot  form  the  basis  of  a  proceed- 
ing under  our  Constitution  and  statute,  which  only  provide 
compensation  for  ''taking."     It  is  not  to  be  doubted,  as  said 
in  Transportation  Co.   v.  Chicago,  99  U.  S.  635,  25   L.  Ed. 
336,  ''The  state,  and  the  city  council  as  its  agents,  had  full 
power  over  the  highways  of  the  city  to  improve  them  for  the 
uses  for  which  they  were  made  highways."    Those  who  pur- 
chase city  lots,  in  the  absence  of  statutory  protection,  take 
them  subject  to  the  exercise  of  the  discretion  of  the  city 
authorities  to  improve  the  streets  for  the  uses  for  which  they 
were  made  highways.     It  is  true,  in  Garraux  v.  Greenville^ 
53  S.  C.  577,  31  S.  E.  597,  the  court  said :    "The  great  weight 
of  authority  is  to  the  effect  that  a  change  in  the  grade  of  a 
street  which  diminishes  the  value  of  the  adjacent  property   is 
not  a  taking  of  property,  within  the  constitutional  provision 
above  quoted."    Similar  expressions  are  used  in  Water   Co. 
V.  Greenville,  53  S.  C.  89,  30  S.  E.  699.     These  are  correct 
statements  of    the  law  applicable  to  those  cases,  both  of 
which  involved  claims  for  damages  arising  from  a  change  of 
grade  made  in  improving  a  street;  for  the  claimants  there 
held  their  property  subject  to  the  right  of  the  city  council  to 
improve  the  street  by  changing  the  grade,  and  hence  such 
alteration  could  not  involve  the  taking  of  a  property  right» 
for  none  existed  as  against  the  discretion  of  the  council  to 
change  and  improve  the  street.     2  Dillon  on  Municipal   Cor- 
porations, §  990.     The^  depreciation  of  value  produced   by 
building  an  ordinary  railroad  through  a  street  presents  a  very 
different  question.     The  operation  of  a  railroad  running  to 
distant  points  is  not  a  street  purpose.     It  is  not  ordinarily 
used  to  transport  either  freight  or  passengers  from  one  part 
of  a  city  to  another,  and  has  no  direct  connection  with  a  city's 
internal  traffic  or  travel,  which  are  the  distinctive  uses  of  its 
streets.     Hence    the  building  and  operation  of  a  railroad 
through  a  street  cannot  be  regarded  such  a  street  use  as  to 
require  the  abutting  landowner  to  submit  to  the  total  or  par- 
tial obstruction  of  the  value  of  his  property  without  compen- 
sation.    Causing  such  depreciation  is  rlearly  destroying  or 
taking  property.     Property  is  not  only  ownership  of  par- 
ticular lands  or  chattels,  but  it  embraces  the  value  they  have 
by  reason  of  their  legal  relations  to  all  other  things.     All 
rights  in  a  street  which  the  residents  of  a  city  have  in  com- 
mon are  administered,  under  legislative  authority,   by  the 
city  council  as  trustees  for  all  its  citizens,  and  hence  the  coun- 
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cil's  consent  to  the  use  of  the  street  by  the  raikoad  company 
is  binding  on  the  city  at  large  (Cherry  y.  Rock  Hill,  48  S,  C* 
5G0,  26  S.  E.  7s^) ;  but  an  abutting  landowner  has  a  special 
property  in  the  benefits  derived  from  the  street  on  which  his 
land  is  situated,  by  reason  of  its  relation  to  the  street,  which 
differs  in  kind  and  degree  from  the  interest  of  the  municipal 
public,  and  the  destruction  or  any  impairment  of  these  bene- 
fits for  other  than  street  purposes,  which  materially  lessen  its 
value,  is  taking  private  property.  This  view  seems  clearly 
correct  in  principle,  and  we  think  it  is  supported  by  the 
great  weight  of  authority  even  in  those  states  where,  as  in  this 
state,  the  constitutional  and  statute  law  do  not  provide  for 
compensation  for  damage  to  property  when  taken  for  a  pub- 
lic purpose.  Wilkins  v.  Gaffuey,  54  S.  C.  199,  32  S.  E.  299; 
Abendroth  v.  Railroad  Co.  (N.  Y.)  25  N.  E.  496,  11  L.  R.  A. 
634,  19  Am.  St.  Rep.  461;  Story  v.  Raihroad  Co.,  90  N.  Y. 
122,  43  Am.  Rep.  146;  White  v.  Railroad  (N.  C.)  18  S.  E. 
330.  22  L.  R.  A.  627,  37  Am.  St  Rep.  639;  Railroad  Co.  v. 
Steiuer,  44  Ga.  $46;  Elliott  on  Roads  &  Streets,  52S;  i  Lewis 
on  Eminent  Domain,  240.  As  was  intimated  in  Ross  v.  Ry. 
Co.,  33  S.  C.  483,  12  S.  E.  loi,  and  Leitzsey  v.  Water  Power 
Co.,  47  S.  C.  464,  25  S.  E.  744,  34  L.  R.  A  215,  it  would  be 
a  very  narrow  and  technical  construction  not  to  hold  that  the 
term  ''lands,"  used  in  the  condemnation  statute,  embraces 
''all  rights  and  easements  growing  thereout. "  The  case  of 
McLauchlin  v.  Ry.  Co.,  5  Rich.  Law,  596,  was  decided  under 
constitutional  and  statute  law  essentially  different  from  those 
now  in  force;  but  even  if  this  was  not  the  case,  we  should  be 
forced  to  overrule  it  on  this  point  on  principle  as  well  as 
under  the  authorities  above  cited. 

The  great  majority  of  the  older  authorities  sustain  appel- 
lant's view  that  the  doctrine  above  stated  applies  only  where 
the  owner  of  the  abutting  property  also  owns  the  fee  in  the 
street,  but  not  where  he  has  only  an  easement,  the  fee  being 
in  the  state  or  the  city.  A  careful  collation  of  the  cases  sup- 
porting this  position  is  found  in  2  Dillon  on  Mun.  Corp.  8 
702,  note.  But  this  doctrine  is  not  completely  overturned. 
2  Dillon  on  Munic.  Corp.  §§  704,  723c;  Story  v.  Railroad  Co., 
supra;  Lahr  v.  Railroad  Co.,  104  N.  Y.  268,  10  N.  E.  528; 
White  V.  Railroad,  supra;  Theobold  v.  Railway  Co.  (Miss.)  6 
South.  230,  4  L.  R.  A.  735,  14  Am.  St.  Rep.  564;  McQuaid  v. 
Railway  Co.  (Or.)  22  Pac.  899;  Kaufman  v.  Railroad  Co. 
(Wash.;4oPac.  137;  Adams  v.  Railroad  Co.  (Minn.)  39  N.  W. 
629,  I  L.  R.  A.  493,  12  Am.  St.  Rep.  644.  It  is  difiBcult  to  im- 
agine a  right  more  empty  and  theoretical  than  private  owner- 
ship of  the  fee  in  the  street  of  an  established  city.  The 
possibility  of  regaining  possession  of  the  property  by  abandon- 
ment of  the  street  is  so  remote  that  it  may  ordinarily  be 
regarded  a  negligible  factor.  The  adjacent  owner  has  no 
present  beneficial  use  differing  in  the  slightest  degree  from 
that  which  is  acquired  by  a  purchaser,  for  himself  and  his 
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assigns,  who  hvtys  a  lot  abutting  on  a  street  laid  out  by  the 
state  or  the  city  on  its  own  land.  In  the  one  case  in  his 
dedication  he  retains,  and  in  the  other,  by  the  state's  or  the 
city's  dedication,  he  acquires,  certain  street  privileges  which 
constitute  property. 

But  it  is  not  the  mere  laying  of  a  railroad  track  and  the 
.operation  of  a  railroad  in  a  street  that  would  entitle  abutting 
landowners  to  compensation,  when,  as  in  these  cases,  they 
have  not  the  fee  in  the  street,  and  have,  therefore,  not  even 
a  technical  interest  in  it  beyond  the  right  to  use  it  for  street 
purposes.     Hence  it  is  only  the  substantial  depreciation  of 
the  value  of  the  abutting  lots  that  can  be  assessed  in  their 
favor,  and  the  measure  of  the  assessment  is  the*  decline  in 
the  value  of  the.  property  consequent  upon  the  use  of  the 
street  by  the  railroad.     The  difierence  in  value  should  be  sub- 
stantial, and  not  fanciful  or  conjectural,  for  the  advance  of  so- 
ciety imports  increased  friction  among  its  members;  and,  if  the 
law  sanctioned  the  holding  up  for  compensation  of  public  and 
private  enterprises  on  account  of  mere  inconvenience  or  annoy- 
ance, it  would  impede  rather  than  promote  the  public  wel- 
fare.    We  shall  not  attempt  to  add  anything  to  the  very  clear 
statement  of  the  law  on  this  subject  made  by  Mr.  Justice  Jones 
in  Allen  v.  Union  Oil  Co.,  59  S.  C.  578,  38  S.  E.  274.     It  is 
there  held  that  there  must  be  some  substantial  physical  injury 
to  the  real  estate,  not  merely  discomfort,  inconvenience,  or 
bodily  injury  to  the  person  of  the  owner.     The  jarring  of  the 
building,   noise,   smoke,   vapors,   loss  of  light  and  air,  in- 
creased risk  of  fire  from  sparks,  material  interference  with 
ingress  and  egress,  set  forth  in  each  of  the  answers,  are  all 
items  which  may  enter  into  the  estimate,  but  only  so  far  as 
they  depreciate  the  value  of  the  lots.     Bowen  v.  Railroad  Co., 
17  S.  C.  579;  Board  of  Trade  v.  Darst,  8$  Am.  St.  Rep.  309, 
note;  Egerer  v.  Railroad  Co.  (N.  Y.)  14  L.  R.  A.  381,  note; 
Case  V.  Minot  (Mass.)  22  L.  R.  A.    543,   note.     The  loss  of 
light  and  air  cannot  be  excluTled  from  consideration,  as  appel- 
lant contends,  under  the  authority  of  Bailey  v.  Grey,  53  S. 
C.  515,  31  S.  E.  354,  and  Napier  v.  Bullwinkle,  s  Rich.  301, 
for  these  cases  only  hold  that  the  right  to  light  and  air  can- 
not be  acquired  by  prescription,  and  do  not  touch  this  ques- 
tion.    The  case  of  Manson  v.  Railroad  Co.,  64  S.  C.  121,  41 
S.  E.  832,  does  not  apply,  because  in  that  case  the  court  held 
those  claiming  damages  had  no  legal  interest  in  Sydney  Park, 
near  which  their  lands  were  situated,  differing  in  kind  from 
that  of  other  residents  of  the  city  of  Columbia. 

We  proceed  to  the  consideration  of  the  several  cases,  in 
view  of  the  legal  conclusion  above  stated.  The  jury  deter- 
mines the  amount  of  the  assessment;  the  court  can  only  fix 
the  principles  on  which  it  should  be  made.  If  the  foregoing 
statement  of  the  law  is  correct,  it  will  not  be  denied  that  the 
injunction  in  the  case  of  Martha  Holmes  must  be  dissolved 
Maria  L.  Taylor,  Eliza  Burton  and  her  co-tenants,  Mary  E. 
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Higbee^  John  N.  Finley,  and  Aaron  Greer  have  corner  lots» 
and  hence  have  access  from  another  street.  This  fact  may 
lessen  the  depreciation,  bnt  it  does  not  destroy  their  right  to 
have  the  loss  of  value  assessed. 

It  is  alleged  that  Emma  L.  Pierce,  Margaret  Day,  John  N. 
Finley,  Mary  E.  Higbee,  and  Eliza  Barton  and  her  co- 
tenants  have  encroached  on  Lincoln  street,  and  it  is  con- 
tended that  in  so  far  as  the  injury  to  the  lots  of  these  parties 
arises  from,  or  is  increased  by,  such  encroachment,  they  can 
make  no  claim  against  the  railroad  company.  The  appel- 
lant has  attacked  with  great  force  the  conclusion  reached  by 
the  court  in  Crocker  v.  Collins,  37  S.  C.  334,  15  S.  E.  953,  34 
Am.  Rep.  752:  ''We  think,  therefore,  that  mere  adverse  pos- 
session, for  the  statutory  period,  of  a  street  or  alley  in  a 
fown,  which  is  a  public  highway,  cannot  confer  a  title.  But 
where  such  possession  is  accompanied  with  other  circum- 
stances which  would  render  it  inequitable  that  the  public 
should  assert  its  rights  to  regain  possession,  then,  upon  the 
principle  of  estoppel,  a  party  may  be  protected  against  the 
assertion  of  right  by  the  public,  in  order  to  prevent  manifest 
wron^T  sind  injustice.  For  example,  when  a  party,  under  an 
honest  conviction  of  right,  has  taken  possession  of  a  portion 
of  one  of  the  streets  or  alleys  of  a  town,  and  expended  his 
money  in  erecting  buildings  thereon,  without  interference  on 
the  part  of  the  public,  these,  or  perhaps  other  circumstances 
connected  with  adverse  possession  for  the  statutory  period, 
may  afford  good  ground  for  estoppel."  This  doctrine  has 
b^n  repudiated  by  courts  of  high  authority,  but  it  has 
much  to  commend  it.  Certainly  the  argument  against  it  is 
not  sufficiently  strong  to  warrant  the  court  in  overruling 
the  case.  We  think  there  is  sufficient  evidence  to  sustain  the 
conclusion  of  the  circuit  judge  that  these  cases  fell  within  the 
rule  stated  in  that  case.  Lot  No.  2,  of  Eliza  Burton  and  her 
co-tenants,  does  not  abut  on  Lincoln  street,  and  they  have 
not,  by  virtue  of  such  ownership,  any  property  rights  in  its 
street  privileges  differing  from  those  of  the  general  public. 
For  this  reason,  the  injunction  in  their  case  must  be  made 
permanent  as  to  this  lot.  Cherry  v.  Rock  Hill,  supra ;  Manson 
v.  Railroad  Co.,  supra;  Aldrich  v.  Railroad  Co.  (111.)  63  N. 
E.  I5S,  57  L.  R.  A.  237. 

With  the  modification  indicated  above,  the  judgment  of 
the  circuit  court  is  affirmed. 


Griswold  et  aL  v.  Minneapolis,  St,  P.  &  S.  S.  M.  Ry.  Co. 

{Supreme  Court  of  North  Dakota,  Nov.  4,  /90J,) 

[97  N.  W.  Rep.  538.] 

Tenancy  in  Common. 

A  tenant  in  common  of  real  estate  ia  entitled  to  the  possession  thereof 
as  against  all  the  world  save  his  co-tenants,  and  may  maintain  an 
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action  in  the  natnre  of  ejectment  to  recover  the  poMeasion  of  the  entire 
tract  aa  ascainst  strangfera  to  the  title. 

Right  of  Way— Conveyance— Conditiona  Subaaquant— Erection  of 
Depot  at  Certain  Point— Public  Policy — Rovaraion — Eatoppol. 

The  owner  of  the  land  conveyed  the  same  to  a  railroad  corporation 
for  a  right  of  way  upon  the  express  condition  contained  in  the  deed 
that,  if  the  g^rantee  failed  to  erect  and  maintain  a  depot  at  a  point 
named  in  the  deed,  the  land  should  revert  to  the  original  owner.  The 
depot  was  erected,  but  was  subsequently  abandoned.  It  is  held  in  an 
action  to  recover  possession:  (1)  That  the  above  provision  constituted 
a  condition  subsequent  and  not  a  covenant ;  (2)  that  the  condition,  not 
being  restrictive  as  to  the  erection  and  maintenance  of  depots  at  other 
points,  is  not  void  as  against  public  policy  ;  (3)  that  upon  the  failure  of 
the  grantee  to  maintain  the  depot  the  title  and  right  of  possession  re- 
verted ;  (4)  that  on  the  facts  of  this  case  the  plaintiffs  are  not  estopped 
from  asserting  their  right  of  possession  by  an  action  in  the  nature  of 
ejectment  either  as  against  the  defendant  or  the  public. 

Same— EJectnnent— Judgment— Execution — Suapenaion  —  Equity  —  Ju- 
riadiction.* 

Where  the  execution  of  a  judgment  of  ejectment  against  a  railroad 
corporation  will  operate  harshly,  and  seriously  affect  public  interests, 
a  court  of  equity  has  power  in  its  discretion  to  suspend  its  execution 
for  a  period  of  time  sufficient  to  enable  it  to  prosecute  condemnation 
proceedings.  The  action  of  the  district  court  in  staying  execution  of 
judgment  in  this  case  for  a  period  of  six  months  for  that  purpose  is  ap- 
proved. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Richland  County;  W.  S. 
Lauder,  Judge. 

Action  by  Willis  H.  Griswold  and  others  against  the  Min- 
neapolis, St.  Paul  &  Sault  Ste.  Marie  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  appeals.    Affirmed. 

Purcell  &  Bradley,  for  appellant. 
Charles  E.  Wolfe,  for  respondents. 

YOUNG,  C.  J.  This  action  was  instituted  in  the  district 
court  of  Richland  county  for  the  purpose  of  ejecting  the  de- 
fendant railway  company  from  a  strip  of  land  used  by  it  for  a 
right  of  way.  The  defendant  is,  and  has  been  since  Feb- 
ruary 12,  1892,  a  railroad  corporation,  operating  a  line  of 
railroad  from  Sault  Ste.  Marie,  Mich.,  to  Portal,  N.  D.,  and 
over  the  lands  involved  in  this  action,  and  is  a  common  car- 
rier of  freight  and  passengers  and  of  the  United  States  mail, 
and  is  engaged  in  interstate  commerce.  On  February  12, 
1892,  the  land  in  question  was  conveyed  to  the  defendant  by 
warranty  deed  containing  the  usual  covenants  of  warranty. 
The  conveyance  was  upon  a  condition  subsequent,  the  con- 
dition being  contained  in  the  following  clause:  ''Providing 
a  depot  and  station  is  erected  and  maintained  on  section  21, 
above  described,  continuously;  otherwise  this  land  shall  re- 
vert to  original  owner."  Subsequent  to  the  execution  and 
delivery  of  the  deed  a  depot  was  constructed,  but  the  same 
was  removed  from  the  land  on  April  26,  1900.     The  case  was 

*See  note  appended  to  Chicago,  B.  A  Q.  R.  Co.  v,  Englehart   (Neb.), 
15  Am.  A  £^ng.  R.  Cas.,  N.  8.,  404. 
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tried  to  a  jory.  At  the  trial  the  defendant  objected  to  the 
iotrodaction  of  any  evidence  under  the  complaint  ^'on  the 
spronnd  that  such  complaint  does  not  state  facts  sufficient  to 
constitnte  a  cause  of  action,  for  the  reason  that  it  appears 
affirmatively  from  the  allegations  contained  in  the  complaint 
that  the  defendant,  the  Soo  Railway  Company,  was  placed 
in  possession  of  the  premises  in  controversy  by  the  plaintiff 
under  a  warranty  deed  containing  a  condition  subsequent, 
and  that  a  possessory  action  which  seeks  to  deprive  the  de- 
fendant of  the  possession  of  its  road  after  it  is  constructed 
and  operating  trains  cannot  be  maintained."  This  objection 
was  overruled,  and  exception  taken.  A  motion  for  a  directed 
verdict  upon  the  same  grounds  was  also  overruled,  and  excep- 
tion taken.  Upon  the  plaintiffs*  motion,  the  court  directed 
a  verdict  for  the  plaintiff  for  the  relief  demanded  in  the  com- 
plaint, to  wit,  possession  of  the  land  in  question.  Thereafter 
judgment  was  entered  in  favor  of  the  plaintiff  for  the  imme- 
diate and  exclusive  possession  of  the  real  estate  in  question 
and  for  costs.  The  judgment  further  ordered  that  execution 
thereon  be  stayed  for  a  period  of  six  months  from  the  date  of 
the  entry  of  the  judgment  to  enable  the  defendant  to  condemn 
said  land  and  acquire  an  easement  thereon  and  thereover 
under  the  laws  of  the  state  of  North  Dakota.  Defendant 
has  caused  a  statement  of  the  case  to  be  settled  embody- 
ing specifications  of  numerous  alleged  errors  in  the  admission 
and  rejection  of  evidence,  and  upon  the  court's  refusal  to 
direct  a  verdict  for  the  defendant  and  to  the  direction  of  a 
verdict  in  favor  of  the  plaintiff.  The  appeal  is  from  the 
judgment. 

Two  reasons,  and  two  reasons  only,  are  urged  in  this  court 
by  the  defendant  as  grounds  for  reversing  the  judgment.  The 
first  is  that  the  evidence  does  not  show  title  in  the  plaintiffs 
to  the  premises  in  controversy,  either  legal  or  equitable,  such 
as  will  entitle  them  to  maintain  an  action  of  ejectment  even 
in  case  ejectment  will  lie.  The  second  is  that  the  remedy  by 
ejectment  cannot  be  granted  on  the  facts  existing  in  this 
case.  Neither  contention  can  be  sustained.  As  to  the  first 
contention,  it  may  be  said  that  the  plaintiffs  claim  perfect, 
legal,  and  equitable  title.  Whether  this  be  the  fact  or  not, 
we  need  not  determine.  The  evidence  shows  conclusively  that 
the  plaintiffs  in  any  event  have  an  undivided  interest  in  the 
real  estate  in  controversy,  and,  if  not  the  sole  and  absolute 
own^s  of  the  entire  tract,  are  tenants  in  common.  It  is  there- 
fore unnecessary  and  improper  to  determine  the  extent  of 
their  interest,  for  the  law  is  well  settled  that  a  tenant  in  com- 
mon of  real  etsate  is  entitled  to  the  possession  of  the  same  as 
against  all  the  world  save  his  co-tenants,  and  may  maintain 
ejectment  and  recover  possession  of  the  entire  tract  as  against 
strangers  to  the  title.  Sherin  v.  Larson,  28  Minn.  523,  11  N. 
W.  70;  Collier  V.  Corbett,  15  Cal.  183;  Hart  v.  Robertson,  21 
CaL  346;  Mahoney  v.  Van  Winkle,   21   Cal.    $53;  Treat  v. 
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Reilly,  35  Cal.  129;  Phillips  v.  Medbury,  7  Conn.  568;  Rob- 
inson V.  Roberts,  31  Conn.  14s;  Weese  v.  Barker,  7  Colo. 
178,  2  Pac.  919;  Wheeling  P.  &  B.  R.  Co.  v.  Warrell,  122  Pa. 
613,  16  Pac.  20;  Mather  v.  Dunn,  11  S.  D.  196,  76  N.  W. 
922,  74  Am.  St.  Rep.  788 ;  Allen  v.  Higgins,  9  Wash.  446,  37 
Pac.  671,  43  Am.  St.  Rep.  847. 

The  remaining  question  is  whether  the  plaintiffs  may  re- 
sort to  the  possessory  action  formerly  afforded  by  the  action 
of  ejectment  to  vindicate  their  rights.  The  appellant  con- 
tends that  they  may  not,  but  must  invoke  other  remedies. 
Before  taking  up  the  consideration  of  this  question,  it  is 
proper  to  state  that  both  parties  to  this  contrdversy  agree 
that  the  clause  in  the  deed  above  quoted  constituted  a  condi- 
tion subsequent,  and  that  upon  the  failure  of  the  defendant 
to  maintain  the  depot  the  title  to  the  land  conveyed  by  said 
deed  and  involved  in  this  action  reverted.  Neither  is  there 
any  claim  made  that  the  plaintiffs  did  not  promptly  assert 
their  alleged  right  of  possession  upon  the  failure  of  the  de- 
fendant to  maintain  the  depot,  or  that  after  the  forfeiture 
they  consented  or  acquiesced  in  any  way  in  defendant's  pos- 
session of  the  premises.  Neither  is  it  claimed  that  the 
plaintiffs  have  omitted  to  take  any  steps  necessary  to  termi- 
nate the  estate  granted  by  the  deed,  or  to  authorize  them  to 
maintain  this  action,  if  it  may  be  maintained.  The  condi- 
tion upon  which  the  grant  was  made,  viz.,  that  the  title  to 
the  land  should  revert  to  the  original  owners  if  the  defendant 
failed  to  maintain  a  depot  at  the  point  in  question,  did  not 
restrict  the  maintenance  of  depots  at  other  points,  and  was 
a  lawful  condition.  Lyman  v.  Suburban  Ry.  Co.,  190  111. 
320,  60  N.  E.  S15,  52  L.  R.  A.  645;  Gray  v.  C.  M.  &  St.  t^. 
Ry.  Co.,  189  III.  400,  59  N.  E.  950;  Cleveland,  C,  C.  &  I. 
Ry.  Co.  V.  Cobum,  91  Ind.  557;  Louisville,  New  Albany, 
etc.,  Ry.  Co.  v.  Sumner,  106  Ind.  55,  5  N.  E.  404,  55  Am. 
Rep.  719.  Defendant  does  not  contend  otherwise.  The  sole 
contention  of  the  appellant  is  that  this  action  cannot  be 
maintained.  In  support  of  this  contention  it  is  urged  that 
the  plaintiffs,  by  their  acts,  are  estopped  from  maintaining 
an  action  for  the  possession;  and,  further,  that  public 
interests  or  public  policy  forbids  its  maintenance.  As  ap- 
plied to  the  facts  as  they  exist  in  this  case,  we  cannot  agree 
to  this  contention.  It  is  true  that  many  cases  may  be  found 
which  sustain  the  doctrine  that  a  landowner  who  consents 
and  acquiesces  ia  the  entry  upon  his  land  by  a  railroad  cor- 
poration and  in  the  expenditure  of  large  sums  of  money 
thereon  by  the  corporation  under  a  justifiable  belief  that  the 
owner  will  not  assert  his  right  of  possession  cannot  maintain 
ejectment.  The  following  cases  may  be  cited  as  sustaining 
this  view :  Mo.  Pac.  Ry.  Co.  v.  Gano,  47  Kan.  457,  28  Pac. 
155;  McLellan  v.  The  St.  Louis  &  H.  Ry.  Co.,  103  Mo.  295, 
15  S.  W.  546;  South  &  North  Ala.  Ry.  Co.  v.  Ala.  Great 
Southern,  102  Ala.  236,  14  South.  747;  Avery  v.  Kansas  City 
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&  S.  Ry.  Co.,  113  Mo.  s6i,  21   S.  W.  90;  Louisville  N.  A.  & 

C.  Ry.  Co.  V.  Soltweddle  (Ind.)  19  N.  E.  in,  9  Am.  St.  Rep. 

852.     On  the  other  hand,  other  cases  hold  that  the  land-* 

owner  may  stand  upon  his  strict  legal  rights,  and  maintain  the 

action.     Allegheny  Valley    R.  Co.  v.  Colwell  (Pa.)   15  AtL* 

927;  Smith  V.  Chicago,  A.  &  St.  L.  R.  Co.,  67  111.  191;  Chi. 

&  Alton  R.  Co.  v.  Smith,  78  111.  96;  Hibbs  v.  C.  &  S.  W.  Ry. 

Co.,  39  Iowa,  340;  Conger  v.  B.  &  S.  W.  R.  Co.,  41   Iowa, 

419-     Without  expressing  an  opinion  upon  the  doctrine  of 

these  cases,  it  is  sufficient  for  the  purposes  of  this  case  to 

state  that  there  are  no  facts  present  in  this  case  upon  which 

an  estoppel  can  be  based.    There  is  good  reason  for  denying 

a  landowner  the  right  to  retake  possession  of  land  when  he 

has  by  his  acts  or  contract  induced  the  belief  that  he  would 

not  do  so,  and  the  railroad  company  has  acted  upon  that  be^ 

lief  to  its  detriment  as  well  as  to  the  detriment  of  the  public, 

•  if  the  owner  were  permitted  to  assert  his  possessory  right. 

That,  however,  is  not  this  case.    In  this  case  the  defendant 

entered  into  possession  under  an  express  agreement  that  the 

estate  which  it  acquired  should  be  forfeited  if  it  failed  to  com-> 

ply  with  the  condition  of  the  grant,  namely,  the  maintenance 

of  the  depot.     It  assented  to  the  consequences  of  the  default 

by    expressly     agreeing  that,   if  the  depot  should  not  be 

erected  and  maintained  continuously,  ''this  land  shall  revert 

to  original  owner."    It  was  within  the  power  of  the  defend^ 

ant  to  avoid  the  forfeiture  of  its  title,  but  it  elected  not  to  do 

so,  and  thus  voluntarily  subjected  itself  to  a  forfeiture  of  the 

estate,  as  it  was  authorized  to  do  under  express  terms  of  the 

grant     The  owners  of  the  land  have  not  misled  the  defendant 

in  any  respect,  or  caused  it  to  alter  its  position  by  induce* 

ment,  promise,  or  acquiescence.    They  are  simply  asserting 

the  rights  which  were  given  under  the  express  terms  of  the 

grant. 

Neither  can  we  sustain  the  contention  that  public  policy 
requires  that  plaintiffs  should  be  denied  the  remedy  afforded 
by  this  action.  As  already  stated,  it  is  conceded  that  the 
land  in  controversy  reverted  to  the  original  owners.  The 
plaintiffs  are  therefore  entitled  to  all  the  rights  of  owners,  in^ 
eluding  the  right  of  possession.  They  have  not  parted  with 
the  right  of  possession  by  deed  or  contract,  or  forfeited  their 
right  to  assert  it  by  consent,  acquiescence,  or  otherwise. 
The  defendant's  title  and  right  of  possession  were  voluntarily 
forfeited  by  it  when  it  declined  to  further  perform  the  condi- 
tion which  gave  it  such  title  and  right  of  possession.  Does 
public  policy  require  that  the  plaintiffs  shall  be  remediless? 
That  they  shall  be  stripped  of  the  power  to  vindicate  their 
rights  of  property  when  they  were  without  fault?  The  appel- 
lant answers  that  they  have  other  adequate  remedies,  and  that 
they  must  resort  to  them,  and  not  invoke  a  remedy  to  recover 
possession,  which  may  interfere  with  public  interests.  Cases 
are  numerous  in  which  the  doctrine  which  is  invoked  has 
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been  applied.    They  will  be  foand  to  be  cases  in  which  the 
grantee  covenanted  and  bound  himself  to  perform  the  con- 
ditions; that  is,  in  each  case  there  is  both  a  condition  and  a 
covenant  (or  an  absence  of  an  express  provision  that  title 
should  revert).     In  these  cases  the  grantor  had  alternative 
remedies.     He  could  compel  the  specific  performance  of  the 
covenant,  or  maintain  his  action  for  its  breach,  or  forfeit  the 
estate  and  recover  the  premises.    To  avoid  a  forfeiture  of 
the  estate,  which  is  always  odious  in  the  eyes  of  the  law,  and 
in  some  cases  from  consideration  for  public  interests,  courts 
have  compelled  grantors  to  rely  either  upon  their  action   for 
specific  performance  or  for  damages.    The  doctrine  of  these 
cases,  however,  has  no  application  to  the  facts  of  this  case. 
This  deed  contains  no  covenant,  but  merely  a  condition. 
The  defendant  did  not  covenant  or  agree  to  maintain  the 
depot,  and  in  no  way  bound  itself  to  do  so.     It  merely  accepted 
the  grant  of  the  land  in  question  upon  the  condition  that,  if 
it  did  not  maintain  the  depot,  the  land  should  revert  to  the 
original  owners.     It  might  elect  to  maintain  the  depot  and 
retain  the  land,  but  it  was  not  bound  to  do  so.    The  only 
liability  which  it  incurred  for  failure  to  observe  the  condition 
was  that  the  land  should  revert.     It  is  entirely  clear,  therefore, 
that  the  plaintiffs  cannot  maintain  an  action  to  compel  the 
defendant  to  maintain  the  depot,  for  there  is  no  agreement 
upon  which  to  base  such  an  action.    Neither  can  it  maintain 
an  action  for  damages  for  its  failure  to  maintain  the  depot, 
for  the  same  reason.     Its  only  remedy  is  that  which  it  now 
seeks.    On  this  point  see  the  following  cases:    Jackson  v. 
Florence,  i6  Johns.  (N.  Y.)47;  Palmer  v.  Plank  Road  Co.,  ii 
N.  Y.  387;  Livingston  v.  Stickles,  8  Paige  (N.  Y.)  398;  Blanch- 
ard  V.   Railroad  Co.,  31  Mich.  43,    18  Am.  Rep.    142;  Close 
et  al.  V.  B.  C.  R.  &  N.  Ry.  Co.,  64  Iowa,  149,  I9  N.  W.  886; 
Clarke  v.  Inhabitants,  etc.,  81  Mo.  503,  51  Am.  Rep.  243.     In 
Palmer  v.  Plank  Road  Co.,  supra,  the  court  said:    *^It  is 
clear  that  there  may  be  a  condition  without  a  covenant,  and 
that,  where  the  language  imports  a  condition  merely,  and 
there  are  no  words  importing  an  agreement,  it  cannot  be 
enforced  as  a  covenant,  but  the  only  remedy  is  through  a 
forfeiture  of  the  estate.     *    *    *    It  by  no  means  follows, 
because  a  grantee  consents  to  take  an  estate,  subject  to  a  cer- 
tain condition,  that  he  also  consents  to  obligate  himself  per- 
sonally for  the  performance  of  the  condition.     Many  cases 
might  be  imagined  in  which  one  would  be  willing  to  risk  the 
forfeiture  of  the  estate,  while  he  would  be  altogether  un- 
willing to  incur  the  hazard  of  a  personal  responsibility  in 
addition."    The  right  to  maintain  an  action  for  trespass 
affords  a  remedy  only  for  the  interference  with  the  plaintiffs* 
possession,  and  is  not  a  substitute  for  the  remedy  to  recover 
the  possession  itself.     In  short,  the  present  action  is  the  only 
one  to  which  the  plaintiffs  can  resort  to  vindicate  their  pro(>- 
erty  rights.    In  this  state  a  landowner  may  be  compelled  to 
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sabmit  to  a  loss  of  his  land  through  condemnation  proceed- 
ings under  the  power  of  eminent  domain.     The  right  to  exer- 
cise that  power  was  open  to  the  defendant.     It  not  only  has 
declined  to  exercise  it,  hot  it  insists  upon  using  plaintiffs' 
lands  without  legal  right  and  also  demands  that  plaintiffs  be 
denied  the  only  remedy  they  have  to  vindicate  their  property 
rights;  and  this  upon  the  ground  that  public  policy  demands 
that  it  be  afforded  this  protection.     The  plaintiffs'  property 
rights  are  protected  both  by  the  Constitution  and  by  the  stat- 
ute.    In  the  absence  of  a  transfer  by  deed  or  contract,  or  its 
loss  by  consent  or  acquiescence,  the  title  and  right  of  possession 
of  the  land  can  be  obtained  by  defendant  only  by  an  exercise 
of  the  power  of  eminent  domain.     A  similar  question  was  b^ 
fore  us  in  the  catfe  of  Donovan  v.  Allert,  ii  N.  D.  289,  91  N. 
W.  441,  58  L.  R.  A.  775,  which  was  an  action  to  enjoin  a 
telephone  company  from  maintaining  its  poles  upon  a  street 
abutting  plaintiff's  property.     It  was  urged  in  that  case  that 
the  plaintiff  had  an  adequate  remedy  in  an  action  to  recover 
damages,  and  that  the  remedy  afforded  by  injunction  for  pro- 
tecting his  property  rights  would  seriously  interfere  with 
public  interest,  and  should  not,  therefore,  be  accorded.     Both 
contentions  were  overruled,  and  for  reasons  which  are  con- 
trolling in  this  case.    The  court  said :    ^' The  defendants  are 
proc^Kling  to  damage  the  plaintiff's  property  without  first 
complying  with  a  mandatory  provision  of  the  Constitution. 
That  provision  of  the  Constitution  is  peremptory  that  prop- 
erty taken  or  damaged  for  public  use  shall  first  be  paid  for, 
and  the  Legislature  has  also  enacted  that  payment  must  pre- 
cede the  taking    or    damage,  and  has  provided    adequate 
means  for  establishing  the  amount  of  such  damages.     The 
taking  or  damaging  of  private  property  for  public  use  with- 
out the  owner's  consent  is  deemed  so  serious  that  payment 
therefor  is  a  prerequisite  to  attempting  to  do  so.     The  de- 
fendants have  the  ultimate  right,  under  their  franchise,  to 
use  the  street  for  telephone  purposes ;  but  payment  of  dam- 
ages, actual  or  consequential,  to  plaintiff's  property,  must  be 
first  attended  to.    This  does  not  mean  that  it  may  first  be 
appropriated,  and  paid  for  at  the  end  of  a  suit  for  damages, 
but  means  that  payment  must  precede  the  taking  or  damag- 
ing"—citing  McElroy  v.  Kansas  City  (C.  C.)  21   Fed.  261, 
Searle  v.  City  of  Lead  (S.  D.)  73  N.  W.  913,  and  numerous 
other  cases.     We  held  in  that  case  that  the  occupancy  of  the 
plaintiff's  property  was  a  violation  of  rights  which  were  pro- 
tected both  by  the  Constitution  and  by  statute,  for  the  pre- 
vention of  which  a  preliminary  injunction  should  have  been 
granted.     We  know  of  no  doctrine  of  public  policy  which 
authorizes  the  courts  to  deprive  an  individual  who  is  with- 
out fault  of  the  possession  of  his  real  estate  by  withholding 
remedies  adapted  to  vindicate  his  right  of  possession.     The 
cases  are  numerous  wherein  the  remedy  by  ejectment  has 
been  invoked  and  sustained  on  facts  substantially  like  those 
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which  exist  in  this  case.  The  Indianapolis  P.  &  C.  Ry.  Co, 
V.  Hood  et  al.,  66Ind.  580;  Horner  v.  C.  M.  &  St.  P.  Ry.  Co.. 
38  Wis.  165;  Avery  v.  Kansas  City  &  S.  Ry.,  113  Mo.  561,  21 
S.  W.  90.  See,  also,  Cowell  v.  Colorado  Springs  Co.,  100  U. 
S.  55,  25  L.  Ed.  547;  Ritchie  v.  Kansas,  N.  &  D.  Co.,  5S 
Kan.  36,  39  Pac.  718. 

It  is  not  an  uncommon  practice,  in  view  of  the  hardship 
attending  the  ejectment  of  a  railroad  company  from  its  right 
of  way,  for  a  court  of  equity  to  enjoin  the  proceedings  to 
oust  it  from  land  upon  which  it  has  in  good  faith  constructed 
its  road  until  it  shall  have  an  opportunity  to  acquire  title  by 
condemnation  proceedings.  Allegheny  Valley  R.  Co.  v.  Col- 
well  (Pa.)  15  Atl.  927;  Pittsburgh  &  Lake  Erie  Ry.  v.  Bruce, 
102  Pa.  23;  Harrington  v.  St.  Paul,  etc.,  Oo.,  17  Minn.  215 
(Gil.  188);  South  &  N.  Ala.  R.  Co.  v.  Alabama,  etc.,  Co.,  102 
Ala.  236,  14  South.  747;  New  York,  etc.,  Co.  v.  Stanley's 
Heirs,  35  N.  Y.  Eq.  283;  Justice  v.  Nesquehoning  Valley 
Railroad  Co.,  87  Pa.  28;  3  Elliott  on  Railroads,  §944-  In  this 
case  that  power  was  exercised  by  the  court  in  staying  the 
execution  of  the  judgment  for  a  period  of  six  months  for  the 
purpose  of  enabling  the  defendant  to  prosecute  its  condemna* 
tion  proceedings.    This  course  was  proper,  in  our  opinion. 

Finding  no  error  in  the  record,  the  judgment  will  be 
affirmed.    All  concur. 


Commonwealth  v.  Buffalo,  R.  &  P.  Ry.  Co. 

(Supreme  Court  of  Pennsylvania^  Oct,  12, 190J,) 

[56  Atl.  Rep.  412.] 

Railroads — Consolidation — Rights  of  New  Organization — Increase  of 
Shares.* 
Where  a  Pennsylvania  railroad  company,  under  Act  March  24,  1865 
(P.  L.  49),  consolidated  with  a  New  York  railroad  company,  the  company 

*As  to  the  effect  of  consolidation  on  the  rights  and  liabilities  of 
railroad  companies,  see  notes,  appended  to  Tompkins  v.  Augusta  South- 
ern R.  Co.  (Ga.)»  11  Am.  &  Eng.  R.  Cas.,  N.  8.,  587  (existing  debts  and 
contracts) ;  note  appended  to  Day  v.  New  York,  8.  &.  W.  R.  Co.  (N.  J.)« 
4  Am.  A  Bng.  R.  Cas.,  N.  8.,  313  (rights  of  consolidated  company  to  con- 
demn land,  and  effect  on  pending  suits)  ;  note  appended  to  Vioksburg, 
8.  &  P.  R.  Co.  V.  Scott  (La.),  17  Am.  A  Eng.  R.  Cas.,  N.  8.,  745  (effect 
of  consolidation  on  subscriptions  to  municipal  aid) ;  note  appended  to 
Smith  V,  Lake  Shore  &  M.  8.  Ry.  Co.  (Mich.),  8  Am.  St.  Eng.  R.  Cas., 
N.  8.,  496  (powers  of  new  corporation) ;  note  appended  to  Yazoo,  etc., 
R.  Co.  V.  Adams  (U.  8.),  20  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  1  (effect  of  con- 
solidation on  right  to  exemptions  from  taxation) ;  Mercantile  Trust  Co. 
V.  Chicago  P.  &  St.  L.  Ry.  Co.  (C.  C.  A.),  8  R.  R.  R.  859,  31  Am.  Sk 
Eng.  R.  Cas.,  N.  8.,  859  (line  which  had  constituted  portion  of  consoli- 
dated line  chargeable  with  notice  of  lien  on  certain  property  which  had 
been  bought  for  use  of  consolidated  line) ;  City  of  Lincoln  v.  Lincoln  St. 
Ry.  Co.  (Neb.),  7  R.  R.  R.  892,  30  Am.  &  Eng.  R.  Cas.,  N.  8.,  892  (effect 
of  consolidation  of  street  railways  on  local  assessment  lien);  Stewart 
V.  Walterboro  Sl  W.  Ry.  Co.  (8.  Car.),  3  R.  R.  R.  849,  26  Am.  Sk  Eng.  R. 
Cas.,  N.  8.,  849  (liability  for  torts  previously  committed) ;  Missouri,  K. 
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«o  formed  has  all  the  rig^hta  and  franchises  of  the  merging  companies, 
and  where  the  Pennsylvania  comfMiny  had  a  rig'ht  under  Act  June  4, 
1883  (P.  L.  67),  to  increase  its  capital  stock  up  to  $150,000  per  mile  with- 
out the  payment  of  a  bonus,  the  ri^^ht  accrued  to  the  consolidated  com- 
pany. 

Appeal  from  Coart  of  Co&jmon  Pleas,  Dauphin  County; 
Weiss,  Judge. 

Action  by  the  commonwealth  against  the  Buffalo,  Rochester 
&  Pittsburg  Railway  Company.  Judgment  for  defendant, 
and  the  commonwealth  appeals.     Affirmed. 

The  court  below  found  the  facts  to  be  as  follows : 

''(i)  The  Pittsburg  &  State  Line  Railroad  Company  was 
incorporated  October  23,  1885,  in  conformity  with  the  pro- 
visions of  the  act  of  April  4,  1868  (P.  L.  62),  known  as  the 
^General  Railroad  Act/  and  by  it  and  the  supplement  thereto 
of  June  4,  1883  (P.  L.  67),  was  authorized  to  increase  its 
capital  stock  to  an  amount  not  exceeding  $150,000  per  mile. 

^'(2)  Its  length  was  87.22  miles,  and  on  March  11,  1887,  it 
was  merged  by  authority  of  the  act  of  March  24,  1865  (P.  L. 
49),  and  also  by  authority  of  laws  of  the  state  of  New  York, 
joto  and  with  a  line  of  railroad  built  under  the  provisions  of 
the  laws  of  the  state  of  New  York  and  connecting  with  it  at  a 
point  on  the  line  dividing  the  two  states,  under  the  name  of 
the  defendant  company. 

''(3)  On  August  20,  1902,  the  defendant  increased  its 
capital  stock  $1,000,000,  and  from  that  time  the  total  of  its 
capital  stock,  with  the  amount  authorized  and  issued  piior  to 
the  approval  of  the  act  of  May  3,  1899  (P.  L.  i89)»  was 
$13,000,000. 

'K4)  By  the  terms  of  the  act  authorizing  the  consolidation, 
the  rights,  privileges,  and  franchises,  and  all  the  property  and 
choses  in  action  of  the  merging  companies,  were,  upon  the 
consummation  thereof,  vested  in  the  merged  company  ^with- 
out further  act  or  deed. ' 

''(s)  No  bonus  was  exacted  from  the  company  or  companies 
merging,  nor  the  merged  company  defendant,  by  the  act  of 
i86s,  the  act  of  1868,  or  the  act  of  1883,  nor  before  the  pas- 
sage of  the  act  of  May  3,  1899,  unless  the  general  corporation 
act  of  i87ii  (P.  L.  73),  and  its  supplement  of  June  15,  1897 
(P.  L.  IS 5),  amending  the  forty-fourth  section  of  said  act, 

A  T.  Ry.  Co.  of  Texas  v.  Carter  (Tex.),  3  R.  R.  R.  538,  26  Am.  &  Eng. 
R.  Caa.,  N.  S.,  538  (liabilities  under  contracts) ;  Dady  v,  Georg-ia  A  A. 
Ry.  (6a.),  1  R.  R.  R.  594,  24  Am.'&  Eng.  R.  Cas.,  N.  S.,  594  (effect  on 
federal  jurisdiction) ;  Curry  v,  Kansas,  etc.,  Ry.  Co.  (Kan.),  8  Am.  & 
Kttg.  R.  Cas.,  N.  S.,  763  (abatement  and  renewal  of  actions) ;  Day  v, 
Kew  York,  S.  A  W.  R.  (N.  J.),  4  Am.  A  Eng.  R.  Cas.,  N.  S.,  313  (does 
not  abate  condemnation  proceedings) ;  Kansas  CitT,  W.  &  N.  W.  R.  Co. 
V,  Way  (Kan.),  13  Am.  A  Eng.  R.  Cas.,  N.  S..  363  (effect  on  limitations 
of  actions) ;  Chicagfo,  S.  F.  A  C.  R.  Co.  v.  Ashlin^r  (111.),  3  Am.  A  Eng. 
R.  Cas.,  N.  S.,  549  (effect  on  pending  actions) ;  Wichita  &  W.  Ry.  Co. 
V.  Quinn  (Kan.),  7  Am.  A  'Bng.  R.  Cas.,  N.  S.,  217  (liability  of  new 
company  for  debts)  ;  Southern  R.  Co.  v.  City  Council  of  Greenville 
(S.  Car.),  3  Am.  A  %ng,  R.  Cas.,  N.  8.,  450  (taxation). 

10  R  R  R— 11 
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which  require  a  bonus  frotn  ^ every  company  incorporated  by 
or  under  the  provisions  of  this  act,  or  accepting  the  same,' 
so  impose  it  upon  the  defendant  company. 

^'(6)  The  commonwealth  settled  an  account  against  the  de- 
fendant August  21,  1902,  $1,000,000  increase  of  capital  equal  to 
$3>333*34>  'as  per  act  of  May  i,  1868,  and  supplements 
thereto,'  which  should  probably  read  as  per  act  of  May  3, 
1899,  particularly  as  the  former  act  excepts  railroads  from  its 
operation,  and  as  we  are  not  otherwise  advised.  The  de- 
fendant took  an  appeal  from  this  settlement,  and  the  specifica- 
tions of  objection  raise  the  question  of  liability." 

Argued  before  MITCHELL,  DEAN,  FELL,  BROWN. 
MESTREZAT,  and  POTTER,  JJ, 

Frederic  W.  Fleitz,   Dep.   Atty.  Gen.,   and  Hampton    L. 
Carson,  Atty.  Gen.,  for  the  Commonwealth. 
M.  E.  Olmsted  and  A.  C.  Stamm,  for  appellee. 

BROWN,  J.  This  case  was  argued  with  Commonwealth 
v.  Buffalo  &  Susquehanna  Railroad  Company  (No.  7,  May 
Term,  icx>3)  56  Atl.  409,  and,  for  the  reasons  given  in  the 
opinion  filed  in  that  case,  the  judgment  must  be  affirmed. 
Though  the  merger  was  of  the  Pittsburg  &  State  Line  Rail- 
road Company,  a  Pennsylvania  company  incorporated  under 
our  act  of  April  4,  1868  (P.  L.  62),  with  the  Buffalo, 
Rochester  &  Pittsburg  Railroad  Company,  a  New  York  Cor- 
poration, in  section  4  of  the  act  of  March  24,  1865  (P.  L.  50), 
there  is  a  provision  similar  to  that  in  the  act  of  1861  (P.  L. 
702),  by  which  all  the  rights,  privileges,  and  franchises  of 
each  of  such  combining  companies  vest  in  them  jointly  upon 
their  consolidation. 

Judgment  affirmed. 


Chicago,  P.  &  St.  L.  Ry.  Co.  et  al.  v.  Vaughn  et  al. 

{Supreme  Court  of  Illinois^  Dec,  i6,  igoj.) 

[69  N.  E.  Rep.  113.] 
Life  Estate— Deed. 

Where  a  deed  by  the  owner  of  land  reserved  to  himself  the  sole  con- 
trol, tise,  and  occupation  of  the  premises,  and  all  the  rents  and  profits 
thereof,  during  his  natural  life,  he  retained  a  life  estate,  with  remainder 
in  the  grantees. 
Same—Quitclaim  Deed  to  Railroad. 

Where  a  life  tenant  in  land  gB,ye  a  railroad  a  quitclaim  deed  to  a  por- 
tion thereof,  the  railroad  took  no  g'reater  interest  than  that  of  its  grantor. 

Adverse  Possession. 

The  possession  of  one  claiming:  land  under  a  tenant  for  life  cannot  be 
adverse  to  the  remainderman  during  the  existence  of  the  life  estate. 

Deed— Notice. 

A  deed  creating*  a  life  estate  in  the  grantor,  with  remainder  in  fee  to 
the  grantees,  properly  recorded,  was  constructive  notice  to  a  subsequent 
grantee  of  the  life  tenant. 

Deed— Purpose— Stipulation  of  Facts. 
Where  the  stipulation  of  facts  on  which  a  case  was  tried  stated  that 
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a  certain  person  executed  to  his  wife  a  quitclaim  deed  in  consideration 
of  natural  love  and  affection  and  fl,  without  any  statement  that  the 
consideration  was  not  snfiScient,  or  made  from  any  improper  motive,  a 
subsequent  contention  that  the  deed  was  made  merely  for  the  purpose 
of  giving  a  court  of  chancery  jurisdiction  in  partition  proceedings  was 
unavailable. 

Trespass. 

Where  a  railroad  company,  claiming  under  a  deed  from  a  life  tenant 
of  land,  went  into  possession  of  the  same,  it  could  not,  in  a  suit  for  par- 
tition by  the  remaindermen  after  the  death  of  the  life  tenant,  be  regarded 
as  a  trespasser,  in  the  absence  of  anything  to  show  that  its  occupation 
of  the  land  had  worked  any  injury  to  the  remainder. 

OudfpfTient  for  Surrender. 

A  railroad  company  constructed  its  tracks  over  a  portion  of  a  piece  of 
land,  claiming  under  a  deed  from  the  life  tenant,  and  after  his  death 
the  two  remaindermen  sued  for  partition  :  held,  that  a  decree  in  par* 
tition  directing  that  the  railroad  company  be  ousted,  and  that  it  surren* 
'der  possession  to  the  remaindermen,  and  appointing  commissioners  to 
make  partition,  etc,  was  erroneous,  since  the  court  should  have  waited 
nntil  the  commissioners  had  made  their  report,  or  have  provided  in 
advance  that  possession  should  be  surrendered  to  the  party  to  whom 
that  portion  of  the  tract  occupied  by  the  railroad  should  be  set  apart. 

Same — Railroads — Qrant  of  Time  to  Condemn. 

The  railroad  company  should  be  granted  a  reasonable  time  within 
which  to  condemn  the  property. 

Eminent  Domain — Railroads — Compensations— Prior  Improvements.* 
In  case  of  condemnation  by  the  railroad,  it  should  not  be  required  to 
pay  the  owners  of  the  land   for  the  improvements  that  it  had  placed 
thereon  ;  it  not  having  entered  on  the  land  as  a  trespasser. 

Appeal  from  Circait  Court,  Jersey  County;  O.  P.  Tbomp* 
son.  Judge. 

Suit  by  Edward  J.  Vaughn  and  others  against  the  Chicago* 
Peoria  &  St.  Louis  Railway^  Company  and  other.  From  a 
decree  in  favor  of  complainants,  defendants  appeal.  Re- 
versed. 

This  is  a  bill  in  chancery,  filed  on  September  ii,  1902,  in 
the  circuit  court  of  Jersey  county  by  the  appellee  Edward  J. 
Vaughn  for  the  partition  of  160  acres  of  land,  to  wit,  the 
southwest  quarter  of  section  lo,  township  8  north,  range  10 
west  of  the  third  principal  meridian,  in  said  county.  The 
defendants  to  the  bill  were  Sarah  J.  Vaughn,  wife  of  the 
complainant,  Edward  J.  Vaughn;  George  D.  Locke,  holding 
a  mortgage  upon  the  premises  executed  to  him  by  Edward 
J.  Vaughn  and  his  wife;  and  the  appellant  the  Chicago, 
Peoria  &  St.  Louis  Railway  Company  of  Illinois.  The  bill 
alleged  that  the  complainant  Edward  J.  Vaughn  and  one  of 
the  defendants  below,  Sarah  J.  Vaughn,  were  the  owners  in 
fee,  as  tenants  in  common,  of  the  160  acres,  and  that  each 
owned  an  undivided  half  thereof,  the  share  of  each  being 
subject  to  an  inchoate  right  of  dower  of  the  other;  that  said 
railway  company  was  in  possession  of  a  part  of  the  premises, 
using  and  occupying  the  same  as  a  railroad  right  of  way, 

*Seenote  appended  to  Charleston,  etc.,  Ry.  Co.  v,  Hughes  (Ga.)*  11 
Am.  dcEng.  R.  Cas.,  N.  S.,  541 ;  Bellingham  Bayft  British  Columbia 
R.  Co.  V.  Strand  (Wash.).  3  Am.  A  Eng.  R.  Cas.,  N.  S.,  171  ;  Seattle  A 
M.  R.  Co.  V.  Corbett  (Wash.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  709. 
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ing  the  term  of  his  natural  life."  This  deed  was  recorded  in 
the  recorder's  ofiBce  of  Jersey  county  on  the  day  of  its  date, 
to  wit,  November  ii,  1879.  Unquestionably,  after  the  execu- 
tion and  delivery  of  this  deed  Josiah  Vaughn  had  only  a  life 
estate  in  the  property  thereby  conveyed ;  and  his  two  sons, 
Charles  A.  Vaughn,  and  the  appellant,  Edward  J.  Vaughn» 
owned  the  remainder  subject  to  the  life  estate.  Subse- 
quently, on  February  19,  1885,  Josiah  Vaughn  executed  and 
delivered  to  the  St.  Louis,  Jerseyville  &  Springfield  Railroad 
Company,  the  original  predecessor  of  the  appellant  railway 
company,  a  quitclaim  deed  to  the  strip  of  land  50  feet  wide  on 
each  side  of  the  center  line  of  the  said  railroad,  as  the  same 
was  located  and  built  across  the  160  acres  here  sought  to 
be  partitioned.  The  deed  recited  that  it  ''is  executed, 
acknowledged  and  delivered  by  the  grantor,  and  accepted  by 
the  grantee  therein,  as  a  full  performance  of  the  covenants  and 
agreements  of  the  grantor,''  contained  in  the  bond  or  contract 
for  a  deed  previously  executed. 

By  the  quitclaim  deed  executed  to.it  on  February  19,  1885, 
the  St.  Louis,  Jerseyville  &  Springfield  Railroad  Company 
took  no  other  or  greater  interest  in  the  strip  of  land  conveyed 
to  it  than  an  interest  for  the  life  of  Josiah  Vaughn;  and  the 
appellant  company,  as  the  successor  of  the  St.  Louis,  Jersey- 
ville &  Springfield  Railroad  Company,  took  the  same  interest 
held  by  its  predecessor.  The  defense  made  by  the  appellant 
in  this  partition  proceeding  is  that  under  the  deed  of  Feb- 
ruary 19,  1885,  as  claim  and  color  of  title  made  in  good  faiths 
it  went  into  possession  of  the  strip  of  land,  and  has  been  in 
possession  thereof  for  more  than  seven  years,  and  during  that 
time  has  paid  all  the  taxes  legally  assessed  against  the  strip 
or  right  of  way.  There  is  no  dispute  as  to  the  facts  of  its 
possession  and  payment  of  taxes  during  seven  years  under  the 
quitclaim  deed,  as  color  of  title.  But  under  the  circum- 
stances already  stated,  the  appellant  cannot  make  a  success- 
ful defense  on  the  ground  of  possession  and  payment  of  taxes 
under  section  6  of  the  limitation  law  (Hurd's  Rev.  St.  1901, 
c.  83). 

The  possession  of  land  by  a  tenant  for  life  cannot  be  ad- 
verse to  the  remainderman  or  reversioner;  and,  if  he  con- 
veys to  a  third  person  by  words  purporting  to  pass  the 
absolute  property,  the  possession  of  the  purchaser  is  not, 
during  the  continuance  of  the  life  estate,  adverse  to  the  re- 
mainderman or  reversioner.  The  statute  of  limitations  does 
not  run  against  the  remainderman  or  reversioner  until  after 
the  life  estate  falls  in,  and  it  is  only  after  the  latter  event 
occurs  that  the  possession  will  be  adverse  to  the  remainder- 
man or  reversioner.  The  possession  of  the  tenant  for  life,  or 
his  vendee,  during  the  continuance  of  the  life  tenancy,  is,  in 
contemplation  of  law,  the  possession  of  the  remainderman  or 
reversioner.  The  latter  cannot,  during  the  life  of  the  person 
for  whose  life  the  life  estate  is,  bring  an  action  against  the 
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person  in  possession  nnder  snch  life  tenancy  to  recover  pos- 
session of  the  premises.  ^'No  laches  can  be  imputed  to  one 
Vfho  has  no  remedy  or  right  of  action,  and  to  hold  the  bar  of 
the  statute  could  run  against  the  title  of  a  person  so  circum- 
stanced would  be  subversive  of  justice,  and  would  be  to  de- 
prive such  person  of  his  estate  without  his  day  in  court." 
Turner  V.  Hause,  199  111.  464, 65  N.  E.  445;  Mettler  v.  Miller, 
129  111.  630,  22  N.  E.  529;  Rohn  v.  Harris,  130  111.  525,  22  N. 
£.  S87;  Higgins  v.  Crosby,  40  111.  260.  In  other  words,  the 
statute  of  limitations,  upon  which  the  appellant  railroad  com- 
pany here  relies,  could  not  run  against  appellee  Edward  J. 
Vaughn,  as  remainderman  or  reversioner,  until  the  life 
estate  of  his  father,  Josiah  Vaughn,  fell  in.  Josiah  Vaughn 
died  July  18,  1900.  Prior  to  that  date  Charles  A.  Vaughn  and 
his  wife  conveyed  by  warranty  deed  their  undivided  interest 
in  the  lands  to  the  appellee  Edward  J.  Vaughn,  the  deed  pro- 
viding that  it  was  '^subject,  however,  to  the  rights  and  inter- 
ests (if  any)  during  the  lifetime  of  Josiah  Vaughn,  Sr.,  of  the 
Chicago,  Peoria  and  St.  Louis  Railway  Company  in  and  to 
the  right  of  way,  now  used  and  occupied  by  said  railway  com- 
pany, over  and  across"  the  north  half  of  the  160  acres  sought 
to  be  partitioned.  The  possession  of  the  appellant  company 
conld  not  and  did  not  become  adverse  to  the  appellee  Edward 
J.  Vaughn  until  the  end  of  the  life  estate,  and  hence  has  only 
been  adverse  since  July  18,  1900.  In  September,  1900.  the 
appellee  Edward  J.  Vaughn  asserted  his  claim  to  the  appel- 
lant railway  company  of  title  in  fee  to  the  property  occupied 
as  a  right  of  way,  and  at  the  same  time  the  appellant  com- 
pany asserted  its  claim  of  title  to  the  said  strip  as  a  right  of 
way. 

It  is  claimed  on  the  part  of  the  appellant  company,  that  it 
bad  no  notice  when  Josiah  Vaughn  executed  the  contract  in 
1881  to  convey  the  strip  of  land  to  appellant's  predecessor,  or 
virhen  subsequently  Josiah  Vaughn  executed  a  deed  to  the  rail- 
road company  on  February  19,  188;,  that  Josiah  Vaughn  was 
not  the  owner  in  fee  of  the  property;  in  other  words,  that 
appellant's  predecessor  had  no  notice  that  the  interest  of 
Josiah  Vaughn  in  the  land  was  merely  a  life  interest. 
Whether  the  question  of  notice  is  material  or  not,  it  is  not 
necessary  here  to  decide.  But  if  it  is  material,  the  deed 
executed  by  Josiah  Vaughn  to  his  two  sons  on  November  11, 
1879,  was  recorded  on  that  day,  and  was  upon  the  records 
when  the  railroad  company  took  its  contract  and  its  deed 
from  Josiah  Vaughn.  Therefore  appellant's  predecessor  had 
constructive  notice  by  the  record  of  the  nature  of  Josiah 
Vaughn's  interest  in  the  property. 

It  appears  from  the  evidence  that  on  August  8,  1902,  the 
appellee  Edward  J.  Vaughn  executed  and  delivered  to  the 
appellee  Sarah  J.  Vaughn,  his  wife,  a  quitclaim  deed  convey- 
ing to  her  an  undivided  half  of  the  quarter  section  of  land 
over  which  the  right    of  way  runs.    It  is  charged  by  the 
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appellant  that  this  deed  was  a  fraud,  and  was  made  merely 
for  the  purpose  of  giving  a  court  of  chancery  jurisdiction  in 
this  proceeding.  But  there  is  no  proof  to  sustain  the  charge 
thus  made.  On  the  contrary,  the  stipulation  as  to  the  facts 
upon  which  the  cause  was  tried  shows  that  the  appellant 
company  abandoned  its  contention  upon  this  subject.  In  the 
sixteenth  paragraph  of  the  stipulation  it  is  agreed  that  on 
Augusts,  1902,  Edward  J.  Vaughn  executed  to  his  wife  this 
quitclaim  deed  for  and  in  consideration  of  natural  love  and 
affection  and  $1,  without  any  statement  that  the  considera- 
tion in  the  deed  was  not  sufficient,  and  without  any  state- 
ment that  the  deed  was  made  for  any  improper  purpose  or 
from  any  improper  motive.  Therefore  the  deed  cannot  be 
regarded  as  otherwise  than  valid.  Danville  Seminary  v. 
Mott,  136  111.  289,  28  N.  E.  54. 

It  is  clear,  therefore,  from  what  has  been  said,  that  the 
decree  of  the  court  below  was  correct  in  holding  that  appellee 
Edward  J.  Vaughn  and  his  wife  were  the  owners  in  fee  of  the 
property  sought  to  be  partitioned,  including  the  strip  of 
ground  claimed  by  appellant.  When  Josiah  Vaughn,  the  life 
tenant,  under  whom  the  appellant  company  held,  died,  all 
the  title  of  the  appellant  company  ended,  and  the  fee-simple 
title  was  vested  in  the  remainderman. 

But  a  more  serious  question  is  presented  in  regard  to  that 
portion  of  the  decree  which  requires  the  appellant  company 
to  surrender  the  possession  of  the  property  to  the  appellees 
Edward  J.  Vaughn  and  his  wife.  A  decree  may  be  made  in  a 
partition  proceeding,  requiring  a  surrender  of  the  possession 
to  be  made  by  a  third  party,  claiming  an  interest  in  the 
premises,  to  the  parties  found  to  be  the  owners  thereof  as 
tenants  in  common.  Mott  v.  Danville  Seminary,  129  111.  403, 
21  N.  E.  927;  Iberg  v.  Webb,  96  111.  415;  Henrichsen  v. 
Hodgen,  67  111.  179;  Gage  v.  Lightburn,  93  111.  248;  Gage  v. 
Bissell,  119  111.  298,  10  N.  E.  238.  In  Iberg  v.  Webb,  supra  (by 
mistake  referred  to  in  Mott  v.  Danville  Seminary,  supra,  as 
Gage  V.  Lightburn),  ''the  decree  of  the  circuit  court  required 
the  defendants,  who  held  under  the  tax  deed,  which  was 
claimed  to  be  a  cloud  upon  the  title,  to  surrender  possession 
to  the  complainants,  and  allowed  the  defendants  nothing  for 
the  improvements  they  had  made  upon  the  premises.  The 
decree  was  held  not  to  be  erroneous  in  these  particulars,  be- 
cause the  defendants  had  asked  no  affirmative  relief  in  re- 
spect of  the  matters  so  complained  of.''  Mott  v.  Danville 
Seminary,  supra.  In  the  case  at  bar  the  appellant  company 
has  claimed  to  be  the  absolute  owner  in  fee  of  the  strip  of 
ground  in  question,  and  has  asked  no  affirmative  relief  in  re- 
gard to  its  improvements  placed  upon  said  strip  of  ground. 
In  Smith  v.  Chicago,  Alton  &  St.  Louis  Railroad  Co.,  67  111. 
191,  it  was  held  that  ejectment  will  lie  against  a  railway  cor- 
poration by  the  owner  for  land  taken  and  used  by  it  for  the 
purposes  of  its  road,  where  the  land  has  not  been  condemned 
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under  proceedings  instituted  for  that  purpose  in  the  mode 
prescribed  by  the  Constitution,  and  laws  enacted  in  con- 
formity therewith.  See,  also,  Chicago  &  Alton  Railroad  Co. 
V.  Smith,  78  111.  96;  Edwardsville  Railroad  Co.  v.  Sawyer,  93 
111.  377;  Chicago,  St.  Louis  &  Western  Railroad  Co.  v.  Gates, 
120  111.  86,  II  N.  E.  527;  Postal  Telegraph  Co.  v.  Eaton,  170 
111.  513,  49  N.  E.  365,  39  L.  R.  A.  722,  62  Am.  St.  Rep.  390. 

In  the  case  at  bar  the  appellant  company  commenced  no 
proceeding  after  the  termination  of  the  life  estate  for  the 
condemnation  of  the  title  owned  by  the  remaindermen  or  re- 
versioners. But  the  railroad  company  cannot  be  regarded  as 
a  trespasser.  It  went  into  possession  of  the  strip  of  land 
occupied  by  it  under  a  deed  from  the  life  tenant,  and  had  a 
right,  during  the  life  of  the  life  tenant,  to  construct  its  rail- 
road bed  and  lay  its  tracks  upon  this  strip,  and  operate  its 
road  thereon.  There  is  nothing  to  show  that  such  use  and 
occupation  by  it  of  the  strip  in  question  worked  any  injury 
to  the  interests  of  the  remaindermen  or  reversioners.  It  was 
intimated  in  Smith  v.  Chicago,  Alton  &  St.  Louis  Railroad 
Co.,  supra,  that,  where  the  entry  of  the  railroad  company 
was  legal  as  to  the  life  estate,  and  no  objection  was  made  to 
its  occupation  by  the  reversioners,  the  railroad  company 
would  be  entitled  to  a  notice  to  quit  before  action  brought. 
There  is  no  question,  under  the  evidence  in  this  case,  that 
such  notice  was  given,  and  efforts  were  made  to  induce  the 
appellant  company  to  commence  condemnation  proceedings. 
The  owner  of  the  land  is  not  bound  to  take  the  initiative,  so 
far  as  condemnation  proceedings  are  concerned,  because  by 
the  statute  the  corporation  in  such  cases  must  be  the  actor. 
'^The  owner  having  no  duty  to  perform,  he  is  passive." 
Smith  v.  Chicago,  Alton  &  St.  Louis  Railroad  Co.,   supra. 

Although  a  court  of  chancery  in  a  partition  suit  may  make 
an  order,  requiring  a  surrender  of  the  possession,  and  may 
issue  a  writ  of  possession  to  put  such  order  in  force,  yet  we 
think  that  the  portion  of  the  decree  requiring  the  appellant 
company  to  give  up  the  possession  was  prematurely  entered. 
The  decree  directs  as  follows:  "And  the  said  defendant 
railway  company  is  hereby  adjudged  to  be  ousted  of  the  pos- 
session of  the  aforesaid  strip  of  ground,  and  is  hereby  ordered 
and  directed  to  surrender  possession  thereof  to  the  com- 
plainant and  defendant  herein  within  a  period  of  sixty  days 
of  this  date,  and  that,  in  default  or  refusal  to  so  surrender 
possession  thereof,  a  writ  of  possession  issue  by  and  under 
the  authority  of  this  court,  directing  the  said  defendant  rail- 
way company  to  surrender  possession  thereof  in  accordance 
with  the  terms  of  said  writ. "  The  decree  then  goes  onto 
appoint  commissioners,  and  directs  the  commissioners  to 
make  partition  of  the  property,  and  provides  that  if  the  prop- 
erty cannot  be  divided  without  manifest  prejudice,  etc.,  they 
shall  appraise  the  value,  and  make  a  report  to  the  court,  and 
that  they  shall  go  upon  the  premises,  and  allot  the  several 
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shares  to  the  respective  parties  entitled  thereto,  designating 
such  shares  by  metes  and  bounds,  and  that  they  may  employ 
a  surveyor,  etc.  The  partition  proceeding  is  not  ended  by 
the  decree  entered  herein,  from  which  the  present  appeal  is 
prosecuted.  The  decree  was  final  in  so  far  as  it  determined 
the  titles  or  interests  of  the  parties  in  the  property,  bat  it 
was  not  final  in  the  execution  of  all  the  steps  required  by  the 
statute  for  the  partition  and  division  of  the  property.  It 
directs  that  possession  be  given  to  the  complainant,  Edward 
J.  Vaughn,  and  his  wife,  Sarah  J.  Vaughn;  but  the  coai- 
missioners  appointed  to  partition  the  property  may  divide 
the  i6o  acres  in  such  a  way  as  to  set  apart  that  portion  of  the 
tract  where  the  railroad  right  of  way  is  located  to  one  or  the 
other  of  these  parties  alone.  If  the  portion  of  the  i6o  acres 
over  which  the  right  of  way  passes,  is  set  apart  to  Edward  J. 
Vaughn,  then  he  is  the  party  in  whose  favor  the  writ  of  pos- 
session should  be  issued.  It  certainly  would  not  be  proper  to 
issue  a  writ  of  possession  to  put  Sarah  J.  Vaughn  in  posses- 
sion of  the  strip  of  ground  in  question,  if  in  the  partition 
there  was  set  apart  to  her  a  portion  of  the  tract  upon  which 
the  railroad  right  of  way  was  not  located. 

In  Kern  v.  Zink,  55  111.  449,  which  was  a  bill  in  chancery 
for  partition,  brought  by  a  part  of  several  heirs  against  their 
coheirs,  to  which  a  party  in  possession,  claiming  as  lessee  of  a 
portion  of  the  premises,  was  also  made  a  defendant,  it  was 
held  to  be  proper,  upon  the  lease  being  decreed  to  be  void, 
and  the  portion  of  the  premises  so  claimed  under  the  lease 
being  assigned  to  some  of  the  heirs  who  were  defendants  in 
the  bill,  to  award  to  the  latter  writs  of  possession  against  their 
codefendant,  claiming  under  the  void  lease;  and  in  that  case 
it  was  said:  ''The  land  was  then  partitioned,  and  two  of  the 
parties  to  whom  the  land  held  by  Allison  was  allotted  took 
out  writs  of  possession.  There  was  no  error  in  this.  The 
validity  of  the  lease  was  brought  before  the  court  by  the  bill 
in  behalf  of  all  the  heirs,  and,  when  the  court  decided  it  to 
be  void,  it  was  proper  to  carry  that  decree  into  full  efiect  by 
giving  the  possession  to  whichever  of  the  heirs  the  land  might 
be  assigned. ' '  In  the  case  at  bar  there  was  no  prayer  in  the 
bill  that  the  deed  made  by  Josiah  Vaughn  to  appellant's  pred- 
ecessor should  be  removed  as  a  cloud  upon  the  title,  as  being 
a  deed  which  by  its  terms  conveyed  the  whole  title,  when,  as 
a  matter  of  fact,  the  grantor  in  it  owned  only  a  life  estate. 
There  is  therefore  no  provision  in  the  decree  here  setting 
aside  any  instrument  as  a  cloud  upon  the  title,  as  the  lease 
held  to  be  void  was  set  aside  in  Kern  v.  Zink,  supra.  But  it 
is  very  clearly  intimated,  if  not  held,  in  the  latter  case,  that 
the  writ  of  possession,  when  issued,  should  be  issued  in  favor 
of  the  co-tenant  to  whom  a  particular  part  of  the  property 
has  been  set  ofi  or  aparted,  in  order  to  put  him  in  possession 
of  his  portion  of  the  land. 

For  these  reasons,  we  are  of  the  opinion  that  the  provision 
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of  the  decree  in  regard  to  the  surrender  of  the  possession  was 
made  too  soon,  and  that  the  court  shonld  either  have  waited 
until  the  commissioners  had  made  their  report,  before  it 
ordered  a  surrender  of  possession,  or  should  have  provided  in 
advance  that  the  possession  should  be  surrendered  to  the 
party,  to  whom  that  portion  of  the  tract  should  be  set  apart 
on  which  the  right  of  way  of  the  railroad  company  was 
located.  It  might  be  that  the  commissioners  would  report 
that  the  property  could  not  be  divided,  and  that  the  same 
should  be  sold,  and  then  the  question  would  arise  whether 
the  purchaser  at  the  sale  would  be  entitled  to  be  put  in  pos- 
session of  the  property. 

In  addition  to  what  has  been  said,  counsel  for  the  appellee 
Edward  J.  Vaughn  makes  the  iollowing  statement  in  his 
brief:  ^'Appellee  Edward  J.  Vaughn  did  not  in  his  bill  in 
the  circuit  court,  nor  in  the  argument  in  said  court,  nor  does 
he  now,  claim  the  improvements  erected  by  appellant  on  the 
strip  in  controversy.  The  circuit  court  held  by  its  decree 
that  the  appellant  was  ousted  of  possession  in  sixty  days  after 
the  rendition  of  the  decree,  which  was  regarded  as  a  reason- 
able time  to  the  railway  company  to  remove  its  improve- 
ments or  file  its  petition  to  condemn.  *  *  *  Appellee 
Edward  J.  Vaughn  now  stands  ready  to  adjust  the  reasonable 
damages  for  the  strip  in  controversy  by  a  condemnation  suit." 
It  is  thus  admitted  that  there  is  no  desire  to  take  from  the 
railroad  company  the  improvements  which  it  has  placed 
upon  the  property,  and  which  by  the  terms  of  the  stipulation 
between  the  parties  are  valued  at  $S>400.  It  is  also  admitted 
that  a  condemnation  proceeding  to  determine  the  amount  of 
damages  to  be  paid  will  not  be  objected  to.  If  a  condemna- 
tion proceeding  is  instituted  for  the  purpose  of  taking  the 
ground  embraced  in  the  right  of  way  and  making  compensa- 
tion therefor  to  the  owners,  the  appellant  company  will  not 
be  required  to  pay  the  owners  of  the  land  for  the  improve- 
ments so  placed  upon  it  at  its  own  expense.  This  is  so,  for 
the  reason  that  the  railroad  company  did  not  enter  upon  the 
land  as  a  trespasser.  In  Chicago  &  Alton  Railroad  Co.  v. 
Goodwin,  iii  111.  273,  S3  Am.  Rep.  622,  which  was  a  con- 
demnation proceeding,  and  where  a  railroad  company  had 
entered  upon  land  and  constructed  a  railroad  over  it,  without 
injury  to  the  inheritance,  under  a  license  from  the  tenant  for 
life,  it  was  held  that  there  was  no  trespass  on  the  part  of  the 
railroad  company,  and  that  the  law  would  not  require  the 
company,  in  seeking  a  condemnation  of  the  land  so  entered 
upon  for  a  right  of  way,  to  pay  the  owner  for  structures 
placed  upon  it  at  its  own  expense  with  a  view  of  subsequently 
acquiring  the  right  of  way ;  and  it  was  also  held  in  that  case 
that  such  entry,  being  originally  lawful,  would  not  subject  the 
railroad  company  so  entering  to  either  an  action  of  trespass 
or  ejectment  on  the  part  of  the  remaindermen.  Certainly 
the  railroad  company  ought  not  to  be  required  to  take  up  its 
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track  located  across  this  quarter  section,  and  remove  all  its 
improvements  entirely  therefrom,  if  such  a  result  can  be  in 
any  way  avoided,  so  as  to  protect  the  interests  of  appellees* 
because  such  action  would  necessarily  stop  the  operation  of 
the  railroad,  and  cut  its  right  of  way  in  two.  When  the  com- 
missioners appointed  to  make  partition  submit  their  report, 
the  court  below  should  then  enter  a  decree  or  an  order  re- 
quiring the  railroad  company  to  surrender  the  strip  of  ground 
of  which  it  is  in  possession  within  a  reasonable  time,  to  be 
fixed  by  the  court,  unless  within  that  time  it  either  removes 
its  improvements,  or  makes  compensation  to  the  appellees 
for  their  property,  either  by  agreeing  with  them  upon  the 
price  to  be  paid  for  it,  or  by  instituting  a  condemnation  pro- 
ceeding for  the  purpose  of  determining  the  price  so  to  be 
paid.  In  other  words,  the  railroad  company  should  have  a 
reasonable  time  within  which  to  condemn  the  property  before 
it  is  summarily  ejected  from  the  possession  thereof.  We  do 
not  hold  that  in  this  partition  proceeding  the  court  of  chan- 
cery should  summon  a  jury  to  determine  the  amount  of  com- 
pensation to  be  paid  to  the  owners,  or  to  adopt  a  proceeding 
for  the  condemnation  of  the  property  as  a  part  of  this  pro- 
ceeding. But  the  court  can  easily  so  frame  its  order  in 
regard  to  the  possession  as  to  give  the  railroad  company  a  rea- 
sonable time  for  making  compensation  to  the  owners,  either 
by  negotiation,  or  by  a  separate  proceeding  for  condemna- 
tion, outside  of  and  independent  of  the  present  partition  pro- 
ceeding. 

Our  best  judgment  is,  and  we  so  order,  that  that  portion  of 
the  decree  of  the  court  below  which  decides  the  .ownership  of 
the  property  here  in  controversy  to  be  in  the  appellees 
Edward  J.  Vaughn  and  his  wife  should  be,  and  is  herebv, 
afiBrmed,  but  that  the  portion  of  the  decree  relating  to  tne 
surrender  of  possession  be  reversed ;  and  the  court  below  is 
hereby  ordered  to  make  such  order  or  decree  upon  that  sub- 
ject, after  the  coming  in  of  the  report  of  the  commissioners, 
as  is  consistent  with  the  views  herein  expressed.  Partly 
affirmed,  and  partly  reversed  and  remanded. 


Flanary  ei  al.  v.  Kane  ei  al. 

{Supreme  Court  of  Appeals  of  Vir^nia,  Jan,  14,  /904,) 

[46  S.  E.  Rep.  312.] 

Real  Estate— Conveyanca  to  Third  Person— Equitable  Ownership. 

One  paying  the  porchaae  price  of  land  under  contract  with  the  gfrantor, 
but  having^  the  conveyance  made  to  a  third  person,  is  the  equitable 
owner  of  the  land  at  the  time  conveyed. 

Same — Title — Evidence. 

Facta  disclosed  by  a  deed,  which  is  a  link  in  the  chain  of  title  under 
which  right  to  possession  is  claimed,  are  binding  on  one  asserting  title 
by  reason  of  such  deed. 
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Appeal. 

Where  there  ia  no  exception  to  the  report  of  a  commiMioner  on  a 
queation  of  fact,  objection  cannot  be  made  for  the  first  time  on  appeal. 

Right  of  Way— Dead. 

Where  a  deed  conveyed  a  rig^ht  of  way  to  lands  * 'lying  in  the  county 
of  Wise"  the  conveyance  will  be  limited  to  his  lands  in  Wise  county » 
thou£:h  the  grantor  owns  lands  in  other  counties,  title  to  right  of  way 
through  which,  under  the  terms  of  the  deed,  without  the  limitation, 
would  pass  to  the  girantee. 

Limitations— Application  of  Statute. 

Code  1887,  %  2915,  limiting  the  time  within  which  suit  may  be 
brought  to  recover  land,  has  no  application  to  the  suit  of  a  judgment 
creditor  to  enforce  his  lien  against  the  land. 

Seme — Same. 

Code  1887,  §  3573,  providing  that  no  suit  shall  be  brought  to  enforce 
the  lien  of  a  judgment  on  which  the  right  to  issue  an  execution  or  bring 
a  scire  facias  or  action  is  barred  under  other  sections  of  the  Code,  does 
not  affect  the  validity  of  a  decree  of  sale  of  lands  by  a  court  of  equity 
in  a  proceeding  brought  within  the  time  for  issuance  of  execution  or 
bringing  a  scire  facias  or  action. 

RailrcMde— Roadbed— Liens— Sale— Public  Policy. 

It  is  not  against  public  policy  to  decree  a  sale  of  a  portion  of  a  road- 
bed of  a  railroad  to  satisfy  prior  liens  on  the  land. 

Liens — Enforcement — Equ  ity. 

Enforcement  of  judgment  lien  against  grantees  of  judgment  debtor 
does  not  involve  the  equity  maxim  that  he  who  comes  into  equity  must 
do  equity. 

Caveat  Emptor. 
The  rule  of  caveat  emptor  applies  to  judicial  sales. 

Judgments — Q  ran  tee. 

After  a  judgment  creditor  has  docketed  his  judgment,  grantees  of  the 
judgment  debtor  put  improvements  on  the  lands  at  their  peril. 

Jurisdiction — Constitutional  Law. 

Const,  g  88,  providing  that  the  Supreme  Court  of  Appeals  may  have 
jurisdiction  in  civil  cases  involving  not  less  than  $300,  does  not  propriQ 
vigore  confer  that  jurisdiction. 

Appeal  from  Circuit  Court,  Lee  County. 

Suit  by  I.  P.  Kane  and  others,  as  creditors  of  James  P, 
Barron,  to  subject  land  owned  by  the  latter  or  conveyed  to 
others  by  him  to  the  payment  of  judgments.  From  a  decree 
in  favor  of  plaintiffs,  C.  E.  Flanary  and  others,  grantees  of 
Barron,  appeal.     Modified  and  afiBrmed. 

Bullitt  &  Kelly  and  Duncan  &  Sewell,  for  appellants. 
R«  T.  Irvine,  for  appellees. 

BUCHANAN,  J.  This  is  a  creditors'  suit  to  subject  the 
lands  now  owned  by  James  P.  Barron  and  certain  lands 
formerly  owned  or  claimed  to  have  been  owned  by  him  to  the 
payment  of  the  judgments  asserted  in  this  case. 

C.  E.  Flanary,  one  of  the  petitioners  for  appeal,  assigns  as 
error  the  action  of  the  court  in  holding  the  Hall  tract  of 
land,  now  owned  by  him,  liable  to  said  judgments. 

The  ground  of  his  contention  is  that  Barron  never  had  any 
such  interest  in  the  Hall  land  as  could  be  subjected  to  his 
debts,  or,  if  he  did,  that  he  (Flanary)  was  a  bona  fide  purchaser 
for  value,  without  notice  of  such  interest. 
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Flanary  claims  that  about  the  2d  of  December,  1891,  Bar- 
ron offered  to  sell  the  Cove  Hill  tract  of  land  to  J.  A.  G. 
Hyatt  at  the  price  of  $7,000,  who  declined  at  first  to   pur- 
chase it,  but  afterwards  purposed  to  do  so  if  Barron  would 
accept  in  payment  thereof  certain  property,  among  which 
was  the  Hall  tract  of  land,  valued  at  $2,000.     Barron  declined 
Hyatt's  proposition,  but  afterwards  returned  to  Hyatt's  house 
and  accepted  it.     On  both  occasions  when  Barron  was  nesfo- 
tiating  with  Hyatt  he  was  accompanied  by  W.  N.  G.  Slemp, 
from  whom  Barron  was  endeavoring  to  purchase  the  tract  of 
land  known  as  the  ''Bruce  Tract."    After  the  first  interview 
between  Barron  and  Hyatt,  Slemp  proposed  to  Barron  that, 
if  he  and  Hyatt  traded,  he  would  take  the  Hall  tract  of  land 
in  part  payment  of  the  purchase  price  of  the  Bruce  tract,  and 
with  this  understanding    Barron  returned  to  Hyatt's,  and 
accepted  his  proposition,  and  also  entered  into  a  contract 
with  Slemp  for  the  purchase  of  the  Bruce  land.     Barron  exe- 
cuted a  title  bond  to  Hyatt,  by  which  he  sold  and  agreed  to 
convey  to  him  the  Cove  Hill  tract  of  land  upon  the  payment 
of  the  consideration  stated  above.     In  that  title  bond  it  is  pro- 
vided that  ''the  said  Hyatt  is  then  to  convey  said  Barron  at 
the  price  of  $2,000  the  Hall  tract  of  land."    At  the  same  time 
Barron  executed  a  title  bond,  by  which  he  sold  the  Hall  tract 
of  land  to  Slemp  at  the  price  of  $2,000,  and  bound  himself  to 
make  or  cause  to  be  made  a  good  title  thereto.     It  was  then 
agreed  that  deeds  should  be  prepared — one  by  which   Barron 
and  his  mother  should  convey  the  Cove  Hill  land  to  Hyatt, 
another  by  which  Slemp  and  wife  should  convey  the  Bruce 
land  to  Barron,  and  a  third  by  which  Hyatt  and  wife  should 
convey  the  Hall  tract  to  Slemp.     Hyatt  prepared  all  the 
deeds,  and  on  or  about  the   nth  of  that  month  they  were 
executed.     There    was    no     tripartite   agreement  between 
Hyatt,  Barron,  and  Slemp,  as  Mr.  Flanary  insists,  by  which 
Slemp  purchased  the  land  from  Hyatt  or  Hyatt  sold  it  to  Bar- 
ron for  Slemp.     Slemp  was  no  party  to  the  agreement  be- 
tween Barron  and   Hyatt.     Hyatt  was  not  a  party  to  the 
agreement  between  Barron  and  Slemp.     Barron  paid   Hyatt 
the  consideration  for  the  Hall  land,  and  by  his  direction 
Hyatt  conveyed  it  directly  to  Slemp.     Barron  was  clearly  the 
equitable  owner  of  the  Hall  tract  of  land  when,  b:i^  his  direc- 
tion, it  was  conveyed  to  Slemp.     Mr.   Flanary  insists  that, 
even  if  this  be  so,  he  had  no  notice  of  it  when  he  purchased 
and  paid  for  the  Hall  land,  and  that  he  is  entitled  to  protec- 
tion as  a  bona  fide  purchaser  for  value,  and  without  notice. 
There  is  no  evidence  that  Mr.  Flanary  had  actual  notice  that 
Barron  was  ever  the  equitable  owner  of  the   Hall  tract  of 
land,  but  the  recorded  deed  from  Hyatt  to  Slemp  of  Decem- 
ber II,  1891,  contains  a  statement  which  shows  that  Barron 
had  an  interest  in  the  land.     That  statement  is  as  follows: 
"Witnesseth,  that  the  parties  of  the  first  part,  for  and  in  con- 
sideration of  a  deed  executed  by  James  P.  Barron  and  Louisa 
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J.  Barron  for  200  acres  of  land  on  Cove  Hill,  being  lots  Nos. 
4,  5,  6  and  7  as  partitioned  among  B.  F.  Harber's  heirs,  to  the 
parties  of  the  first  part,  in  which  the  following  conveyance 
was  taken  and  is  considered  at  the  price  of  two  thousand  dol- 
lars, the  parties  of  the  first  part  doth  by  these  presents  grant, 
bargain,  sell  and  convey  unto  the  said  W.  N.  G.  Slemp,  at  the 
instance  of  the  said  James  P.  Barron,  the  following  described 
tract  or  parcel  of  land,  being  the  lot  deeded  to  Joannah  Hall 
and  her  husband,  John  Hall,  by  the  heirs  of  John  W.  Slemp, 
and  by  them  deeded  to  said  J.  A.  G.  Hyatt,  which  tract  of 
land  is  bounded  as  follows. '  *    Then  follows  a  description  of 
the  land  by  metes  and  bounds.    This  deed  was  a  link  in  the 
chain  of  title  under  which  Flanary  claimed.     It  was  his  dutv 
to  examine  it  before  purchasing.     Means  of  knowledge,  with 
the  dnty  of  using  it,  is  equivalent  to  knowledge  itself.    Jame- 
son V.  Rixey  et  al.,  94  Va.  342,  26  S.  E.  861,  64  Am.  St.  Rep. 
726,  and  cases  cited ;  Fulkerson  v.  Taylor  (decided  at  this 
term  of  court)  46  S.  £.  309. 

The  second  error  assigned  by  C.  E.  Flanary  is  that  the 
court  erred  when  it  decreed  said  land  (Hall  tract)  to  be  sold, 
in  not  substituting  or  subrogating  W.  N.  G.  Slemp  to  the  sum 
of  $2,000,  which  was  the  purchase  price  of  said  land,  and 
which  he  had  paid  to  Barron  for  Hyatt,  and  which  Hyatt  had 
held  for  Barron  towards  the  purchase  price  of  the  Bruce 
land.  This  assignment  of  error  seems  to  be  based  upon  the 
view  that  Slemp  was  a  party  to  the  agreement  by  which 
Barron  purchased  the  Hall  land  from  Hyatt.  As  we  have 
before  seen  in  discussing  the  first  assignment  of  error,  Slemp 
was  no  party  to  the  agreement  between  Barron  and  Hyatt  of 
December  2,  1891.  He  did  not  pay  Hyatt  $2,000,  the  pur- 
chase price  of  the  Hall  land,  for  Barron.  Barron  paid  the 
purchase  price  thereof  himself,  and  had  the  land  conveyed 
directly  to  Slemp  in  part  payment  of  the  purchase  price  of 
the  Bruce  land. 

The  third  and  last  assignment  of  error  made  by  C.  E. 
Flanary  is  that,  if  he  is  wrong  in  the  first  and  second  assign- 
ments of  error,  then  he  is  advised  the  court  erred  in  decree^ 
ing  a  sale  of  the  entire  Hall  tract,  but  should  only  have 
decreed  the  sale  of  one-half  thereof. 

It  is  true  that  the  mother  of  J.  P.  Barron  united  with  him 
in  his  deed  to  Hyatt  conveying  the  Cove  Hill  land,  and  that 
said  land  was  paid  for  in  part  by  the  Hall  land;  but  there  is 
nothing  in  the  record  to  show  that  she  claimed  any  interest 
in  the  Hall  land.  Flanary,  in  his  answer,  does  not  raise  this 
question.  The  commissioner,  in  his  report  of  liens  and  of 
the  lands  which  are  liable  to  their  payment,  reports  that  the 
Hall  land  is  liable  to  the  payment  of  all  the  liens  in  Statement 
C,  except  as  to  certain  named  judgments.  There  was  no  ex- 
ception to  this  report  upon  the  ground  that  Mrs.  Barron,  the 
mother,  owned  any  interest  in  the  land.  That  question  was 
not  raised  in  the  circuit  court,  and  it  is  too  late  now  to  raise 
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it  here  after  the  report  of  the  commissioner  that  the  entire 
tract  was  liable  to  the  ]adfi:ment8  was  confirmed  without  ex- 
ception on  that  ground. 

The  Virginia  &  Southwestern  Railway  Company,  B.  S. 
Clarke,  and  Thomas  Clyde  assign  as  error  the  action  of  the 
court  in  holding  that  certain  judgments  against  James  P. 
Barron  were  liens  upon  the  right  of  way  of  said  railroad 
company,  with  the  improvements  thereon,  through  lots  Nos. 
31  and  22  of  the  W.  N.  G.  Barron,  Sr.,  land,  lying  in  Lee 
county. 

Whether  or  not  the  said  strip  of  land  is  subject  to  the  judge- 
ments for  the  payment  of  which  the  court  decreed  its  sale 
depends  upon  the  construction  of  a  deed  executed  by  W.  N. 
G.  Barron,  Sr.,  and  wife  to  the  Bristol  Coal  &  Iron  Narrow 
Gauge  Railroad  Company  on  the  6th  day  of  January,  i88i. 
The  deed  describes  the  land  conveyed  as  lying  in  Wise 
county.  This  description,  it  is  contended  by  appellants,  is 
a  false  description,  and  will  be  regarded  as  mere  surplusage, 
since  the  deed  as  a  whole  shows  that  a  right  of  way  was  in- 
tended to  be  conveyed  through  Barron's  whole  farm,  which 
was  located  in  both  Lee  and  Wise  counties. 

The  motives  of  the  parties  in  entering  into  the  contract 
evidenced  by  the  deed,  as  set  out  therein,  and  the  description 
of  the  land  affected  by  it,  are  as  follows : 

'' Whereas,  it  is  proposed  by  the  Bristol  Coal  and  Iron  Nar- 
row Gauge  Railroad  Company  to  lay  out  and  construct  and 
to  operate  their  road  from  Bristol-Goodson,  in  Washington 
county,  through  and  across  the  lands  of  W.  N.  G.  Barron  and 
Anna  Barron,  of  the  county  of  Wise  and  Lee,  and  state  of 
Virginia,  by  way  of  Estillville  and  Spears  Ferry,  in  Scott 
county,  to  a  point  at  or  near  Big  Stone  Gap,  in  Wise 
county,  Virginia,  and  to  extend  its  line  from  any  point  on  the 
same  to  Cumberland  Gap,  at  any  time  when  a  majority  of  the 
stockholders  shall  deem  it  to  the  interest  of  said  company  to 
do  so. 

'^And,  whereas,  for  these  purposes,  the  said  railroad  com- 
pany propose  and  desire  to  purchase  of  the  said  Barron  and 
wife  a  belt  of  land  fifty  (50)  feet  in  width  along,  and  lying 
equally  on  either  side  of,  the  center  line  of  their  railway 
track,  as  the  same  may  be  finally  located  and  established^ 
with  the  privilege  of  any  increase  of  such  width  at  any  point 
of  the  line  as  may  be  required  to  embrace  deep  cuts  and  fills, 
waste  and  borrowing  pits,  as  needed  in  the  construction  of  the 
said  railway  through  his  said  land. 

''And,  whereas,  the  said  W.  N.  G.  Barron  and  wife  believe 
an  appreciation  in  the  value  of  his  property  will  arise  by  the 
construction  of  the  said  road,  and  his  estate  so  materially 
benefited  by  the  same,  now,  therefore, 

''This  indenture,  made  this  6th  day  of  Jan.,  1881,  between 
the  said  Wm.  N.  G.  Barron  and  Anna  Barron,  his  wife,  and 
the  Bristol  Coal  and  Iron  Narrow  Gauge  Railroad  Company^ 
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''Witnesseth,  that  the  said  Wm.  N.  G.  Barron  and  Anna 
Barron,  his  wife,  for  and  in  consideration  of  one  dollar  ($i.oo) 
to  them  in  band  paid  by  the  said  Bristol  Coal  and  Iron  Nar- 
row Gange  Railroad  Company,  the  receipt  of  which  is  hereby 
acknowledged,  have  given,  granted,  bargained  and  sold,  and 
by  these  presents  do  give,  grant^  bargain,  sell  and  convey,  in 
fee  simple,  and  with  general  warranty,  to  the  said  Bristol 
Coal  and  Iron  Narrow  Gauge  Railroad  Company,  all  right, 
title,  interest  and  estate  in  and  to  a  piece  or  lot  of  land  fifty 
(50)  feet  in  width,  along  the  line  of  said  company's  railroad, 
as  the  same  may  be  finally  located  and  established,  measuring 
twenty-five  (25)  feet  at  right  angles  from  the  center  line  of 
the  same  on  either  side,  and  extending  for  the  entire  length 
of  the  said  railroad  through  the  land  and  premises  of  the  said 
Wm.  N.  G.  Barron ;  the  same  lying  in  the  county  of  Wise ; 
and  also  such  additional  width  of  land  on  each  side  of  the  said 
twenty-five  (25)  feet  as  may  be  required  to  construct  any  deep 
cut  or  filling  found  necessary  in  the  grading  of  the  said  road, 
and  such  land  as  may  be  necessary  for  waste  and  borrowing 
pits,  and  any  other  purpose  necessary,  and  also  sufficient 
timber  for  cross-ties,  stringers,  and  for  other  purposes  as  the 
same  may  be  needed  in  the  construction  of  the  said  railroad 
through  his  said  land. ' ' 

It  is  well  settled  that  where  the  subject-matter  of  a  deed 
or  will  is  sufficiently  and  clearly  ascertained,  though  there  be 
added  particulars  of  description  which  are  found  to  be  false 
or  mistaken,  effect  will  be  given  to  the  grant  or  devise  not- 
withstanding, and  these  false  or  mistaken  particulars  of  de- 
scription will  be  rejected.  In  such  a  case  the  maxim,  '4alsa 
demonstratio  non  nocet  cum  de  corpore  constat,''  applies. 
Wootton  V.  Redd's  Ex'r,  12  Grat.  196,  208;  State  Savings 
Bank,  etc.,  v.  Stewart,  93  Va.  447,  45i,  25  S.  E.  543.  But, 
in  order  to  bring  a  case  within  the  influence  of  the  principle 
invoked,  it  must  appear  that  the  other  words  of  the  grant  or 
devise  give  a  clear,  certain,  and  unambiguous  description  of 
the  subject  granted  or  devised,  and  that  the  particulars  given 
are  but  words  of  suggestion  and  affirmation  superadded  as 
further  description  of  a  subject  otherwise  and  sufficiently  de- 
scribed. If,  on  the  other  hand,  such  particulars  are  restric- 
tive in  their  character,  if  they  serve  to  narrow  and  limit  the 
extent  of  the  subject  pointed  out  by  the  other  words,  they 
can  never  be  rejected.  Wootton  v.  Redd's  Ex'r,  12  Grat. 
211;  State  Sav.  Bank  v.  Stewart,  93  Va.  451,  452,  25  S.  E. 
$43;  2  Minor's  Inst.  (4th  Ed.)  1063-1065. 

Applying  these  principles  of  construction  to  the  deed  under 
consideration,  it  seems  to  us  clear  that  the  words  of  the  deed 
describing  the  land  conveyed  as  "lying  in  the  county  of 
Wise"  cannot  be  treated  or  rejected  as  superfluous.  The 
other  parts  of  the  deed  are  very  general.  The  railroad  had 
not  then  been  located,  and  was  not  located  until  several 
years  afterwards.     Where  it  would  run  was  not  known.    The 
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grantor  owned  lands,  as  appears  from  the  record,  in  the 
counties  of  Scott»  Lee,  and  Wise.  Without  the  words  de- 
scribing the  land  as  ^Mying  in  the  county  of  Wise,"  the  lan- 
guage of  the  deed  was  sufficiently  broad  to  cover  any  tract  of 
land  of  the  grantor  through  which  the  railroad  company  or 
its  successors  might  locate  the  road.  The  superadded  words 
cannot  be  regarded  as  merely  words  descriptive  of  a  subject 
already  sufficiently  described,  but  must  be  regarded  as  words 
of  restriction.  To  reject  them  would  be  to  construe  the  deed 
as  conveying  the  Lee  county  land  as  well  as  the  Wise  county 
land.  ''If  the  words,"  as  was  said  by  Judge  Lee  in  Wootton 
V.  Redd's  Ex'r,  supra,  ''be  restrictive,  they  can  never  be  re- 
jected ;  and  it  must  be  equally  clear  that  they  cannot  be  re- 
jected if  it  be  doubtful,  as  they  stand,  whether  they  are 
descriptive  merely  or  descriptive  and  restrictive.  For  while 
there  is  such  doubt  it  can  never  be  said  that  the  subject  is 
clearly  and  sufficiently  described.  Nor,  in  such  a  case,  will 
the  law  intend  error  or  falsehood."  To  reject  them  would 
violate  another  well-settled  rule  of  construction  that  every 
part  of  a  writing  must  be  so  construed,  if  possible,  as  to  take 
effect.  By  holding  that  the  deed  only  conveyed  a  right  of 
way  through  such  part  of  the  grantor's  land  as  lies  in  Wise 
county,  we  give  some  effect  to  every  part  of  the  deed. 

The  railroad  company,  Clarke,  and  Clyde  assign  as  error 
the  court's  action  in  decreeing  a  sale  of  the  said  right  of  way, 
because  the  railroad  company  and  those  under  whom  it 
claims  have  had  the  actual  adverse  possession  of  the  property 
for  more  than  lo  years  prior  to  the  commencement  of  this 
suit. 

The  statute  of  limitations  invoked  has  no  application  to 
this  case.  This  is  clear  from  the  language  of  that  statute 
(section  2915  of  the  Code  of  1887)  and  of  the  statute  (section 
3573)  which  limits  the  time  within  which  judgment  liens  may 
be  enforced  in  equity. 

Section  2915  applies  only  to  the  right  to  make  an  entry  or 
to  bring  an  action  to  recover  land.  The  suit  of  a  judgment 
creditor  to  enforce  his  lien  against  land  is  not  a  suit  to  recover 
it.  He  has  no  right  to  the  possession  of  the  land.  "The 
principle  on  which  the  statute  of  limitations  is  founded,"  as 
was  said  by  Mr.  Justice  Miller,  speaking  for  the  Supreme 
Court  of  the  United  States,  in  Pratt  v.  Pratt,  96  U.  S.  704, 
24  L.  Ed.  80s,  ''is  the  laches  of  the  plaintiff  in  neglecting  to 
assert  his  right.  If,  having  the  right  of  entry  or  the  right  of 
action,  he  fails  to  exercise  it  within  the  reasonable  time  fixed 
by  the  statute,  he  shall  be  barred  forever.  But  this  nec- 
essarily presupposes  the  right  of  entry  or  the  right  to  bring 
suit.  There  can  be  no  laches  in  failing  to  bring  an  action 
when  no  right  of  action  exists." 

Section  3573  provides  that  no  suit  shall  be  brought  to  en- 
force the  lien  of  a  judgment  upon  which  the  right  to  issue  an 
execution  or  bring  a  scire  facias  or  action  is  barred  by  seo- 
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tioos  3577  and  3578.  This  implies,  as  has  been  frequently 
decided,  that,  as  long  as  the  right  to  issue  an  execution  or 
bring  a  scire  facias  or  action  thereon  exists,  the  lien  may  be 
enforced  in  equity,  and  this  is  so  not  only  when  the  lands 
subject  to  the  lien  of  the  judgment  are  in  the  hands  of  the 
judgment  debtor,  but  also  in  the  hands  of  subsequent  pur- 
chasers, whether  they  had  actual  notice  or  not,  if  the  judg- 
ment was  duly  docketed.  Taylor  v.  Spindle,  2  Grat.  44; 
Leake  ▼.  Ferguson,  Id.  419;  Borst  v.  Nalle,  etc.,  28  Grat. 
d23;  Hutcheson  v.  Grubbs,  80  Va.  251;  4  Minor's  Inst. 
V4th  Ed.)  3i4«  and  cases  cited. 

They  also  claim  that,  although  the  strip  of  land  in  question 
was  subject  to  the  judgment  liens,  as  the  court  held,  it  erred 
in  decreeing  a  sale  of  the  strip,  because  a  railroad  company 
is  a  quasi  public  corporation,  and  it  is  against  public  policy 
to  sell  a  portion  of  a  railroad  track.  This  question  was  con-* 
sidered  and  passed  upon  in  the  case  of  Fulkerson,  etc.,  v* 
Taylor,  etc.  (decided  at  this  term  of  the  court)  46  S.  E.  309, 
and  a  contrary  conclusion  reached.  It  is  unnecessary,  there- 
fore, to  do  more  than  to  refer  to  the  opinion  in  that  case  for 
the  reasons  which  induced  us  to  reach  a  conclusion  adverse 
to  the  contention  of  the  appellants. 

They  further  assign  as  error  the  action  of  the  court  in  hold- 
ing that  the  improvements  on  the  land,  as  well  as  the  land 
itself,  are  liable  to  the  lien  of  the  judgments. 

It  is  conceded,  and  properly  so,  that  the  provisions  in 
chapter  124  and  chapter  125  of  the  Code  on  the  subject  of 
improvements,  have  no  application  to  a  judgment  creditor 
seeking  to  enforce  his  lien  upon  the  land,  upon  which,  im- 
provements have  been  made.  The  language  of  the  statutes 
referred  to,  when  considered  as  a  whole,  clearly  shows  that 
their  provisions  for  allowing  compensation  for  improvements 
only  apply  to  actions  of  ejectment,  or  to  cases  in  which  a 
decree  or  judgment  is  rendered  against  a  defendant  for  land. 
This  was  the  construction  placed  upon  them  by  President 
Moncure,  if  not  by  the  whole  court,  in  Graeme  v.  CuUen,  23 
Grat.  266-295;  by  Judge  Staples  in  Wood,  etc.,  v.  Krebbs,  33 
Grat.  68S-691 ;  and  by  Judge  Lewis  in  E£Bnger  v.  Hall,  8x 
Va.  94-107 

The  contention  of  appellants  is  that  where  a  purchaser, 
without  knowledge  of  a  defect  in  his  title  to  land,  puts  im- 
provements thereon,  a  creditor  who  afterwards  comes  into  a 
court  of  chancery  to  enforce  his  judgment  will  be  required  to 
allow  for  the  improvements  put  upon  the  property,  upon  the 
principle  that  he  who  asks  equity  must  do  equity.  The 
maxim  that  he  who  asks  equity  must  do  equity  only  applies, 
says  Mr.  Pomeroy  (volume  i,  9  386),  where  a  party  is  appeal- 
ing as  actor  to  a  court  of  equity  in  order  to  obtain  some 
equitable  relief. 

In  Wood  V.  Krebbs,  supra,  at  page  689,  Judge  Staples  says 
it  seems  to  be  well  settled  that,  where  the  legal  title  is  in  one 
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person,  who  has  made  improvements  in  good  faith,  and  the 
equitable  title  is  in  another,  who  is  compelled  to  resort  to  a 
court  of  equity  in  support  of  his  equitable  claim,  that  court* 
acting  upon  the  principle  that  he  who  seeks  equity  mast 
himself  do  what  is  equitable,  will  require  as  a  condition  of 
such  relief  that  the  true  owner  shall  make  compensation  for 
Buch  improvements.  See  Graeme  v.  Cullen.  supra,  at  pag^es 
2g6  to  301;  EfiBnger  v.  Hall,  81  Va.  103,  104. 

A  judgment  creditor,  who  comes  into  a  court  of  equity  to 
enforce  his  lien  upon  land,  is  not  asserting  an  equitable  right 
or  seeking  equitable  relief.     His  judgment  is  a  legal  lien. 

In  Gordon,  etc.,  v.  Rixey,  etc.,  76  Va.  704,  Judge  Staples, 
speaking  for  the  court,  said :  ^4n  Borst  v.  Nalle,  28  Grat.  430, 
and  in  Price  v.  Thrash,  30  Grat.  51s,  it  was  held  that  the  lien 
of  a  judgment  is  an  express  absolute  statutory  lien  on  the 
debtor's  real  estate,  and  the  right  to  resort  to  the  courts  to 
enforce  it  is  a  legal  right,  without  terms  and  conditions  im- 
posed."   Leake  v.  Ferguson,  2  Grat.   419;  2  Minor's  Inst. 

314,  315. 
The  right  of  the  judgment  creditors  to  subject  the  strip  of 

land  held  by  the  railroad  company  to  the  lien  of  their  judgments 

recovered  after  the  judgment  debtor  had  parted  with  his 

interest  therein  results  from  the  failure  of  his  vendee  to  com- 

{>ly  with  the  registry  acts,  which  provide  that  every  contract 
n  writing  made  for  the  conveyance  or  sale  of  real  estate  for 
a  term  of  more  than  five  years,  and  any  deed  conveying  any 
such  estate  or  term,  shall  be  void  as  to  subsequent  purchasers 
for  valuable  consideration  without  notice  and  creditors  until 
and  except  from  the  time  that  it  is  duly  admitted  to'  record 
in  the  county  or  corporation  wherein  the  property  embraced 
in  such  contract  or  deed  may  be.  Code  1887,  §§,  2463,  2465; 
March,  Price  &  Co.  v.  Chambers.  30  Grat.  299,  303,  304. 

As  against  the  creditors  of  the  judgment  debtor,  such  writ- 
ing is  a  mere  nullity.  As  to  them  it  has  no  existence  in 
contemplation  of  law,  and  their  rights  must  be  determined  as 
if  it  had  never  been  executed.  Bankers',  etc.,  v.  Blair,  99 
Va.  606,  610,  39  S.  E.  231,  86  Am.  St.  Rep.  914.  The  strip 
of  land  in  question  must,  therefore,  as  to  such  appellee  cred- 
itors, be  treated  as  if  James  P.  Barron  were  still  the  owner  of 
it.  If  he  be  still  the  owner  of  the  land  in  contemplation  of 
law,  he  is  owner  of  the  improvements  also,  for  it  is  a  general 
rule  of  the  common  law,  subject  to  some  exceptions — as  in 
the  case  of  fixtures — that  everything  annexed  to  the  freehold 
becomes  a  part  thereof.  Graeme  v.  Cullen,  23  Grat.  287; 
Effinger  v.  Hall,  81  Va.  103.  If  the  creditors  have  the  right, 
by  virtue  of  the  registry  laws,  to  subject  the  land,  of  which 
the  improvements  are  a  part,  to  the  payment  of  their  judg- 
ments, how  can  a  court  of  equity,  in  enforcing  their  legal 
rights,  compel  the  creditors  to  account  to  the  railroad  com- 
pany for  the  value  of  the  improvements,  by  charging  the 
same  upon  the  land  as  a  prior  lien  to  their  judgments? 
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Coansel  have  not  cited  us  to  a  case,  nor  have  we  found  one 
in  our  own  researches,  which,  in  the  absence  of  statute,  holds 
that  a  creditor,  in  enforcing  the  lien  of  his  judgment,  must 
account  for  the  improvements  placed  upon  the  land  by  an 
alienee  who  acquired  his  interest  by  a  writing  which  is  void 
under  the  registry  laws. 

As  to  the  suggestion  made  by  the  appellants  that  they  are 
protected  because  they  derive  title  through  a  judicial  sale,  it 
is  sufficient  to  say  that  the  rule  of  caveat  emptor  applies  to 
judicial  sales,  and  that  they  only  acquired  such  title  as  the 
parties  had  who  were  before  the  court.  The  judgment 
creditors  are  not  shown  to  have  been  parties  to  that  suit, 
and  their  rights  are  not  impaired  by  said  sale.  March,  Price 
&  Co.  V.  Chambers,  30  Grat.  305. 

As  to  the  contention  that  the  judgment  creditors  were 
guilty  of  laches  in  asserting  their  claims,  it  is  only  necessary 
to  say  that  a  judgment  creditor's  right  to  enforce  his  lien 
under  the  registry  acts  is  not  affected  by  his  knowledge  of  the 
fact  that  the  property  has  been  aliened  and  that  the  alienee  is 
making  improvements  thereon.  When  he  dockets  his  judg- 
ment as  provided  by  statute,  he  has  done  all  he  is  bound  to 
do,  and  parties  dealing  with  the  property  do  so  at  their  peril, 
and  in  complete  subjection  to  the  lien.  Graeme  v.  CuUen, 
23  Grat.  266,  307;  Wood  v.  Krebbs,  33  Grat.  685,  692. 

As  to  the  assignment  of  errors  by  the  appellant  John  Gilly : 

He  insists  that  the  court  erred  in  holding  that  his  34^  acre 
tract  of  land  was  liable  to  the  lien  of  the  judgments,  for 
whose  payments  it  was  decreed  to  be  sold — First,  because  the 
evidence  does  not  show  that  James  P.  Barron  ever  had  any 
interest  in  that  land;  and,  second,  because,  if  Barron  ever 
owned  it,  the  record  does  not  show  that  appellant  had  actual 
notice  of  it. 

The  commissioner  found  upon  the  evidence,  which  was  con- 
flicting, that  the  34i-^cre  parcel  of  land  was  assigned  in  the 
partition  of  the  real  estate  of  W.  N.  G.  Barron,  Sr.,  to  the 
heirs  of  Joseph  Barron,  one  of  whom  was  the  wife  of  W.  N. 
G.  Slemp;  that  Slemp  became  the  purchaser  and  had  con- 
veyed to  him  all  the  land  except  the  interest  of  his  wife,  who 
died  intestate,  leaving  five  children,  all  infants,  for  all  of 
whom  their  father  was  appointed  guardian;  that  some  time 
prior  to  August,  1888,  Slemp  sold  the  land  to  the  mother  of 
James  P.  Barron,  and  executed  to  her  a  title  bond,  which 
was  never  recorded;  that  Slemp,  as  guardian  of  his  children, 
by  suit  had  the  sale  made  by  him  confirmed  by  the  circuit 
court  for  Lee  county,  and  a  commissioner  appointed  to  con- 
vey the  interest  of  the  said  children  in  the  land  to  Barron 
and  his  mother;  that  the  conveyance  was  made  September 
30,  1892,  and  recorded  June  3,  189S;  that  on  September  14, 
1888,  Slemp  and  wife  and  James  P.  Barron  executed  a  deed 
of  trust  upon  the  land  to  secure  to  J.  M.  Flanary  the  pay- 
ment of  the  sum  of  $1,000,  which  was  admitted  to  record 
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October  2,  i888;  that  on  June  14.  i8go,  J.  P.  Barron  re- 
sold his  interest  in  the  land  to  Slemp  by  agreement  which 
was  not  properly  recorded;  that  by  deed  dated  December  i, 
1891,  Slemp  and  wife  conveyed  the  land  to  the  appellant 
Gilly;  that  James  P.  Barron's  mother  either  purchased  the 
land  for  her  son,  or  he  took  the  purchase  off  her  hands  and 
paid  all  the  purchase  money;  that  the  appellant  Gilly,  from 
the  facts  and  circumstances  proved,  must  have  known  of 
Barron's  former  interest  in  the  land  when  he  purchased  it 
from  Slemp.  The  court  approved  the  commissioner's  finding 
upon  this  question,  confirmed  his  report,  and  held  that  the 
land  was  subject  to  certain  judgments  against  James  P.  Bar- 
ron. In  this  there  was  no  error,  as  the  commissioner's  con- 
clusion is  fully  sustained  by  the  evidence. 

Judgments  numbered  4,  6,  7,  and  8,  held  to  be  liens  upon 
the  34i-acre  tract  of  land,  had  been  assigned  to  W.  N.  G. 
Slemp,  the  grantor  of  Gilly,  who  had  conveyed  the  land  with 
covenants  of  general  warranty.  The  court  held  that  so  much 
of  the  proceeds  of  sale  of  that  tract  of  land  as  was  applicable 
to  the  payment  of  said  judgments  49  6,  7,  and  8  should  be 
paid  to  Gilly.  Gilly  insists  that  the  court  should  have  gone 
further,  and  decreed  that  so  much  of  the  proceeds  of  the  Hall 
land,  which  was  liable  before  the  34i-acre  tract,  as  was 
applicable  to  the  payment  of  the  judgments  4,  6,  7.  and  8, 
should  be  paid  to  him  (Gilly)  instead  of  to  C.  E.  Flanary,  the 
purchaser  of  the  Hall  tract  from  W.  N.  G.  Slemp,  who  had 
also  warranted  generally  the  title  to  the  Hall  land.  This 
contention  cannot  be  sustained.  Gilly  has  no  right  to  any 
part  of  the  judgments  assigned  Slemp,  except  to  the  extent 
that  the  proceeds  of  the  sale  of  his  land  are  applicable  to 
their  payment.  There  was  no  error  in  the  court's  decree 
holding  that  Flanary  and  Gilly  should  each  receive  the  pro- 
ceeds arising  from  the  sales  of  their  respective  lands  so  far  as 
applicable  to  the  payment  of  the  judgments  assigned 
Slemp,  except  that  the  sums  so  received  should  not  exceed 
the  contract  price  when  they  respectively  purchased  from 
Slemp. 

The  appellees  assign  as  cross-error,  under  rule  9,  the 
action  of  the  court  in  not  thus  limiting  the  amount  to  be  paid 
to  C.  E.  Flanary  out  of  the  proceeds  of  the  Hall  land  to  John 
Gilly  out  of  the  proceeds  of  the  34i-acre  tract,  and  out  of 
the  proceeds  of  the  8-acre  tract  known  as  ''Lot  No.  10,"  and 
also  to  Malissa  E.  Slemp  out  of  the  proceeds  of  the  4-acre 
tract  known  as  ''Lot  No.  14."  This  cross-assignment  of  error 
must  be  sustained,  and  the  decree  corrected  in  that  respect. 

John  Gilly  also  assigns  as  error  the  action  of  the  court  in 
directing  the  sale  of  the  Big  Stone  Gap  lot,  purchased  by  him, 
and  in  refusing  to  allow  him  the  benefit  of  the  improvements 
thereon. 

The  judgments  for  whose  payment  the  court  directed  this 
lot  to  be  sold  were  properly  docketed  before  Gilly  purchased 
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it  and  made  bis  improvements.  His  contention  is  without 
the  least  merit,  as  he  bought  the  lot  and  made  bis  improve- 
ments with  notice  of  the  liens  thereon. 

Sallie  R.  Flanary  and  Robert  W.  Flanary  assign  as 
error  the  refusal  of  the  court  to  allow  them  the  sum 
of  $133.33  and  interest,  the  amount  paid  by  them  for 
James  P.  Barron  on  the  purchase  price  of  the  Big 
Stone  Gap  lot.  This  assignment  of  error  is  based  upon 
a  mistake  of  fact.  The  court  did  allow  that  debt  as  a  prior 
lien  upon  Barron's  interest  in  the  lot,  and  the  sum  of  $150, 
which  the  court  decreed  to  be  paid  Mrs.  Flanary,  is  the  sum 
named  in  the  assignment  of  error,  with  its  interest.  This  is 
clearly  shown  by  the  deposition  of  R.  W.  Flanary  and  the 
exhibits  filed  therewith. 

They  also  assign  as  error  the  refusal  of  the  court  to  allow 
compensation  for  the  improvements  made  upon  the  lot  by 
them. 

W.  T.  Goodloe  conveyed  the  lot  to  R.  W.  Flanary  and 
James  P.  Barron  February  15,  1890,  by  deed  which  was  re- 
corded May  17,  i8go.  Barron  conveyed  his  undivided  one^ 
half  interest  in  the  lot  to  E.  F.  Taylor  by  deed  dated 
September  1;,  1890,  and  recorded  June  12,  1893.  Taylor 
and  wife  conveyed  their  interest  to  R.  W.  Flanary  by 
deed  dated  July  i,  1891.  Flanary  put  the  improvements 
00  the  lot  in  the  years  1893-1894,  and  he  and  his  wife  con- 
veyed the  lot  to  Taylor  by  deed  dated  November  12,  1895, 
who,  with  his  wife,  conveyed  the  lot  to  Mrs.  Sallie  R. 
Flanaiy,  wife  of  R.  W.  Flanary,  on  the  day  following.  Two 
of  the  judgments  for  whose  payment  the  Barron  interest  in 
said  lot  was  directed  to  be  sold  were  obtained  at  the  Septem- 
ber term,  1891,  and  the  other  at  the  September  term, 
1892,  of  the  circuit  court  for  Wise  county,  and  all  dock- 
eted before  the  deed  from  Barron  to  Taylor  was  re- 
corded. In  the  former  part  of  this  opinion  it  has  been 
held  that  such  a  purchaser  is  not  entitled  to  compen- 
sation for  improvements  as  against  such  judgment  cred- 
itors. But  the  appellants  Flanary  and  wife  insist  that, 
even  if  this  be  so,  they,  or  rather  the  wife,  as  tenant  in  com- 
mon with  Barron,  had  the  right  to  put  improvements  upon 
the  lot,  and  in  a  partition  thereof  is  entitled  to  have  assigned 
her  that  portion  of  the  lot  upon  which  the  improvements  are, 
or  in  case  of  sale  to  be  allowed  the  value  of  the  improvements 
out  of  the  proceeds. 

This  contention  is  also  based  upon  a  mistake  of  fact.  At 
the  time  the  improvements  were  placed  upon  the  land  by 
R.  W.  Flanary,  be,  as  between  himself  and  Barron,  was  the 
sole  owner  of  the  lot.  The  half  interest  acquired  from  Bar- 
ron through  Taylor  was  subject,  of  course,  to  the  lien  of  said 
jodgments.  No  tenancy  in  common  has  existed  in  the  land 
since  July  i,  1891,  when  Taylor  conveyed  the  Barron  interest 
to  R.  W.  Flanary. 
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R.  E.  Bratton  assis^ns  as  error  the  disallowance  of  his  judg- 
ment as  a  lien  because  the  docketing  of  his  judgment  was  not 
indexed  as  required  by  law. 

As  the  amount  involved  is  less  than  $5oo,  this  court  had  no 
jurisdiction  at  the  time  the  case  was  submitted  for  decision. 
Section  88  of  the  Constitution,  which  provides  that  this  court 
shall  not  have  jurisdiction  in  civil  cases  where  the  matter  in 
controversy,  exclusive  of  costs  and  interest  accrued  since  the 
judgment  in  the  court  below,  is  of  less  value  than  $300,  ex- 
cept in  certain  classes  of  cases  named,  does  not  proprio 
vigore  confer  jurisdiction  upon  this  court.  Under  the  Con- 
stitution (section  88)  this  court  had  the  capacity  to  receive 
jurisdiction  in  cases  involving  not  less  than  $300«  but,  until 
the  Legislature  saw  fit  to  confer  it,  this  court  could  not  exer- 
cise such  jurisdiction.  Prison  Association,  etc.,  v.  Ashby,  93 
Va.  667,  671,  25  S.  E.  893,  and  cases  cited. 

The  decree  appealed  from  must  be  affirmed  after  amendin^T 
it  so  as  to  provide  that  no  greater  amount  shall  be  paid  to  C. 
E.  Flanary,  John  Gilly,  and  Malissa  E.  Slemp,  respectively, 
on  account  of  the  judgments  assigned  to  W.  N.  G.  Slemp, 
than  the  purchase  price  which  they  respectively  paid  Slemp 
for  the  land  purchased  by  each. 


FuLKERSON  ei  al.  V.  Taylor  ei  ai. 

{Supreme  Court  0/ Appeals  of  Virginia^  Jan.  14^  1904.) 

[46  S.  E.  Rep.  309.] 

J  udgmont— Docketing— I  ndex— Lien. 

Under  Code  1887,  g  3561,  requiring  every  judgment  to  be  indexed  in 
the  judgment  docket  in  the  name  of  each  defendant,  the  word  "Same/* 
occurring  immediately  below  the  name  of  a  judgment  debtor  on  the 
index,  constitutes  a  sufficient  index  of  the  judgment  next  listed  afirainst 
him. 

Execution. 

An  execution  which  is  voidable  but  not  void,  cannot  be  attacked  in 
another  case  in  which  the  judgment  on  which  it  is  based  is  soufi^ht  to 
be  enforced. 

Vendor  and  Purchaser— Defect  in  Title— Judgments. 

Where  one  purchases  land  by  parol,  and  is  put  in* possession,  he  is  not 
protected,  to  the  extent  of  the  purchase  price  paid,  as  to  judgments 
against  the  vendor,  until  he  has  acquired  a  perfect  equitable  title  by 
paying  the  entire  price. 

Same— -Same. 

Where  an  examination  of  the  records  would  have  shown  an  infirmity 
in  the  title  to  a  right  of  way  granted  to  a  railway  company*  it  is  bound 
by  notice  of  the  defect. 

Same— Same — Railroads. 

In  view  of  Code  1887,  §8  1079, 1083,  providing  how  a  railroad  corpora- 
tion may  acquire  perfect  title  to  land  needed  for  its  purposes,  it  ia.  In 
the  absence  of  charter  provisions  to  the  contrary,  subject  to  the  aame 
rules  in  acquiring  title  to  land  and  making  improvements  thereon  as 
private  individuals. 
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8«in»— Same—Railroad  Right  of  Way— Sale  to  Satisfy  Judgment 
against  Vendor. 
Where  a  railway  companj  baa  acquired  a  portion  of  its  right  of  waj 
b J  a  defective  title, '  of  which  it  had  constmctive  notice,  a  conrt  maj 
decree  that  the  land  be  sold,  with  the  portion  of  the  roadbed  thereon,  to 
eatisf  J  a  judgment  against  the  company's  vendor. 

Appeal  {rom  Circuit  Court,  Lee  County. 

Suit  by  Eliza  A.  Taylor  and  others  against  L.  D.  Fulkerson 
and  others.  From  a  decree  in  favor  of  plaintiffs,  defendants 
appeal.     Reversed  in  part. 

C.  T.  Duncan  and  H.  B.  Sewell,  for  appellants. 
R.  T.  Irvine  and  L.  T.  Hyatt,  for  appellees. 

BUCHANAN,  J.  This  case  has  been  appealed  twice.  The 
decision  of  the  court  in  the  former  appeal  is  reported  in  lOO 
Va.  426-437,  41  S.  E.  863,  and  the  proceedings  had  in  the 
case  prior  to  that  time  are  set  out  in  the  opinion  of  the  court. 

The  first  assignment  of  error  upon  this  appeal  is  that  the 
court  erred  in  holding  that  J.  M.  Wheeler,  Sr.,  at  the  time  he 
purchased  and  paid  for  the  113.80  and  51  acre  tracts  of 
land  in  the  proceedings  mentioned,  had  actual  notice  of 
the    judgment    of    C.  E.  Baylor  against  L.  D.  Fulkerson. 

The  appellees  assign  as  cross-error,  under  rule  9  (45  S.  E. 
— ),  that  the  court  erred  in  not  holding  that  Wheeler  had  con- 
structive notice,  even  if  he  did  not  have  actual  notice,  of 
that  judgment.  If  this  be  true,  it  will  be  unnecessary  to  con- 
sider the  question  of  actual  notice. 

Upon  the  former  appeal,  it  appeared  that  the  judgment 
had  been  properly  docketed  upon  the  judgment  lien  docket, 
as  provided  by  section  3560  of  the  Code  of  1887,  but  it  did 
not  appear  that  the  docketing  had  been  indexed  as  required 
by  section  3561.  The  case  was  remanded  to  the  circuit  court 
without  passing  upon  that  question.  After  the  case  went 
back,  the  deposition  of  the  clerk  of  the  county  court  of  Lee 
county  was  taken,  and  with  his  deposition  was  filed  extracts 
from  the  index  of  the  judgment  lien  docket.  One  of  these 
extracts  is  as  follows : 

'^  Fulkerson  L.  D.  Cur.  &  et  al.  ads.  Emma  Harber,  p.  i68. 

^'Same  ads.  A.  L.  Pridemore.  p.  168. 

"Same  ads.  Rosetta  Harber,  p.  168. 

"Same  ads.  Bays  Children,  p.  168. 

"Same  ads.  Chas.  E.  Baylor,  p.  168." 

The  circuit  court  was  of  opinion  that  the  use  of  the  word 
"Same"  in  the  index  in  the  place  of  the  full  name  of  the 
judgment  debtor  was  not  a  compliance  with  the  provisions 
of  section  3561  of  the  Code  of  1887,  which  requires  that  every 
judgment  shall  be,  as  soon  as  it  is  docketed,  indexed  by  the 
clerk  in  the  name  of  each  defendant,  and  shall  not  be  re- 
garded as  docketed  as  to  any  defendant  in  whose  name  it  is 
not  so  indexed. 

It  is  true,  as  contended,  that  the  name  of  L.  D.  Fulkerson, 
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the  judgment  debtor,  is  not  written  out  in  the  index  to  the 
docket  in  which  the  Baylor  judgment  is  docketed,  yet  the 
word  ''Same"  follows  the  name  of  L.  D.  Fulkerson  in  such 
connection  that  it  could  refer  to  and  mean  nothing  else  than 
''L.  D.  Fulkerson.''     If  it  does  not  mean  that,  it  is  without 
any  signification  whatever.     ''Same"  is  no  one's  name.     If 
not  the  usual,  it  is  a  very  common,  method  of  indexing  both 
recorded  deeds  and  docketed  judgments.     To  hold  that  such 
a  mode  of  indexing  is  invalid  would  unsettle  many  titles,  and 
might  result  in  much  injustice.     The  object  of  the  provision 
o!  the  Code  for  docketing  and  indexing  abstracts  of  judgments 
is  to  apprise  third  persons — as,  for  instance,   intending  par- 
chasers — of  the  existence  and  character  of  the  judgment  if 
they  exercise  ordinary    care  and  intelligence.     Cooke    v. 
Avery,  147  U.  S.  377,  13  Sup.  Ct.  346,  37  L.  Ed.  209.     In  the 
case  cited,   which   involved  the    construction  of  a  statute 
similar  to  the  one  under  consideration,   the  Supreme  Court 
of  the  United  States  said:    "The  only  ground  upon  which 
this  abstract  and  index  could  be  held  insufficient  was  that  the 
names  of  the  plaintiffs  were  not  given  in  full  in  either  ab- 
stract or  index.     Was  this  omission  fatal  to  the  lien?    The 
circuit  court  did  not  think  so,  and  we  concur  in  that  view. 
Willis  V.  Smith,  66  Tex.  31  [17  S.  W.  247].     'The  object  of 
the  statute  is  not  to  incumber  the  register  with  full  informa- 
tion, but  to  excite  inquiry  and  indicate  the  source  of  full 
information. '     It  appears  to  us  that  the  source  of  full  informa- 
tion was  so  indicated  in  this  instance  that  no  reasonably 
prudent  or  cautious  inquirer  could  go  astray."    To  hold  that 
the  index  to  the  docketed  judgment  in  this  case  is  sufficient, 
it  is  not  necessary  for  us  to  go  as  far  as  did  the  Supreme 
Court  in  the  case  cited.     It  is  always  safest,  however,  for 
clerks,  in  the  performance  of  their  duties  in  indexing  recorded 
writings  and  docketed  judgments,  to  comply  with  the  letter 
of  the  statute  imposing  such  duties  upon  them. 

The  refusal  of  the  court  to  quash  the  execution  which  had 
been  issued  upon  the  Baylor  judgment  in  violation  of  the 
agreement  of  the  parties  is  assiened  as  error. 

The  administratrix  of  L.  D.  Fulkerson,  in  an  answer  filed 
on  the  8th  day  of  June,  1901,  set  up  the  plea  of  the  statute  of 
limitations  to  the  judgment  of  Baylor,  upon  the  ground  that 
more  than  10  years  had  elapsed  between  the  date  of  its  ren- 
dition and  the  institution  of  this  suit,  and  that  no  valid  exe- 
cution had  ever  issued  thereon.  She  filed  with  her  answer 
a  notice  served  upon  the  personal  representative  of  the  judg- 
ment creditor,  that  she  would  on  the  7th  day  of  that  month 
move  the  circuit  court  to  quash  the  execution  in  question  upon 
the  ground  that  it  was  prematurely  issued.  Upon  the  same  day 
upon  which  the  answer  was  filed,  a  decree  was  entered  in  this 
cause  overruling  a  motion  made  by  the  administrator  of  L. 
D.  Fulkerson.  What  that  motion  was  is  not  disclosed  by  the 
record.     If  it  was  the  motion  to  quash  the  execution,  it  does 
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not  appear  to  have  been  made  on  the  day  named  in  the 
notice,  and,  besides,  could  not  have  been  legally  made  in  this 


Conceding  that  the  execution  was  improperly  issued,  it 
was  not  void,  but  only  voidable.  Until  it  is  avoided  it  must 
be  regarded  as  a  valid  execution,  and  could  not  be  avoided 
bj  plea  or  proof  in  this,  a  collateral  suit.  Fulkerson  v. 
Taylor,  supra. 

In  Beale's  Adm'r  v.  Botetourt  Justices,  lo  Grat.  278,  the 
execution  issued  more  than  a  year  and  a  day  from  the  date  of 
the  decree,  without  any  proceeding  by  way  of  scire  facias  or 
otherwise  to  authorize  the  same.  In  that  case  it  was  held — 
though  the  conclusion  may  not  have  been  necessary  to  a 
decision  of  the  case — that  the  validity  of  the  execution  could 
not  be  attacked  in  that,  a  collateral  proceeding.  The  reason- 
ing, however,  of  Judge  Moncure  in  that  case,  and  the 
authorities  cited  by  him,  sustain  the  doctrine  that  an  execu- 
tion issued  improperly,  which  is  voidable,  but  not  void,  upon 
a  jadgment  or  decree  rendered  in  one  case,  cannot  be 
attacked  in  another  case  in  which  such  judgment  is  sought 
to  be  enforced,  but  that,  if  such  execution  is  to  be  avoided, 
it  must  be  done  in  some  independent  proceeding  instituted 
for  that  purpose. 

The  appellees  also  assign  as  cross-error  that  the  circuit 
court  erred  in  decreeing  that  the  sum  paid  by  J.  M.  Wheeler 
on  the  purchase  price  of  the  113  and  51  acre  tracts  of  land 
prior  to  the  rendition  of  the  Baylor  judgment  should  be  a 
lien  on  these  tracts  of  land  prior  to  the  Baylor  judgment. 

If  it  be  true,  as  insisted  by  counsel  for  Wheeler's  heirs, 
that  his  contract  of  purchase  from  Fulkerson  was  in  parol ; 
that  Wheeler  had  been  put  in  possession  under  it,  and  paid 
part  of  the  purchase  price  before  the  Baylor  judgment  was 
rendered  and  docketed — it  does  not,  to  the  extent  of  such 
payment,  give  them  priority  over  the  lien  of  the  Baylor  judg- 
ment. In  order  for  a  purchaser,  under  a  contract  which  is 
not  required  to  be  recorded,  to  be  protected  as  to  subse- 
qnent  judgments  against  his  vendor,  be  must,  before  the  date 
of  such  judgment,  have  become  invested  with  a  perfect  equita- 
ble title.  Withers  v.  Carter,  4  Grat.  407,  412,  50  Am.  Dec. 
78;  Floyd,  etc.,  v.  Harding,  28  Grat.  40T,  4i4»  416;  March, 
Price  &  Co.  v.  Chambers,  30  Grat.,  at  page  303;  Long  v. 
Hagerstown  Agricultural  Co.,  30  Grat.  66$;  Brown  v.  Butler, 
87  Va.  621,  13  S.  E.  71;  Powell  v.  BeH's  Adm'r,  81  Va.  222. 
Wheeler  did  not  have  at  that  time  a  perfect  equitable  title, 
as  he  had  only  paid  a  part  of  the  purchase  price. 

Prior  to  the  Code  of  1887,  a  subsequent  purchaser  under  a 
contract  not  required  to  be  recorded  was  not  protected 
against  a  prior  unrecorded  conveyance  unless  he  had  paid 
the  whole  purchase  price  before  he  received  notice  of  the 
unrecorded  conveyance.  4  Minor's  Inst.  968,  and  cases  there 
cited.     Now,  under  section  2472  of  that  Code,  such  a  pur- 
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chaser  is  protected  to  the  extent  of  the  payments  made  when 
he  receives  notice  of  the  prior  unrecorded  deed  or  writinc:, 
and  has  a  lien  on  the  property  purchased  for  so  much  of  the 
purchase  money  as  he  had  paid  before  notice.  But  this 
highly  equitable  provision  has  no  application  to  judgment 
creditors.  The  word  ''writing,"  in  that  section,  refers  to 
contracts  in  writing  by  which  a  party  acquires  some  interest 
in,  not  to  judgments  by  which  a  party  acquires  a  mere  lien 
upon,  land. 

The  action  of  the  court  in  decreeing  a  sale  of  the  improve- 
ments made  by  the  Louisville  &  Nashville  Railroad  Company 
on  the  Vanoy  Railroad  strip,  and  especially  without  compen- 
sating the  railroad  company  for  said  improvements,  is 
assigned  as  error. 

The  Vanoy  strip  of  land  conveyed  to  the  railroad  company, 
and  upon  which  it  had  constructed  its  improvements,  it  is 
conceded  by  the  assignment  of  error,  was  liable  for  the  liens 
for  which  it  was  decreed  to  be  sold,  but  the  contention  is  that 
the  improvements  placed  thereon  by  the  railroad  company 
are  not  liable.  This  contention  is  based  upon  two  grounds: 
First,  that  the  railroad  company  made  its  improvements  in 
good  faith,  believing  that  it  had  good  title  to  the  strip  of 
land;  second,  that  the  same  principles  of  law  do  not  apply  to 
allowances  for  improvements  when  made  by  a  public  improve- 
ment company  or  corporation  like  a  railroad  as  apply  when 
made  by  private  individuals. 

As  to  the  first  ground,  that  the  railroad  company  made  its 
improvements  in  good  faith,  believing  that  it  had  good  title 
to  the  land :  This  contention  is  not  sustained  by  the  facts. 
The  railroad  company,  when  it  purchased  the  land  and  made 
its  improvements  thereon,  knew,  or  ought  to  have  known, 
that  it  was  not  acquiring  a  good  title.  An  examination  of 
the  records  would  have  shown  this,  and  that  judgments 
against  Fulkerson,  theretofore  or  thereafter  rendered,  in  the 
then  condition  of  the  title,  would  bind  the  land  in  its  hands. 
Under  these  circumstances,  it  is  immaterial  whether  or  not 
it  had  actual  notice  of  the  infirmity  of  the  title.  It  had  the 
means  of  knowledge,  and  means  of  knowledge  with  the  duty 
of  using  them  is  equivalent  to  knowledge  itself.  Jameson  v. 
Rixey,  94  Va.  342-348,  26  S.  E.  861.  64  Am.  St.  Rep.  726, 
and  cases  cited. 

As  to  the  second  ground,  that  a  railroad  or  other  quasi  pub- 
lic corporation  is  not  governed  by  the  same  principles  as  are 
private  individuals,  in  claiming  for  compensation  for  the 
value  of  improvements:  Code  1887,  §§  1079,  1083,  provide 
how  such  corporations  may  acquire  perfect  title  to  lands 
needed  for  their  purposes,  and  transfer  any  controversy  as  to 
the  title  to  the  lands,  or  as  to  incumbrances  upon  them,  to 
the  damages  assessed  in  the  condemnation  proceedings.  C. 
&  W.  Railroad  Co.  v.  W.  C.  &  St.  L.  Ry.  Co.,  99  Va.  715, 
723, 40  S.  E.  20.    Where  such  a  corporation  attempts  to  acquire 
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title  to  lands  by  purchase  from  the  occupant  or  supposed 
owner,  we  know  of  no  rule  of  law  which  exempts  it  from  the 
ordinary  principles  of  law  applicable  to  private  individuals 
porchasing  under  like  circumstances.  A  corporation,  ex- 
cept where  it  is  otherwise  provided  in  its  charter,  expressly 
or  by  clear  implication,  in  the  acquisition  and  use  of  its 
property,  the  exercise  of  its  powers,  and  the  transaction  of 
its  business,  stands  upon  the  same  footing  as  private  indi- 
viduals. See  R.  &  F.  R.  Co.  v.  City  of  Richmond,  26  Grat. 
83;  Bank  v.  Billings,  4  Pet.  514,  7  L.  Ed.  939;  Hope  v.  N.  & 
W.  R.  Co.,  79  Va.  283. 

It  is  further  insisted  that,  even  if  the  railroad  company  is 
not  entitled  to  compensation  for  the  value  of  the  improve- 
ments it  placed  upon  the  land,  the  court  erred  in  decreeing  a 
sale  of  the  strip  of  land  with  the  improvements  thereon.  A 
nomber  of  cases  are  cited  to  sustain  this  contention.  Con- 
ceding that  it  is  true,  as  these  cases,  or  some  of  them,  at 
least,  hold,  that  detached  portions  of  the  roadbed  of  a  rail- 
road cannot  be  sold  to  satisfy  judgment  or  other  liens  upon 
its  property  for  debts  of  the  company,  it  does  not  follow  that, 
where  a  railroad  company  has  constructed  a  part  of  its  road- 
bed upon  lands  which  are  subject  to  liens  of  judgments 
against  the  persons  from  whom  it  acquired  the  lands,  such 
lands  cannot  be  sold  to  satisfy  such  liens.  The  lien  creditor 
has  no  claim  against  the  railroad  company.  It  can  pay  the 
debt,  if  it  chooses,  and  relieve  the  property  of  the  lien,  but 
the  creditor  cannot  compel  it  to  do  so.  Where  a  railroad  in 
In  the  hands  of  a  receiver  of  the  courts  as  was  the  case  of 
Wheeling  Bridge  &  Terminal  Ry.  Co.  v.  Reymann  Brewing 
Co.,  90  Fed.  189,  32  C.  C.  A.  571,  cited  and  much  relied  on 
by  appellants'  counsel,  the  court  might,  as  was  suggested  in 
that  case,  direct  the  liens  to  be  paid  out  of  the  earnings  of 
the  railroad,  or  it  might,  if  the  railroad  was  insolvent,  direct 
a  sale  of  the  entire  property  of  the  railroad  company,  and  a 
satisfaction  of  the  liens  out  of  the  proceeds  of  sale.  But 
where  the  railroad  company  is  solvent  and  not  in  the 
bands  of  a  receiver,  as  in  the  case  at  bar,  how  can  the  court 
control  its  earnings,  or  order  a  sale  of  its  entire  property  to 
satisfy  a  debt  which  it  does  not  owe  ? 

In  the  case  of  Hope  v.  N.  &  W.  R.  Co.,  supra,  where  the 
same  arguments  of  public  policy  and  inconvenience  were  urged 
as  in  this  case  against  interference  with  the  operations  of  a  rail- 
road company  by  depriving  it  of  a  part  of  its  roadbed,  it  was 
said  by  Judge  Lewis,  in  delivering  the  opinion  of  the  court, 
''that  questions  of  inconvenience  discussed  by  counsel  cannot 
be  considered  by  the  court.  The  fact  is  that  the  defendant 
unlawfully  withholds  possession  of  the  plaintiff's  property,  to 
which  it  has  acquired  no  title,  and  for  which  he  has  received 
no  compensation.  It  is  competent,  however,  for  the  com- 
pany, if  it  cannot  acquire  the  land  by  private  agreement,  to 
condemn  it;  and  thus  it  is  hardly  probable  that  public  incon- 
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venience  will  result  from  a  reversal  of  the  judgment  com- 
plained of.  Bnt  be  that  as  it  may,  the  plaintifi  has  oot 
shown  himself  entitled  to  recover,  and  the  judgment  must  be 
reversed."  If  a  plaintiff  in  an  action  of  unlawful  detainer  is 
entitled  to  a  writ  of  possession,  as  was  adjudged  in  that  case, 
for  a  detached  portion  of  the  bed  of  the  railroad,  clearly  the 
judgment  lien  creditor  in  this  case  can  subject  the  detached 
portion  of  the  railroad  upon  which  he  has  a  lien  to  its  pay- 
ment by  a  sale  thereof. 

We  are  of  opinion  that  the  circuit  court  did  not  err  in  de- 
creeing a  sale  of  said  strip  of  land,  including  the  improvements 
thereon.  The  Baylor  judgment,  having,  as  we  have  seen, 
been  properly  docketed,  is  a  prior  lien  upon  all  the  lands 
directed  to  be  sold  by  the  decree^  appealed  from,  inclndinflr 
said  railroad  strip,  and  is  also  a  lien  upon  the  strip  of  land 
purchased  by  the  said  railroad  company  from  J.  M.  Wheeler, 
together  with  its  improvements,  and  the  circuit  court  erred 
in  not  so  holding. 

The  decree  appealed  from  must  be  reversed  in  so  far  as  it 
is  in  conflict  with  the  views  expressed  in  this  opinion,  and 
affirmed  in  other  respects,  and  the  cause  will  be  remanded  to 
the  circuit  court  for  further  proceedings  to  be  had  in  accord- 
ance with  law,  and  not  in  conflict  with  this  opinion. 


State  ex  rel.  Ditch  ei  al,  v.  Morgan's    Louisiana  &   T. 

R.  &  S.  S.  Co. 

{Supreme  Court  of  Louisiana^  Nov.  j,  1903.) 

[as  80.  Rep.  482.] 

Streets— Right  of  Qrantor  to  Dedicate  Land  across  Rkilroad   Right  of 
Way. 
Title  by  dedication  must  emanate  from  the  owner ;  hence,  after  the 
owner  of  the  aoil  has  granted  a  rig^ht  of  way  to  a  railroad,  he  cannot* 
by  dedication,  establish  streets  across  it. 

Railroads  In  Streets— Duty  to  Construct  Crossings— Contract. 

General  terms  in  a  contract  are  to  be  construed  with  reference 
to  the  subject-matter  of  the  contract;  hence,  where  town  au- 
thorities are  conceding  to  a  railroad  the  rig'ht  to  lay  a  switch  track 
on  certain  streets,  and  the  contract  obligates  the  railroad  to  main- 
tain all  the  crossings  traversed  by  '4ts  tracks,"  it  will  be  understood 
that  not  all  the  crossings  throug'hout  the  town  are  meant,  but  only  those 
of  tlie  particular  streets  on  which  the  switch  tracks  were  to  be  laid. 

Same — Same — Same . 

Where,  in  granting  a  charter  to  a  railroad,  the  Leg-islature  enjoins 
that  the  railroad  shall  preserve  any  street  it  may  cross,  so  as  not  to 
impair  its  usefulness,  the  injunction  will  be  understood  as  having- 
reference  to  streets  already  in  existence,  and  not  as  including  any  and 
all  streets  that  might  be  established  in  the  future  by  individuals  or 
municipalities. 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Third  Judicial  District  Court,  Parish 
of  St.  Mary;  Albert  Campbell  Allen,  Judge. 
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Application  by  the  state,  on  the  relation  of  Ozema  Ditch 
and  others,  for  a  writ  of  mandamus  to  Morgan's  Louisiana 
&  Texas  Railroad  &  Steamship  Company.  Judgment  for  re- 
lator, and  defendant  appeals.     Reversed. 

D.  Cafiery  &  Son,  for  appellant. 
John  Bunyan  Roberts,  for  appellees. 

PROVOSTY,  J.  Some  time  in  1884  or  1885  the  defendant 
railroad  company  fenced  its  right  of  way  in  the  town  of  Mor« 
gan  City«  and  in  doing  so  left  no  opening  at  the  place  which 
on  the  map  of  the  town  appears  to  be  Fourth  street.  Later, 
at  a  date  not  fixed  in  the  record,  it  established  a  turnstile 
opening  in  the  fence  for  the  accommodation  of  pedestrians, 
and  made  a  gravel  path  across  the  right  of  way.  Seventeen 
or  18  years  afterwards — in  1902 — the  present  mandamus  suit  is 
filed  to  compel  the  defendant  company  to  remove  the  fence 
and  * '  maintain  the  said  crossing. ' '  The  suit  is  instituted  under 
the  provisions  of  Act  No.  133,  p.  191 1  of  1888,  by  which  any 
five  taxpayers  have  a  standing  in  court  to  compel  corporations 
to  fulfill  their  obligations,  whether  contractual  or  merely 
legal,  towards  municipalities  with  reference  to  the  paving, 
grading,  etc.,  of  streets,  crossings,  etc. 

The  defense  is  that  the  right  of  way  was  granted  before 
Morgan  City  was  established,  when  the  present  site  of  the 
city  was  a  plantation ;  and  that  neither  by  contract  nor  other- 
wise  has  the  defendant  lost  its  right  to  fence  its  right  of  way 
at  the  place  in  question. 

To  what  extent  Fourth  street  had  at  the  time  of  the  erec- 
tion of  the  fence,  or  has  since,  developed  into  a  well-defined 
street,  is  not  testified  to,  and  is  not  otherwise  shown  by  the 
record.  We  infer  that  in  1885  the  place  was  not  a  built-up 
part  of  the  town.  In  their  effort  to  establish  that  the  cross- 
ing had  more  than  a  mere  map  existence  the  relators  show  that 
in  driving  cattle  from  the  town  to  a  certain  bridge  near  by, 
or  from  this  bridge  to  the  town,  it  was  customary  to  cross  the 
railroad  at  this  place;  but  that  it  was  not  a  road  for  vehicles, 
though  empty  carts  might  be  taken  across  by  putting  planks 
over  the  ditches  on  each  side  of  the  roadbed. 

The  first  contention  of  the  relator  is  that,  as  an  effect  of  the 
laying  off  of  the  locality  into  squares  and  streets  and  the  sell- 
ing of  lots  by  reference  to  a  plat  showing  streets,  and  this 
Fourth  street  in  particular,  this  street  or  crossing  became 
dedicated  to  the  public,  and  the  defendant  lost  its  right  to 
fence  it.  In  support  of  this  contention  relator  cites  the  de- 
cisions of  this  court  in  the  cases  of  Land  v.  Smith,  44  La. 
Ann.  931,  II  South.  577;  Leland  University  v.  City,  47  La. 
Ann.  100,  16  South.  653;  Lafitte  v.  City,  52  La.  Ann.  2099,  28 
South.  327;  Armistead  v.  Vicksburg,  47  La.  Ann.  1381,  17 
South.  888.  These  decisions  would  be  applicable  if  the 
right  of  way  had  been  granted  subsequent  to  the  laying  off  of 
the  town,  but  the  reverse  happens  to  be  the  case.     The  right 
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of  way  was  granted  in  i8S3«  and  the  town  was  laid  off  some 
time  in  1856  or  1857.  Evidently,  after  the  owners  of  the  soil 
had  granted  this  right  of  way,  and  divested  themselves  of 
their  dominion  over  it,  they  no  longer  could  impose  a  servi-- 
tude  of  passage  upon  it.  They  could  not  do  so  any  more  by 
dedication  than  by  sale.  The  owner  of  a  plantation  traversed 
by  a  railroad  cannot  impose  servitudes  of  passage  upon  the 
right  of  way  of  the  railroad  by  simply  laying  off  the  abuttincr 
land  on  each  side  into  town  lots  and  streets. 

The  next  reliance  of  the  relator  is  upon  a  contract  entered 
into  between  the  defendant  company  and  the  municipal 
authorities,  by  which  the  defendant  acquired  the  right  to  lay 
a  switch  track  upon  Union  and  Front  streets,  and  bound 
itself  to  grade  and  level  Union  street,  and  further  stipulated 
as  follows:  ''It  is  further  understood  that  all  the  crossings  of 
streets  over  the  tracks  of  the  said  railroad  company  are  to  be 
made  and  maintained  in  good  order  by  said  company." 

This  stipulation,  the  relator  contends,  has  reference  to  all 
the  crossings  traversed  by  defendant's  road  throughout  the 
city,  and  not  merely  to  the  crossings  of  Union  and  Front 
streets,  and  therefore  embraces  this  Fourth  street  crossings 
although  not  one  of  the  crossings  of  Union  or  Fourth  streets. 

This  contention  is  well  founded  if  the  stipulation  is  taken  at 
the  foot  of  the  letter;  for  the  word  ''all*'  can  have  but  one 
meaning.  But  neither  under  the  rules  laid  down  in  the  Code 
for  the  interpretation  of  contracts  nor  under  the  evidence  can 
this  literal  meaning  be  adopted.  Indeed,  if  the  stipulation 
is  to  be  accepted  literally,  the  street  crossings  of  other  cities 
along  the  road  are  also  included,  for  they  are  "crossings  of 
streets  over  the  tracks  of  the  said  railroad  company,"  and, 
if  "air*  such  crossings  are  included,  why,  they  necessarily 
are  also  included.  But  the  Code  warns  us  against  applying^ 
general  expressions  in  contracts,  such  as  the  one  here  in 
question,  beyond  the  subject-matter  in  connection  with 
which  they  are  used.  "Art.  1959.  However  general  be  the 
terms  in  which  a  contract  is  couched,  it  extends  only  to  the 
things  concerning  which  it  appears  that  the  parties  intended 
to  contract."  The  sole  reason  why  this  stipulation  is  in- 
applicable to  streets  crossed  by  defendant's  road  in  other 
cities  is  that  it  was  not  inserted  in  the  contract  in  connec-- 
tion  with  them,  and  for  the  same  reason  it  is  not  applicable 
to  any  crossings  of  Morgan  City  other  than  those  of  Union 
and  Front  streets.  These  two  streets  alone  were  to  be 
affected  by  the  switch  track  concerning  which  the  parties 
were  dealing. 

To  the  same  conclusion  is  the  evidence  in  the  case,  which 
shows  that  the  intention  of  the  parties  did  not  go  beyond  the 
particular  streets  to  be  affected  by  the  switch  track,  of  which 
Fourth  street  was  not  one.  Furthermore,  the  evidence  shows 
that  this  contract  was  superseded  as  a  whole  by  a  subsequent 
contract,  and  so  abrogated. 
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Next  relator  insists  that  *' under  its  own  charter,  and  under 
the  charter  and  ordinances  of  the  town  of  Morgan  City,  and 
under  its  dnty  to  society,  the  said  company  is  bound  to  pre- 
serve and  care  for  Fourth  street  over  which  its  cars  pass. " 

The  provision  of  defendant's  charter  here  referred  to  is 
paragraph  7,  §  5,  by  which  the  defendant  is  authorized  and 
empowered  to  construct  and  maintain  its  railroad,  and  to 
have  the  right  of  way  therefor  across  or  along  any  waters, 
water  courses,  streets,  etc.,  within  the  state  of  Louisiana, 
with  the  proviso  that  it  ''shall  preserve  any  water  course, 
.street,  highway,  turnpike  or  canal  which  said  railway  may  so 
pass  on,  along  or  intersect,  touch  or  cross,  so  as  not  to  im- 
pair its  usefulness  to  the  public  unnecessarily,  or  if  tempo- 
rarily, in  and  during  the  construction  of  the  said  railroad, 
the  said  company  shall  restore  the  same  to  its  former  state,  or 
to  SQch  state  that  its  usefulness  and  convenience  to  the  pub- 
lic shall  not  be  unnecessarily  impaired  or  injured." 

Manifestly,  this  section  of  the  charter  refers  only  to  streets 
already  in  existence  at  the  time  of  the  construction  of  the 
road.  It  cannot  have  been  meant  to  operate  as  an  agreement 
on  the  part  of  the  defendant  company  to  hold  its  right  of  way 
subject  to  any  servitude  of  passage^  future  Legislatures, 
municipal  authorities,  or  individuals  might  choose  to  impose 
upon  it  by  establishing  roads  or  streets  across  it.  Whether  it 
lies  within  the  power  of  the  Legislature  to  impose  such  a 
servitude  upon  railroads  without  compensation  previously 
paid,  quaere?  But  the  Legislature  of  his  state  has  not  un- 
dertaken to  do  so,  and  municipalities  and  individuals  plainly 
cannot.     Railroad  Co.  v.  Mayor,  48  La.  Ann.  1102,  20  South. 

664. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  set  aside,  and  that  this  suit  be 
dismissed,  at  the  cost  of  the  relator  in  both  courts. 


YouNKiN  et  al.  V.  Milwaukee  Light,  Heat  &  Traction  Co. 

{Supreme  Court  of  IVisconsin^  Feb.  2, 1904,) 
[98  N.  W.  Fep.  215.] 

Electric  Railways— Additional  Servitude.* 

An  electric  street  railway  ia  a  street  is  not  an  additional  burden  on 
the  fee. 

Same — Same — interurban  Operation. 

-  An  electric  street  railway  operating*  passenger  cars  from  one*  city 
throng-h  the  streets  of  another  city  and  to  a  point  beyond  is  an  additional 
bnrden  on  the  lands  of  abutting  owners  on  the  streets  of  the  second 
city  throngfh  which  the  line  passes. 

*As  to  whether  a  street  railway  is  an  additional  servitude,  see  foot- 
note appended  to  Austin  V,  Detroit,  Y.  &  A.  A.  Ry.  (Mich.)«  8  R.  R.  K. 
862,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  862,  where  all  the  preceding  authori- 
ties in  this  series  are  collected  or  referred  to. 

10  R  R  R— 13 
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Same — Unlawful  Operation— Eminent  Domain— Remedies  of  Abutters. 
Inaamuch  as  prior  to  Laws  1901,  p.  686,  c.  465,  making  the  statutes 
relative  to  eminent  domain  applicable  to  street  and  electric  railways,  s 
atreet  railway  company  had  no  riffht  to  condemn  land  in  the  streets  of 
a  city,  the  remedy  of  the  owners  of  land  abnttingf  on  a  street  in  whidi 
a  street  railway  was  unlawfully  being  operated  was  to  restrain  the  opera- 
tion, and  not  by  instituting  condemnation  proceedings. 

Same — Additional  Servitude — Remedies  of  Abutters. 

Where,  in  a  suit  by  owners  of  property  abutting  on  a  street  against 
a  street  railway  company,  the  relief  sought  was  the  abatement  of  sudi 
use  of  the  street,  and  the  removal  of  all  tracks,  etc.,  but  it  appeared. 
that  the  operation  of  the  road  was  lawful  save  in  so  far  as  it  cast  an 
additional  burden  on  the  fee  because  of  the  operation  of  an  intemrban 
service,  plaintiffs  were  entitled  to  an  abatement  of  anch  additional  serv- 
itude, notwithstanding  that  they  had  prayed  for  an  abatement  of  the 
road  in  its  entirety. 

Appeal  from  Circuit  Court,  Waukesha  County;  James  J. 
Dick,  Judge. 

Action  by  Laura  Younkin  and  others  against  the  Milwaukee 
Light,  Heat  &  Traction  Company.  From  a  judgment  in 
favor  of  defendant,  plaintiffs  appeal.     Reversed. 

This  action  was  commenced  July  26,  1900,  by  26  abutting: 
owners  on  Lincoln  avenue,  in  the  city  of  Waukesha,  to  abate 
and  remove  from  that  street  in  front  of  their  respective  lots 
the  railway  tracks,  ties,  poles,  wires,  and  other  erections  of 
the  defendant  therein  constituting  the  nuisance  complained 
of,  and  to  restrain  the  further  obstructions  or  interference 
therewith.  The  case  was  here  on  demurrer,  and  was  reversed 
and  remanded  for  further  proceedings  according  to  law. 
112  Wis.  15,  23,  87  N.  W.  861.  Thereupon  the  complaint  was 
amended  in  the  particulars  wherein  it  was  held  bad  in  that 
decision.  The  defendant  answered  such  amended  complaint, 
and  denied  that  it  was  a  comniercial  railway  to  carry  baggafi^e 
or  freight,  and  justified  its  maintenance  of  the  railway  tracks, 
etc.,  and  its  right  to  use  the  same  and  operate  its  cars 
thereon,  under  the  statutes  of  this  state  therein  cited  and  the 
ordinances  of  the  city  of  Waukesha.  A  trial  being  had,  the 
court  found  as  matters  of  fact,  in  effect:  (i)  That  the  plain- 
tiffs were  abutting  owners  as  stated.  (2)  That  Lincoln  avenue 
was  one  of  the  principal  public  streets  in  the  city,  with  de- 
sirable lots  for  residences  thereon.  (3)  That  at  the  time  of 
the  commencement  of  this  action  the  defendant  was,  and 
since  has  been,  incorporated  under  the  articles  of  incorpora- 
tion in  evidence,  and  has  all  the  rights,  title,  and  interest  con- 
ferred and  granted  by  said  ordinances  and  amendments. 
<4)  That  July  27,  1897,  the  city,  pursuant  to  section  1862,  Sanb. 
&  B.  Ann.  St.,  and  acts  amendatory  thereof,  granted  a  fran- 
chise to  the  defendant  and  its  successors  and  assigns  incor- 
porated and  organized  under  chapter  86  of  the  statutes,  and 
sections  1862  and  1863  of  chapter  87  of  the  statutes,  and 
acts  amendatory  thereof  and  supplementary  thereto,  for  the 
purpose  of  purchasing,  acquiring,  constructing,  equipping, 
leasing,   and    maintaining  and  operating  by  electricity  or 
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other  power  street  railways  for  the  transportation  of  pas- 
sengers in  the  city  of  Waokesha,  and  of  parcbasing:,  acquir- 
ing, taking,  holding,  and    operating     real    and    personal 
property,  rights,  privileges,  ordinances,  and  franchises  npon 
certain  streets  therein,  as  found  by  tbe  court.    (5)  That  the 
defendant  holds  such  rights,   franchises,   and  property  by 
assignment,  as  it  is  authorized  to  do.    (6)  That  the  defend- 
ant is  the  legal  owner  of  such  rights,  franchises,  and  property, 
and  had  before  and  ever  since  the  commencement  of  this 
action  operated  such  railway  under  sucb  franchise  on  such 
streets;  that  the  defendant    constructed  such  double-track 
electric  railway  on  Lincoln  avenue,  and  operated  the  same  as 
an  electric  street  railway  within  the  city  of  Waukesha,  and 
never  has  and  never  intended  to  use  said  street  car  line  or 
double  track  for  the  purpose  of  carrying  freight  or  baggage ; 
and  this  defendant  has  in  all  its  acts  upon  said  Lincoln 
avenue  and  other  streets  mentioned  in  said  franchise,  within 
the  city  of  Waukesha,  kept  strictly  within  the  authority  con- 
ferred upon  it  by  said  franchise  and  acts  amendatory  thereof 
so  far  as  its  business  was  concerned.    (7)  That  the  defendant 
has  not  by  itself  or  agents  entered  upon  the  lots  of  any  of  the 
plaintiffs  other  than  going  upon  Lincoln  avenue  under  said 
rights  and  franchises.    (8}  That  in  doing  so  it  has  complied 
with  all  the  conditions  and  requirements  of  its  franchises. 
<9)  That  under  such  authority  the  defendant  has  constructed, 
equipped,  maintained,  and  operated  a  first-class  street  rail^ 
way  line  on  Lincoln  avenue,  in  the  city  of  Waukesha,  as 
authorized  and  required  by  its  franchises  and  the  statutes. 
<io)  That  the  defendant  constructed  an  electric  line  of  rail- 
way from  the  city  of  Milwaukee  to  the  city  of  Waukesha, 
and  connected  the  same  with  its  street  car  line  in  the  city  of 
V^ankesha  in  1898.     That  the  defendant  purchased  a  line  of 
electric  railway  from  the  city  of  Waukesha  to  a  point  on 
Pewaukee  Lake  known  as ''Waukesha  Beach,"  about  six 
miles  in  length,  from  another  company,  and  the  defendant 
connected  such  line  with  its  said  street  railway  in  tbe  city  of 
Waukesha,  and  during  the   summer  months  has    run    and 
operated  cars  from  the  city  of  Milwaukee  over  and  across 
said  electric  line  to  the  city  of  Waukesha,  and  across  said  city 
of  Waukesha  and  over  and  upon  said  Lincoln  avenue  in  the 
city  of  Waukesha  to  tbe  eastern  limits  of  the  city,  doing  a 
street  car  business  within  that  city,  .and  then  on  the  line 
so  purchased  to  Waukesha   Beach;  that  all  of  said  lines  are 
of  the  overhead  trolley  system  throughout  its  entire  length, 
with  wires  strung  from  poles,  charged  with  a  heavy  current 
of   electricity;  that  up  to  August   i,  1900,  there  was  only  a 
single  track  on  Lincoln  avenue,  and  that  was  located  in  the 
center  of  the  street,  and  consisted  of  T  rails  laid  upon  ties 
imbedded  in  the  street;  that  about  August  i,  1900,  it  was  re- 
moved, and  a  double  track  was  laid  on  Lincoln  avenue,  in 
accordance  with  the  ordinance  and  franchise  granted  by  the 
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^ity  of  Waukesha  to  the  defendant ;  that  doing  so  rendered 
the  property  of  the  plaintiffs  in  some  instances  less  easy  of 
access  than  before;  that  in  some  portions  of  the  year  cars  and 
trains  ran  directly  over  and  upon  said  line  over  and  apon 
Lincoln  avenue  in  the  city  of  Waukesha  without  chancre  of 
cars,  once  an  hour,  in  accordance  with  the  franchise  granted 
by  the  city  of  Waukesha — except  on  Sunday  during  the  sum- 
mer months,  when  cars  are  frequently  run  every  half  hour; 
that  the  number  of  passengers  so  carried  exclusively  within 
the  city  of  Waukesha  is  not  large;  that ^  the  cars  that  are 
so  run  over  and  upon  Lincoln  avenue  in  the  city  of  Wau- 
kesha do  a  regular  street  car  business  within  that  city; 
(ii)  that  the  defendant  constructed  its  single  track  on  Lincoln 
avenue,  and  placed  its  poles,  wires,  etc.,  thereon,  without  ob- 
jection from  any  of  the  plaintiffs;  that  the  first  objection  was 
made  when  ^  the  defendant  began  constructing  its  double 
tracks  in  August,  1900;  that  no  compensation  has  ever  bebn 
paid  to  any  of  the  plaintiffs  for  the  construction  of  such 
tracks  on  Lincoln  avenue.  As  conclusions  of  law  the  court 
found,  in  effect,  that  the  defendant  is  entitled  to  have  the 
plaintiffs'  complaint  dismissed,  and  judgment  for  its  costs  and 
disbursements  in  this  action,  and  ordered  judgment  accord- 
ingly. From  the  judgment  so  entered  the  plaintiffs  bring  this 
appeal. 

TuUar  &  Lockney  and  Clasen  &  Walsh,  for  appellants. 
Ryan,  Merton  &  Newbury  (Geo.  P.  Miller,  of  counsel),  for 
respondent. 

CASSODAY,  C.  J.  (after  stating  the  facts).  It  is  conceded 
that  the  defendant  was  incorporated,  created,  and  organized 
under  and  by  virtue  of  chapter  86  and  sections  1862  and  1863 
of  chapter  87  of  the  Revised  Statutes  of  this  state  and  the 
laws  amendatory  thereof  and  supplemental  thereto,  prior  to 
the  commencement  of  this  action.  It  is  also  conceded  that 
prior  to  that  time,  and  pursuant  to  such  statutes,  the  defend- 
ant obtained  from  the  city  of  Waukesha  ordinances  giving 
to  it  ^Uhe  right  to  construct,  maintain,  and  operate  street 
railways"  upon  certain  streets  therein  named  in  the  city  of 
Waukesha,  including  Lincoln  avenue,  with  single  or  double 
tracks.  The  ordinances  required  the  defendant  to  construct 
and  operate  its  railway  line  and  tracks  on  the  surface  of  the 
streets,  and  not  to  operate  the  same  for  any  other  purpose 
than  that  of  a  passenger  railway  within  the  streets  of  the  city 
of  Waukesha,  except  that  they  were  thereby  permitted  to 
carry  such  personal  effects  as  were  usually  carried  by  pas- 
sengers on  street  railways,  and  that  the  rate  of  fare  thereon 
should  not  exceed  five  cents  for  each  passenger,  except  where 
cars  are  chartered  at  a  special  price  or  for  a  special  purpose. 
Such  line  of  railway  and  tracks  in  the  city  appear  to  have 
been  constructed  as  so  prescribed  by  the  city.  In  view  of 
such  facts  it  is  very  obvious  that  under  the  decisions  of  this 
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conrt  the  defendant  had  the  right  to  maintain  its  tracks  and 

railway  on  Lincoln  avenue  for  the  purpose  of  doing  a  legiti« 

mate  street  railway  business  without  making  compensation 

to  any  of  the  plaintiffs  as  abutting  lot  owners.    Thus  it 

appears  that  the  decisions  of  this  court  culminating  in  L41 

Crosse  City  Railway  Co.  v.  Higbee,  107  Wis.  389,  83  N.  W. 

701,  51  L.  R.  A.  923,  are  to  the  effect  that  such  electric  street 

railways,  constructed  and  operated    as  so  prescribed,   are 

nothing  more  than  an  improved  method  of  using  the  street  to 

effect  its  original  design.     And  so  it  was  there  held  that:    ''A 

railroad  constructed  on  the  grade  of  a  street,  and  operated 

so  as  not  to  materially  interfere  with  the  common  use  thereof 

for  public  travel  by  ordinary  modes,  or  with  private  rights  of 

abntting  landowners,  and  for  the  purpose  of  transporting 

persons  from  place  to  place  on  such  street  at  their  reasonable 

convenience,  is  not  an  additional  burden  on  the  fee  thereof. 

A  railroad  satisfies  the  above  essentials,  regardless  of  the 

motive  power  used,  or  how  it  is  applied,  if  it  be  strictly  a 

street  railroad  for  the  carriage  of  passengers  on  the  street, 

taking  them  on  and  discharging  them  at  reasonable  points, 

and  it  be  so  constructed  and  operated  as  not  to  materially  in* 

tcsrfere  with  the  ordinary  modes  of  using  the  street  for  public 

travel  or  with  private  rights." 

2.  A  very  different  question,  however,  is  here  presented,  as 
appears  from  the  facts  stated.  It  is  undisputed  that  the  de- 
fendant was  incorporated,  created,  and  organized  as  stated, 
and  before  the  commencement  of  this  action  owned  and 
operated  a  street  railway  from  the  city  of  Milwaukee  westerly 
through  the  country  to  the  easterly  limits  of  the  city  of 
Waukesha,  where  it  enters  Lincoln  avenue,  and  runs  thence 
in  a  westerly  direction  through  the  city  of  Waukesha,  and 
thence  through  the  country  in  a  northwesterly  direction  for  a 
distance  of  six  or  seven  miles  to  Waukesha  Beach,  a  summer 
resort  on  the  shore  of  the  Pewaukee  Lake.  Under  the  repeated 
decisions  of  this  court  such  street  railroad  upon  the  public 
highway  between  the  cities  of  Milwaukee  and  Waukesha  has 
been  held  to  be  an  additional  burden,  which  entitled  the 
abutting  landowners  to  compensation  therefor.  Chicago 
&  N.  W.  Ry.  Co.  V.  Mil.  R.  &  K.  El.  R.  Co.,  95  Wis.  56J, 
70  N.  W.  678,  37  L.  R.  A.  856,  60  Am.  St.  Rep.  136;  Zehren 
V.  The  Mil.  EL  R.  &  L.  Co.,  99  Wis.  83,  74  N.  W.  538,  41  L. 
R.  A.  57S,  67  Am.  St.  Rep.  844.  In  this  last  case  the  ques- 
tion was  very  carefully  considered,  and  it  was  expressly 
held  that:  ''An  electric  railway  for  the  carriage  of 
passengers  between  cities,  which  is  constructed  and 
operated  upon  a  country  highway,  is  an  additional  bur- 
den upon  such  highway,  and  its  proprietors  cannot,  even 
with  the  permission  of  the  town  authorities,  granted  for 
the  sole  purpose  of  enabling  them  to  do  so,  cut  down 
the  highway  so  as  to  seriously  impair  the  rights  of  an 
abutting  owner  to  access  to  his  lot,  without  his  consent,  or 
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the  pay meDt  of  compensation  to  him."  See,  also,  Kroeger 
V.  Wisconsin  Tel.  Co.,  io6  Wis.  96,  103-107,  81  N.  W.  1041^ 
SO  L.  R.  A.  298;  Linden  Land  Co.  v.  Mil.  El.  Ry.  &  L.  Co., 
107  Wis.  493,  511-S13.  83  N.  W.  851;  Allen  v.  Clausen,  114 
Wis.  244,  249,  90  N.  W.  i8r.  Of  course,  the  same  is  true  as 
to  the  defendant's  line  of  railway  from  the  city  of  Waukesha 
to  Waukesha  Beach.  It  is  conceded  that  the  rule  stated  is 
applicable  to  the  whole  line  from  the  city  of  Milwaukee  to 
Waukesha  Beach,  except  within  the  limits  of  the  city  of 
Waukesha.  The  defendant  claims  the  right  to  run  its  trains 
and  cars  from  the  city  of  Milwaukee  directly  through  the 
city  of  Waukesha  and  to  Waukesha  Beach.  In  doing  so  it  is 
conceded  that,  while  such  trains  or  cars  are  interurban, 
they  do  cast  an  additional  burden  on  the  lands  of  abutting 
owners,  which  entitles  them  to  compensation;  but  it  is 
claimed  that  the  moment  such  trains  or  cars  pass  into  the 
city  of  Waukesha  they  cease  to  cast  any  such  additional 
burden  upon  the  lands  of  such  abutting  owners.  And  yet 
such  trains  or  cars  may  be  loaded  with  through  passen- 
gers. The  only  difference  is  that  while  in  the  city  of 
Waukesha  such  trains  or  cars,  in  obedience  to  requirements, 
stop  at  street  crossings,  whereas  in  the  country  they  only 
stop  when  convenient,  or  at  points  remote  from  each  other. 
Counsel  for  the  defendant  argues  that  as  a  train  or  cars  with 
passengers  from  Milwaukee  might,  at  the  city  limits  of 
Waukesha,  change  from  such  interurban  cars  to  regular  street 
cars,  and  then  at  the  westexly  limits  of  the  city  again  change 
into  interurban  cars,  that,  therefore,  it  is  substantially  the 
same  as  though  the  interurban  train  or  cars  should  continue 
with  its  passengers  directly  through  the  city;  especially  as 
the  ordinance  expressly  authorized  the  street  railway  to  con- 
nect with  the  interurban  railway.  While  such  argument  may 
be  plausible,  yet  it  is  really  begging  the  question.  It  might 
be  argued  on  the  same  theory  that  a  commercial  railway  pas- 
senger train,  with  the  permission  of  the  city,  might  be  run 
over  the  street  railway  tracks  without  compensation  to  the 
abutting  lot  owners.  We  must  hold  that  the  running  of  such 
interurban  trains  and  cars  over  the  street  railway  tracks  upon 
Lincoln  avenue  was  an  additional  burden  upon  the  lands  of 
the  plaintiffs  as  such  abutting  lot  owners. 

3.  Counsel  for  the  defendant  contend  that  the  question  is 
not  properly  before  us  on  this  appeal;  that,  if  the  running  of 
such  through  cars  on  Lincoln  avenue  was  improper,  then 
that  it  was  merely  an  abuse  of  the  defendant's  street  railway 
franchise;  and  that,  'Mf  the  plaintiffs  have  any  remedy,  it  is 
to  institute  condemnation  proceedings."  But  it  was  held  on 
the  former  appeal  that:  ''Prior  to  the  enactment  of  chapter 
46s  [p.  686]  Laws  1901  [erroneously  stated  in  the  syllabus], 
street  railway  companies  had  no  right  to  condemn  land  in  the 
streets  of  cities  or  villages;  and  where  a  street  railway  was 
constructed  without  authority  in  such  a  street  the  abnttine 
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owners  might  resort  to  the  ordinary  actions  for  relief.'^ 
Yonnkin  v.  The  Mil.  L.  H.  &  T.  Co.,  112  Wis.  15,  19,  87  N. 
W.  861.  The  result  is  that  the  only  adequate  remedy  the 
plaintiffs  had  at  the  time  of  the  commencement  of  this  action 
was  to  restrain  the  defendant  from  casting  such  additional 
burden  upon  their  lands  as  such  abutting  lot  owners;  and 
such  right  of  action  was  common  to  all  of  them.  Id.  The 
facts  were  in  issue,  and  all  appear  in  the  record,  and  are  un- 
disputed. The  mere  fact  that  the  plaintiffs  have  prayed  for 
relief  to  which  they  are  not  entitled  is  no  ground  for  re- 
fusing to  them  the  relief  to  which  they  are  entitled.  •  This 
decision  must  be  regarded  as  limited  to  the  condition  of 
things  at  the  time  this  action  was  commenced. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  enter  judgment  in  favor 
of  the  plaintiffs  and  against  the  defendant  as  indicated  in 
this  opinion. 


Johnson  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 

{Supreme  Court  o/Iawa^  Feb*  2^  ^904.) 
[98  N.  W.  Rep.  312.] 


RAilroads — Injury  to  Property— Negligence — Evidence — Finding — Jury. 
In  an  action  against  a  railroad  for  damages  caused  bj  striking  plain- 
tiflTs  team,  which  had  run  awaj  and  become  entangled  in  their  harness 
on  the  track,  it  appeared  that  it  was  a  clear,  moonlight  night ;  that  the 
train  could  have  been  stopped  within  600  feet  by  the  exercise  of  due  care ; 
that  there  was  nothing  to  obstruct  the  engineer's  yiew  for  1,500  feet, 
aside  from  its  being  night ;  and  that  the  horses  were  standing.  The 
plaintiff  testified  that  he  could  see  over  a  half  mile  and  distinguish 
bnildings  and  telephone  posts  on  the  night  in  question.  The  engineer 
testified  that  he  could  see  that  night  as  far  as  the  ordinary  man  ;  that  he 
waa  constantly  on  the  lookout,  but  did  not  see  the  team  until  within  4 
or  6  rods  of  them :  held^  that  a  finding  by  the  jury  that  the  engineer 
saw  the  team  when  the  engine  was  600  feet  from  them  was  controlling 
on  the  question  of  defendant's  negligence. 

Appeal  from  District  Court,  Woodbury  County;  F.  R. 
Gaynor,  Judge. 

Suit  to  recover  the  value  of  two  horses  killed  by  one  of  the 
defendant's  trains.  Trial  to  a  jury,  and  verdict  and  judg- 
ment  for  the  plaintiff.    The  defendant  appeals.     A£Qrmed. 

Shnll  &  Famsworth,  for  appellant. 
F.  B.  Robinson,  for  appellee. 

SHERWIN,  J.  At  the  time  of  the  accident  the  plaintiff 
lived  at  Tripp,  S.  D.,  and  it  occurred  near  that  place.  His 
team,  hitched  to  a  buggy,  escaped  from  his  control  about  10 
o'clock  in  the  night,  ran  away,  left  the  wagon  road,  and  went 
upon  the  defendant's  right  of  way,  and  upon  its  track,  where 
it  became  entangled  in  the  harne.ss,  and  was  struck  by  one 
of  the  defendant's  trains*    It  is  conceded  that  the  defendant 
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was  not  booad  to  be  on  the  lookout  for  the  team  at  the  point, 
where  it  was  struck^  and  that  its  only  duty  was  to  exercise 
reasonable  dilifi^ence  and  care  to  stop  the  train  after  the  team 
was  in  fact  seen  by  the  trainmen.  The  sole  question,  then* 
for  the  jury  to  determine,  was  whether  the  eng^ineer  did  in 
fact  see  the  team  in  time  to  have  avoided  the  accident  by  the 
exercise  of  the  required  care. 

There  was  a  full  moon  on  the  night  in  question.  The  plain- 
tiff testified  that  ''the  night  was  a  moonlight  night,"  and  that 
''the  sky  was  clear,"  and  that  he  could  see  over  a  half  mile  and 
distinguish  buildings  and  telephone  posts.  The  defendant's 
witnesses  testified  that  it  was  not  as  light  as  claimed  by  the 
plaintiff,  but  their  testimony  tended  also  to  show  that  it  was 
a  clear  night.  The  engineer  of  the  train  testified  that  his 
eyesight  was  good,  that  he  could  see  as  far  as  the  ordinary 
man  on  the  night  in  question,  and  that  he  was  constantly 
looking  ahead  of  his  engine,  and  did  not  see  the  horses  until 
the  engine  was  within  4  or  6  rods  of  them,  and  that  he  then 
stopped  his  train  as  soon  as  possible.  If  the  jury  had  found 
the  statement  of  this  witness  as  to  the  time  when  he  dis- 
covered the  horses  true,  it  is  doubtful  whether  the  verdict 
could  be  sustained,  because  it  fairly  appears  that  the  train 
could  not  then  have  been  stopped  in  time  to  prevent  the  acci- 
dent, but  the  jury  did  not  so  find.  On  the  contrary,  it  found 
that  the  engineer  first  discovered  the  horses  when  the  engine 
was  600  feet  from  them,  and,  if  such  was  the  fact,  there  is  no 
question  but  that  the  train  could  have  been  stopped.  It  is 
argued  that  this  finding  was  wrong,  because  of  the  positive 
testimony  of  the  engineer  to  the  contrary.  If  it  had  been 
daylight,  the  team  could  have  been  seen  by  the  engineer  at 
least  1,500  feet  from  the  point  where  they  were  struck,  for 
the  evidence  shows  that  the  horses  were  both  standing,  and 
that  there  was  nothing  to  obstruct  the  view  that  distance. 
If  the  jury  believed  the  plaintiff's  testimony  as  to  the  light- 
ness of  the  night,  and  if  the  engineer  was  constantly  on  the. 
lookout,  as  he  testified  that  he  was,  it  cannot  be  said  that 
there  is  no  evidence  supporting  the  finding  that  he  saw  the 
team  600  feet  away.  The  jury  is  to  determine  the  credibility 
of  witnesses  and  the  weight  that  shall  be  given  their  testi- 
mony, as  well  as  the  weight  that  shall  be  given  to  the  facts 
and  circumstances  appearing  in  the  case,  and  the  testimony 
of  witnesses  may  be  as  effectually  discredited  by  facts  and 
circumstances  as  by  the  positive  testimony  of  other  wit- 
nesses; hence  we  should  not  say,  as  a  matter  of  law,  that  the 
verdict  in  this  case  was  wrong.  We  do  think  it  a  close  case, 
and,  were  we  trying  it  on  the  facts,  we  would  hesitate  before 
reaching  the  same  conclusion  that  the  jury  did.  But  as  it  is. 
we  cannot  disturb  the  verdict.  . 

The  judgment  is  a£Brmed. 
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{Court  of  Appeals  of  Kentucky^  Dec,  //,  1903,) 

[77  S.  W.  Rep.  674.] 

Trunk  Railroad — Meaning  of  Term — Municipal   Corporatione — Fran« 
chlsee. 

An  electric  railroad  company  authorized  to  perform  the  duties  of  a 
carrier  of  freight  and  passengers  between  two  cities  in  different  states 
and  all  intermediate  points  is  a  trunk  railwaj  within  Const.  ^  164,  de- 
daring  that  no  city  shall  grant  any  franchise  to  street  railways,  gas, 
water,  or  certain  other  corporations,  except  to  the  highest  and  best 
bidder  therefor,  but  that  the  section  shall  not  apply  to  a  trunk  railway. 

Appeal  from  Circuit  Court,  Jefferson  County,  Chancery 
Division. 

"To  be  officially  reported." 

Suit  for  an  injunction  by  John  'Diebold  against  the  Ken- 
tucky Traction  Company.  From  a  judgment  dismissing  the 
biU,  complainant  appeals.     Affirmed. 

C.  H.  Shield,  for  appellant. 

W.  B.  Thomas,  Helm,  Bruce  &  Helm,  D.  W.  Sanders,  and 
J.  G.  Sachs,  for  appellee. 

BARKER,  J.  The  appellant,  John  Diebold,  is  a  citizen  of 
Loaisville,  Ky.,  and  owns  real  property  fronting  on  Sixteenth 
street,  which  is  one  of  the  highways  of  that  city.  The 
appellee,  the  Kentucky  Traction  Company  of  Louisville,  is  a 
railroad  corporation  organized  under  the  general  statutes  of 
Kentucky,  having  power  and  authority,  under  its  charter,  to 
construct  and  operate  an  electric  line  from  Louisville,  Ky.,  to 
Nashville,  Tenn.,  and  to  be  a  common  carrier  of  both  pas- 
sengers and  freight,  when  in  operation.  As  a  necessary  pre- 
requisite to  the  building  of  the  proposed  line,  appellee 
secured,  from  the  general  council  of  the  city  of  Louisville,  an 
ordinance  granting  to  it  a  right  of  way  from  a  point  on  its 
sonthern  boundary,  along  and  over  parts  of  certain  named 
streets  and  alleys,  to  Center  and  Jefierson  streets.  One  of 
the  highways  over  which  the  franchise  granted  by  the 
municipality  extends  is  that  part  of  Sixteenth  street  upon 
which  appellant's  property  fronts.  Conceiving  that  the 
franchise  granted  to  appellee  was  void,  as  being  violative 
of  the  provisions  of  section  164  of  the  Constitution,  which 
requires  that  all  franchises  included  within  its  language  be 
sold  to  the  highest  bidder,  appellant  instituted  this  action  for 
an  injunction  to  prohibit  the  building  of  the  proposed  line 
along  Sixteenth  street  in  front  of  his  property. 

The  pleading  in  this  case  aptly  raises  the  one  question  in- 
volved in  the  record,  whether  or  not  the  proposed  road  is  a 
trunk  railroad  within  the  meaning  of  section  164.  If  it  is, 
appellant  has  no  cause  of  action;  if  it  is  not,  the  injunction 
prayed  for  should  have  been  awarded.  Trunk  railroads  are 
specifically  excepted  from  the  provisions  of  section  164^    The 
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opinion  of  the  learned  chancellor  below  (ally  meets  oar  views 
upon  the  qaestion  for  adjudication,  and  it  is  adopted  as  the 
opinion    of    the  court,  and  is  as  follows:   To  decide  the 
questions    of    law    which    arise  on  this  motion,  two  sec- 
tions of  the  Constitution  of  Kentucky  have  to    be    con- 
sidered, to  wit,  sections  163  and   164.     Section     163    is  as 
follows:    ''No street  railway,  gas,  water,  steam  heating,  tele- 
phone or  electric  light  company  within  a  city  or  town  shall  be 
permitted  or  authorized  to  construct  its  tracks,  lay  its  pipes 
or  mains,  or  erect  its  poles,  posts  or  other  apparatus,  along, 
over  or  across  the  streets,  alleys  or  public  grounds  of  a  city 
or  town  without  the  consent  of  the  proper  legislative  bodies 
or  boards  of  such  cities  or  town  being  first  obtained ;  but 
when  charters  have  been  heretofore  granted  conferring  sach 
rights  and  work  in  good  faith  been  begun  thereunder,  the 
provisions  of  this  section  shall  not  apply.''    Section   164: 
*'No  county,  city,  town,  taxing  district  or  other  municipality 
shall  be  authorized  or  permitted  to  grant  any  franchise  or 
privilege  or  make  any  contract  in  reference  thereto  for  a 
term  exceeding  twenty  years.     Before  granting  such  fran- 
chise or  privilege  for  a  term  of  years  such  municipality  shall 
first  after  due  advertisement  receive  bids  therefor  publicly* 
and  award  the  same  to  the  highest  and  best  bidder;  but  it 
shall  have  the  right  to  reject  any  or  all  bids.    This  section 
shall  not  apply  to  a  trunk  railway." 

The  question  to  be  decided  sharply  on  this  motion  is 
whether  the  appellee,  having  its  termini  in  Louisville  and 
•Nashville,  under  its  original  and  amended  charter,  is  a  street 
railway,  and  therefore  within  the  constitutional  prohibition 
against  such  a  grant  as  that  contained  in  the  ordinance  re- 
ferred to,  or  a  trunk  railway,  and  thereby  expressly  excluded 
by  section  164  from  the  prohibitory  operation  of  the  two 
sections  of  the  state  Constitution  above  quoted.  Whether  a 
railway  is  a  street  railway  or  a  trunk  railway,  it  will  not  be 
contended,  we  apprehend,  depends  on  the  motor  power  em- 
ployed by  it  in  propelling  its  rolling  stock  over  and  along  its 
tracks.  It  certainly  can  make  no  difierence  whether  the  cars 
of  a  railroad  company  are  propelled  by  the  ageuQr  of  steam, 
or  of  gasoline,  or  of  electricity,  compressed  air,  liquified  air, 
or  any  other  agency  which  science  and  the  inventive  genius  of 
man  may  in  the  future  bring  into  use.  Rather  the  character 
of  a  railroad  company  is  determined  by  the  nature  and  extent 
and  limits  put  upon  its  operation  by  law  or  otherwise,  and  by 
the  character  and  object  of  its  corporate  creation  as  shown 
by  its  charter.  By  the  original  charter  of  the  Louisville  & 
Nashville  Railroad,  it  was  authorized  and  empowered  to  lay 
its  tracks  and  propel  its  cars  thereon  between  Louisville  and 
Nashville,  and  was  authorized  and  empowered,  just  as  the 
appellee  in  this  case  is  authorized  and  empowered,  to  trans- 
port passengers,  freight,  and  express  matter  to  all  immediate 
points,*  towns,  cities,  and  counties  between  Louisville  and 
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Nashville,  and  to  erect  its  depots  to  accomplish  its  corporate 
purposes,  jast  as  the  appellee  here  is  aatborized  and  em- 
powered to  do.  The  only  difference  in  character,  legal  or 
otherwise,  between  the  appellee  and  the  Lonisville  &  Nash- 
ville Railroad,  under  its  charter,  is  that  one  has  steam  for 
a  motor  power,  and  the  other  has  electricity;  both  are 
internrban  and  interstate  railroad  corporations.  It  is  diffi- 
call  to  understand  what  the  phrase  ''a  trunk  railway"  clearly 
means,  if  it  does  not  mean  an  interurban  and  an  interstate 
railway  for  commercial  purposes. 

Appellant  insists  that  appellee  is  a  street  railway  within 
the  meaning  of  section  163  of  the  state  Constitution,  above 
quoted.  It  will  be  observed  at  a  glance  that  the  framers  of 
section  163  of  the  state  Constitution  intended  that  the 
restricted  character  of  the  street  railway,  as  a  strictly  local 
intramural  street  car  company,  should  be  understood 
as  such  by  the  classification  and  association  of  the  street 
railway  referred  to  in  that  section  with  gas  companies, 
water  companies,  steam  heating  companies,  telephone 
companies  and  electric  light  companies,  all  of  which  are 
strictly  intramural,  and  essentially  and  exclusively  local, 
in  their  scope  and  operation  in  cities,  towns,  and  other 
municipalities.  The  fact  that  a  railroad  company,  whether 
operated  by  electricty  or  steam,  such  as  the  Chesapeake 
&  Ohio  Railroad  Company,  Illinois  Central  Railroad 
Company,  the  Louisville  &  Nashville  Raibroad  Company,  or 
an  interurban  or  interstate  railroad  company,  all  having  the 
same  corporate  purposes,  and  performing  the  same  important 
public  functions  for  the  convenience  and  good  of  the  public, 
in  transporting  passengers,  freight,  and  express  matter,  for 
the  advancement  of  commerce  between  towns  and  cities  within 
a  state,  or  between  towns  and  cities  within  different  states,  is 
obliged,  in  order  to  accomplish  the  corporate  purposes  of  its 
creation,  to  have  terminal  points,  as  passenger  or  freight  de- 
pots, to  reach  which  it  is  necessary  to  lay  its  tracks  along  the 
streets  within  a  city  or  town,  does  not  make  such  railroad 
company  a  street  railway,  and  impress  upon  it  a  local, 
intramural  character,  such  as  is  possessed  by  gas,  water, 
steam  heating,  and  electric  light  companies,  enumerated  ia 
section  163  of  the  state  Constitution,  above  quoted.  If  a 
railroad  company,  whether  operated  by  steam  or  electricity 
as  a  motor  power,  which  lays  its  tracks  and  connects  in  com- 
mercial relationship  different  towns,  cities,  counties,  and 
other  municipalities  within  a  state,  or  cities  of  different 
states,  be  not  a  trunk  railway,  then  it  is  difBcult  to  under- 
stand what  a  trunk  railway  is.  We  have  examined  all  the 
recognized  authorities  upon  railroads  and  railways,  and  have 
been  unable  to  find,  in  any  text-book  or  decision,  the  phrase 
*' trunk  railway,"  or  anvthing  that  approaches  the  same.  In 
Elizabeth  &  Big  Sandy  R.  R.  v.  Ashland,  etc..  Street  Rail- 
way Company,  96  Ky.  355,  26  S.  W.  181,  the  court  said:    ''It 
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is  urged,  however,  that  the  appellee  [the  street  railway  com- 
pany] is  not  a  railroad  company  in  the  meaning  of  the  sec- 
tion of  the  Constitution  quoted.  We  think,  whatever  may 
be  said  of  street  railways  in  general,  that  the  charter  of  this 
company  puts  it  in  the  class  indicated  by  that  section.  The 
railway  was  to  connect  two  cities.  It  might  use  steam, 
horse,  or  other  propelling  power  on  said  road  in  the  trans- 
portation of  freight  and  passengers." 

In  the  case  under  consideration,  the  appellee  was  organized 
under  the  general  railroad  laws  of  this  state,  just  as  a  rail- 
road corporation  extending  its  line  from  the  city  of  Louisville 
to  any  distant  point  in  the  state  of  Kentucky,  or  to  any  city  or 
point  in  a  distant  state  (assuming  that  the  foreign  states 
accorded  the  right  or  privilege  to  the  Kentucky  corporation 
in  or  across  their  territory),  would  have  to  be  organized. 
And  unless  the  agency  of  propulsion  adopted  by  a  railroad 
determines  its  legal  character  as  a  street  railway  or  a  railroad 
trunk  line,  it  is  impossible  to  conceive  of  any  distinction  be- 
tween the  two.  It  seems  to  us  that  it  is  the  charter  of  a  com- 
pany which  places  it  in  the  class  to  which  it  belongs,  whether 
street  railway  or  trunk  railway,  and  not  the  character  of  the 
motor  power  which  it  employs.  If,  in  order  to  be  a  trunk 
railway,  the  railroad  company  must  have  a  main  line,  with 
branches  or  feeders  branching  ofi  from  the  main  stem  to 
adjacent  towns,  cities,  or  counties,  then  the  record  in  this 
case  shows  that  the  defendant  electric  railroad  corporation 
meets  this  requirement,  because  it  has  branches  to  Owens- 
boro,  Russellville,  and  other  points  ofi  from'  its  main  line 
between  Louisville  and  Nashville.  We  think  there  can  be  no 
doubt  that,  giving  the  phrase ''a  trunk  railway*' a  rational 
interpretation,  it  means,  and  can  mean  nothing  else  but,  a 
commercial  railway  or  railroad  connecting  different  cities 
within  a  state,  and  facilitating  commerce  between  them,  or 
between  cities  in  difierent  states.  And  to  such  commercial 
railroads,  of  course,  it  is  not  pretended  that  section  163  of 
the  state  Constitution  applies.  The  term  ''street  railway,*' 
as  used  in  section  163  of  the  state  Constitution,  means,  and 
can  only  mean,  applying  to  it  a  common-sense  interpreta- 
tion, those  street  railroads  which,  before  the  introduction  of 
electricity,  used  mules  and  horses  as  motor  power  for  draw- 
ing the  street  cars  over  its  street  car  tracks,  for  the  use  and 
convenience  of  the  local  public  in  a  municipality — those 
street  cars  that  run  along  the  streets  of  a  city,  picking  up 
passengers  here  and  there,  and  putting  them  off  at  street 
crossings,  and  at  the  termini  of  the  street  car  companies* 
tracks  within  the  municipality.  They  were  created  and 
organized  and  operated,  and  such  was  their  character,  as  de- 
fined in  their  charters,  strictly  and  exclusively  for  the  local 
convenience  of  those  persons  or  passengers  whose  pleasure  or 
business  prompted  them  to  go  from  point  to  point  within  the 
city.    They  were  never  organized  or  intended  for  commercial 
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purposes  between  different  cities  within  a  state,  or  between 
different  cities  in  different  states.     In  the  case  of  the  Louis- 
ville &  Portland  Raihroad  Company  v.  Lonisville  City  Rail« 
way  Company,  2  Dav.  175,  Jadge  Robertson,  after  holding 
that  the    amended  charter  of  a  railroad  company  was  as 
efficient  in  establishing  its  character  as  its  original  charter, 
said:    *' A  railroad  is  for  the  nse  of  the  universal  public  in 
the  transportation  of  all  persons,  baggage,  and  other  freight. 
A   street  railway  is  dedicated  to  the  more  limited  use  of  the 
local  public  for  the  more  transient  transportation  of  persons 
only,  and  within  the  limits  of  the  city.     In  the  technical 
sense,  therefore,  a  street  railway  is  not  a  railroad.     And  we 
presume  that,  in  this  contradistinctive  sense,  the  term  'rail- 
road' was  used  in  the  appellant's  charter,   as  amended  in 
i860.     A  railroad  and  a  street  railroad  are,  in  both  their 
technical  and  popular  import,  as  distinct  and  different  as  a 
road  and  a  street,  or  as  a  bridge  and  a  railroad  bridge,  and  it 
has  been  adjudged*  that  the  simple  term  'bridge'  means  a 
viaduct  in  a  road  dedicated  to  common  use,   and  that  the 
qualified  phrase  'railroad  bridge'  means  a  viaduct  constructed 
for  the  exclusive  use  of  railroad  transportation.*' 

Lewis,  in  his  work  on  Eminent  Domain,  vol.  i,  §  iioa, 
says:  "Railroads  now  exist  in  great  variety  as  regards 
motors  and  motive  power,  the  size  and  style  of  cars  and 
coaches,  and  the  methods  of  operating  and  construction.  It 
is  probable  that  these  variations  will  be  multiplied  in  the 
coming  years.  It  is  doubtful  whether  any  permanent  and 
satisfactory  classification  can  now  be  made.  There  has  been 
a  general  concurrence,  however,  in  embracing  all  railroads  in 
two  divisions  or  classes :  ^)  Commercial  railroads;  (2)  street 
railroads.  Commercial  railroads  embrace  all  railroads  for 
general  freight  and  passenger  traffic  between  one  town  and 
another,  or  between  one  place  and  another.  They  are  usually 
not  constructed  upon  the  public  streets  or  highways,  except 
for  short  distances.  Street  railroads  embrace  all  such  as  are 
constructed  and  are  operated  in  the  public  streets,  for  the 
purpose  of  conveying  passengers,  with  their  ordinary  hand 
Inggage,  from  one  point  to  another  on  the  street." 

In  the  case  of  Zehren  v.  Milwaukee  Electric  Railway  Co., 
99  Wis.  83,  74  N.  W.  538,  67  Am.  St.  Rep.  850,  41  L.  R.  A. 
575,  the  court  said :  ''A  street  railway  in  its  inception  is  a 
purely  urban  institution.  It  is  intended  to  facilitate  travel  in 
and  about  the  city  from  one  part  of  the  municipality  to 
another,  and  thus  relieve  the  sidewalk  of  foot  passengers  and 
the  roadway  of  vehicles.  It  is  thus  an  aid  to  the  exercise  of 
the  easement  of  passage;  strictly  a  city  conveyance,  for  the 
use  of  the  city,  by  people  living  or  stopping  therein,  and  fully 
under  the  control  of  the  municipal  authorities,  who  have 
been  endowed  with  ample  power  for  that  purpose.  This 
strictly  urban  character  of  a  street  railway  remained  prac- 
tically unchanged  for  many  years,  and  during  these  years  the 
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long  line  of  decisions  grow  up  recognizing  the  street  railway 
as  merely  an  improved  method  of  improving  the  street,  and 
rather  as  a  help  to  the  street  than  as  a  harden  thereon.  *  * 
The  learned  court,  after  speaking  of  the  introduction  of  the 
new  motor  power,  and  the  enlargement  of  street  cars,  and 
the  extension  of  distances,  for  their  operation,  even  connect- 
ing separated  cities  and  villages,  said:    ''Thus  the  urban  rail- 
way has  developed  into  the  interurban  railway,  and  threatens 
soon  to  develop  [as  in  the  case  at  bar]  into  the  interstate  rail- 
way.   The  small  car  which  took  up  passengers  at  one  comer 
and  dropped  them  at  another  has  become  a  large  coach, 
approximating  the  ordinary  railway  coach  in  size,  and  has 
become  a  part,  perhaps,  of  a  train  which  sweeps  across  the 
country,  from  one  city  to  another,  bearing  its  load  of  pas- 
sengers, ticketed  through  with  an  occasional  passenger  picked 
up  on  the  highways.    The  purely  city  purposes  which  the 
urban  railway  subserves  have  developed  into  and  are  being 
supplanted  by  an  entirely  different  purpose,   namely,  the 
transportation  of  passengers  from  city  to  city,  over  long  dis- 
tances and  stretches  of  intervening  country.     It  is  built  and 
operated  mainly  to  obtain  through  travel  from  city  to  city, 
and  only  incidentally  to  pick  up  a  passenger  in  the  country 
towns.     This  through  travel  is  unquestionably  composed  of 
people  who  otherwise  would  travel  on  the  ordinary  steam 
road,  and  would  not  use  the  highway  at  all." 

In  the  case  of  Street  Railway  Company  v.  Doyle,  88  Tenn. 
747,  13  S.  W.  936.  9  L.  R.  a.  100,  17  Am.  St.  Rep.  933,  that 
distinguished  and  learned  jurist.  Judge  Lurton,  said:  ''The 
distinction  between  the  use  of  the  commercial  railway  and 
that  by  a  horse  railway  is  so  wide  and  plain  that  it  ne^s  no 
further  comment  or  illustration.  Confessedly,  the  railway 
involved  in  this  case  [which  was  an  electric  railway]  is  on  a 
line  between  the  two,  the  equivalent  of  neither,  but  partaking 
largely  of  the  nature  of  both."  The  electric  railway,  in  the 
case  Judge  Burton  decided,  transported  passengers  only,  and 
this  feature  Judge  Lurton  lays  emphasis  on  as  distinguishing 
it  from  a  commercial  railway,  which  carries  both  passengers 
and  freight,  receiving  and  discharging  the  same  at  regular  de- 
pots or  stations  established  for  that  purpose. 

In  the  case  of  Marlott  v.  Collinsyille,  C.  E.  Electric  Rail* 
way  Company,  108  Fed.  313,  47  C.  C  A.  345,  Judge  Grosscup 
said :  ''It  [referring  to  the  Collinsville  Electric  Railway  Com- 
pany] was  incorporated  under  the  law  of  March  i,  1872  [Laws 
1871-72,  p.  62;],  relating  to  the  incorporating  of  railroad 
companies.  Its  articles  of  incorporation  are  on  file  in  the 
office  of  the  Secretary  of  State  of  Illinois,  in  the  Book  of 
Railroad  Records.  It  took,  and  unquestionably  intended  to 
take,  under  its  charter,  the  powers  of  a  railroad  corporation, 
and  among  them  the  railroad  corporation  right  of  eminent 
domain.  The  fact  that  its  trains  are  to  be  operated  by 
electricity,  instead  of  steam,  does  not  affect  its  place  in  the 
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laws  of  the  state  as  a  railroad  company.    There  is  nothing  in 
the  acts  of  1872  [Laws  i87i''72,  p.  62 5 J  and  1889  [Laws  1889, 
p.  223]  that  restricts  railroads  therein  mentioned  to  the  use 
of  steam  as  a  motive  power,  or  prevents  existing  steam  roads 
from    changing  their  motive  power  to  that  of  electricity. 
There  is  nothing  in  these  acts  that  necessarily  or  fairly  ez- 
clades  its  application  to  electrical  roads  as  they  now  exist ; 
indeed,  these  electrical  roads,  in  the  speed  of  their  trains,  in 
the  distance  traveled,  and  in  their  capabilities  for  transporta- 
tion, are  well  within  the  field  of    public  utilities  hitherto 
occupied  by  the  steam  railroads  alone.     We  cannot  conceive 
that  these  acts,  so  far,  at  least,  as  they  are  reasonably  applica- 
ble, were  not  meant  to  cover  every  form  of  railroad  that,  in 
the  march  of  events,  answers  the  purpose  of  general  trans- 
portation; nor  do  their  incidental  functions  as  street  railways, 
in  the  towns  or  cities  traveled,  lift  them  out  of  the  rail- 
road statute,  for  it  has  been  held  that  an  eleyated  road,  while 
intramural  in  its  creation  and  in  its  powers,  is  within  the 
contemplation  of  the  railroad  statute,  and  exercises  its  right 
of  eminent  domain  by  virtue  of  these  statutes.     Lieberman 
V.  Railroad  Company,  141  111.  140,  30  N.  E.  544.     Indeed,  if 
appellee  be  not  a  railroad  within  the  meaning  of  the  act  of 
March  i,  1872,  as  modified  by  the  act  of  May  27,  1889,  and 
other  acts  relating  thereto,  we  can  find  no  authority  for  its 
existence  as  a  corporation,  or  for  its  exercise  of  the  right  of 
eminent  domain.    See,  also,  to  the  same  effect,  the  very  in- 
teresting and  instructing  case  of  Mass.  Loan  &  Trust  Com- 
pany V.  Hamilton,  88  Fed.  589  [32  C.  C.  A.  46];  Williams  v. 
City  Electric  Street  Railway  Company  [C.  C]  41  Fed.  i$6; 
Chicago  R.  R.  Co.  v.  Milwaukee  R.  R.  Co.  [(Wis.)  70  N.  W. 
678,  37  L.  R.  A.  856],  60  Am.  St.  Rep.  136,  813." 

The  foregoing  authorities  conclusively  demonstrate  that  the 
defendant  electric  corporation  is  not  a  street  railway  within 
the  meaning  of  sections  163  and  164  of  the  present  Constitu- 
tion of  Kentucky,  bqt  that  it  is  an  interurban  and  interstate 
commercial  railroad,  with  all  the  incidental  corporate  rights 
and  powers  of  railroad  corporations  in  this  state,  whether 
operated  by  steam  or  electricity  or  any  other  motive  power. 
For  a  very  thorough  examination  of  the  authorities,  both 
text  writers  and  decisions  on  railrostds  or  railways,  while  the 
court  has  been  unable  to  find  a  legal  definition  of  the  phrase 
''trunk  railway"  formulated  in  any  precise  words,  it  is  be- 
lieved that  the  following  is  the  correct  definition  of  the  phrase : 
''A  trunk  railway  is  a  commercial  railway,  whose  main  line, 
whether  operated  by  steam,  electricity,  or  any  other  motive 
power,  connects  towns,  cities,  counties,  or  other  points 
within  the  state  or  in  different  states,  and  which  railroad 
company,  under  its  charter,  or  under  the  general  law,  has  the 
legal  capacity  of  constructing,  purchasing,  and  operating 
branch  lines  or  feeders  connecting  with  its  main  stem  or 
trunk,  the  main  or  trunk  line  bearing  the  same  relation  to  its 
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branches  that  the  trunk  of  a  tree  bears  to  its  branches^  or  the 
main  stream  of  a  river  bears  to  its  tributaries." 

Under  section  842a,  Ky.  St.  1903,  it  is  provided  that  an 
internrban  electric  railroad  company,  in  order  to  be  under  the 
same  responsibilities,  and  to  have  the  same  rights,  powers» 
and  privileges  as  railroad  corporations  existing  under  the 
laws  of  this  commonwealth,  must,  under  its  charter,  be 
authorized  to  construct  a  railroad  10  or  more  miles  in  length. 
The  statutory  requisite  must,  of  necessity,  be  incorporated 
into  the  above  definition  of  a  trunk  railway  when  applied  to 
interurban  electric  railroad  companies  in  this  state.  No  rea- 
son can  be  suggested,  and  none  in  fact  exists,  why  the  phrase 
'Hrunk  railway,"  found  in  section  164  of  the  state  Constitu- 
tion, should  be  applied  to  steam  railroad  corporations,  and 
not  to  electric  railroad  corporations,  or  to  electric  railroad 
jcompanies,  interurban  or  interstate.  Manifestly,  it  is  equally 
applicable  to  bot^.  The  phrases ''trunk  railway"  and  ''main 
line,"  whether  applied  to  steam  railroad  corporations  or 
electric  railroad  corporations,  are  essentially  synonymous,  else 
both  phrases  are  without  meaning.  It  is  a  misconception, 
of  the  general  statutory  railroad  law  of  this  state,  as  embodied 
in  article  5,  c.  32,  Ky.  St.,  to  suppose  that  the  grant  or  regu- 
lation contained  in  the  ordinance  of  the  city,  defining  the 
streets  along  and  over  which  the  defendant  company  is 
authorized  to  run  in  order  to  reach  its  terminal  depot  at 
Green  and  Center  streets  of  the  city  of  Louisville,  is  a  grant 
of  a  franchise  or  privilege  to  a  street  railway,  which  would  be 
void  unless  duly  advertised  for  public  bids,  and  accordingly 
awarded  to  the  highest  and  best  bidder. 

The  defendant  interurban  electric  railway  company  was 
created  and  organized,  as  we  have  seen,  under  the  general 
statutory  railroad  laws  of  this  state  contained  in  article  S»  c. 
32,  of  the  Kentucky  Statutes.  It  derives  its  corporate  fran^ 
chises,  rights,  and  powers  from  the  state  of  Kentucky.  It 
does  not,  and  cannot,  derive  any  of  its  corporate  rights,  fran- 
chises, and  powers  from  the  city  of  Louisville.  By  subsection 
5  of  section  768  of  article  5  of  the  Kentucky  Statutes,  it  is  pro- 
vided that  all  railroad  companies  created  under  that  act  shall, 
among  other  things,  have  the  power  to  construct  its  road 
upon  or  across  any  water  course,  private  or  plank  road,  high- 
way, street,  lane,  or  alley,  and  across  any  railroad  or  canal ; 
and,  in  case  the  road  is  constructed  upon  any  street  or  alley, 
(he  same  shall  be  upon  such  terms  and  conditions  as  shall  be 
agreed  upon  between  the  corporation  and  the  authorities  of 
any  city  in  which  the  same  may  be.  Thus  it  will  be  seen 
that  the  right  of  the  defendant  company  to  lay  its  tracks 
along  the  streets  of  the  city  of  Louisville  is  granted  by  the 
Legislature  of  Kentucky  subject  only  to  the  provisions — a 
most  reasonable  one — that  the  city  shall  have  the  power  of 
regulating  the  mode  or  manner  in  which  the  defendant  rail- 
road corporation  may  or  shall  exercise  its  corporate  fran- 
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chises*  privilege^  and  right  of  constructing  its  road  upon  and 
along  the  streets  of  the  city.  The  city  of  Louisville  has  ex* 
erci^  its  supervisory  power  over  the  mode  or  manner  in 
which  the  defendant  railroad  corporation  should  exercise  its 
statutory  corporate  franchise  of  constructing  its  road  upon 
and  along  the  public  streets  of  the  city,  by  defining  and  pre- 
scribing the  streets  and  the  route  along  which  the  defendant 
may  construct  its  railroad.  This  is  all  the  city  has  done  in 
the  ordinance.  It  has  granted  to  the  defendant  no  franchise 
or  privilege  which  it  did  not  already  possess  under  subsec- 
tion 5*  §  768,  art.  5,  c.  32,  Ky.  St.  The  city  of  Louisville,  by 
said  ordinance,  has  simply  exercised  its  power  of  regulating 
the  mode  and  manner  in  which  the  defendant  corporation 
may  exercise  its  franchise,  derived  from  the  state,  of  enter- 
ing with  its  tracks  within  the  limits  of  the  city,  and  laying 
the  same  along  the  public  streets,  in  order  to  reach  its  ter- 
minal depot  in  the  city. 
The  judgment  is  affirmed. 


Chicago,  B.  &  Q.  R.  Co.  v.  Olson. 

{Supreme  Court  of  Nebraska  ^  Dec,  16^  190J,) 

[97  N.  W.  Rep.  831.] 

Election  of  Remedies. 

One  who  is  entitled  to  a  choice  of  remedies,  and  takes  such  action 
as  in  law  amounts  to  an  election,  is  by  such  election  precluded  from 
porsoing  the  other  remedy  ;  but  a  mistaken  and  unsuccessful  attempt 
to  do  so  will  not  annul  the  former  election,  nor  bar  the  right  to  pursue 
the  remedy  first  selected. 

Same — Relief  Department— Effect  of  Acceptance  of  Benefits.* 

The  right  given  a  member  by  the  regulations  of  the  relief  department 
of  the  defendant  company  to  "elect  to  accept  the  benefits  In  pursuance 
of  these  regulations,  or  to  prosecute  such  claims  as  he  may  have  at  law 
against  the  company,''  when  construed  with  the  contract  and  regula- 
tions as  a  whole,  requires  the  application  of  the  well-settled  rule  of  law 
in  regard  to  election  of  remedies. 

Physical  Disability— Medlcsl  Testimony. 

The  contract  was  for  "payment  for  each  day  of  disability  by  reason 
of  accident,"  and  the  regulations  provide  that  "the  word  'disability' 
shall  be  held  to  mean  physical  inability  to  work."  The  decision  of  the 
medical  examiner  that  plaintiff,  who  had  suffered  amputation  of  a  leg 

*8ee  note  appended  to  Maine  v.  Chicago,  B.  A  Q.  R.  Co.  (Iowa),  9 
Am.  A  Eng.  R.  Cas.,  N.  S.,  299 ;  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Montgomery  (Ind.),  9  Am.  A  Eng.  R.  Cas.,  N.  S.,  792 ;  Beck  v,  Penn- 
sylvania R.  Co.  (N.  J.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  851;  Chicago, 
etc.,  R.  Co.  V.  Curtis  (Neb.),  8  Am.  A  Eng.  R.  Cas.,  N.  S.,  765  ;  Eckman 
V.  Chicago,  etc.,  R.  Co.  (111.),  9  Am.  A  Eng.  R.  Cas.,  N.  S.,  308  ;  Clinton 
V.  Chicago,  B.  A  Q.  R.  Co.  (Neb.),  19  Am.  A  Eng.  R.  Cas.,  N.  S.,  778  ; 
Pittsbnrg.C,  C.  &St.  I#.  Ry.  Co.  v.  Hosea  (Ind.),  14  Am.  A  Eng.  R. 
Cas.,  N.  8.,  692 ;  Pittsburg,  C,  C.  A  St.  L.  Ry.  Co.  v.  Moore  (Ind.),  14 
Am.  a^Eng.  R.  Cas.,N.  S.,  678;  Petty  v.  Brunswick  A  W.  Ry.  Co. 
(Ga.),  16  Am.  A  Eng.  R.  Cas.,  N.  S.,  840  ;  Johnson  v,  Charleston  A  S. 
Ry.  Co.  (8.  Car.),  18  Am.  A  Eng.  R.  Cau.,  N.  S.,  556;  8.  C,  12  Am.  & 
Eng.  R.  Cas.,  N.  S.,  761. 
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by  reason  of  his  injury,  was  "able  to  work,"  will  not  be  construed  to 
mean  that  plaintiff  has  recovered  from  his  disability,  when  it  is  shown 
by  the  evidence  that  the  examiner  at  the  same  time  declared  plaintiff 
^ 'able  to  do  light  work  at  present,    •    •    •    but  he  is  still  disabled." 

Same— Same. 

The  decision  of  the  medical  examiner  that  plaintiff  is  "not  entitled 
to  any  further  disability  benefits"  is  a  mere  conclusion,  and  is  not 
binding*  upon  the  parties. 

(Syllabus  by  the  Court.) 


Error  to  District  Court,  Cass  Coanty;  Matthew 
Judge. 

Action  by  Louis  Olson  against  the  Chicago,  Burlington  & 
Quincy  Railroad  Company.  Judgment  for  plaintiff.  De* 
fendant  brings  error.     Affirmed. 

J.  W.  Deweese,  Byron  Clark,  and   Frank  E.  Bishop,  (or 
plaintiff  in  error. 
Matthew  Gering,  for  defendant  in  error. 

SEDGWICK,  J.  The  plaintiff  in  the  court  below  was  in 
the  employ  of  the  defendant  company  as  a  carpenter  in  its 
shops  at  Plattsmouth,  Neb.  He  was  also  a  member  of  the 
voluntary  relief  department  of  the  company.  The  nature 
and  terms  of  the  contract  of  such  membership  are  set  forth 
in  the  former  opinions  of  this  court.  Chicago,  B.  &  Q.  R. 
Co.  V.  Wymore,  40  Neb.  645,  58  N.  W.  1120;  Chicago,  B.  & 
0.  R-  Co.  V.  Bell,  44  Neb.  44,  62  N.  W.  314.  On  the  14th 
day  of  August,  1896,  while  plaintiff  was  engaged  in  his  work 
for  the  company,  he  was  injured  by  one  of  the  company's 
locomotives,  from  the  effects  of  which  he  suffered  an  amputa- 
tion of  one  of  his  legs  below  the  knee.  He  applied  to  the 
company  for  relief  benefits  under  his  membership  contract, 
and  received  $1  per  day  for  S2  weeks,  and  50  cents  per  day 
thereafter  until  the  i6th  day  of  September,  1897.  He  then 
applied  to  the  company  for  work,  stating  that  he  was  ready 
to  work  again,  and  the  medical  director  of  the  department  re- 
ported to  the  department  that  the  plaintiff  had  recovered 
from  his  disability  to  work.  A  misunderstanding  arose  be- 
tween the  plaintiff  and  the  defendant  in  regard  to  the  terms 
of  his  re-employment  with  the  company,  and  the  plaintiff  be- 
gan an  action  in  the  district  court  of  Cass  county  against  the 
defendant  to  recover  damages  on  account  of  his  injury,  which 
he  claimed  was  the  result  of  the  negligence  of  the  defendant. 
The  action  was  tried  by  a  jury,  and  a  verdict  rendered  in 
favor  of  the  defendant  company,  from  which  no  appeal  has 
been  taken.  Afterwards  the  plaintiff  brought  this  action  in 
the  district  court  of  Cass  county  against  the  defendant  com- 
pany to  recover  relief  benefits  claimed  to  be  due  the  plain- 
tiff from  and  after  the  i6th  day  of  September,  1897,  stt  50 
cents  per  day.  Upon  the  trial  by  the  court  without  a  jury, 
there  were  findings  and  judgment  in  favor  of  the  plaintiff, 
which  judgment  the  company  seeks  to  have  review^  by 
these  proceedings. 
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I.  The  first  defense  is  that  the  plaintiff,  by  the  commence- 
ment of  his  action  for  damages,  has  forfeited  his  right  to  re- 
lief benefits  under  the  contract.  It  is  insisted  that  the  rule 
of  law  that  ''one  who  is  entitled  to  a  choice  of  remedies,  and 
takes  sach  action  as  in  law  amounts  to  an  election,  is  by 
such  election  precluded  from  pursuing  the  other  remedy,  but 
a  mistaken  and  unsuccessful  attempt  to  do  so  will  not  annul 
the  former  election,  nor  bar  the  right  to  pursue  the  remedy 
first  selected,"  does  not  apply  in  this  case.  In  the  brief 
upon  this  point  it  is  said:  ''It  should  be  borne  in  mind  that 
the  plaintiff,  independent  of  his  contract  of  membership,  has 
no  claim  whatever  on  the  relief  fund,  and  under  his  contract 
he  has  no  other  or  different  right  than  what  he  contracted  for. 
The  relief  benefit  is  governed  by  the  terms  of  the  contract. 
When  he  made  the  contract  he  knew,  in  case  of  injury,  that  he 
had  a  right,  as  between  himself  and  the  company,  to  look  to 
the  company  for  damages,  if  he  believed  that  the  injury  was 
caused  by  the  company's  fault ;  and  he  had  a  perfect  right  to 
agree  that,  in  case  he  brought  suit  to  enforce  a  claim  for 
damages,  he  would  have  no  claim  upon  the  relief  fund  men- 
tioned in  his  contract.  As  he  had  no  right  to  the  relief  fund 
prior  to  the  making  of  the  contract,  he  is  in  no  position  to 
urge  a  claim  not  in  accord  with  the  terms  of  the  contract;  so 
he  must  take  his  rights  to  the  benefits  under  the  contract 
with  the  conditions  imposed  in  that  contract,  or  not  at  all." 
That  is,  by  the  contract  for  relief  benefits  the  plaintiff  has 
agreed  that  his  right  to  these  benefits  depends  upon  the  con- 
dition named  in  the  contract,  that  he  shall  not  commence 
suit  against  the  company  for  damages  on  account  of  injury, 
and  it  is  therefore  not  a  case  of  the  election  of  remedies. 
The  contract  under  which  the  plaintiff  claims  relief  benefits 
limits  his  right  to  maintain  an  action  on  that  contract.  It 
also  imposes  conditions  upon  the  plaintiff  limiting  his  right  to 
maintain  an  action  for  damages  on  account  of  the  negligence 
of  the  defendant  resulting  in  the  injury.  Rule  63,  which  is 
expressly  made  a  part  of  the  contract,  was  amended  in  1894, 
before  this  cause. of  action  arose,  as  follows:  "In  case  of 
injury  to  a  member,  he  may  elect  to  accept  the  benefits  in 
pursuance  of  these  regulations,  or  to  prosecute  such  claims 
as  he  may  have  at  law  against  the  company.  The  acceptance 
by  the  member  of  benefits  for  injury  shall  operate  as  a  re- 
lease and  satisfaction  of  all  claims  against  the  company 
*  *  *  for  damages  arising  from  or  growing  out  of  such 
injury.  *  *  *  And  further,  if  any  suit  shall  be  brought 
against  the  company  for  damages  arising  from  or  growing 
out  of  injury  or  death  occurring  to  a  member,  the  benefits 
otherwise  payable  and  all  obligations  of  the  relief  depart- 
ment and  of  the  company,  created  by  the  membership  of 
such  member  in  the  relief  fund,  shall  thereupon  be  forfeited 
without  any  declaration  or  other  act  by  the  relief  department 
or  the  company. "    This  expressly  makes  the  right  to  do  the 
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one  depend  upon  his  forbearinR  to  do  the  other.     By  the 
terms  of  this  contract,  the  acceptance  by  the  member  of  re- 
lief benefits  operates  as  a  release  and  satisfaction  of  all  claims 
against  the  company  for  damages  arising  from  or  growing  out 
of  sach  injury.     Both  remedies  are  thus  brought  within  the 
purview  of  the  contract.     If  an  employee  who  is  a  member  of 
the  relief  department  is  injured  in  the  service  of  the  com- 
pany, his  claim  for  relief  benefits  is  a  contract  right.     The 
provisions    of  the    contract    are  clear  and  explicit.     The 
amount  due  him  is  not  subject  to  serious  debate.     His  injury 
may  or  may  not  have  been  due  to  the  negligence  of  the 
company.     His  supposed  claim  for  damages  may  be  doubt- 
ful, but  his  right  to  the  benefits  from  the  relief  department 
is  fixed  and  certain.     He  may  have,  as  is  said  in  defendant's 
brief,  ^'the  sure  benefits  of  relief  funds  under  his  contract, 
without  any  expense  or  litigation."    After  he  has  elected  to 
iivail  himself  of  this  contract,  and  by  so  doing  has  thereby 
given  the  company  an  absolute  defense  against  any  suit  for 
damages,  shall  he  be  held  to  have  forfeited  these  '^sure 
benefits"  by  an  ill-advised  and  wholly  desperate  suit  against 
the  company?    Must  he  pay  the  company  a  specified  amoant 
(in  this  case  $750)  as  a  penalty  for  his  hopeless  action?  If 
the  contract  was  so  worded  as  to  preclude  any  other  mean- 
ing, it  is  doubtful  whether  such  a  forfeiture  would  be  enforced. 
While  he  has  a  doubtful  claim  for  damages  for  the  injury 
he  has  sustained,  he  may  prosecute  that  claim,  and  by  so 
doing  abandon  his  claim  for  relief  benefits.     After  he  has 
elected  to  accept  the  relief  benefits  in  pursuance  of  his  con- 
tract, he  has    thereby  ''released    and  satisfied"   all  claims 
against  the  company  for  damages  from  or  growing  out  of  the 
injury.    The  rights  of  the  parties  are  then  absolutely  fixed* 
He  no  longer  has  any  claim  against  the  company  for  dam- 
ages, and  the  proposed  penalty  for  attempting  to  assert  one 
may  well  be  thought  too  unconscionable  to  be  enforced  by  a 
court  of  justice.    The  provision  that,  'Mf  any  suit  shall  be 
brought  against  the  company  for  damages  arising  from  or 
growing  out  of  injury  or  death  occurring  to  a  member,  the 
benefits   otherwise    payable,   and    all    obligations    of    the 
relief  department  of  the  company,  created   by  the  mem- 
bership of  such  member  in  the  relief  fund,   shall    there- 
upon   be    forfeited,"   must    be  construed  in  the  light  of 
the  whole  contract,  and  its  efiect  is  to  designate  what  acts 
will  be  considered  as  an  election  to  rely  upon  such  claims  as 
he  may  have  at  law  against  the  company  for  damages.    This 
language,  construed  with  the  leading  clause  in  the  same  rule, 
''In  case  of  injury  to  a  member  he  may  elect  to  accept  the 
benefits  in  pursuance  of  these  regulations,  or  to  prosecute 
such  claims  as  he  may  have  against  the  company,"  provides 
for  the  application  of  the  well-settled  rules  of  law  in  regard 
to  election  of  remedies.     This  must  be  the  fair  construction 
of  the  rule,  when  taken  as  a  whole.    There  is  no  doubt  that 
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if  the  plaintiflf  had  elected  to  pursue  one  of  the  two  courseSt 
and  bad  thereby  fixed  his  rights  under  the  contract,  and  be 
should  afterwards  desire  to  renounce  that  election  and  to  take 
the  other  course,  the  defendant  might  consent  to  his  so  doing; 
and  after  such  consent,  and  action  taken  pursuant  to  such 
change  of  election,  both  parties  might  treat  the  latter  course 
as  the  one  elected  by  the  plaintiff.  This  seems  to  have  been 
the  condition  in  Clinton  v.  Chicago,  B.  &  Q.  R.  Co.,  6o  Neb. 
692,  84  N.  W.  9a  In  that  case  the  plaintiff  had  received  re- 
lief benefits  under  his  contract.  Afterwards  he  attempted  to 
renounce  that  election  by  prosecuting  an  action  for  damages 
for  the  injury  sustained.  The  company  paid  him  damages 
under  this  latter  claim,  and  it  was  held  that  the  plaintiff 
could  not  afterwards  allege  that  he  had  not  elected  to  pros- 
ecute his  action  for  damages,  and  that  his  claim  for  the  re- 
lief benefits  of  the  contract  was  abandoned  and  forfeited.  In 
the  case  at  bar  the  company  insisted  that  the  plaintiff  had 
made  his  election  to  rely  upon  his  relief  benefits  under  his 
contract,  and  that  he  could  not  be  allowed  to  abandon  that 
election  and  make  a  claim  for  damages  for  the  injuries  sus- 
tained. This  contention  of  the  company  was  sustained  by 
the  court.  It  was  held  that  the  plaintiff  had  elected  to  take 
the  relief  benefits,  and  must  abide  by  that  election,  and  both 
parties  must  be  now  held  to  be  bound  by  that  determination* 
9.  The  remaining  question  controverted  between  the  par- 
ties is  as  to  the  meaning  of  the  word  '^disability,"  as  used  in 
the  contract  between  the  parties.  The  contract  provides 
for  '^payment  for  each  day  of  disability  by  reason  of  accident 
occurring  while  the  party  is  in  the  discharge  of  *  his  duty  in 
the  service. "  The  rule  of  the  department  in  force  at  the  time 
the  plaintiff  became  a  member  defines  the  word  'disability" 
as  follows:  ''Wherever  used  in  these  regulations,  the 
word  'disability'  shall  be  held  to  mean  sickness  or  injury, 
by  reason  of  which  an  employee  is  unfit  for  duty  in  the  serv- 
ice." Afterwards  this  rule  was  amended  to  read,  "The  word 
'disability'  shall  be  held  to  mean  sickness  or  injury,  by  rea- 
son of  which,  in  the  opinion  of  the  superintendent  of  the 
relief  department,  a  member  should  network;"  and  still  later 
the  rule  was  again  amended,  and  provided  that  "the  word 
'disability'  shall  be  held  to  mean  physical  inability  to  Work 
by  reason  of  sickness  or  accidental  injury;  and  the  word  'dis- 
abled' shall  apply  to  members  thus  physically  unable  to  work. 
The  decision  as  to  when  members  are  disabled  and  when 
they  are  able  to  work,  shall  rest  with  the  medical  officers  of 
the  relief  department. "  The  plaintiff  contends  that  it  does 
not  sufficiently  appear  that  these  amendments  were  made  in 
such  manner  as  to  be  binding  upon  him,  but,  in  our  view  of 
the  matter,  it  is  unnecessary  to  determine  that  question. 
What,  then,  is  the  meaning  of  the  word  "disability,"  as 
used  in  the  regulations  of  the  department,  as  finally  amended? 
Upon  the  evidence  contained  in  the  record  in  this  case,  was 
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the  plaintiff  disabled  as  the  result  of  his  injury,  and  did  that 
disability  continue  during  the  time  for  which  he  seeks  in  this 
action  to  recover  relief  benefits?  The  plaintiff,  as  we  have  al- 
ready seen,  was  paid  benefits  during  the  first  year  after  his  injury 
at  the  rate  of  $i  per  day,  and  for  about  one  month  thereafter 
at  one-half  that  rate.  The  rule  of  the  department  in  that 
regard  provided  for  the  payment  to  a  member  of  the  class  to 
which  plaintiff  belonged  of  $i  per  day  ''for  a  period  of  no 
longer  than  fifty-two  weeks,  and  at  half  that  rate  thereafter 
during  the  continuance  of  the  disability."  It  is  stipulated 
between  the  parties  "that  on  the  i6th  day  of  September, 
1897,  the  medical  examiner  of  said  relief  department,  and 
who  had  had  medical  charge  of  the  plaintiff  during  his  dis- 
ability, reported  to  the  railroad  company,  the  plaintiff,  in 
accordance  with  the  requirements  of  the  relief  department, 
as  able  to  work  on  said  day,  and  decided  and  reported  that 
the  plaintiff  was  not  entitled  to  any  further  disability 
benefits."  It  also  appears  from  the  evidence; that  the  plain- 
tiff then  applied  to  the  company  for  work,  and  the  company 
offered  him  employment,  but  the  plaintiff  insisted  upon  a 
guaranty  of  continued  employment,  or,  as  he  stated  it,  he 
''thought  he  ought  to  have  a  guaranty  for  a  life  job."  This 
the  company  refused,  and  the  company,  on  its  part,  required 
him,  as  a  condition  of  his  employment,  to  release  the  com- 
pany from  further  claims  on  account  of  his  injury. 

The  medical  examiner  testified  upon  the  trial:  "Q.  What 
conclusion  did  you  come  to  with  reference  to  his  ability  to 
work?  A.  I  had  seen  Mr.  Olson  almost  every  week  since  the 
time  of  his  injury,  and  after  he  was  not  confined  to  the  house 
he  met  me  at  the  ofiBce  of  Dr.  Livingston  on  Tuesdays.  When 
we  had  talked  in  regard  to  his  condition,  off  and  on,  I  told 
Mr.  Olson  I  thought  he  was  about  able  for  work  soon.  He 
said,  'Yes,  sir;  I  think  I  am.'  I  said,  'I  will  see  Mr.  Helps 
when  I  am  at  the  shops  some  time,  and  see  him  in  regard  to 
work  for  you.'  *  *  *  He  was  wearing  his  artificial  limb, 
and  said  he  was  anxious  to  get  to  work,  and  I  told  him  I 
thought  he  was  able  to  work.  And  after  I  made  arrange- 
ments with  Mr.  Helps  in  regard  to  getting  work,  I  saw  him  at 
Dr.  Livingston's  ofiBce.  *  *  *  After  examination  I  came 
to  the  conclusion  he  was  able  to  do  light  work  at  present." 
And  upon  cross-examination  he  was  questioned  and  answered 
as  follows:  "0*  Then  you  think,  doctor,  do  you,  that  a  man 
who  has  his  leg  cut  off  is  fit  for  service?  The  Witness:  What 
kind  of  service?  Q.  Any  kind  of  service  which  requires 
manual  labor?  The  Witness:  I  think  there  are  lots  of  jobs 
he  could  do.  Q.  Do  you  think  he  could  do  carpenter's  work? 
A.  It  depends  on  what  kind.  Q.  You  know  what  kind  of 
work  he  was  engaged  in — car  repairing;  climbing  ladders 
about  cars.  You  know  about  this?  A.  Yes,  sir.  I  don't 
think  he  could  climb  cars.  No,  sir.  Q.  Do  you  think  he 
could  perform  service  as  carpenter  in  the  same  way,  or  any- 
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where  near  in  the  same  manner,  .as  he  did  before  the  injury? 
A.   I  don't  think  he  could  have  filled  the  position  he  occupied 
at  the  time  he  was  injured  at  the  time  I  reported  him  for 
work.     Q.  Do  you  mean  to  be  understood  as  saying,  upon 
your  reputation  as  a  professional  man,  that  this  man  is  not 
in jared  now  the  same  way  as  he  was  during  the  early  days  of 
September,  1897?    A.  He  has  recovered  from  his  injury,  but 
he  is  disabled.     Q.  He  will  be  disabled  constantly  ?    A.  Yes» 
sir.     Q.  Isn't  he  just  as  much  disabled  now,  and  wouldn't 
yea  say,  doctor,  upon  your  professional  knowledge,  as  he  was 
on  the  1st  day  of  September,  1897?    A.  I  have  not  examined 
him»  but  I  should  say 'No.'    Q.  State  to  the  court  in  what 
particular  there  is  any  difierence?    A.  He  has  been  sick  for  a 
lone  while,  and  was  run  down,  and  had  performed  no  exer- 
cise.    I  spoke  of  his  condition  then.    He  was  not  seasoned 
up,  so  to  speak.     Q.  For  instance,  on  or  about  the  15th  of 
September  he  was  much   more  disabled  than  he  is  now? 
A«  His  injury  was  healed.     Perhaps  not  from  his  injury. 
Q.  From  what  then?    A.  From  lack    of  exercise.     Q.  He 
was  being  paid  for  disability?    A.  Yes,  sir.     Q.  He  was  re- 
ceiving disability  benefits?    A.  Yes,  sir.     Q.  That  disability 
you  were  allowing  him  because  he  had  lost  his  leg?    A.  Yes, 
sir.     Q.  And  it  is  still  gone?    A.  Yes,  sir.     Q.  Explain  to  the 
court  where  there  is  any  difference  in  his  injury — in  his  gen- 
eral health — ^now  and  what  it  was  then?    A.  He  may  get 
over  the  injury;  recover.     He  can  recover  from  that  injury, 
but  still  be  disabled.     Q.  He  is  still  disabled?    A.  For  some 
things.     Q.  He  is  not  disabled  from  running  a  bowling  alley 
^nd  billiard  hall?    A.  I  should  think  not." 

It  appears  from  the  above-quoted  stipulation  that  the 
decision  of  the  medical  examiner  was  "that  the  plaintiff  was 
able  to  work,"  and  "was  not  entitled  to  any  further  disa- 
bility benefits."  Of  course,  if  he  was  still  disabled,  he  would 
still  be  entitled  to  benefits.  In  that  case  the  statement  that 
he  was  not  entitled  to  benefits  would  be  a  conclusion,  only, 
and  would  be  erroneous.  What  the  examiner  decided,  then, . 
was  that  the  plaintiff  was  able  to  work,  from  which  he  con- 
cluded that  he  was  not  entitled  to  relief  benefits.  The  evi- 
dence of  the  examiner  shows  in  what  sense  it  could  be  said 
that  plaintiff  was  able  to  work:  "He  was  able  to  do  light 
work  at  present."  "He  has  recovered  from  his  injury,  but 
he  18  disabled."  The  contention  of  the  defendant  appears 
to  be  that  the  meaning  of  the  rules  of  the  department  is  that 
the  decision  of  the  medical  examiner  is  binding  upon  both 
parties,  and  that  the  point  to  be  decided  by  the  examiner 
was  whether  plaintiff  had  so  far  recovered  that  he  could 
work.  How  much  or  what  kind  of  work  he  could  do  was  im- 
material. If  the  decision  was  that  he  had  so  far  recovered 
that  he  could  do  any  act  that  could  fairly  be  denominated 
work,  his  ri^ht  to  benefits  was  thereby  terminated.  This 
would  seem  to  be  the  literal  meaning  of  the  words  used,  if 
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takeo  by  themselves.  No  doubt,  this  constrtiction  most  be 
adopted,  unless  the  language,  taken  in  connection  with  the 
remainder  of  the  contract,  is  held  to  mean  that  inability  to 
work  is  inability  to  perform  his  ordinary  duties  in  the  em- 
ployment in  which  he  was  engaged  at  the  time  of  his  injury. 
There  seems  to  be  no  middle  ground  of  construction  of  the 
contract.  We  cannot  give  it  the  former  meaning.  The 
circumstances  would  be  rare  indeed  when  the  medical  ex- 
aminer of  the  company  could  not  find  something  that  the 
injured  man  might  do  which  could  fairly  be  called  work. 
These  contracts  for  relief  benefits  are  plainly  not  conceived 
in  such  a  spirit.  The  latter  construction  is  in  harmony  with 
the  spirit  and  purpose  of  the  contract,  and  we  prefer  to 
adopt  it.  Whether  the  meaning  of  the  contract  is  that  the 
decision  of  the  medical  examiner  shall  be  conclusive  upon 
the  parties  as  to  the  question  of  disability,  and  whether  snch 
provision  would  be  enforced,  are  questions  not  necessary  to 
the  determination  of  this  case,  and  are  not  decided. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is  affirmed. 


Christienson  v.  Rio  Grande  Western  Ry.  Co. 

{Supreme  Court  of  Utah,  Dec.  2g,  1903.) 

r74  Pac.  Rep.  876.] 

Injury  to  Employee— Assumption  of  Risk— Working  in  Qravel  Pit. 

Where  plaintiff  entered  defendant's  employ  as  a  section  hand,  and 
went  to  work  voluntarily  in  a  gravel  pit,  in  which  the  gravel  was  got 
out  by  plaintiff  and  his  fellow  servants,  undermining  the  bank  so  that 
the  gravel  would  fall  into  the  pit,  which  work  he  knew  was  dangerons, 
and  he  was  perfectly  familiar  with  the  bank,  its  conditions  and  sur- 
roundings, and  with  the  character  of  the  materials  of  which  it  was 
compost,  and  he  knew  at  the  time  of  his  injury  by  the  falling  of  the 
bank  that  it  had  been  undermined  at  the  particular  place  where  he  was 
working,  and  realized  that  the  bank  was  liable  to  fall  at  any  minute, 
he  assumed  the  risk  of  his  injury. 

Same — Same— Failure  to  Furnish  Safe  Place  to  Work. 

Where  a  servant  assents  to  occupy  the  place  prepared  for  him  in 
which  to  work,  and  incur  all  the  dangers  incident  thereto,  having  suffi- 
cient intelligence  to  enable  him  to  comprehend  such  dangers,  such 
assent  dispenses  with  the  performance  of  the  master's  duty  to  furnish 
the  servant  with  a  safe  place  in  which  to  work. 

Appeal  from  District  Court,  Utah  County;  Joha  E.  Booth, 
Judge. 

Action  by  C.  J.  Christienson  against  the  Rio  Grande 
Western  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

The  plaintiff  brought  this  action  to  recover  damages  for 
personal  injuries  which  he  alleges  he  received  through  the 
negligence  of  the  defendant.  From  the  evidence  it  appears, 
substantially,  that  the  plaintiff  is  43  years  of  age,  and  for 
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many  years  prior  to  and  at  the '  time  of  the  accident  which 
caused  his  injuries  was  in  the  employ  of  the  defendant  as  a 
section  hand.  When  he  received  his  injuries,  which  was  on 
Jaonary  29,  1901,  he  was  working  at  a  gravel  bank  at  Santa- 
qniD,  on  the  defendant's  line  of  railway,  shoveling  gravel 
into  a  car  provided  by  the  company  for  that  purpose.  He 
had  worked  there  in  that  capacity  at  different  times  since  the 
year  1892.  The  bank  was  about  12  or  15  feet  high»  and  con- 
tained different  layers  of  dirt,  cement,  and  gravel.  At  the 
place  where  he  was  working,  where  the'  accident  happened, 
the  thickness  of  the  gravel,  from  the  bottom  of  the  bank  to 
the  cement,  was  about  6  feet,  the  cement  was  about  2  feet, 
and  the  dirt  or  ground  on  top  of  the  cement  about  4  feet 
thick;  making  the  bank  about  12  feet  high  at  that  point. 
The  method  employed  to  get  the  gravel  down  was  to  un- 
dermine the  bank  with  pick  and  shovel,  and  then  break  it 
down  from  the  top  when  it  did  not  fall  of  its  own  weight  At 
the  time  of  the  accident,  the  bank  had  been  undermined 
about  2  feet,  was  topheavy,  and  broke  away  and  fell  of  its 
own  accord,  causing  the  injuries  of  which  complaint  is  made. 
The  plaintiff  was  familiar  with  the  method  of  loosening  the 
gravel,  and  had  on  previous  occasions,  with  other  fellow 
workmen,  undermined  the  bank  for  the  same  purpose.  He 
was  familiar  with  the  bank;  knew  the  material  of  which  it 
was  composed ;  was  aware,  while  working  there  before  and 
when  the  accident  occurred,  that  the  bank  was  undermined, 
that  it  was  dangerous  and  might  fall  at  any  minute,  and  that 
either  himself  or  his  fellow  workmen,  or  both,  had  under- 
mined it.  He  was  a  man  of  experience  in  that  business,  of 
ordinary  intelligence,  and  entirely  familiar  with  all  the  sur- 
rounding conditions.  At  the  time  of  the  injury  he  was 
shoveling  gravel  upon  the  car  at  a  place  of  his  own  selection. 
He  worked  there  in  November  and  December,  1900,  then 
went  to  Ogden  for  several  weeks,  and  when  he  returned  he 
resumed  work  at  the  gravel  bank.  Respecting  these  matters* 
the  plaintiff  himself,  among  other  things,  testified:  ''During 
the  time  that  we  were  working  there,  we  undermined  the 
bank  some  right  along,  and  I  did  as  much  as  the  rest.  It  was 
undermined  in  places,  and  then  it  would  cave  down,  first  at 
one  place,  then  at  another,  and  so  on,  so  that  at  one  time  or 
another  during  the  work  it  was  undermined  all  the  way  along 
from  one  end  to  the  other.  The  men  did  the  undermining, 
and  I  was  one  of  them ;  the  pick  being  the  main  thing  used 
for  this  purpose.  We  undermined  it  in  order  to  remove  the 
support.  There  were  places  at  the  upper  end  where  the 
bank  would  be  likely  to  fall  if  it  stood  perpendicular  without 
being  undermined,  the  gravel  being  so  loose  that  it  would  not 
hbld  its  own  weight  up,  but  at  the  point  where  I  was  hurt  the 
bank  would  not  fall  if  it  stood  perpendicular.  I  knew  this, 
and,  when  I  started  to  undermine  it,  I  did  so  in  order  to  get 
it  to  fall  at  some  time  or  another.    I  knew  that,  the  more  I 
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undermined  it,  the  more  likely  the  bank  would  fall.  *  *  * 
Whenever  the  track  Was  close  up  to-  the  bank,  we  would  go 
up  on  top  of  the  bank,  and  start  to  pick  from  the  top,  and 
throw  it  down.  We  would  pick  down  through  the  cement, 
and  get  it  out.  I  did  a  good  deal  of  this  myself,  so  that  I 
knew  pretty  well  the  kind  of  material  of  which  the  bank  was 
composed.  I  knew  the  kind  of  material  of  which  the  bank 
was  composed  at  the  time  I  was  hurt,  and  also  knew  it  at  the 
time  I  was  working  there  in  November  and  December." 
Speaking  of  what  he  and  others  did  just  prior  to  the  acci- 
dent, the  witness  said:  ''He  [foreman]  didn't  tell  us  how  to 
load  the  car,  nor  how  to  do  our  work,  nor  where  to  station  our- 
selves. We  went  down  to  the  car,  picked  up  our  shovels,  and 
selected  our  own  places ;  Searles  and  myself  being  on  one 
side  of  the  car,  and  the  rest  of  the  men,  five  in  number,  on 
the  other.  *  *  *  i  ^as  attending  to  my  work,  bending 
down  shoveling.  I  did  watch  the  bank,  however,  to  see  if 
there  should  be  anything  to  indicate  a  fall.  I  didn't  think 
about  its  falling,  but  I  wanted  to  be  on  the  lookout.  When 
a  bank  is  undermined,  you  cannot  tell  but  that  it  may  fall 
any  minute.  I  appreciated  this. «  Somebody  had  told  me 
that  when  a  bank  was  undermined  it  might  fall  any  minute. 
Of  course,  this  was  the  first  time  I  had  ever  worked  in  it. 
I  would  occasionally  take  a  look  at  the  bank  to  see  if  there 
were  any  signs  of  falling,  so  as  to  be  prepared  to  run  and  get 
put  of  the  way  if  it  started  to  come*  I  fully  appreciated  that 
there  was. some  danger  that  it  might  fall,  and  I  wanted  to  be 
ready  to  run  if  it  did.  I  didn't  have  any  idea  that  it  would 
fall."  The  witness  Gurley,  who  was  at  work  with  the  plain* 
tiff  when  the  accident  occurred,  among  other  things,  testified: 
''When  I  went  to  work  here  after  dinner,  it  was  on  the  same 
side  of  the  car  as  Mr.  Christienson  and  Mr.  Searles.  *  *  * 
We  all  went  down  together,  our  tools  being  already  there,  for 
we  had  left  them  when  we  went  to  dinner.  When  we  walked 
down  there,  we  selected  our  places  to  go  to  work,  and  I  think 
Mr.  Christienson  selected  his.  Seven  of  us  went  there  and 
distributed  ourselves  around  the  place  as  we  pleased.  As  I 
stood  there  I  saw  the  bank,  and  it  looked  dangerous  to  me, 
because  I  thought  it  was  underniined  too  far.  It  was 
undermined  from  two  to  three  feet.  *  *  *  i  watched 
it  pretty  closely  while  I  was  working  there,  for  I  ex- 
pected the  bank  to  fall  in,  so  that  if  it  started  to  fall  I  was 
going  to  run.  When  it  did  fall  it  was  for  a  distance  of  about 
thirty  feet  along  the  face  of  the  bank.  It  didn't  fall  up  to 
where  I  was,  but  pretty  close  to  me.  Searles  raq  and  got  out 
of  the  way.  *  *  *  The  conditions  there  on  the  bank  were 
plain  to  be  seen.  Anybody  could  look  at  it  and  see  that  it 
was  undermined,  and  that  the  bank  up  here  bad  no  direct 
support  under  it.  Any  one  could  see  this  who  stood  there 
and  looked  at  the  bank.  *  *  *  i  looked  at  the  bank,  and 
saw  that  it  was  dangerous,  and  concluded  to  stay  there,  and 
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work  and  watch  it,  and  take  my  chances.  *  *  *  Mr. 
Christienson,  beinR  right  by  my  side,  could  see  the  danger 
jast  as  I  did.  Everything  that  led  me  to  conclude  that  it  was 
dangerous  was  open,  obvious,  and  plain  to  be  seen  with  the 
eye.  Anybody  could  see  it. "  Testimony  to  the  same  effect 
was  given  by  other  witnesses.  When  the  plaintiff  rested,  the 
defendant  interposed  a  motion  for  a  nonsuit,  which  was  de- 
nied; and,  the  defendant  offering  no  evidence,  the  case  was 
submitted  to  the  jury,  whereupon  a  verdict  was  returned  in 
favor  of  the  plaintiff  for  the  sum  of  $4,000.  Thereafter,  the 
plaintiff  having  consented,  at  the  instance  of  the  court,  to  a 
reduction  of  the  amount  of  the  verdict  to  $3,000,  judgment 
was  entered  accordingly,  and  the  defendant  appealed. 

Sutherland,  Van  Cott  &  Allison  and  Samuel  R.  Thurman, 
for  appellant. 

D.  S.  Truman,  for  respondent. 

*  BARTCH,  J.,  after  a  statement  of  facts  as  above,  delivered 
the  opinion  of  the  court. 

The  appellant,  in  the  first  instance,  insists,  that  the  court 
erred  in  denying  the  defendant's  motion  for  a  nonsuit.  The 
motion  was  based,  inter  alia,  on  the  ground  that  the  plaintiff, 
in  entering  upon  the  performance  of  the  labor  in  which  he 
was  engaged  at  the  time  of  the  accident,  assumed  the  risks  of 
the  injuries  he  sustained.  It  is  urged  that  the  undermining 
and  consequent  falling  of  the  bank  was  a  part  of  the  employ- 
ment, and  that  the  company,  under  the  circumstances,  was 
not  liable  for  injuries  received  by  the  employee  from  the 
falling  earth.  The  respondent  contends  that  the  company 
was  bound  to  furnish  the  plaintiff  a  safe  place  to  work,  that 
he  did  not  assume  the  risk  of  the  caving  of  the  bank,  and  that 
the  assumption  of  risk  was  not  a  question  of  law  for  the 
court,  but  one  of  fact  for  the  jury. 

We  think,  under  the  evidence  in  this  case,  the  motion  for  a 
nonsuit  was  well  taken  and  that  the  contention  of  the  re^ 
spondent  is  not  tenable.  The  plaintiff  has  failed  to  show  his 
employer  guilty  of  actionable  negligence.  He  himself  had 
full  knowledge  of  the  premises,  and  was  cognizant  of  the 
methods  employed  in  the  service,  and  of  the  conditions  exist- 
ing there.  This  is  manifest  from  the  evidence.  It  is  true,  the 
general  rule  is  that  where  a  master  employs  a  servant,  he 
must  exercise  ordinary  care  to  furnish  the  servant  a  leason- 
ably  safe  place  in  which  to  perform  the  service,  and  a  failure 
to  do  so  will  render  the  master  liable  for  any  injury  the  serv- 
ant may  receive  because  of  such  failure,  but  such  rule  has  no 
application  to  a  case  like  the  one  disclosed  by  the  facts  and 
circumstances  in  evidence  herein,  where  the  very  nature  of 
the  service  is  dangerous,  and  where  its  dangerous  character 
is  obvious  and  is  equally  within  the  knowledge  of  the  servant 
and  the  master,  and  is  cdHtprebended  by  the  servant.  Where 
one  engages  in  an  employment   obviously  dangerous,  and 
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knows  the  maaner  in  which  it  is  to  be  carried  on,  is  familiar 
with  the  conditions  and  surroundings,  and  is  aware  that  his 
own  work  and  that  of  his  fellow  workmen  will  constantly 
change  its  character,  rendering  it  alternately  safe  and  dan- 
gerous, he  assumes  the  risks  incident  to  the  employment. 
This  case  clearly  falls  within  such  rule.  The  evidence  shows 
that  the  gravel  bank  at  the  place  where  the  accident  happened 
was  at  that  time  obviously  dangerous;  that  plaintiff  selected 
that  particular  place,  where  he  was  at  work  at  the  time  of 
the  injury,  of  his  own  choice;  that  he  was  familiar  with  the 
bank,  its  conditions  and  surroundings,  and  acquainted  with 
the  character  of  the  materials  of  which  it  was  composed ;  that 
he  knew  the  bank  was  undermined  at  that  particular  place 
where  he  was  working ;  that  he  observed  the  bank,  and  real 
ized  that  he  was  at  a  dangerous  place;  that  he  was  aware 
that  the  bank  might  cave  and  fall  at  any  moment ;  that  he 
had  worked  at  the  bank  in  the  same  capacity  on  numerous 
previous  occasions,  and  was  as  familiar  with  it  and  the  man- 
ner in  which  these  operations  were  carried  on  as  his  em- 
ployer, if  not  more  so ;  that  he  was  aware  that  his  own  work 
and  that  of  his  colaborers  rendered  the  bank  dangerous,  and  of 
a  character  continually  changing;  and  that  he  is  a  man  of  ex- 
perience in  that  business,  and  of  ordinary  intelligence. 
Where  such  facts  as  these  are  established  by  the  evidence,  no 
court  can  hold  the  employer  liable  for  injuries  sustained  by 
the  employee.  Nor,  under  the  conditions  shown  to  have 
existed  at  that  bank,  can  an  employer  be  required  to  keep  the 
place  absolutely  safe.  To  so  require  would  bean  interference 
with  a  usual  mode  of  conducting  a  private  business,  which 
mode,  although  dangerous,  is  not  of  such  a  character  that  the 
employee  cannot  avoid  injury  by  the  exercise  of  ordinary 
care  and  prudence.  Such  an  interference  with  a  private 
enterprise  would  be  contrary  to  the  well-settled  law  that  an 
employer  may  carry  on  his  business  in  the  way  he  may 
choose,  although  another  method  would  be  less  dangerous, 
and,  if  the  employee  knows  the  hazards  incident  to  the  busi- 
ness in  the  manner  in  which  it  is  carried  on,  and  continues  in 
the  employment,  he  assumes  the  risks  of  the  more  dangerous 
method.  In  this  case  a  part  of  the  business  was  to  undermine 
the  bank  for  the  purpose  of  removing  its  support  so  as  to 
cause  the  gravel  to  break  away  and  fall  down.  The  breaking 
away  and  falling  of  the  gravel  was  simply  the  result  of  natural 
laws,  and  the  plaintiff,  as  well  as  his  associates,  knew  or 
ought  to  have  known  just  as  much  about  the  hazards  con- 
nected with  such  business,  and  about  such  manner  of  conduct- 
ing it,  as  did  the  foreman  or  the  employer.  The  employer, 
in  the  conduct  of  the  operations,  simply  took  advantage  of 
the  laws  of  gravitation,  with  which  the  plaintiff,  being  a  man 
of  usual  intelligence,  must  be  presumed  to  have  been 
cognizant.  He,  having  engaged  in  such  service,  and  con- 
sented to  the  manner  in  which  it  was  performed,  aware  of 
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the  conditions  of  the  bank  and  the  dangers  incident  to  the 
eniployment  and  having*  of  his  own  volition,  undertaken  tb 
perform  the  service  at  the  place  of  injury,  must  be  held  to 
have  assumed  the  ordinary  risks  of  injury  incident  to  that 
service,  including  the  risk  of  the  injuries  he  received  on  the 
occasion  in  question,  and  cannot  now  be  heard  to  complain. 
We  are  aware  of  no  case  where,  under  such-  facts  and  cir* 
cumstances  as  are  disclosed  by  this  record,  a  recovery  by  an 
employee  against  the  employer  was  permitted  by  an  appellate 
court.     In  Naylor  v.  C.  &  N.  W.  Ry.  Co.,  53  Wis.  66i,  ii  N. 
W.  24 — a  case  quite  similar  to  the  one  at  bar,  except  that 
the  superintendent  of  the  work  directed  the  plaint ifi  where  to 
work,  while  here  the  plaintiff  chose  his  own  place — Mr.  Jus- 
tice Lyon,  speaking  for  the  court,  said:    '^Applied  to  this 
case,  the  law  is  that  if  the  plaintiff,   when  at  work  in  the 
gravel  bank  on  the  day  he  was  injuiad,  fully  knew  the  hazards 
of  the  work — if  he  knew  he  was  at  work  in  a  dangerous  place, 
and  that  the  bank  of  earth  above  was  liable  to  fall  upon  him 
— be  cannot  recover  in  this  action.     In  that  case  it  is  quite 
immaterial  that  the  work  might  have  been  made  safe  by  de- 
taching earth  from  the  bank  above  him,  or  in  any  other  man- 
ner.    Having  such  knowledge,  his  implied  contract  was  that 
he  assumed  the  hazards  of  the  employment  incident  to  the 
business  as  it  was  conducted."    So,  in  Swanson  v.  Great 
Northern  Ry.  Co.,  68  Minn.  184,  70  N.  W.  978,  it  was  said: 
"It  is  the  universal  rule  that,  in  performing  the  duties  of  his 
place,  a  servant  is  bound  to  take   notice  of  the  ordinary 
operation  of  familiar  natural  laws,  and  to  govern  himself 
accordingly.    Failing  to  do  so,  he  takes  the  consequences. 
He  cannot  charge  such  consequences  upon  the  master,  when 
he  can  see  that  which  is  open  and  apparent  to  a  person  of 
ordinary  intelligence.    This  rule  has  been  referred  to  and 
applied  in  this  court  on  several  occasions."    In  Simmons  v. 
C.  &  T.  R.  Co.,  no  111.  340,  it  was  observed:    "If  a  servant, 
knowing  the  hazards  of  his  employment,  as  the  business  is 
conducted,  is  injured  while  engaged  therein,  he  cannot  main- 
tain an  action  against  the  master  for  the  injury  merely  on  the 
ground  that  there  was  a  safer  mode  in  which  the  business 
might  have  been  conducted,  the  adoption  of  which  would 
have  prevented  the  injury."    In  GrifBn  v.  O.  &  M.  Ry.  Co., 
124  Ind.  326,  24  N.  E.  888,  it  was  said:    "It  has  been  too 
long  settled  to  now  admit  of  controversy  that  when  a  servant 
enters  upon  an  employment  which  is,   from  its  nature,  nec- 
essarily hazardous,  he  assumes  the  usual  risks  and  perils  of 
the  service.     In  such  cases  it  is  held  that  there  is  an  implied 
contract  on  the  part  of  the  servant  to  take  all  the  risks  fairly 
incident  to  the  service,  and  to  waive  any  right  of  action 
against  the  master  resulting  from  such  risk.'*     Likewise,  in 
Sullivan  v.    India  M.  Co.,  113  Mass.  396,  the  law  was  thus 
stated:    "When  the  servant  assents  to  occupy  the  place  pre- 
pared ifor  him,  and  incur  the  dangers  to  which  he  will  be  ex- 
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posed  thereby,  having  suflScient  intelligence  and  knowledg^e 
to  enable  him  to  comprehend  them,  it  is  not  a  question 
whether  such  place  might,  with  reasonable  care,  and  by  a  rea- 
sonable expense,  have  been  made  safe.     His  assent  has  dis- 
pensed with  the  performance  on  the  part  of  the  master  of  the 
duty  to  make  it  so.     Having  consented  to  serve  in  the  way 
and  manner  in  which  the  business  was  being  conducted,  be 
has  no  proper  ground  of  complaint,  even  if  reasonable  pre- 
cautions have  been  neglected."     Pederson  v.  City  of  Rusb- 
ford,  41  Minn.  289,  42  N.  W.  1063;  Rasmussen  v..C.,  R.  I.  & 
P.  R.  Co.,  65  Iowa,  236,  21   N.  W.  5^3;  Reiter  v.  Winona  & 
St.  P.  R.   Co.  (Minn.)  75  N.   W.  219;  Regan  v.  Palo  (N.  J. 
Sup.)  41  Atl.  364;  Songstad  v.  B..  C.  R.  &  N.  R.  Co.  (Dak.) 
41  N.  W.  755;  Swanson  v.  City  of  L.,  134  Ind.  625,  33  N.  £. 
1033;  G.,  H.  &S.  A.  Ry.  Co.  v.  Lempe,  59  Tex.  19;  Olson  v, 
McMullen,   34  Minn.  94,   24  N.   W.   318;  Larich  v.    Moies 
(R.  I.)  28  Atl.  661;  Anderson  v.  Daly  Min.  Co.,  16  Utah,  28, 
so  Pac.  815;  Cisney  v.  Pennsylvania  S.  P.  Co.  (Pa.)  49  Atl. 
309;  Anderson  v.  Winston  (C.  C.)  31  Fed.  528;  Gulf,  C.  &  S. 
F.  Ry.  Co.   V.  Jackson,  65   Fed.  48,  12  C.  C.  A.  507;  City  of 
M.  V.  Lundin,  58  Fed.  525,  7  C.  C.  A.  344. 

The  appellant  has  cited  AJlen  v.  Logan  City,  10  Utah,  279, 
37  Pac.  496,  in  support  of  its  contention  in  this  case.  But 
we  do  not  base  our  decision  herein  upon  that  case.  There 
the  plaintiff  was  summoned  under  the  law  to  work  out  his 
poll  tax,  and,  obeying  the  summons,  placed  himself  in  the 
hands  of  an  officer  of  the  defendant  who  had  charge  of  the 
work,  willing  to  obey  his  directions.  He  had  worked  at  that 
bank  but  two  half  days,  when,  on  the  day  of  the  accident,  the 
defendant  assigned  him  to  a  dangerous  position,  where  he 
had  not  been  accustomed  to  work,  and  failed  to  inform  him  of 
the  existence  of  cracks  on  top  of  the  bank,  which  had  been 
occasioned  by  the  explosion  of  giant  powder  by  other  laborers 
on  the  previous  day,  and  which  could  not  be  observed  from 
the  place  of  work,  and  of  the  existence  of  which,  as  well  as  of 
the  blasting,  the  plaintiff  was  in  total  ignorance,  but  the  de- 
fendant was  aware  of  the  same.  While  the  plaintiff  was  at 
work,  ignorant  of  the  condition  of  the  bank  on  top,  and 
which  condition  was  not  open  to  his  view,  the  bank  broke 
away  along  the  cracks,  fell,  and  injured  him.  We  are  of  the 
opinion  than  to  hold  that,  under  such  circumstances  as  those, 
he  could  not  recover,  was  extending  the  doctrine  of  assumed 
risks  too  far,  and  therefore  refrain  from  recognizing  that 
decision  as  controlling  authority  herein. 

The  conclusion,  under  the  facts  and  circumstances  in  evi- 
dence in  this  case,  is  irresistible  that  the  motion  for  a  non- 
suit ought  to  have  been  sustained.  It  seems  the  judge  before 
whom  the  case  was  tried,  and  who  heard  and  observed  the 
witnesses  on  the  stand,  bad  been  forced  to  the  same  conviction, 
when,  in  rendering  his  opinion  on  the  motion,  he  said: 
'Personally,  I  regard  it  as  an  accident,  pure  and  simple,  for 
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which  nobody  was  responsible."    We  do  not  deem  it  impor- 
tant to  pass  upon  any  other  question  presented. 

The  case  must  be  reversed,  with  costs,  and  the  canse  re^ 
manded,  with  directions  to  the  court  below  to  set  aside  its 
jndsrment,  and  enter  judgment  on  the  motion  for  nonsuit  in 
accordance  with  this  opinion.     It  is  so  ordered. 

BASKIN,  C.  J.,  and  McCARTY,  J.,  concur. 


Choctaw,   Oklahoma,   &  Gulf    Railroad    Company,  PIff. 

in  Err.,  v.  Thomas  Tennbssei^. 

{Sulfmitted  November  lo,  ipoj.    Decided  November  so ^  f9oj,) 

[24Snp.  Ct.  Rep.  99.] 

Injury  to  Brakeman — ^Attempt  to  Jump  upon  Pilot  of  Moving  Engine — 
Deftetiva  Stirrup— Dafactive  Track—Liability— Quaation  for  Jury.* 

There  waa  attfficient  evidence  to  demand  the  anbmiaaion  to  the  jury 
of  the  queation  of  the  liability  of  a  railroad  company  for  peraonal  iw 
juries  auatained  by  a  head  brakeman  of  a  freigfht  train  in  attempting, 
at  nig'ht,  to  jump  upon  the  pilot  of  the  enfcino  while  it  waa  moving 
very  slowly  in  a  newly  conatructed  freight  yard,  and  to  auatain  a  verdict 
in  his  favor,  where  there  waa  teatimony  tending  to  ahow  that  in 
boarding  the  pilot  the  atirrup,  which  had  long  been  defective,  gave  way, 
throwing  his  foot  into  one  of  the  unfilled  apacea  between  the  tiea,  from 
which  he  could  not  extricate  himself  in  time  to  prevent  injury ;  that 
hia  action  waa  in  the  proper  diacharge  of  hia  dutiea  ;  that  the  only  com- 
pany rule  on  the  aubject  warned  employeea  not  to  jump  on  or  oflF  an 
engine  running  at  a  high  rate  of  apeed  ;  and  that  he  waa  without  knowl* 
edge  of  the  defect  in  the  atirrup  or  the  condition  of  the  track  where  ha 
was  hurt. 
Same — Duty  to  Furnish  Proper  Appliancaa— Inatructiona. 

Detached  and  incidental  remarka  of  the  court  in  charging  the  jury 
with  reference  to  the  obligation  of  an  employer  to  furniah  proper  ma« 
chinery  and  appliancea  for  hia  employee,  which  failed  to  atate  that  thia 
obligation  is  satiafied  by  the  exerciae  of  reaaonable  precaution,  are  not 
grounds  for  reversal,  where  the  true  rule  on  this  point  waa  given  to  the 
jury  in  other  parta  of  the  charge. 

In  Error  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  a  judgment  which  affirmed  a 
judgment  of  the  District  Court  of  Arkansas  in  favor  of  plain- 
tiff in  an  action  to  recover  damages  for  personal  injuries. 
Affirmed. 

See  same  case  below,  53  C.  C.  A.  497,  1 16  Fed.  23. 

Statement  by  MR.  JUSTICE  PECKHAM: 

The  defendant  in  error  commenced  this  action  against  the 
railroad  company,  plaintiff  in  error,  in  the  Pulaski  circuit 
court  in  the  state  of  Arkansas,  to  recover  damages  for  per- 
sonal injuries  sustained  by  him  by  reason  of  the  alleged  neg- 
hgence  of  the  company.     He  alleged  in  his  complaint  that 

*  As  to  whether  there  can  be  recovery  for  injuries  to  employees  caused 
by  their  attempta  to  board  moving  cara  or  engines,  see  extensive  note 
appended  to  Kilpatrick  v.  Grand  Trunk  Ry.  Co.  (Vt.),  20  Am.  A  Eng.  R. 
Caa.,  N.  S.,  300  ;  Donahue  v,  Boaton  A  M.  R.  R.  (Maaa.)»  20  Am.  A  Eng, 
R.  Caa.,  N.  S.,  526. 
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on  February  6,  1900,  while  engaged  as  head  brakeman  on  a 
freight  train  of  the  defendant  company,  and  while  in  the  dis^ 
charge  of  his  duty  as  such,  in  the  town  of  Argenta,  near 
Little  Rock,  Arkansas,  he  attempted  to  jump  upon  the  pilot 
of  the  engine  of  the  train  of  which  he  was  head  brakeman,  at 
a  time  when  the  engine  was  proceeding  very  slowly  (about  4 
miles  an  hour)  in  the  freight  yards.     That  in  attempting'to 
jump  upon  the  pilot  he  stepped  on  an  iron  stirrup  or  step  on 
the  pilot  or  ^'cow-catcher'*  of  the  engine,  and  where,  in  the 
performance  of  his  duty,  he  was  accustomed  to  step,  and   by 
reason  of  its  being  in  a  weak  and  unstable  condition   it  gave 
way  and  precipitated  him  to  the  ground,  where  he  became 
entangled  in  the  ties  of  the  railroad  track,  and  the  train  ran 
over  his  left  leg,  and  bruised  and  mangled  the  same  so   that 
he  was  compelled  to  have  it  amputated  near  the*  knee.     He 
alleged  that  the  defendant  was  negligent  in  the  construction 
of  the  step,  and  was  negligent  in  permitting  it  to  stay  in  a 
faulty  and  infirm  condition,  and  the  condition  of  the  step  was 
unknown  to  the  plaintiff;  that  he  might  have  escaped  unin- 
jured but  for  the  negligent  construction  of  the  track,  the  ties 
of  which  stood  up  above  the  ground,  so  that  he  was  unable  to 
get  his  foot  out  in  time  to  prevent  the  engine  from  running 
over  his  leg  and  crushing  it. 

The  defendant  is  a  corporation  organized  and  incorporated 
under  an  act  of  Congress,  and  on  that  ground  removed  the 
case  into  the  United  States  district  court  in  Arkansas,  and 
thereafter  served  its  answer  to  the  complaint.  It  denied  all 
negligence,  and  alleged  that  the  plaintiff  was  attempting  to 
step  upon  the  front  end  of  the  engine,  which  was  unnecessary 
and  which  was  careless  and  improper  on  his  part,  and  that  he 
was  not  required  in  the  discharge  of  his  duty,  nor  was  it  nec- 
essary for  him  to  attempt  to  so  ride,  and  in  attempting  to  do 
so  he  was  violating  the  rules  of  the  company.  It  denied 
that  the  step  on  the  pilot  was  in  a  weak  and  unstable  condi- 
tion or  that  it  gave  way  and  thereby  precipitated  the  plaintiff 
to  the  ground,  and  denied  that  the  condition  of  the  step  had 
anything  to  do  with  the  precipitation  of  the  plaintiff  to  the 
ground,  which  resulted  in  his  injury,  and  it  denied  that  the 
condition  of  the  step  was  unknown  to  the  plaintiff. 

Upon  these  issues  the  case  came  to  trial  and  resulted  in  a 
verdict  for  the  plaintiff,  which,  upon  appeal  to  the  circuit 
court  of  appeals,  was  affirmed  (53  C.  C.  A.  497,  116  Fed.  23), 
and  the  railroad  company  then  sued  out  this  writ  of  error. 

Mr.  Edward  B.  Peirce  for  plaintiff  in  error. 
Messrs.  John  W.   Blackwood,  J.  W.  House,  and  J.  E.  Wil-^ 
Hams  for  defendant  in  error. 

MR.  JUSTICE  PECKHAM,  after  making  the  foregoing 
statement  of  facts,  delivered  the  opinion  of  the  court: 

This  is  quite  a  simple  case,  although  counsel  on  both  sides 
have  exhibited  very  great  industry  in  presenting  in  their 
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briefs  in  the  greatest  detail  the  substance  of  all  the  evidence 
that  was  given  upon  the  trial. 

After  the  evidence  was  in  a  motion  was  made  on  the  part 
of  the  defendant  company  that  the  jury  should  be  instructed 
to  find  a  verdict  for  the  defendant,  for  the  reasons  that  there 
was  not  sufiBcient  evidence  to  sustain  a  verdict  for  the  plain- 
tiff. The  denial  of  this  motion  brings  up  the  question 
whetho-  there  was  sufiBcient  evidence  upon  which  to  base  a 
recovery,  and  it  is  upon  that  question  that  the  briefs  of  coun- 
sel have  been  so  full.  It  is  wholly  unnecessary  to  follow 
counsel  in  their  minute  details  of  this  evidence.  It  is  suffi- 
cient for  us  to  say  that  it  tended  to  show  the  following 
among:  other  facts: 

He  was  the  head  brakeman  of  the  train,  and  as  such  his  par- 
ticular position,  when  running  into  freight  yards  like  the  one 
at  Argenta,  was  on  the  front  of  the  engine,  to  enable  him  to 
attend  to  the  switches  promptly,  as  they  were  encountered, 
and  to  prevent  the  danger  of  running  off  the  track;  that  the 
only  rule  of  the  company  which  was  promulgated  and  which 
he  ever  saw  in  regard  to  the  matter  of  riding  on  the  pilot  of 
the  engine  was  one  warning  the  employees  not  to  jump  on 
or  off  an  engine  when  it  was  running  at  a  ^'high  rate  of 
speed."  The  plaintiff  said  that  he  had  never  received  in- 
structions not  to  ride  on  the  front  end  of  the  engine,  but  on 
the  contrary  had  often  been  commanded  by  conductors  to  do 
so;  that  on  the  occasion  of  the  accident  the  engine  was  mov- 
ing very  slowly,  not  more  than  four  miles  an  hour,  and  that 
when  the  plaintiff  attempted  to  board  the  pilot  of  the  engine, 
and  received  the  injury  complained  of,  he  was  discharging 
his  duty  in  the  proper  and  customary  manner  of  a  head  brake- 
man  under  like  circumstances. 

The  accident  occurred  about  ten  o'clock  on  a  dark  night, 
and  the  plaintiff  carried  a  lantern  to  enable  him  to  see  to 
properly  discharge  his  duties  in  regard  to  switches;  the  pilots 
of  freight  engines  are  provided  with  a  step  or  stirrup  on 
which  to  place  the  foot,  and  where  it  is  customary  for  the 
head  brakeman  to  stand  when  coming  into  the  freight  yard 
under  the  circumstances  detailed,  and  the  engine  in  question 
had  such  a  step  or  stirrup.  When  the  plaintiff  attempted  on 
this  occasion,  after  having  attended  to  one  of  the  switches,  to 
get  on  the  engine,  then  moving  about  4  miles  an  hour,  be 
placed  his  foot  on  the  step  mentioned,  and  it  gave  way  or 
went  down  under  him,  and  his  foot  came  to  the  ground  under 
one  of  the  ties,  the  space  between  the  ties  not  being  filled  in, 
and  he  was  unable  to  get  it  out  in  time  to  prevent  being  run 
over.  This  step  or  stirrup  had  been  in  a  defective  condition 
for  some  time,  and  it  was  so  loose  three  or  four  days  prior  to 
the  accident  that  a  witness  and  employee  of  the  defendant 
bad  at  that  time  warned  a  fellow  brakeman  not  to  step  on 
it  because  of  the  condition  it  was  then  in.  The  plaintiff  had 
no  knowledge  that  the  step  was  out  of  repair  or  defective  be- 
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fore  the  accident  occurred.  This  freight  yard  where  the  acci- 
dent occurred  had  been  constructed  a  few  months  before  and 
the  company  had  but  just  commenced  to  use  it  in  which  to 
park  and  m^ke  up  its  trains;  that  the  plaintiff,  on  account  of 
some  physical  disability  keeping  him  off  the  road  for  a  short 
period  before  the  accident,  had  run  into  this  yard  only  once 
or  twice  before  the  accident  occurred,  and  was  hot  very 
familiar  with  its  condition  at  the  time  in  question.  He  bad 
never  been  on  track  No.  3,  where  he  was  hurt,  until  the  evening 
of  the  accident,  and  he  had  no  information  concerning  the 
condition  of  that  track  prior  to  being  injured.  The  plaintiff 
testified: 

''When  I  stepped  on  the  engine,  this  step  was  on  the  pilot 
about  as  wjde  as  my  hand.  I  stepped  up  on  it  with  the  hol- 
low of  my  foot  and  leaned  over  to  catch  hold  of  the  top  of  the 
pilot  and  my  foot  went  down  with  the  step,  and  I  hallooed  as 
soon  as  it  went  down  and  fell,  and  I  couldn't  get  my  foot  out 
and  the  pilot  run  over  my  leg.  My  leg  got  in  between  the 
ties  and  I  pulled  with  all  my  might  to  get  it  out,  but  I  seen  I 
couldn't  get  it  out  and  just  give  up  and  let  it  go.  My  foot 
got  hung  between  the  ties,  between  the  bottom  of  the  ties, 
and  held  it  fast.  ...  I  hallooed  as  loud  as  I  could  to 
make  the  engineer  hear  me,  but  he  didn't  see  me.  He  must 
have  felt  that  the  wheel  of  the  engine  hit  something  because 
he  stopped  the  engine  right  where  the  engineer  gets  up  into 
the  engine.  The  step  of  the  engine  stopped  right  at  me.  I 
hallooed  as  loud  as  I  could.  When  I  got  my  foot  caught  in 
there  the  train  ran  over  me  and  mashed  my  leg — mashed  it  all 
to  pieces;  broke  the  bone,  mashed  my  knee  cap  all  to  pieces* 
I  suffered  just  as  near  death  as  any  man  could  suffer  and  not 
die.     It  wouldn't  have  been  as  hard  to  die." 

Plaintiff  testified  that  he  thought  that  if  the  track  had  been 
filled  in  his  foot  would  not  have  been  caught  and  that  he 
could  have  extricated  himself  when  the  stirrup  on  the  pilot 
gave  way.  Other  evidence  was  given  on  the  part  of  plaintiff 
of  the  same  general  nature. 

On  the  other  hand,  the  defendant  gave  evidence  tending  to 
show  that  although  it  was  customary  to  surface  up  the  tracks 
in  depot  yards  by  filling  in  between  the  ties,  yet,  as  this  was 
a  new  yard,  it  was  in  the  condition  in  which  newly  con- 
structed yards  are  usually  left  for  some  time  to  permit  the 
water  to  drain  off.  Evidence  was  also  given  tending  to 
show  the  impropriety  of  the  plaintiff's  attempting  to  get 
on  the  engine  while  it  was  in  motion,  and  that  it  was  a  viola- 
tion of  the  rules  of  the  company. 

Taking  all  the  evidence  we  are  of  opinion  that  there  was 
enough  to  demand  its  submission  to  the  jury,  and  if  by  that 
body  found  to  be  true,  it  was  enough  upon  which  to  found  a 
verdict  for  the  plaintiff. 

The  chief  ground  upon  which  the  demand  for  a  new  trial  is 
founded  outside  of  the  above  rests  upon  certain  portions  of 
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the  charge  of  the  court  to  the  jury  in  speaking  of  the  law  re- 
lating to  the  responsibility  of  an  employer  to  his  servant  to 
furnish  proper  machinery  and  appliances  for  his  employee. 
In  two  or  three  places,  in  the  course  of  his  charge  to  the  jury 
upon  that  subject,  the  court,  in  speaking  of  the  testimony  in 
regard  to  the  facts  occurring  at  the  time  of  the  accident,  said 
that  the  company  owed  to  its  employees  the  duty  of  furnish- 
ing machinery  in  a  reasonably  safe  condition  and  a  reasonably 
safe  place  for  the  servant  to  work  in  the  discharge  of  his 
duties,  and  a  failure  to  do  so  makes  the  company  liable  in 
damages  for  any  injuries  sustained  by  the  servant  while  in 
the  discharge  of  his  duties,  if  the  servant's  own  acts  of  negli- 
gence do  not  contribute  to  the  accident. 

The  fault  found  with  this  observation  is  that  the  court  should 
have  added  that  the  company  did  not  absolutely  guarantee  to 
furnish  its  employees  a  reasonably  safe  place  to  work  and  rea- 
sonably safe  machinery  with  which  to  discharge  their  duties, 
but  that  it  fulfilled  its  obligations  if  it  observed  reasonable 
care  to  furnish  its  employees  those  reasonably  safe  places  to 
work,  etc. 

It  need  not  be  questioned  that  the  charge  of  the  court, 
without  the  limitation  proposed,  was  an  erroneous  exposition 
of  the  law.  Hough  v.  Texas  &  P.  R.  Co.,  lOO  U.  S.  213,  25 
L.  Ed.  612;  Union  P.  R.  Co.  v.  O'Brien,  161  U.  S.  451,  457, 
40  L.  Ed.  766,  770,  16  Sup.  Ct.  Rep.  618,  and  cases  cited.  A 
careful  reading  of  the  charge,  however,  shows  that  upon  the 
particular  occasions  when  these  remarks  were  made  the  judge 
was  endeavoring  to  draw  the  attention  of  the  jury  more  to 
the  question  whether  the  defendant  had  in  fact  furnished 
machinery  in  a  reasonably  safe  condition  than  to  the  question 
of  its  obligation  to  use  due  diligence  to  furnish  the  same. 

An  exception  was  taken  to  but  one  of  the  remarks  of  the 
court  upon  this  particular  subject,  and  if  the  defendant  had 
felt  that  there  was  really  any  danger  of  any  misunderstand- 
ing of  the  rule  which  should  govern  the  jury,  a  request  to  the 
court  to  restate  the  rule,  with  his  attention  specially  called  to 
the  defective  portion  of  the  charge,  would,  without  doubt, 
have  received  the  immediate  attention  of  the  court,  and  ob- 
tained a  charge  upon  the  subject  as  requested.  We  say  that, 
because  in  looking  through  this  charge  it  is  perfectly  plain 
that  the  court  understood  the  true  rule  that  it  was  necessary 
to  show  that  the  company  had  been  negligent  in  not  taking 
reasonable  precautions  to  furnish  proper  ^machinery  and 
appliances  in  order  to  become  liable  for  the  injury  sustained 
by  the  employee.  The  jury  were  told  by  the  court  that,  in 
order  to  find  the  defendant  liable,  it  must  determine  from  the 
evidence  whether  the  step  or  plate  in  front  of  the  engine  and 
attached  to  the  pilot,  and  which  plaintifi  tried  to  step  on  at 
the  time  of  the  accident,  was,  by  reason  of  the  defend- 
ant's negligence,  insecurely  fastened,  and  that  by  reason 
of  its  being  insecurely  fastened  the  plaintiff  fell  and  was  in- 
jured as  alleged. 
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The  court  also  charged  the  jury  that,  unless  it  was  shown 
by  the  evidence  that  the  employer  or  master  was  guilty  of 
negligence  in  its  failure  to  provide  such  a  safe  place  for  the 
servant  to  perform  his  duties  as,  under  like  conditions, 
others  in  similar  businesses  are  in  the  habit  of  furnishing,  the 
defendant  would  not  be  liable.  He  further  said  that  it  was 
left  to  the  judgment  of  the  jury  to  determine  from  the  evi- 
dence whether  the  railroad  company  was  guilty  of  negligence 
in  allowing  at  that  time  and  place  the  track  to  remain  with 
the  spaces  between  the  cross  ties  unfilled,  and  that  they  were 
to  consider  the  fact  that  this  yard  had  but  recently  been 
made,  and  that  was  a  pertinent  fact  in  relation  to  the  ques- 
tion of  the  negligence  of  the  company. 

Again,  the  court  at  almost  the  end  of  his  charge  stated  that 
if  this  plate  had  been  properly  fastened  When  the  train  left 
for  its  destination,  and  had  been  inspected  at  a  proper  and 
suitable  time  by  the  defendant,  and  was  found  to  be  in  per- 
fect condition,  and  that  within  a  short  time  before  the  acci- 
dent occurred  something  unknown  or  unforeseen  had  caused  it 
to  become  loose,  ^'Then,  gentlemen  of  the  jury,  they  would 
not  be  guilty  of  negligence,  because  then  they  would  have 
exercised  due  diligence  for  the  purpose  of  ascertaining 
whether  everything  was  in  perfect  order." 

And  once  more  the  court  said : 

''Now  then,  that  you  are  to  consider: 

''If  you  find  that  it  has  exercised  due  diligence,  such  as  any 
ordinary  reasonable  man  would  exercise  in  matters  of  that 
kind,  then  it  would  not  be  liable. 

"But,  on  the  other  hand,  if  they  had  not,  and  it  was  loose, 
or  if  it  was  loose  at  such  time  that  by  the  exercise  of  reason- 
able or  ordinary  diligence  they  could  have  discovered  it  and 
repaired  it,  and  that  was  the  cause  of  the  accident,  they  have 
been  guilty  of  such  negligence  as  makes  them  liable. 

"Of  course,  so  far  as  the  railroad  company  is  concerned,  it 
does  not,  in  any  event,  become  the  insurer  of  its  servants'  or 
employees'  safety,  regardless  of  its  own  diligence;  all  it  un- 
dertakes to  do  is  to  keep  the  machinery  and  its  right  of  way 
and  place  where  they  work  in  good  and  proper  order,  and  use 
such  diligence  as  a  prudent  man  and  careful  man  would  use. 
And  the  company  is  not  liable  for  any  defect  of  which  an  em- 
ployee has  knowledge  at  the  time." 

These  observations  were  at  the  very  conclusion  of  the  charge. 

We  think  it  clearly  appears  that  the  right  directions  were 
given  to  the  jury  in  regard  to  the  legal  responsibility  of  the 
defendant,  and  that  the  detached  and  incidental  remarks 
made  in  regard  to  such  liability,  where  they  failed  to  state  the 
proper  limitation  of  liability,  were  used  under  such  circum- 
stances as  to  make  it  absolutely  certain  that  the  jury  were  not 
misled  thereby. 

Many  exceptions  were  taken  in  regard  to  the  admissibility 
o(  evidence  during  the  trial  of  the  cause,  and  to  the  refuaJ 
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of  the  court  to  charge  as  requested  by  the  defendant.  We 
have  examined  them  all  and  are  entirely  satisfied  that  no 
error  was  committed  by  the  court  in  the  disposition  it  made 
of  them.  Many  of  the  requests  to  charge  were  covered  by  the 
charge  of  the  court  actually  given,  and  many  others  were  but 
partially  correct,  and  so  mingled  with  erroneous  statements 
of  the  law  as  to  warrant  the  court  in  rejecting  them. 

The  judgment  of  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  must,  therefore,  be  affirmed. 


Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Sledgb. 

{Supreme  Court  of  Kansas^  Jan,  p,  1904,^ 

[74  Pac.  Rep.  1111.] 

Injury  to  Servant — Assumption  of  Risk— Defective  Appliance— Promise 
to  Repair.* 
The  general  rule  is  that  a  servant  who  continues  the  use  of  a  de- 
fective appliance  after  notice  of  its  defective  condition  assumes  the 
risk  of  such  service  with  its  increased  dangler ;  but,  where  the  servant 
continues  the  use  of  such  defective  appliance  because  of  a  promise  on 
the  part  of  the  master  that  the  defect  will  be  repaired,  the  master  him* 
self  assumes  the  added  risk,  and  the  servant  is  relieved  therefrom  for  a 
reasonable  len^h  of  time  after  such  promise. 

Ssme—Same — Same — Same. 

This  rule  obtains  as  well  where  the  defective  condition  is  the  result  of 
the  servant's  own  carelessness  or  neg'lig'ence  as  where  it  results  from 
other  causes. 

8sme — Same — Same — Same — Obvious  Danger. 

This  rule  finds  an  exception  in  cases  where  the  defect  is  so  obvious 
and  the  dangler  therefrom  so  imminent  that  none  but  a  reckless  man 
would  continue  the  service.  This  is  a  question,  however,  for  the  jury, 
and  its  verdict  thereon  under  proper  instructions  is  conclusive. 

Excessive  Verdict. 

The  plainti£P  was  a  joungf  man  23  years  old,  earning  from  S75  to  $80 
per  month.  By  the  injury  complained  of  he  lost  bis  left  arm  above  the 
elbow  :  held^  that  a  judgment  for  $7,000  is  not  so  excessive  as  to  require 
a  reversal. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Neosho  County;  L.  Stillwell, 
Judge. 

Action  by  George  W.  Sledge  against  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company.  Judgment  for  plaintiff.  De* 
iendant  brings  error.     Affirmed. 

A.  k.  Hurd  and  O.  J.  Wood,  for  plaintiff  in  error. 
C.  A.  Cox  and  B.  F.  Shinn,  for  defendant  in  error. 

CUNNINGHAM,  J.  The  defendant  in  error  had  judgment 
in  the  court  below,  to  reverse  which  this  proceeding  is  prose- 

*As  to  whether  a  railroad  employee  using  a  defective  appliance  after 
the  company  has  promised  to  repair  it  assumes  the  risk,  see  notes,  11 
Am.  A  Eng.  R.  Cas.,  N.  8.,  487  ;  Gulf,  C.  &  8.  F.  Ry.  Co.  v,  Qarren 
lTez.),8R.  R.  R.  384,  31  Am.  A  Eng.  R.  Cas.,  N.  8.,  384  (reliance  oa 
insufficient  evidence  to  repair  engine  step). 
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cuted.  The  facts,  briefly  stated,  are  as  follows:  Sledge  had 
been  in  the  employ  of  the  railroad  company  about  a  year  be- 
fore the  injury  complained  of,  most  of  the  time  as  a  brake- 
man,  but  at  the  time  of  his  injury  and  for  a  month  prior  thereto 
he  was  a  switchman  in  and  about  the  yards  at  Pittsburi^. 
Together  with  a  switch  engine  crew,  he  went  out  to  do  some 
switching  on  the  morning  of  December  23,  1901.  The  engine 
was  properly  equipped  with  a  footboard  in  front  and  a  hand 
'  u'l'^^  which  switchmen  were  enabled  to  steady  themselves 
while  riding  upon  the  footboard.  Through  the  fault  of 
Sledge  the  upright  or  post  which  held  the  left  end  of  this  hand 
rail  in  place  was  bent,  and  finally  broken  off,  and  the  hand 
rail  left  in  such  condition  thereby  that  its  continued  use  was 
dangerous.  Shortly  thereafter  the  attention  of  the  master 
mechanic  was  called  to  the  condition  of  the  hand  rail  by  the 
engineer,  and  its  danger  pointed  out.  The  master  mechanic, 
who  represented  the  company  for  that  purpose,  directed  the 
engine^,  in  the  presence  of  Sledge,  to  go  ahead  and  use  the 
engine  in  its  defective  condition,  and  he  would  have  it  re- 
paired. This  the  crew  did,  the  engineer  at  different  times 
cautioning  Sledge  to  be  careful.  The  use  was  continued 
through  the  balance  of  that  day  without  accident.  Shortly 
after  the  same  crew  commenced  work  with  the  defective 
engine  the  next  morning.  Sledge,  after  having  thrown  a 
switch,  walked  around  from  the  left-hand  or  fireman's  side  of 
the  engine,  got  upon  the  footboard,  and  passed  across  to  the 
right-hand  side.  As  they  were  nearing  a  switch  upon  which 
they  were  to  run  the  engine.  Sledge,  having  hold  of  the  hand 
rail  with  his  left  hand  near  the  post  which  held  the  right- 
hand  end  of  the  rail,  raised  his  right  band  to  signal  the 
engineer  to  slow  down.  This  being  done  easy  and  quick, 
flrave  Sledge  a  pitch  forward,  the  hand  rail  turned  because  of 
Its  defective  condition,  and  he  was  thrown  off,  and  the  engine 
ran  upon  and  cut  off  his  left  arm.  He  had  judgment  for 
$7»ooo  for  the  injury  sustained.  The  errors  complained  of 
are  in  overruling  a  motion  for  a  new  trial  and  rendering  judg- 
ment upon  the  verdict. 

That  the  injury  occurred,  and  that  it  was  in  consequence  of 
the  defective  condition  of  the  hand  rail,  there  is  no  dispute ; 
that  this  defective  condition  was  agreed  to  be  remedied  must 
be  considered  to  have  been  settled  by  the  verdict  of  the  jury, 
although  there  was  conflicting  evidence.  It  would  seem  that 
the  case  would  fall  under  and  be  resolved  by  the  general  rule 
that,  where  an  employee  is  induced  to  continue  the  use  of 
defective  appliances  under  a  promise  from  the  master  that  it 
should  be  repaired,  he  would  not  be  deemed  to  be  guilty  of 
contributory  negligence  because  of  its  use  during  a  reasona- 
ble time  after  the  making  of  such  promise.  Rush  v.  Pac.  R. 
R.  Co.,  36  Kan.  129,  12  Pac.  582;  A.  T.  &  S.  F.  Ry,  Co. 
V.  Schroeder,  47  Kan.  315,  27  Pac.  965;  Mgrbach  v.  Min.  Co., 
53  Kan.  73,  37  Pac.  122;  M.  K.  &  T.  Ry.  Co.  v.  Puckett,  62 
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Kan.  770,  64  Pac.  631;  A.  T.  &  S.  F.  R.  R.  Co.  v.  Sadler,  38 
Kan.  128,  16  Pac.  46,  5  Am.  St.  Rep.  729.     It    is,   however, 
claimed  that  this  case,  because  of  its  facts,  is  taken  ont  of,  and 
becomes  an  exception  to,  this  rule;  the  position  of  plaintiff  in 
error  being  stated  as  follows :    ''We  do  not  dispute  the  legal 
proposition  that,  where  a  defective  appliance  is  furnished  an 
employee,  and  that  by  coming  in  contact  therewith  knowledge 
on  his   part  is  obtained  of  its  condition,  and  complaint  is 
made  by  him  to  the  master,  and  a  promise  is  made  to  repair 
it,  that  he  might  continue  to  use  it  by  the  exercise  of  care 
until  such  repairs  are  made,  if  made  within  a  reasonable 
time,  and  not  assume  the  risks  of  injury  occasioned  thereby; 
but  it  seems  to  us  that  the  facts  as  disclosed  by  the  record  in 
this  case  did  not  bring  the  case  within  the  purview  of  those 
authorities  and  decisions."    In  a  more  or  less  general  way 
the  reasons  assigned  for  this  exception  are  two :    First,  be- 
cause the  defect  was  occasioned  by  the  plaintiff's  own  care- 
lessness and  negligence;  and,  second,  because  the  defect  was 
so  obvious,  and  the  danger  so  imminent,  that  plaintiff  was  not 
warranted  in  relying  upon  the  promise  of  the  railroad  com- 
pany to  repair,  but  was  guilty  of  contributory  negligence  in 
continuing  in  the  service  notwithstanding  the  promise  to  re- 
pair.    The  first  reason  is  stated  more  by  its  iteration  than 
succinctly.    We  are  unable  to  see,  in  the  present  case  at 
least,  how  it  can  make  an  exception  to  the  rule.     It  is  the 
fact  of  the  defect  and  its  knowledge  by  the  employer  which 
coants,  and  not  how  the  defect  came  about.     So,  if  the  defect 
was  caused  by  the  servant's  own  wrong,  but  he  brings  the 
knowledge  of  its  existence  to  the  master,  and  the  master 
promises  to  repair,  the  servant  assumes  no  other  or  greater 
risk  by  continuing  its  use  than  he  would  if  the  appliance  had 
worn  ont  in  the  service,  or  had  otherwise  become  defective. 
Of  course,  had  the  defective  condition  not  been  communi- 
cated to  or  known  by  the  company,  or  had  no  promise  to  re- 
pair been  made  which  induced  the  plaintiff  to  continue  its 
use,  there  would  have  been  no  opportunity  for  the  applica- 
tion of  the  rule.     But  perhaps  the  suggestion  that  the  defect 
was  caused  by  the  plaintiff's  own  carelessness  is  thrown  in 
more  to  give  weight  to  the  second  reason  above  stated  than  of 
having  moment  of  itself.    The  general  rule  is  that  an  em- 
ployee who  remains  in  the  service  after  notice  of  a  defect 
which  augments  the  danger  of  such  service  assumes  the  risk 
of  the  service  as  increased  by  the  defect,  but  this  general  rule 
finds  an  exception  where  the  master,  knowing  of  the  defect, 
promises  to  repair  it.     In  such  case  the  servant  may,  relying 
upon  such  promise,  continue  in  the  service  for  a  reasonable 
time  without  the  assumption  of  the  additional  risk.     The  rea- 
son for  this  exception  probably  rests  in  the  fact  that  the 
master,  in  order  that  the  servant  may  continue  the  service, 
and  thereby  promote  the  master's  business,  by  this  promise 
to  repair  himself  assumes  the  added  risk,  or  at  least  it  re- 
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lieves  the  servant  from  its  assamption.  Of  course,  if  the 
danger  from  the  defect  be  so  open  and  obvious  that  no  one  of 
ordinary  care  and  prudence  would  proceed,  the  promise  of 
the  master  will  not  avail  to  relieve  the  servant;  the  rule 
being  that  the  servant  is  not  relieved  from  the  assumption  of 
the  risk  where  the  defect  is  so  glaring  that  with  the  utmost 
care  and  skill  the  danger  is  still  imminent,  so  much  so  that 
none  but  a  reckless  man  would  incur  it.  Bailey's  Personal  In- 
juries Relating  to  Master  and  Servant,  §  31 17.  So  the  defect 
must  be  something  more  than  apparently  dangerous  in 
order  to  charge  the  servant,  for  it  is  because  it  is  apparently 
dangerous  that  the  master  assumes  risk.  Whether  the  defect 
is  of  so  glaring  a  character  and  the  danger  in  its  use  so  immi- 
nent as  that  the  servant  is  chargeable  with  negligence^  by  its 
use,  notwithstanding  the  assumption  by  the  master,  is,  hew- 
ever,  like  all  other  questions  of  negligence,  for  the  jury,  and 
not  the  court. 

Quotations  might  be  made  from  many  cases  sustaining  this 
rational  rule,  but  we  content  ourselves  with  the  use*  of  two 
from  recognized  authorities.  In  Hough  v.  R.  R.  Co.,  100 
U.  S.  22s,  2S  L.  Ed.  612,  it  is  said:  "We  may  add  that  it 
was  for  the  jury  to  say  whether  the  defect  in  the  cow-catcher 
or  pilot  was  such  that  none  but  a  reckless  engineer,  utterly 
careless  of  his  safety,  would  have  used  the  engine  without  its 
being  removed.  If,  under  all  circumstances,  and  in  view  of 
the  promise  to  remedy  the  defect,  the  engineer  was  not 
wanting  in  due  care  in  continuing  to  use  the  engine,  then  the 
company  will  not  be  excused  for  the  omission  to  supply 
proper  machinery,  upon  the  ground  of  contributory  negli- 
gence." The  Supreme  Court  of  Illinois' in  Drop  Forge  & 
Foundry  Co.  v.  Van  Dam,  149  111.  337,  36  N.  E.  1025,  said: 
"Where  a  master,  on  being  notified  by  the  servant  of  defects 
that  render  the  service  dangerous,  expressly  promises  to  re- 
pair the  defect,  or  to  do  what  is  equivalent  thereto,  the  serv- 
ant may  continue  in  the  employment  for  such  a  period  of 
time  as  it  would  be  reasonable  to  allow  for  the  performance  of 
the  promise.  In  such  a  case,  if  injury  results,  the  servant 
may  recover,  unless  the  danger  is  such  that  no  prudent  per- 
son would  continue  to  perform  the  service.  The  servant's 
knowledge  of  the  defect  is  not,  under  such  circumstances, 
conclusive  of  the  want  of  due  care  on  his  part,  because  the 
promise  of  the  master  to  remove  the  danger  justified  him  in 
continuing  in  the  service,  and  relieves  him  of  the  charge  of 
negligence.  If  the  master  fails  to  make  his  assurance  good, 
he  is  chargeable  with  a  failure  to  exercise  ordinary  care.  ^  It 
is,  however,  a  question  of  fact  for  the  jury  to  determine 
whether  the  defect  is  so  serious  that  a  prudent  person  would 
not  continue  in  the  performance  of  the  required  work."  See. 
also.  Furnace  Co.  v.  Abend,  107  111.  44,  47  Am.  Rep.  430; 
Taylor  v.  N.  C.  O.  Ry.  Co.,  26  Nev.  415,  69  Pac.  858;  Haw- 
ley  V.  Ry.  Co.,  82  N.  Y.  370;  Greenleaf  v.  Dubuque  Ry.  Co., 
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33  Iowa,  52;  Jensen  v.  Hudson  Saw  Mill  Co.,  98  Wis.  73,  73 
N.  W.  434;  Leonard  v.  Minneapolis,  St.  P.  &  S.  M.  Ry.  Co., 
63  Minn.  489,  65  N.  W.  1085.  Many  text-writers  hold  to 
the  same  view.  In  the  case  at  bar,  in  an  unexception- 
able instruction,  the  court  submitted  this  question  to 
the  jury,  which,  by  its  general  verdict,  found  the  defect 
ivhich  caused  the  injury  to  the  plaintiff  was  not  in 
fact  what  plaintiff  in  error  contends  it  to  have  been  as  a 
matter  of  law,  so  open  and  obvious  that  a  man  of  ordinary 
care  and  prudence  would  not  have  used  it.  The  jury's 
answer  concludes  the  controversy. 

There  is  a  distinction  found  in  some  authorities  in  the 
application  of  the  foregoing  discussed  principles  where  the 
appliances  are  simple  ones,  such  as  ordinary  ladders  or  skids 
for  the  moving  of  heavy  objects.  See  Bailey's  Personal 
Injuries  Relating  to  Master  and  Servant,  8  3102  et  seq.  How 
far  this  distinction  ought  to  be  carried  is  not  necessary  for  us 
here  to  discuss.  It  would  seem,  though,  from  S.  K.  R.  Co. 
V.  Croker,  41  Kan.  747,  21  Pac.  785,  13  Am.  St.  Rep.  320, 
where  so  simple  an  instrument  as  a  hammer  was  under  con- 
sideration, that  this  court  has  not  been  disposed  to  push  the 
distinction  far. 

Complaint  is  made  that  the  verdict  ought  to  be  sustained 
because  it  is  excessive.  The  left  arm  was  severed  above  the 
elbow.  Seven  thousand  dollars  was  allowed.  The  plaintiff 
was  23  years  old,  earning  at  his  business  $75  to  $80  per 
month.  We  cannot  say,  as  a  matter  of  law,  that  the  verdict 
is  so  excessive  a?  to  require  us  to  interfere.  Many  verdicts, 
perhaps,  all  things  considered,  larger  in  amount,  have  been 
sustained  by  this  court.  A.  T.  &  S.  F.  Ry.  Co.  v.  Moore,  31 
Kan.  197,  I  Pac.  644;  Mo.  Pac.  Ry.  Co.  v.  Mackey,  33  Kan. 
298, 6  Pac.  291;  K.  C.  F.  S.  &  G.  Ry.  Co.  v.  Kier,  41  Kan.  661, 
671,  21  Pac.  770, 13  Am.  St.  Rep.  311;  U.  P.  Ry.  Co.  v.  Mitch- 
ell, 56  Kan.  324,  43  Pac.  244;  U.  P.  Ry.  Co.  v.  Young,  19 
Kan.  488. 

We  find  no  error,  and  hence  afiBrm  the  judgment  of  the 
court  below.    All  the  Justices  concurring. 


Morrison  v.  Northern  Pac.  Ry.  Co.  et  al. 

{Supreme  Court  of  Washington^  Jan,  //,  1904,^ 

[74  Pac.  Rep.  1064.] 

Injury  to  Brakaman — Negligence  of  Conductor — Joinder  of  Parties. 
An  action  by  a  brakeman  for  personal  injuries  may  be  maintained 
a^^nat  his  employer  and  the  conductor  of  the  train  jointly,  where  the 
injury  is  caused  by  the  act  of  the  employee. 

Same — Same — Evidence— Harmless  Error. 

In  an  action  by  an  employee  against  a  railway  company  and  a  con- 
ductor for  personal  injuries  occasioned  during  the  passing  of  trains, 
any  error  in  admitting  a  rule  of  the  company  leading  the  jury  to  believe 
that  the  defendant  conductor,  as  senior  conductor,  waa  charged  with 
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the  duty  of  ffiving  directions,  was  harmless,  in  view  of  testimony  by 
the  conductor  thatx>n  the  occasion  in  question  the  duty  of  directing^  the 
trains  devolved  on  him  by  reason  of  the  position  of  his  train. 

Special  Interrogatories. 

The  question  of  the  submission  of  special  interro^ratories  to  the  jury 
is  addressed  to  the  discretion  of  the  court.  * 

Fellow  Servants— Brakeman  and  Conductor — Engineer.* 

An  engfineer  of  a  train  which  collided  with  a  train  on  which  plaintiff 
was  brakeman,  injuring-  plaintiff,  was  not  necessarily  a  fellow  servant 
with  plaintiff  ;  but,  if  such  engineer  was  in  control  of  his  train  to  such 
an  extent  that  he  was  permitted  to  order  its  movements,  he  was  a  vice 
principal. 

Instructions. 

It  is  not  error  to  refuse  instructions  the  substance  of  which  is  in- 
cluded in  instructions  given. 

Excessive  Verdict. 

Where  there  was  no  loss  of  limb,  and  no  disfiguration  was  caused  by 
the  injuries  to  a  railway  brakeman — the  injury  proven  being  an  injury 
to  the  tissues,  and  a  weakness  of  the  attachment  of  the  muscles  of  the 
pelvic  bone — and  the  testimony  of  physicians  as  to  the  permanency 
of  the  injuries  was  speculative,  a  judgment  for  $12,500  was  excessive, 
and  should  be  reduced  to  $8,000. 

Appeal  from  Superior  Court,  Spokane  County ;  George  W. 
Belt,  Judge. 

Action  by  Everett  A.  Morrison  against  the  Northern  Pacific 
Railway  Company  and  another.  From  a  judgment  for  plain- 
tiff, defendants  appeal.     Affirmed  conditionally. 

Stephens  &  Bunn,  for  appellants. 

Merritt  &  Merritt  and  Barnes  &  Latimer,  for  respondent, 

*As  to  whether  trainmen  of  different  trains  are  fellow  servants,  see 
note,  20  Am.  A  Eng.  R.  Cas.,  N.  8.,  455;  Miller  v.  Central  R.  Co. 
of  New  Jersey  (N.  J.),  8  R.  R.  R.  639,  31  Am.  &  Eng.  R.  Cas.,  N.  8.» 
639 ;  ErieR.  Co.  v.  Kane  (C.  C.  A.),  8  R.  R.  R.  423,  31  Am.  St  Eng.  R. 
Cas.,  N.  S.,  423  (switch  crews  handling  different  trains);  Hicks  v. 
Sottthem  Rj.  Co.  (S.  Car.),4  R.  R.  R.  540, 27  Am.  A  Eng.  R.  Cas.,  N. 
8.,  540 ;  Beaumont  v.  Northern  Pac.  Rj.  Co.  (C.  C.  A.),  22  Am.  A  Eng. 
R.  Cas.,  N.  8.,  470. 

As  to  whether  an  engineer  is  a  vice  principal  or  fellow  servant  with 
respect  to  other  employees  of  his  company,  see  note,  20  Am.  A  Eng.  R. 
Cas.,  N.  8.,  489 ;  22  Am.  A  Eng.  R.  Cas.,  N.  8.,  847 ;  14  Am.  A  Eng.  R. 
Cas.,  N.  8.,  574  (engineers  and  switchmen) ;  20  Am.  A  Eng.  R.  Cas.,N« 
8.,  490  (fireman  and  engineer) ;  20  Am.  A  Eng.  R.  Cas.,  N.  8.,  214 ;  4  Am. 
A  Eng.  R.  Cas.,  N.  8.,  487  (foreman  and  engineer);  20  Am.  A  Eng.  R. 
Cas.,  N.  8.,  214  (foreman  of  construction  hands  and  engineer  are  not)  ; 
20  Am.  A  Eng.  R.  Cas.,  N.  8.,  214  (roadmaster,  conductor  and  en- 
gineer are) ;  20  Am.  A  Eng.  R.  Cas.,  N.  8.,  214  (engineer  and  other 
employees  riding  on  train) ;  8wisher  v.  Illinois  Cent.  R.  Co.  (111.),  16 
Am.  A  Eng.  R.  Cas.,  N.  8.,  421  (brakeman  of  freight  train  acting  as 
switchman  and  engineer  of  passenger  train  are  fellow  servants)  ; 
I^inck  V,  lK>uisville  A  N.  R.  Co.  (Ky.),  16  Am.  A  Eng.  R.  Cas.,  N.  8.,  831 
(conductor  acting  as  brakeman  and  engineer  are  fellow  servants); 
Creswell  v.  Wilmington  A  N.  R.  Co.  (Del.),  14  Am.  A  Eng.  R.  Cas.,  N.  8., 
625  (engineer  and  conductor  are  fellow  servants)  ;  Gulf,  etc.,  R.  Co.  v. 
Warner  (Tex.),  4  Am.  A  Eng.  R.  Cas.,  N.  8.,  262  (engineer  and  fore- 
man,  under  Texas  statute,  although  employed  by  different  superiors, 
are  fellow  servants);  Welsh  V.  Pennsylvania  R.  Co.  (Pa.),  14  Am.  A 
Eng.  R.  Cas.,  N.  8.,  569  (engineer  and  watchman  are);  Cincinnati, 
etc.,  Ry.  Co.  v.  Roberts  (Ky.),  21  Am.  A  Eng.  R.  Cas.,  N.  8.,  323  (eng^i- 
neers  of  different  trains  are  fellow  servants) ;  Railey  v,  Garbutt   (Ga.)« 
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DUNBAR,  J.  Action  for  personal  damages  by  respondent, 
who  was  a  brakeman  on  one  of  the  appellant  company's 
trains  running  between  the  cities  of  Spokane  and  Ellensburg. 
He  was  acting  as  brakeman  on  an  east-bound  train,  known  as 
^'Extra  144."  There  was  another  freight  train  just  ahead  of 
Extra  144,  going  east  toward  North  Yakima.  Freight  train 
Extra  143,  with  two  other  freight  trains,  was  going  west 
toward  Ellensburg.  The  appellant  and  defendant  J.  E. 
Denster  was  the  conductor  of  west-bound  train  Extra  143. 
Train  Extra  144,  on  which  plaintiff  and  respondent  was 
brakeman,  had  the  right  of  track  at  passing  points  over  train 
Extra  143  west-bound.  These  two  trains  were  ordered  to 
meet  and  pass  each  other  at  the  siding  at  Selah  Station. 
The  other  east-bound  train.  Extra  146,  which  was  just  ahead 
of  Extra  144,  had  similar  orders  regarding  the  meeting  at 
Selah.  This  train  stopped  on  the  main  line  at  that 
station.  It  had  to  stop  there  for  the  reason  that  west- 
bound freight  Extra  143  had  pulled  into  the  siding  at 
Selah  before  the  arrival  of  the  east-bound  train,  and  had 
pulled  up  as  far  as  possible  towards  the  west  switch;  the 
other  two  west-bound  trains  following  on  to  the  siding  as  far  as 
they  could  do.  Only  a  portion  of  one  of  them,  however, 
could  obtain  footing  on  the  siding.  The  other  portion  and 
the  third  east-bound  freight  train  ^'hung  out"  on  the  main 
line  beyond  the  east  switch.  The  siding  was  what  is  known  as 
a  ''6o-car  siding."  It  is  contended  by  the  appellants  that  the 
first  east-bound  train  was  of  such  length  that,  when  it  came 
on  the  main  line  and  stopped  between  the  switches  of  the  sid- 
ing, the  second  east-bound  train,  upon  which  respondent  was 
a  brakeman,  could  not  get  in  behind  it  on  the  main  line  be- 
tween the  switches,  so  as  to  allow  the  west-bound  trains  to 
pass  out  westward Jy,  and  that  it  became  necessary,  in  order 
that  these  trains  might  pass  each  other,  to ''saw  by";  that 
is,  before  the  arrival  at  Selah  of  the  second  east-bound  train, 

20  Am.  &  Bag.  R.  Cas.,  N.  8.,  211  (engineer  of  lumber  train  and  wood* 
cntter  riding  to  work  thereon  are  fellow  servants) ;  Eckles  v,  Norfolk, 
etc.,  R.  Co.  (Va.),  5  Am.  A  Eng.  R.  Cas.,  N.  S.,  707  (engineer  and  con- 
ductor are) ;  Stephani  v.  Southern  Pac.  R.  Co.  (Utah),  14  Am.  A  Eng.  R. 
Cas.,  N.  S.,  575(engrineer  of  wrecking  eng'ine  and  track  walker  are 
fellow  servants,  under  common-law  rule)  ;  Maher  v.  Union  Pac.,D.  & 
6.  Ry.  Co.  (C.  C.  A.),  20  Am.  &  Engf.  R.  Cas.,  N.  S.,  644  (fireman  on 
passenger  train  is  a  fellow  servant  of  engineer  of  freight  train) ; 
Illinois  C.  R.  Co.  v.  Bentz  (C.  C.  A.),  18  Am.  A  Eng.  R.  Cas.,  N.  S., 
540  (telegraph  operators  and  engineers  are  fellow  servants) ;  Chicago 
A  A.  Ry.  Co.  V.  Swan  (111.),  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  675  (bag- 
gage master  and  engineer  not  fellow  servants)  ;  Louisiana  Western 
Extension  Ry.  Co.  v.  Carstens  (Tex.  Civ.  App.),  12  Am.  A  Eng.  R. 
Cas.,  N.  S.,  781 ;  Hallett  v.  New  York  Cent.,  etc.,  R.  Co.  (N.  Y.),  22 
Am.  A  Eng.  R.  Cas.,  N.  S.,  446  (brakeman  and  engineer  are  not  fellow 
servants) ;  Freeman  v.  Illinois  Cent.  R.  Co.  (Tenn.),  22  Am.  A  Eng.  R. 
Cas.,  N.  S.,  49  (member  of  bridge  crew  loading  timber  on  flat  car  and 
engineer  are  not  fellow  servants) ;  Omaha  A  R.  V.  R.  Co.  v.  Krayen- 
buhl  (Neb.),  4  Am.  A  Eng.  R.  Cas.,  N.  ,S.,  483  (section  boss  and 
engineer  are  not  fellow  servants). 
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the  west-bound  trains  would  have  to  pull  out  on  the  main 
line  westerly  from  the  west  switch,  so  as  to  allow  the  first 
east-bound  train  to  pass  before  the  second  east-bound  train 
arrived,  and  then,  when  the  first  east-bound  train  bad 
passed,  the  west-bound  trains  would  back  up  easterly, 
and  permit  the  second  east-bound  train  to  come  in 
onto  the  main  line,  and  stand  between  the  switches,  when 
the  west-bound  trains  could  proceed  on  their  way,  clearing 
the  main  track  on  the  east  so  that  the  east-bound  train  could 
proceed  on  its  way.  It  is  the  respondent's  contention  that 
there  was  no  occasion  for  any  ''saw  by,''  for  the  reason  that 
there  was  room  on  the  main  line  opposite  the  siding  for 
both  of  the  east-bound  trains,  and  that,  if  the  conductor  had 
waited  until  Extra  144  had  come  into  the  station,  the  way 
would  have  been  cleared  for  the  west-bound  trains,  and  that, 
even  if  this  were  not  true,  the  way  attempted  was  not  the 
only  way  in  which  these  trains  could  pass  each  other,  but 
that,  if  they  had  waited  until  Extra  144,  the  second  east- 
bound  train,  had  arrived,  the  west-bound  trains  could  have 
proceeded  as  they  did,  allowing  the  first  east-bound  train  to 
pass  forward  onto  the  main  line  east  of  the  siding,  then  back 
onto  the  switch,  and  establish  the  same  position  that  it  had 
in  the  first  place  until  the  second  east-bound  train,  or  Extra 
144,  would  take  its  place  upon  the  main  track  opposite  the 
switch,  when  the  west-bound  trains  would  proceed  westward, 
leaving  the  main  track  on  the  east  so  that  Extra  144  might 
have  proceeded  on  its  way.  Before  Extra  144  arrived,  how- 
ever, the  west-bound  train  started  west,  and  had  got  onto  the 
main  line,  when  Extra  144  came  round  a  curve,  and  collided 
with  Extra  143,  and  by  reason  of  such  collision  the  plaintiff 
sustained  the  injuries  complained  of.  In  his  action  he  joined 
as  defendant  with  the  railway  company  J.  E.  Deuster,  who 
was  conductor  of  the  leading  west-bound  train.  The  trial  of 
the  case  resulted  in  a  verdict  for  plaintiff  in  the  sum  of 
$i2,;oo  against  both  defendants,  and  both  defendants  appeal 
from  such  judgment. 

The  complaint  alleges  that  the  defendant  Deuster,  by  virtue 
of  his  being  conductor  of  the  west-bound  train,  had  charge 
and  control  thereof,  and  of  all  persons  employed  thereon ; 
that,  by  the  rules  of  the  defendant  company.  Extra  144,  east- 
bound,  had  the  superior  right  of  passing  points  over  west- 
bound trains;  that  the  west-bound  trains,  or  those  in  charge 
thereof,  had  knowledge  of  the  schedule  on  which  the  east- 
bound  train  was  running,  and  that  it  was  their  duty  upon 
their  arrival  at  Selah  to  clear  the  main  track  for  the  passing 
or  meeting  of  east-bound  trains;  that  said  conductor  Deuster 
negligently  permitted  his  train,  Extra  143  west-bound,  to 
run  past  the  side  track  at  the  town  of  Selah,  causing  the 
collision  before  mentioqed.  In  response  to  a  motion  for  a 
bill  of  particulars,  in  which  motion  the  defendants  required 
the  respondent  to  state  fully  wherein  the  conductor  of  J.  E. 
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Deuster  on  Extra   143,  ifvest-bound,  was  careless  and  negli-^ 
gent,  the  respondent  answered  as  follows:    ^'Said  defendant 
J.  E.  Denster  was  careless  and  negligent  in  permitting  his 
train  to  run  by  and  proceed  beyond  said  side  track  at  the 
town  of  Selah  at  the  point  where  said  collision  occurred.*' 
The  respective  separate  answers  of  the  defendant  Deuster 
and  the  company  denied  that  the  conductor  Deuster  had 
complete  control  over  train  Extra   143;  denied  that  he  was 
wholly  responsible  for  the  movements  of  said  train,  and 
alleged  that  the  engineer  upon  said  train  had  complete  con^ 
trol  over  the  movements  thereof,  through  the  management  of 
his  engine;  admitted  that  train  Extra  143  ran  past  the  side 
track  for  about  one-eighth  of  a  mile,  and  that  it  collided  with 
train  Extra  144  (the  train  upon  which  plaintiff  was  acting  as 
brakeman),  but  alleged  that  it  was  necessary  and  proper  at 
that  time  and  place,  and  that  it  was  good  and  proper  railroad- 
ing, then  and  there,  for  Extra  143  to  pass  the  said  town  of 
Selah  for  some  distance  for  the  purpose  of  permitting  the 
train  which  it  would  meet  there  to ''saw  by,  "proper  signals 
having  been  given  to  Extra  144 ;  that  said  trains  could  not  pass 
each  other  in  any  other  way;  and  the  other  ordinary   allega- 
tions in  an  answer  to  a  complaint  of  this  character.     The  de- 
fendants each  demurred  to  the  complaint  for  the  reason  that 
the  same  did  not  state  facts  sufiBcient  to  constitute  a  cause  of 
action,  that  there  was  a  misjoinder  of  parties  defendant,  and 
that  there  was  a  misjoinder  of  causes  of  action;  and  the  over- 
ruling of  this  demurrer  by  the  court  is  the  basis  of  the  first 
assignment  of  error,  the  appellants  contending  that  there  is  a 
misjoinder  of  parties  defendant — that  the  railroad  company 
and  the  conductor  could  not  be  joined  in  the  same  action, 
under  the  rule  announced  by  this  court  in  Clark  v.  Great 
Northern  Railroad  Co.,  72  Pac.  477.     An  examination  of  that 
case  shows  that  it  is  not  in  point.     That  was  an  action  for  a 
breach  of  a  carrier's  contract  to  transport  plaintiff  as  a  pas- 
senger, and  an  action  for  a  tort  arising  from  the  alleged  un- 
lawful use  of  excessive  force  in  ejecting  plaintiff  from  the  train ; 
and  it  was  held  that  under  section  4942,  2  Ballinger's  Ann. 
Codes  &  St. ,  providing  that  the  plaintiff  may  unite  several 
causes  of  action  in  the  same  complaint  when  they  arise  out  of 
contract,  express  or  implied,  or  injuries,  with  or  without 
force,  to  the  person,  these  causes  of  action  could  not  be  united, 
on  the  ground  that  actions  ex  contractu  could  not  be  united 
with  actions  ex  delicto.     So  that  it  will  be  seen  that  the  rule 
announced  in  this  case  has  no  bearing  upon  the  questions  at 
issue.     This  question  was,  however,  brought  squarely  before 
this  court  in  the  case  of  Howe  v.  N.  P.  Ry.  Co.,  30  Wash.  569, 
70  Pac.  1100,  60  L.  R.  A.  949>  where,  after  an  examination  of 
the  authorities,  which  were  conceded  to  be  somewhat  con- 
flicting, the  court  decided  that  an  action  for  tortious  negli- 
gence   might    be    maintained  against  the  master  and  his 
employee  jointly  where  the  injury  was  caused  by  the  act  of 
the  latter. 
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There  is  but  one  objection  to  the  testimony  made  by  appel- 
lants in  this  case,  and  that  is  expressed  in  assignment  No.  7, 
viz. ,  that  the  court  erred  in  overruling  the  defendants'  objec- 
tion to  the  introduction  of  rule  309  in  rebuttal.  Rule  309  is 
as  follows:  "In  case  several  trains  meet  at  a  station  and  it  is 
found  necessary  to  saw  by  or  do  other  work,  directions  will 
be  given  in  order  to  expedite  preference  train  by  senior  con- 
ductor.'' The  objection  was  based  upon  the  assertion  that 
the  rule  did  not  relate  to  any  of  the  issues  of  the  case,  or  to  the 
circumstances  which  prevailed  at  the  time  of  the  collision; 
the  contention  being  that  the  rule  only  applied  to  occasions 
where  there  was  a  preference  train,  and  that  the  jury  would 
conclude  that  Deuster,  under  the  rules  of  the  company,  was 
the  one  to  direct  the  action  of  the  trains  at  the  time  and  place 
in  question,  and  that  they  were  thereby  very  greatly  prej- 
udiced by  the  introduction. of  this  rule.  But  according  to  the 
testimony  of  the  appellant  Deuster  himself,  whether  or  not 
he  was  acting  as  senior  conductor,  he  had  a  right  to  direct 
the  operation  of  the  trains.  He  testified  that  the  condition  of 
afiairs  at  the  Selah  Station  was  what  is  known  in  railroading 
as  a  "jack  pot,"  and  that,  when  it  became  necessarv  to  "saw 
by, "  the  man  who  occupied  the  position  that  he  (appellant 
Deuster)  did  would  have  the  right  to  say  to  conductors  of  the 
other  trains  what  was  to  be  done  there  with  reference  to 
sawing  by.  So  that  it  seems  to  us  that  the  introduction  of 
the  rule,  under  the  circumstances,  was  entirely  harmless. 

Certain  special  interrogatories  were  requested  by  the  appel- 
lants to  be  submitted  by  the  court  to  the  jury,  which  were  re- 
fused, and  error  is  based  upon  such  refusal.  In  addition  to 
the  fact  that  it  seems  to  us  that  the  evidence  did  not  justify 
the  submission  of  such  interrogatories,  this  court  has  decided 
in  Pencil  v.  Home  Ins.  Co.,  3  Wash.  St.  48s,  28  Pac.  1031, 
Bailey  v.  Tacoma  Traction  Co.,  16  Wash.  48,  47  Pac.  241, 
and  Walker  V.  McNeill,  17  Wash.  582,  50  Pac.  518,  that  the 
question  of  the  submission  to  the  jury  of  special  interroga- 
tories is  addressed  to  the  discretion  of  the  trial  court,  and  is 
not  reviewable  on  appeal. 

It  is  alleged,  also,  that  the  court  erred  in  refusing  to  give 
instruction  No.  2  requested  by  appellants,  which  was  as  fol- 
lows: "You  are  instructed  that  the  engineer  of  train  No. 
143,  which  collided  with  the  train  upon  which  plaintiff  was 
brakeman  at  the  time  and  place  of  the  accident,  was  a  fel- 
low servant  of  the  plaintiff;  and,  if  you  find  from  the  evidence 
that  the  carelessness  of  the  engineer  of  said  train  No.  143 
caused  the  collision  in  which  plaintiff  was  injured,  then  the 
plaintiff  cannot  recover,  and  your  verdict  must  be  for  the  de- 
fendant Northern  Pacific  Railroad  Company."  If  the  evi- 
dence established  the  fact  that  the  engineer  was  in  control  of 
train  No.  143  to  such  an  extent  that  he  was  permitted  to  order 
its  movements,  then  such  control  and  direction  would  consti- 
tute him  a  vice  principal  of  the  railroad  company,  for  it  is 
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the  controlling  and  directing  power  and  authority  which 
determines  whether  or  not  he  is  the  alter  ego  of  the  com- 
pany, rather  than  any  particular  name  by  which  he  is  called ; 
and,  if  he  had  such  authority,  then  he  would  not  be  a  fellow 
servant,  and  the  company  could  not  escape  responsibility  by 
pleading  his  acts.     But  in  any  event  the  law  in  relation  to 
the  powers  and  duties  and  responsibilities  of  the  engineer 
was  given  by  the  court  in  its  seventh  instruction,  in  the  fol- 
lowing language:    ^' If  you  find  from  the  evidence  that  the 
collision  and  consequent  injury  to  the  plaintiff  was  caused  by 
the  carelessness  of  the  engineer  of  train  No.  I43  in  pulling  his 
train  out  onto  the  line  just  west  of  Selah  Station  too  close  be- 
hind the  flagman  who  had  been  sent  out,  and  if  you  further 
find  that  the  conductor  of  the  train — that  is,  the  defendant 
Deuster — did  not  order  or  signal  such  engineer  to  pull  his 
train  out  when  he  did,  and  that  if  said  conductor,  by  reason 
of  the  belief  that  a  flagman  had  been  sent  out  ahead  a  proper 
distance,  and  the  conductor  Deuster,  as  conductor  of  train 
No.  143,  onder  the  rules  and  regulations  of  the  company,  had 
no  authority  to  direct  the  engineer  as  to  the  movement  of 
the  train  at  that  time,  but  that  the  engineer  had  a  right, 
under  such  rules  and  regulations,  to  decide  as  to  the  move- 
ment of  the  train  at  that,  time,  then  you  should  find  for  the 
defendant. ' '    So  that  it  would  seem  that,  even  if  the  appel- 
lants' view  of  the  law  were  correct,  and  the  defendant  com- 
pany's responsibilities  could  be  transferred  to  the  engineer, 
by  giving  him  powers  and  authority  which  are  usually  exer- 
cised by  conductors,  that  view  of  the  law  was  presented  to 
the  jury.    And  so  with  the  other  instructions  asked  by  the 
appellants.     All  the  instructions  which  properly  stated  the 
law  were  given  by  the  court  in  another  form.     The  court,  in 
its  sixth  instruction,  stated  the  law  favorably  for  the  appel- 
lants, when  it  said:    ''If  you  find  from  the  evidence  that  the 
engineer  of  train  144  was  flagged  just  prior  to  the  collision, 
and  that  after  seeing  such  flag  he  could  have,  by  the  exercise 
of  ordinary  care,  brought  his  train  to  a  standstill  before  it 
collided  with  train  143 — that  is,  if,  by  using  the  air  brakes 
and  the  means  for  stopping  his  train,  he  could  have  stopped 
it  after  being  flagged,  and  thus  avoided  the  collision  and  con- 
sequent injury — and  that  after  seeing  the  flag  the  engineer  of 
train  No.  144  carelessly  and  negligently  failed  to  stop  his 
train,  and  this  caused  the  collision  and  injury  to  plaintiff,  and 
that  such  carelessness  and  negligence   was  the  direct    and 
proximate  cause  of  the  collision  and  injury,  then  the  plaintiff 
cannot  recover  in  this  case,   because  there  is  no  allegation  or 
claim  in  the  complaint  that  the  injury  to  plaintiff  was  the  result 
of  the  carelessness  01  negligence  of  the  train  crew  of  train  Extra 
144,  but,  as  we  have  stated,  the  negligence  charged  is  the 
negligence  of  the  defendant  Deuster,  as  conductor  of  train 
i43>  in  pulling  his  train  on  to  the  main  track  as  alleged  in 
the  complaint* "    So  that  the  whole  question  of  responsibility 
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and  proximate  cause  was  presented  to  the  jury  ander  the 
limitations  which  had  been  established  by  the  language  of  the 
complaint.  And  under  the  instructions  of  the  court,  which 
were  full  and  complete,  all  the  other  questions  which  are  dis- 
cussed by  the  appellants  were  settled  by  the  jury. 

There  seems  to  be  no  merit  in  the  assignments  of  error  in 
relation  to  the  manner  in  which  the  jury  were  instructed 
concerning  the  form  ol  their  required  answer  to  special 
interrogatories,  or  in  regard  to  the  actions  of  the  jurors  in 
any  respect. 

It  is  earnestly  contended,  however,  and  we  think  with  some 
justice,  that  the  verdict  in  this  case  is  excessive.  There  is  no 
loss  of  limb  and  no  disfiguration;  the  injury  which  was  proven 
being  an  injury  to  the  tissue,  and  a  weakness  of  the  attach- 
ment of  the  muscles  of  the  pelvic  bone;  the  doctors  who 
attended  respondent  being  unable  to  testify  that  there  was 
any  permanent  injury  to  the  kidneys;  and  their  testimony  in 
relation  to  the  permanency  of  the  injury  to  the  muscles  was, 
to  a  great  degree,  speculative.  There  seems  to  be  no  cer* 
tainty  that  the  injury  will  be  permanent,  and,  in  any  event, 
according  to  the  testimony  of  respondent,  he  is  still 
qualified  to  pursue  other  callings  than  that  of  a  brakeman, 
which  he  testified  he  had  pursued  before.  We  think,  under 
all  the  circumstances  shown  by  the  testimony,  that  $12,500  is 
an  excessive  verdict — a  result  more  from  a  consideration  by 
the  jury  of  the  large  amount  sued  for,  viz.,  $28,215,  than  from 
a  consideration  of  the  damage  actually  shown.  We  think 
that,  under  the  testimony,  considering  the  expense  of  medical 
treatment  and  the  disability  shown,  $8,000  would  have  been 
as  large  a  verdict  as  should  have  been  returned. 

The  judgment  of  this  court  is  that,  if  within  30  days  from 
the  filing  of  this  opinion,  the  plaintiff  remit  from  the  judg« 
ment  appealed  from  the  sum  of  $4,500,  the  judgment  will  be 
approved;  otherwise  it  will  be  reversed. 

FULLERTON,  C.  J.,  and  HADLEY,  ANDERS,  and 
MOUNT,  JJ.,  concur. 


SCHLEMMER  V.    BUFFALO,    R.    &   P.    Ry.    Co. 

{Supreme  Court  of  Pennsylvania,  Nov,  9,  1903,) 

[56  Atl.  Rep.  417.] 

Injury  to  Employee — Evidence— Nonsuit* 

In  an  action  to  recover  damages  for  the  death  of  a  brakeman,  where 
the  evidence  showed  that  deceased  at  the  time  of  his  death  was  making* 
a  coupling,  that  immediately  before  the  accident  he  was  warned  of  the 

*As  to  contributory  negligence  and  assumption  of  risk  where  em* 
ployees  fail  to  comply  with  rules  or  instructions,  see  Nordquist  v.  Great 
Northern  Ry.  Co.  (Minn.),  8  R.  R.  R.  340, 31  Am.  &  Eng.  R.  Cas.,  N.  8., 
340  ;  Brie  R.  Co.  v.  Kane  (C.  C.  A.),  8  R.  R.  R.  423,  31  Am.  &  Bng.  R.. 
CaA*>  N.  8.,  423  (violation  of  rules)  ;  8cott  v.  Eastern  Ry.  Co.  of  Min« 
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danger,  and  waa  inatmcted  aa  to  the  method  of  doing  it,  btit  that  he 
f ailal  to  follow  the  instmctiona,  and  waa  killed,  a  noniuit  ia  properly 
directed. 

Appeal  from  Court  of  Common  Pleas,  Jefferson  County. 

Action  by  Catharine  Schlemmer  against  the  Buffalo, 
Rochester  &  Pittsbnrg  Railway  Company.  From  a  judgment 
refusing  to  take  off  a  nonsuit,  plaintiff  appeals.    Affirmed. 

The  following  is  the  opinion  of  Thomas,  P.  J.,  in  the 
lower  court : 

"Ordinarily,  a  master  is  required  to  provide  for  his  serv- 
ants or  employees  not  perfect,  or  even  the  best  of,  appliances, 
but  such  as  are  reasonably  suitable  for  the  purpose  of  carry- 
ing on  the  business  about  which  they  are  engaged.  When 
this  has  been  done,  the  employee  assumes  the  risk  of  injury 
from  such  ordinarjT  dangers  as  necessarily  and  usually 
accompany  his  employment,  and  from  any  unusual  dangers 
incident  to  said  employment  of  which  he  had  notice  and  vol- 
untarily exposed  himself  thereto.  The  evidence  showed  that 
plaintiff's  decedent,  who  was  shown  to  have  been  a  com- 
petent man  in  the  position  of  brakeman,  which  he  occupied, 
and  in  which  he  had  had  considerable  experience,  attempted 
to  make  a  coupling,  which  was  shown  not  to  have  been  com- 
plicated or  difficult  to  understand,  and  of  which  said  decedent 
undoubtedly  had  a  thorough  knowledge  and  comprehension, 

neeota  (MinnOt  8  R-  R-  R-  647,  31  Am.  A  Bng.  R.  Cas.,  N.  S.,  647  ; 
Gortnan  v.  Minneapolis  A  St.  L.  Ry.  Co.  (Iowa),  3  R.  R.  R.  293,  26  Am. 
A  Eng.  R.  Cas.,  N.  S.,  293  (assumption  of  risk  of  uncoupling  moving 
cars  after  being  properly  instructed) ;  Green  v,  Brainerd  A  N.  M.  Ry. 
Co.  (Minn.),  4  R.  R.  R.  87,  27  Am.  A  Eng.  R.  Cas..  N.  S.,  87  (contribu- 
tory negligence  in  violating  rules) ;  Missouri,  K.  A  T.  Ry.  Co.  of  Texas 
V.  Pawkett  (Tex.),  3  R.  R.  R.  185,  26  Am.  A  Eng.  R.  Cas.,  N.  S.,  185 
(violation  of  rules  not  contributory  negligence  per  se) ;  notes,  20  Am. 
it  Eng.  R.  Cas.,  N.  S.,  277  (contributory  negligence  in  disregarding 
rules) ;  L/Ouisville  &  N.  R.  Co.  v.  Hiltner  (Ky.),  20  Am.  A  Eng.  R.  Cas., 
X.  S.,  279  (contributory  negligence  of  engineers  in  violating  rule 
prescribing  distance  to  be  kept  between  moving  trains) ;  McCreery  v. 
Ohio  River  R.  Co.  (W.  Va.),  20  Am.  A  Eng.  R.  Cas.,  N.  8.,  875  (contribu- 
tory negligence  of  conductor  in  failing  to  observe  rules  concurring  with 
company's  negligence  in  allowing  derrick  to  swing  over  track)  ; 
Chicago,  etc.,  R.  Co.  v,  McCarty  (Neb.)y5  Am.  A  Eng.  R.  Cas.,  N.  S., 
Sff7  (disobedience  to  orders) ;  Chattanooga  8.  R.  Co.  v,  Myers  (Ga.),  19 
Am.  A  Eng.  R.  Cas.,  N.  8.,  776  (riding  on  locomotive  in  violation  of 
role,  effect  of  custom) ;  Alabama^  etc.,  R.  Co.  v.  Ritchie  (Ala.),  5  Am. 
A  Eng.  R.  Cas.,  N.  8.,  554  (violation  of  rules) ;  Galveston,  H.  A  8.  A. 
Ry.  Co.  V.  Adams  (Tex.),  20  Am.  A  Eng.  R.  Cas.,  N.  8.,  274  (violation 
of  niles  not  contributory  negligence  per  se) ;  Fluhrer  v.  Lake  Erie  & 
M.  8.  Ry.  Co.  (Mich.),  17  Am.  A  Eng.  R.  Cas.,  N.  8.,  463  (going  between 
ears  to  couple  them,  contributory  negligence) ;  Tullis  v»  Lake  Shore  & 
W.  R.  Co.  (C.  C.  A.),  20  Am.  A  Eng.  R.  Cas.,  N.  8.,  335  (violation  of  rule 
requiring  employee  to  be  on  top  of  cars  is  not  contributory  negligence, 
where  he  was  injured  while  in  a  safer  place) ;  Lonzer  v.  Lehigh  Val. 
R.  Co.  (Pa.),  21  Am.  A  Eng.  R.  Cas.,  N.  8.,  333  (contributory  negli- 
gence of  engineer  in  violating  rule  limiting  speed)  ;  Chattanooga  8.  R. 
Co.  V.Myers  (Ga.),  19  Am.  A  Eng.  R.  Cas.,  N.  8.,  776  (voluntarily 
riding  on  locomotive) ;  Louisville  A  N.  R.  Co.  v,  Bowcock  (Ky.),  17  Am. 
A  Eng.  R.  Caa.,  N.  8.,  421  (car  coupler  going  between  cars) ;  Atchison, 
etc,  R.  Co.  V.  Stattery  (Kan.),  8  Am.  A  Eng.  R.  Cas.,  N.  8.,  764. 

10  R  R  R— 16 
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between  one  of  defendant's  cars  and  a  steam  shovel  or  con- 
struction car,  which  was  being  conveyed  by  defendant  com- 
pany, for  some  private  parties,  from  a  point  in  the  state  of 
New  York  to  one  in  this  commonwealth;  that  plaintiff's  de- 
cedent, who  could  evidently  see    and    understand  the  said 
coupling  as  attached  to  the  steam  shovel,  had  his  attention 
called  thereto,  and  was  directed  as  to  his  position  in  making 
use  thereof  twice  by  the  conductors  of  his  own  train  and  of 
the  switching  engine  crew,  and  within  a  very  few  minutes  of 
the  accident;  and  that  in  making  said  coupling  decedent, 
contrary  to  the  instruction  immediately  prior  thereto  given, 
raised  his  head  too  much,  and  because  of  that,  as  well  as  be- 
cause of  the  irregularity  or  unevenness  of  the  heights  of  the 
respective  car  and  steam  shovel,  and  the  absence  of  hampers 
or  deadwopds  that  would  properly  operate  for  the  purpose  of 
preventing  that  which  actually    happened,   the  decedent's 
head    was    crushed,   resulting    in    his    almost    immediate 
death.    The  plaintiff's  statement  declares  that  the    coup- 
ling of  the  steam  shovel  was  exceedingly  complicated  and 
dangerous,  and  that  decedent  was  not  warned  of  said  unusual 
and  dangerous  appliance,  and  by  reason  thereof  the  accident 
happened  which  resulted  in  the  death  of  decedent     Plaintiff's 
testimony  not  only  fails  to  sustain  these  charges  but  qnite 
negatives  them.     That  the  coupling  arrangement  was  not 
complicated  was  made  very  apparent  by  the  testimony;  that 
decedent  was  warned  as  to  the  danger,  and  directed  as  to  the 
manner  of  operation  was  conclusively  proven;  and  that   he 
attempted  the  act  of  making  the  coupling  with  a  full  knowl- 
edge of  the  danger  seems  to  be   beyond    controversy.     A 
citation  of  authorities  is  not  necessary  to  show  that  the  defend- 
ant company  is  not  to  be  held  for  negligence  because  of  the 
fact  that  it  has  undertaken  to  convey  a  steam  shovel,  equipped 
with  a  means  of  coupling  which  is  not  of  the  latest  device,  or 
even  if  it  were  dangerous,  where  the  brakeman  understood  or 
was  made  aware  of  the  difficulty  or  danger  to  be  guarded 
against;    nor  if  the  injury  was  caused  by  the  fault  of  the  em- 
ployee in  taking  unnecessary  risks,  or  in  failing  to  heed 
warnings    or    instructions,   especially    when  given    by    his 
superiors  whose  duty  it  is  to  do  so;  nor  by  voluntarily  plac- 
ing himself  unnecessarily  in  a  dangerous  position,  whereby 
he  is  injured.     It  is  alleged  that  these  rules  ar^  not  applica- 
ble to  the  case  at  bar,  or  rather  that  the  case  at  bar  is  re- 
moved therefrom  by  the  act  of  Congress   which  went  into 
effect  a  few  days  prior  to  this  accident,  and  which  prohibits 
all  carriers  from  hauling  or  permitting  to  be  hauled  on   their 
lines  any  car  used  in  interstate  traffic  which  is  not  equipped 
with  the  automatic  coupler,  the  eighth  section  of  which  pro- 
vides ^that  any  employee  of  such  common  carrier  who  may 
be  injured  by  any  locomotive  car  or  train  in  use  contrary  to 
the  provisions  of  this  act  shall  not  be  deemed  thereby  to 
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have  assumed  the  risk  thereby  occasioned*  although  cos- 
tinning  in  the  employment  of  such  common  carrier  after  the 
unlawful  use  of  such  locomotive,  car,  or  train  has  been 
brought  to  his  knowledge. ' 

"It  is  urged  that  this  steam  shovel  was  not  a  'car  used  in 
interstate  traffic,' and  therefore  the  act  of  Congress  is  not 
applicable  thereto.  But  even  were  the  steam  shovel,  as 
shown  to  have  been  operated  or  transferred  and  equipped, 
construed  to  come  under  the  provisions  of  said  act,  we  are  of 
opinion  that  plaintiff  is  not  entitled  to  recover,  for  the  rea- 
son that  her  own  testimony  adduced  at  the  trial  showed  the 
decedent  to  be  guilty  of  negligence  that  contributed  to  his 
death.  True,  under  said  act  he  was  not  considered  to  have 
assumed  the  risk  of  his  employment,  but  by  this  is  certainly 
meant  no  more  than  such  risks  as  he  was  exposed  to  thereby, 
and  resulted  in  injury  free  from  his  own  negligent  act.  It 
would  hardly  be  argued  that  defendant  would  be  liable,  under 
such  circumstances,  were  the  employee  to  voluntarily  inflict 
an  injury  upon  himself  by  means  of  the  use  of  the  improperly 
equipped  car.  And  yet  it  is  but  a  step  from  contributory  neg- 
ligence to  such  an  act.  We  think  the  true  position  to  be 
that  the  employee  is  placed  in  the  position  that  he  would  be 
in  case  he  were  furnished  with  a  defective  appliance,  which 
fact  is  known  to  his  employer,  but  not,  either  actually  or  con- 
structively, to  the  employee.  In  such  a  case  the  employee 
has  not  assumed  the  said  risk  incident  to  his  employment, 
and  yet  it  would  not  be  seriously  contended  that  such  an  em- 
ployee might  recover  for  an  injury  to  which  his  own  negli- 
gence had  contributed.  It  has  been  held  that  contributory 
negligence  will  bar  a  recovery  for  an  injury  inflicted  by  de- 
fendant's negligence  which  is  the  result  of  a  failure  to  com- 
ply with  statutory  requirements.  McRickard  v.  Flint,  114  N. 
Y.  222,  21  N.  E.  153;  Grand  v.  Mich.  C.  R.  Co.,  83  Mich. 
564  47  N.  W.  837.  "  L.  R.  A.  402;  Nugent  v.  Vanderveer,  38 
Hun,  487.  39  Hun,  322.  It  seems  very  clear  to  us  that,  what- 
ever view  we  may  take  of  this  case,  we  are  led  to  the  legal 
conclusion  that  decedent  was  guilty  of  negligence  that  con- 
tributed to  his  death,  and  that  the  plaintifi,  however  deserv- 
ing she  may  be,  or  however  much  we  regret  the  unfortunate 
accident,  cannot  recover. 

''The  motion  to  take  off  the  nonsuit  is  refused." 

Argued  before  MITCHELL,  C.  J.,   and   DEAN,  FELL. 
BROWN.  MESTREZAT,  and  POTTER,  JJ. 

A.  J.   Truitt,   Jeff.    G.  Wingert,   and  Charles  Corbet,   for 
appellant. 
Cadmus  Z.  Gordon  and  C.  H.  McCauley,  for  appellee. 

PER  CURIAM.    Whether  the  act  of  Congress  of  March  2. 
1893,  c.  196,  27  Stat.  531   [U.  S.  Comp.  St.  1901,  p.  3174],  in 
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regard  to  the  use  of  automatic  couplings  on  cars  employed  in 
interstate  commerce,  has  any  applicability  at  all  in  actions 
for  negligence  in  the  courts  of  Pennsylvania,  is  a  question  that 
does  not  arise  in  this  case,  and  we  therefore  express  no  opin- 
ion upon  it.  The  learned  judge  below  sustained  the  nonsuit 
on  the  ground  of  the  deceased's  contributory  negligence,  and 
the  judgment  is  affirmed  on  his  opinion  on  that  subiect. 


Riser  v.  Southern  Ry.  Co.  et  al. 

(Supreme  Court  of  South  Carolina^  Nov.  27^  190J.) 

[46  8.  B.  Rep.  47.] 

Willful  Torts  of  Employees— Liability  of  Master.* 

An  action  lies  agrainat  a  corporation  and  its  servant  for  the  willful 
tort  of  the  servant,  though  the  master  has  not  directed  or  ratified  the 
tort. 

Depositions. 

Under  Code  of  Law,  §  2283,  providing^  that  depositions  taken  de  bene 
esse  shall  be  retained  by  the  officer  until  he  delivers  them  into  the 
court,  or,  together  with  the  certificate,  shall  be  sealed  up  by  the  officer, 
and  directed  to  such  court,  and  sent  either  bj  mail  or  express,  where 
the  certificate  of  the  notary  stales  that  the  depositions  were  retained  by 
him  until  they  were  placed  in  the  post  ofiQce  properly  addressed,  and 
that  he  personally  placed  them  in  the  post  office,  it  makes  no  difference 
whether  he  prepared  the  certificate  before  or  after  placing*  the  dep- 
ositions in  the  envelope. 

Personal  Injuries — Medical  Testimony. 

In  an  action  for  personal  injuries  a  physician  cannot  testify  whether 
the  shock  of  a  stated  collision  produced  a  stated  result. 

Objections  to  Evidence. 

Where  an  objection  to  evidence  does  not  state  the  grounds  thereof, 
it  will  not  be  considered.  « 

Instructions. 

Where  there  was  nothing  in  the  testimony  in  an  action  for  injuries 
to  plaintiff  contesting  the  fact  that  he  was  a  mail  agent,  assumption  of 
such  fact  in  an  instruction  is  not  erroneous  as  a  charge  on  the  evidence. 

Appeal  from  Common  Pleas  Circuit  Court  of  Newberry 
County;  Izlar,  Special  Judge. 

Action  by  Luther  A.  Riser  against  the  Southern  Railway 
Company  and  Marion  Rich.  Judgment  for  plaintiff.  De- 
fendants appeal.     Affirmed. 

The  following  are  defendants'  exceptions  other  than  those 
stated  in  the  opinion: 

*See  foot-note  appended  to  Southern  Ry.  Co.  i^.' James  (Ga.),  9  R.  R. 
R.  158,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  158 ;  Williams  v.  Southern  Ry.  in 
Kentucky  (Ky.),  7  R.  R.  R.  732,  ao  Am.  A  Eng.  R.  Cas.,  N.  S.,732 
(liability  for  malicious  act  of  brakeman  in  ordering  boy  from  moving 
freight  car) ;  foot-note  appended  to  Texas  A  P.  Ry.  Co.  v,  Hamilton 
(Tez.  Civ.  App.),  1  R.  R.  R.  884,  24  Am.  A  Eng.  R.  Cas.,  N.  S.,884 
(frightening  teams) ;  Denver  A  R.  G.  R.  Co.  v,  Buffehr  (Colo.),  4  R.  R. 
R.  762,  27  Am.  A  Eng.  R.  Cas.,  N.  S.,  762  (trespasser  on  track)  ;  notes, 
20  Am.  A  Eng.  R.  Cas.,  N.  S.,  442  (assaults) ;  22  Am.  A  Eng.  R.  Cas., 
N.  S.,  440  (malicious  acts  of  employees) ;  12  Am.  A  Eng.  R.  Cas.,  N. 
8.,  272 ;  22  Am.  A  Eng.  R.  Cas.,  N.  S.,  924  (assaults  upon  passengers). 


Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas.  N  S       245 

Riser  v.  Sottthero  R7.  Co 

^'First  Motion  to  Require  Election,  i.  Error  of  the  pre- 
sidiDcr  judge  in  overruling  defendant's  motion  to  require 
plaintiff  to  elect  upon  which  cause  of  action  stated  in  the 
complaint  be  would  proceed  to  trial,  namely,  the  cause  of 
action  based  upon  ordinary  negligence  or  that  based  upon 
willful  tort.  These  causes  of  action  are  separate  and  distinct 
from  and  inconsistent  with  each  other.  The  act  of  1898  (33 
St.  at  Large,  p.  693)  relieves  plaintiff  from  election  only  where 
the  acts  of  negligence  or  other  wrongs  are  several  acts,  and 
where  they  cause  or  contribute  to  the  injury.  It  is  impossi- 
ble that  one  act  can  be  both  negligently  and  willfully  done, 
thus  making  of  one  act  several  distinct,  separate,  and  incon- 
sistent acts.  It  is  equally  impossible  that  an  act  negligently 
done  should  cause  or  contribute  with  the  same  act  willfully 
done  to  the  injury  complained  of,  or  vice  versa. 

''Second.  Demurrer  to  Complaint.  3.  Error  of  the  pre- 
sidinsT  judge  in  overruling  the  defendant's  demurrer  to  the 
complaint,  which  was  as  follows:  The  defendant.  Southern 
Railroad  Company,  demurs  to  the  complaint  upon  the  ground 
that  it  does  not  state  facts  sufBcient  to  constitute  a  cause  of 
action,  in  that  the  action  is  based  upon  the  alleged  joint  and 
concurrent  tort  of  the  railway  company  and  its  conductor. 
The  facts  alleged  in  the  complaint  show  that  the  injury  was 
the  result  solely  of  the  negligence  of  the  conductor,  for  which 
in  a  proper  action  the  railway  company  may  be  held  liable 
under  the  principle  of  respondeat  superior,  but  which  does 
not  constitute  a  case  of  joint  and  concurrent  tort. 

''Third.  Objections  to  the  Jurisdiction.  3.  Error  of  the 
presiding  judge  in  overruling  the  objections  of  the  defendant 
to  the  jurisdiction  of  the  court,  and  in  refusing  the  defend- 
ant's motion  to  remove  the  case  to  the  United  States  Circuit 
Court;  the  grounds  of  said  objection  and  motion  being  as  fol- 
lows: 

"  '(i)  That  the  said  defendant  is  a  nonresident  of  the  state 
in  which  said  suit  is  brought,  to  wit,  the  state  of  South  Car- 
olina, but  is  a  corporation  under  the  laws  of  the  state  of  Vir- 
ginia ;  that  the  matter  and  amount  in  dispute  in  said  suit 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of 
$2,000;  that  the  said  suit  is  of  a  civil  nature,  being  an  action 
for  $15,000  for  personal  injuries  to  the  plaintiff  caused  on  the 
26th  of  September,  1901. 

"  '(2)  That  prior  to  the  time  when  the  defendant  was  re- 
quired by  the  laws  of  South  Carolina  to  answer  or  plead  to 
the  complaint  served  upon  defendant  on  January  17,  1902,  to 
wit,  on  the  6th  day  of  February,  1902,  the  defendant  filed 
with  the  clerk  of  the  court  of  common  pleas  for  Newberry 
county.  South  Carolina,  its  petition  for  the  removal  of  said 
cause  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  South  Carolina,  setting  out  the  matters  and  things 
above  set  forth  and  more  fully  appearing  in  the  said  peti- 
tion, which  is  now  on  file  with  the  clerk  of  this  court,  and 
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reference  to  which  is  hereby  made  as  constituting  a  part 
hereof;  that  the  defendant  at  the  same  time  offered  there-- 
with  and  caused  to  be  filed  with  the  said  clerk  a  bond  with 
good  and  sufficient  surety  for  its  entering  in  said  Circuit 
Court  of  the  United  States  for  the  District  of  South  Carolina 
on  the  first  day  of  its  next  session  a  copy  of  the  record  in  this 
suit,  and  for  paying  all  costs  that  may  be  awarded  by  said 
Circuit  Court  if  said  court  shall  hold  that  this  suit  was  wrong- 
fully or  improperly  removed  thereto. 

*"(3)  That  thereafter,  to  wit,  on  February  6,  1902,  before 
the  time  for  answering  said  complaint  expired,  the  defendant 
served  its  answer  upon  the  plaintiff's  attorneys,  and  procured 
a  certified  copy  of  the  record  in  said  cause  to  be  filed  with 
the  clerk  of  the  Circuit  Court  of  the  United  States  aforesaid. 

'"(4)  That  the  defendant  is  advised  that  it  is  the  duty  of 
this  court,  when  said  petition  and  bond  have  been  filed,  to  pro- 
ceed no  further  with  the  cause;  that  his  court  is  without  ju- 
risdiction to  pass  any  order  or  render  any  judgment  therein. 
^  '^  '(5)  That  to  proceed  with  the  trial  of  this  cause  under  the 
circumstances  will  deprive  this  defendant  of  a  right  guarantied 
by  the  Constitution  and  laws  of  the  United  States,  the  right  of 
removal  of  this  cause  to  the  Circuit  Court  of  the  United 
States  under  section  639  et  seq.,  Rev.  St.  U.  S.,  and  acts  of 
Congress  amendatory  thereof  [U.  S.  Comp.  St.  1901,  p.  520], 
and  Const.  U.  S.  art.  3,  §  2. 

*"(6)  The  complaint  states  a  separable,  and  therefore  re- 
movable, case,  so  far  as  the  Southern  Railway  Company  is 
concerned.  The  facts  alleged  present  a  case  where  a  master 
is  liable  only  by  reason  of  the  sole  negligence  of  a  servant,  in 
which  the  master  has  had  no  participation.  The  tort  is  that 
of  the  servant;  the  liability  of  the  master  is  imputed  by  law. 
There  is  therefore  no  joint  tort  stated.' 

^'4.  Error  of  the  presiding  judge  in  holding:  'If  it  has 
been  removed  to  the  United  States  court,  and  Judge  Simon- 
ton  sent  it  back,  it  is  properly  before  this  court,  and  I  over- 
rule the  motion. '  The  error  consisting  in  his  honor  being 
controlled  by  the  decision  of  Judge  Simonton,  whereas  the 
defendant  was  entitled  to  the  individual  judgment  of  his  honor 
upon  the  question,  uninfluenced  by  Judge  Simonton's  rul- 
ing. 

''5.  Error  of  the  presiding  judge  in  holding:  'It  cannot  be 
made  now.  Having  been  made  over  and  having  been  sent 
back,  it  cannot  be  made  now'  (referring  to  the  motion  to  re- 
move the  cause).  Judge  Simonton  having  granted  the  motion 
to  remand,  from  which  no  appeal  lies,  the  only  mode  of  secur- 
ing a  final  decision  of  the  question  was  to  renew  the  motion  in 
the  state  court  to  remove  the  cause,  and  to  appeal  from  the 
ruling  therein. 

"6.  Error  of  the  presiding  judge  in  holding  that  the  court 
of  common  pleas  for  Newberry  county  had  jurisdiction  to 
hear  and  determine  the  cause. 
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''Fifth.  Motion  for  Nonsait.  lo.  Enor  of  the  presiding 
judge  is  not  sustaining  the  first  ground  of  the  motion  for 
nonsuit,  which  was  as  follows:  'The  complaint  alleges  that 
the  plaintiff's  injuries  were  caused  by  the  joint  and  concur- 
rent tort  of  the  defendants.  The  evidence  does  not  tend  to 
sustain  this  allegation.  On  the  contrary,  if  it  tends  to  show 
any  nefi:ligence»  it  is  the  negligence  solely  of  the  defendant 
Rich,  for  which  in  a  proper  action  the  defendant  company 
may  be  held  liable,  but  which  does  not  make  out  a  case  of 
joint  and  concurrent  tort. ' 

"ii.  Error  of  the  presiding  judge  in  not  sustaining  the 
second  ground  of  the  motion  for  nonsuit,  which  was  as  fol- 
lows: 'The  plaintiff  having  alleged  a  joint  and  concurrent 
tort  of  the  defendants,  the  defendant  Southern  Railway  Com- 
pany, a  foreign  corporation,  has  been  deprived  of  the  right  to 
remove  this  cause  to  the  United  States  court.  He  should  be 
required  to  prove  the  facts  so  alleged.  To  allow  him  to  pro- 
ceed in  the  state  court  without  some  evidence  of  this  fact 
would  deprive  the  defendant  of  a  substantial  right  guarantied 
by  the  Constitution  and  laws  of  the  United  States. ' 

"i2.  Error  of  the  presiding  judge  in  not  sustaining  the 
third  ground  of  the  motion  for  nonsuit,  which  was  as  follows : 
'To  allow  the  plaintiff,  after  alleging  a  joint  and  concurrent 
tort  by  a  railroad  company  and  one  of  its  employees,  to  re- 
cover without  proof  of  such  joint  and  concurrent  tort,  but 
simply  on  proof  of  a  negligent  act  of  the- employee,  would 
deprive  the  company  of  its  property  without  due  process  of 
law,  contrary  to  amendment  14  of  the  Constitution  of  United 
States,  for  this  reason:  it  would  deprive  the  company  of  the 
right  of  reimbursement  from  the  defaulting  servant,  which 
woald  otherwise  exist. ' 

"13.  Error  of  the  presiding  judge  in  not  sustaining  the 
fourth  ground  of  the  motion  for  nonsuit,  which  was  as  follows : 
'A  master  cannot  be  held  to  be  a  joint  tort  feasor  with  a  serv- 
ant in  a  willful  or  reckless  tort  calling  for  punitive  damages 
unless  he  has  authorized,  directed,  participated  in,  or  ratified 
the  same.' 

"Sixth.  The  Judge's  Charge.  *  *  *  17.  Error  of  the 
presiding  judge  in  refusing  the  defendant's  first  request  to 
charge,  which  contained  a  correct  proposition  of  law  appli- 
cable to  the  case,  as  follows:  'The  plaintiff  having  alleged  a 
joint  and  concurrent  tort  of  the  defendants,  the  defendant 
Sonthem  Railway  Company,  a  foreign  corporation,  has 
thereby  been  deprived  of  the  right  existing  under  other  cir- 
cumstances of  removing  this  cause  to  the  United  States 
court.  To  sustain  this  action  he  must,  therefore,  prove  that 
the  acts  complained  of  were  the  joint  and  concurrent  negli- 
gence of  the  defendants.' 

"18.  Error  of  the  presiding  judge  in  refusing  the  defend- 
ant's second  request  to  charge,  which  contained  a  correct 
proposition  of  law  applicable  to  the  case,  as  follows:    'The 
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negligence  of  an  employee,  for  which,  and  on  which  acconnt 
only,  the  employer  is  liable,  is  not  the  joint  and  concarrent 
negligence  of  the  employer  and  employee.' 

''19.  Error  of  the  presiding  judge  in  refusing  the  defendant's 
third  request  to  charge,  which  contained  a  correct  prop- 
osition of  law  applicable  to  the  case,  as  follows:  'To  con- 
stitute a  joint  and  concurrent  tort  on  the  part  of  employer 
and  employee,  it  must  appear  that  each  had  a  direct  share  in 
such  tort.  The  liability  of  the  employer  by  reason  of  bis  re- 
lation to  the  employee  does  not  make  out  a  case  of  joint  and 
concurrent  tort. ' 

''20.  Error  of  the  presiding  judge  in  refusing  the  defend- 
ant's fourth  request  to  charge,  which  contained  a  correct 
proposition  of  law  applicable  to  the  case,  as  follows:  'To 
allow  the  plaintiff,  after  alleging  a  joint  and  concurrent  tort 
by  a  foreign  corporatioil  and  one  of  its  employees,  to  recover 
without  proof  of  such  joint  and  concurrent  tort,  would  de- 
prive such  loreign  corporation  of  the  ■  right  of  removal 
guarantied  by  the  Constitution  and  laws  of  the  United 
States. ' 

''21.  Error  of  the  presiding  judge  in  refusing  the  defend- 
ant's fifth  request  to  charge,  which  contained  a  correct  prop- 
osition of  law  applicable  to  the  case,  as  follows:  *To  allow 
the  plaintiff,  after  alleging  a  joint  and  concurrent  tort  by  a 
railroad  company  and  one  of  its  employees,  to  recover  with- 
out proof  of  such  joint  and  concurrent  tort,  but  simply  on 
proof  of  a  negligent  act  of  the  employee,  would  deprive  the 
company  of  its  property  without  due  process  of  law,  contrary 
to  amendment  14,  Constitution  of  United  States,  for  this  rea- 
son; it  would  deprive  the  company  of  the  right  of  reimburse- 
ment from  the  defaulting  servant,  which  otherwise  would 
exist.' 

''22.  Error  of  the  presiding  judge  in  refusing  the  defend- 
ant's sixth  request  to  charge,  which  contained  a  correct  prop- 
osition of  law  applicable  to  the  case,  as  follows:  .'A  master 
is  not  responsible  in  punitive  damages  for  the  willful  tort  of 
his  servant  unless  he  authorized  or  ratified  it.  To  hold  other- 
wise would  deprive  the  master  of  his  property  without  due 
process  of  law,  contrary  to  amendment  I4i  Constitution  of 
United  States.' 

''23.  Error  of  the  presiding  judge  in  refusing  the  defend- 
ant's seventh  request  to  charge,  which  contained  a  correct 
proposition  of  law  applicable  to  the  case,  as  follows:  'A 
master  cannot  be  held  to  be  a  joint  tort  feasor  with  his  serv- 
ant in  a  willful  or  reckless  tort  calling  for  punitive  damages, 
unless  he  has  authorized,  directed,  participated  in,  or  ratified 
the  same. 

'^24.  Error  of  the  presiding  judge  in  refusing  the  defend- 
ant's eighth  request  to  charge,  which  contained  a  correct 
proposition  of  law  applicable  to  the  case,  as  follows:  ^The 
plaintiff,  not  having  alleged  in  his  complaint  any  injury  to 
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his  kidneys,  is  not  entitled  in  this  action  to  recover  damages 
therefor.'" 

T.  P.  Cothran,  for  appellants. 
Johnstone  &  Welch,  for  appellee. 

GARY,  A.  J.  This  is  an  action  for  $15,000  damages  on 
account  of  personal  injuries  sustained  by  the  plaintiff  in  a 
railroad  collision  on  defendant's  line  in  Richland  county,  S. 
C,  26th  September,  1901.  The  complaint  sets  forth  two 
causes  of  action  separately  stated;  one  based  upon  the  joint 
and  concurrent  negligence  of  the  defendants,  the  other  upon 
their  joint  concurrent  willful  tort.  The  complaint  alleges 
that  on  the  night  of  the  26th  of  September,  1901,  the  plain- 
tifi  was  in  charge  of  the  United  States  mail  as  railway  mail 
clerk  upon  the  passenger  train  of  the  defendant  Southern 
Railway  Company,  No.  16,  the  evening  train  from  Green- 
ville to  Columbia ;  that  said  train  collided  at  Fornance  with 
freight  train  No.  72,  the  former  running  into  the  rear  of  the 
latter.  The  collision  is  alleged  to  have  been  due  to  the  joint 
and  concurrent  negligence  and  carelessness  and  fault  of  de- 
fendants in  the  particulars  stated  in  paragraph  6  of  the  com- 
plaint, the  substance  of  which  is  that  the  defendant  Rich, 
who  was  the  conductor  of  No.  72,  disobeyed  orders,  and  ran  his 
train  ahead  of  No.  16,  without  allowing  the  time  required  by 
the  mle,  and,  as  a  result,  before  he  could  get  his  train  upon 
the  side  track  at  Fornance,  the  passenger  train  ran  into  the 
rear  of  his  train  while  it  was  standing  upon  the  main  line. 
The  second  cause  of  action  states  the  facts  substantially  as  in 
the  first  cause  of  action,  except  that  the  conduct  of  the  de- 
fendants is  characterized  as  wanton,  willful,  and  malicious. 
The  answers  of  the  defendants  were  separate,  and  contained 
a  general  denial  of  each  and  eveiy  allegation  of  the  complaint. 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  S8,ooo. 
The  defendants  appealed  upon  numerous  exceptions,  which 
will  be  set  out  in  the  report  of  the  case,  except  those  herein- 
after considered. 

While  the  appellants'  attorney  insists  upon  the  ruling  of 
this  court  on  the  questions  presented  by  the  exceptions 
numbered  i,  2,  3,  4,  5,  6,  10,  11,  12,  13,  17,  18,  19,  20,  21,  and 
23,  he  has  not  argued  them,  as  be  is  of  the  opinion  that  they 
have  been  decided  by  this  court  on  previous  occasions,  ad- 
versely to  the  contention  of  appellants.  He  is  right  in  this 
view,  and,  such  being  the  case,  we  deem  it  only  necessary  to 
overrule  those  exceptions. 

The  assignment  of  error  by  the  seventh  exception  is  as  fol- 
lows: ''Error  of  the  presiding  judge  in  admitting  in  evidence 
the  deposition  de  bene  esse  of  George  R.  North;  the  ground 
of  objection  by  the  defendants  being  that  it  did  not  appear 
that  the  package,  at  the  time  it  was  proposed  to  be  opened, 
was  sealed  under  the  seal  of  the  notary  public,  as  required  by 
law.     On  the  contrary,  it  appears  that  all  the  notary  public 


250      Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S 

Riser  v.  Southern  Ry.  Co 

proposed  to  seal  was  the  certificate  of  deposit  with  the  post- 
master, and  that  was  sealed  before  the  deposition  was  placed 
in  the  envelope. "    A  photographic  copy  of  the  front  and  back 
of  the    envelope    containing   the    deposition    is    set     oat 
in  the  record.     Upon  the  back  of  the  envelope  there  is  in 
typewriting  a  certificate  signed  by  J.  A.  Bell,  notary  public 
for  North  Carolina,  to  the  effect  that  the  deposition  was  re- 
tained in  his  hands  until  he  personally  deposited  it  in   the 
United  States  post  ofiBce  in  Charlotte,  N.  C,  duly  addressed 
to  John  C.  Goggans,  clerk    of    the    court,  Newberry,  S.  C. 
This  typewriting  extends  across  the  flap  of  the  envelope. 
The  signature  of  the  notary  public  is  in  ink,  and  is  below  this 
typewriting,  but  not  across  the  flap  of  the  envelope.     The 
impression  of  the  seal  is  below  the  flap,  and  over  the  notary 
public's  name.     These  facts  are  sufficient  to  bring  the  case 
within  the  provisions  of  section  2883  of  the  Code  of  Laws, 
which  is  as  follows:    ''Every  deposition  taken  under  the  pro- 
visions of  the  two  preceding  sections  shall  be  retained  by  the 
officer  taking  it,  until  he  delivers  it,  with  his  own  hand,  into 
the  court  for  which  it  was  taken,  or  it  shall,  together  with  a 
certificate  of  the  reasons  aforesaid  of  taking  it  and  of  the 
notice,  if  any,  given  to  the  adverse  party,  be  by  such  officer 
sealed  up  and  directed  to  such  court,  either  by  mail  or  ex- 
press, and  remain  under  his  seal  until  opened  in  court."    The 
appellants'  attorney,  however,  contends    that  the  following 
facts  show  that  the  package  containing  the  deposition  was 
not  sealed  in  the  manner  required  by  law:    The  impression 
of  the  seal  shows  clear  through  on  the  front  side  of  the 
envelope,  one  stroke  making  both  impressions.    There  was 
no  evidence  of  the  impression  of  the  seal  upon  the  con- 
tents of  the  envelope,  which  consisted  of  the  testimony  of  the 
witness,  certificate  of  the  notary,  etc.,  showing  that  the  im- 
pression of  the  seal  was  made    before  the  contents  were 
placed  within.     When  the  certificate  of  the  notary  public 
taking  the  deposition  shows  that  it  was  retained  by  him  until 
it  was  placed  in  the  post  office  properly  addressed,  and  that 
he  personally  placed  it  in  the  post  office,  it  makes  no  material 
difference  whether  he  prepared  the  certificate  before  or  after 
placing  the  deposition  in  the  envelope.    This  is  a  substantial 
compliance  with  the  requirements  of  the  statute.     By  refer- 
ence to  the  case  of  Travers  v.  Jennings,  39  S.  C.  410,  17  S. 
E.  849,  it  will  be  seen  that  the  facts  in  that  case  were  quite 
different  from  those  in  the  case  under  consideration.    This 
case  falls  within  the  principle  stated  in  McKenzie  v.  Barnes, 
12  Rich.  Law,  205,  in  which  the  court  uses  this  language: 
''All  the  requisitions  of  these  rules  were  chiefly  directory  to 
the  commissioners,  intended  to  suggest  to  them,  usually  per- 
sons beyond  the  jurisdiction  of  the  court,  means  for  guarding 
against  frauds  which  may  be  practiced  upon  the  depositions 
taken  under  the  authority  intrusted  to  them.     So  far  as  the 
requisitions  of  the  rule  now  of  force  affect  the  discretion  of 
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the  coiirt  itself,  a  substantial  compliance  with  them,  accom- 
panied by  appearances  of  fairness,  may  serve;  whilst  the 
most  exact  adherence  would  not  countervail  evidences  of 
fraud.  The  names  of  commissioners  must  be  'written  by 
themselves,'  yet  a  commission  from  Australia  would  not  be 
ordered  to  remain  unopened  until  another  one  was  sent  to 
prove  the  handwriting  of  the  commissioners;  for  who  would 
prove  the  handwriting  on  the  second  one?  Until  the  contrary 
appeared,  the  handwriting  would  be  presumed  genuine.  With 
like  indulgence,  names  written  on  a  sealed  envelope  will  be 
considered  across  the  seals  until  some  reason  arises  for  sup- 
posing that  the  seals  have  been  broken.  *  *  *  It  has 
been  supposed  that  'across  the  seals'  meant  to  require  such 
arrangement  of  the  names  as  would  prevent  breaking  of  the 
seals  without  disturbance  of  the  names.  It  is,  however,  well 
known  that,  where  skillful  villainy  is  exercised  upon  the 
fastenings  of  paper  packages,  simple  expedients  relied  upon 
to  expose  its  tricks  serve  only  to  prove  treacherous  security 
and  delusion.  To  the  care  and  fidelity  of  the  commissioners 
and  the  vigilant  integrity  of  the  post-office  department  the 
safe  return  of  commissions  sent  by  mail  must  be  confided, 
and  when,  as  rarely  happens,  grounds  for  suspecting  unfair- 
ness are  presented,  a  literal  compliance  with  directions  may 
be  demanded  to  prevent  fraud.  But  when  there  has  been  a 
manifest  effort  to  pursue  a  direction,  and  its  end  has  been 
attained,  the  court  will  not  allow  it  to  be  turned  to  the  defeat 
of  a  fnll  and  fair  trial  by  nice  discriminations  between  de- 
grees of  formality  not  plainly  distinguished  by  material  cir- 
cumstances. The  prominence  given  by  the  appellants,  in 
their  argument  here,  to  their  first  ground  of  appeal,  must  be 
our  excuse  for  the  attention  we  have  bestowed  on  it,  so  dis- 
proportionate to  its  intrinsic  importance."  This  exception 
is  overruled. 

The  assignment  of  error  by  the  eighth  exception  is  as  fol- 
lows: ''Error  of  the  presiding  judge  in  sustaining  the  plain- 
tifi's  objection  to  the  following  question  asked  of  Dr. 
Mcintosh:  'Did  the  shock  of  that  collision  produce  any 
injury  upon  Mr.  Riser's  kidneys?'  Dr.  Mcintosh  was  a 
medical  expert.  More  than  that,  he  attended  the  plaintiff 
from  the  night  of  the  collision,  before  be  was  removed  from 
the  place  of  the  accident,  to  the  time  he  left  the  hospital. 
His  knowledge  as  an  expert  and  his  itersonal  examination  of 
the  plaintiff  qualified  him  to  answer  the  question. "  There 
are  two  reasons  why  this  exception  cannot  be  sustained.  In 
the  first  place,  the  question  propounded  to  the  witness  was  in 
antagonism  to  the  rule  laid  down  in  Easier  v.  Ry.  Co.,  59  S. 
C  317,  37  S.  E.  938.  The  court  has  so  recently  considered 
the  question  raised  by  the  exception  that  it  only  deems  it 
necessary  to  refer  to  the  authority  just  mentioned.  In  the 
second  place,  the  record  shows  that  the  witness  had  already 
practically  answered  the  question  propounded  to  him.  This 
exception  is  therefore  overruled. 
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The  assignment  of  error  presented  by  the  ninth  exception 
is  as  follows:  ''Error  of  the  presiding  judge  in  overruling 
defendant's  objection  to  the  following  question  asked  Mr. 
Rich:  'When  this  accident  happened,  were  yoo  retained  in 
the  service  of  the  company?'  the  same  being  irrelevant." 
When  the  defendant's  attorney  objected  to  the  testimony,  he 
did  not  state  the  grounds  of  his  objection.  The  numerons 
cases  in  this  state  show  that  the  question  is  not  properly  be- 
fore this  court  for  consideration,  and  the  exception  must 
therefore  be  overruled. 

The  assignments  of  error  in  the  fourteenth  and  fifteenth 
exceptions  are  as  follows: 

"(14)  Error  of  the  presiding  judge  charging  the  jury  as  fol- 
lows: 'The  Southern  Railway  having  undertaken  to  trans- 
port the  United  States  mail  was  bound  to  carry  the  agents  in 
charge  of  the  mail.'  The  error  consisting  in  charging  as 
matter  of  fact,  in  violation  of  article  5,  §26,  Const.  S.  C, 
that  the  Southern  Railway  Company  had  undertaken  to 
transport  the  United  States  mail,  which  was  at  issue. 

"(is)  Error  of  the  presiding  judge  in  charging  the  jury  as 
follows:  'The  company  owed  to  this  agent — this  mail  agent 
— the  duty  to  carry  him  safely.'  The  error  consisted  in 
charging  as  matter  of  fact  that  plaintiff  was  a  mail  agent,  and 
that  he  was  on  duty  as  such  at  the  time  of  the  accident, 
which  facts  were  at  issue,  in  violation  of  article  5,  §  26,  Const. 
S.  C."  Appellants'  attorney  does  not  discuss  these  excep- 
tions in  his  argument  further  than  to  say:  "Exceptions  14 
and  15  impute  error  in  charging  upon  the  facts.  A  reference 
to  them  is  all  that  is  needed,  we  submit,  to  be  convinced  that 
error  was  committed."  When  the  charge  is  considered  in  its 
entirety,  it  will  be  seen  that  the  presiding  judge  submitted 
the  facts  at  issue  to  the  jury,  and  likewise  charged  the  jury, 
that,  "If  the  testimony  satisfies  you  that  the  plaintiff  was  a 
mail  agent  in  charge  of  the  United  States  mail,  and  was  on 
board  of  the  passenger  train  of  the  defendant  the  Southern 
Railway  Company  at  the  time  of  the  injuries  of  which  he 
complains,"  etc. ;  thus  submitting  this  specific  fact  for  their 
determination.  There  is  nothing  in  the  testimony  showing 
that  this  fact  was  contested.  It  seems  to  have  been  assumed 
even  by  the  defendants'  witnesses.  These  exceptions  are 
likewise  overruled. 

The  assignments  of  error  in  the  sixteenth  and  twenty- 
second  exceptions  are  as  follows: 

"(16)  Error  in  charging  the  jury  as  follows:  'If  the  said 
negligent  acts  were  done  by  the  defendant,  its  agents  or  serv- 
ants, wantonly,  willfully,  and  maliciously,  such  mail  agent 
would  be  entitled,  on  proving  his  case,  to  not  only  com- 
pensatory, but  punitive,  damages.*'  The  error  consisting  in 
(i)  holding  a  master  liable  for  punitive  damages  for  the  will- 
ful tort  of  the  servant  without  authorization,  direction,  par- 
ticipation, or  ratification  on  the  master's  part;  (2)  in  an 
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action  based  upon  the  joint  willful  tort  of  master  and  serv-^ 
ant  allowing  a  recovery  of  punitive  damages  against  the 
master  upon  proof  of  a  willful  tort  by  the  servant  without 
anthorization^  participation,  direction,  or  ratification  on  the 
part  of  the  master.  In  both  instances  depriving  the  defend^ 
ant  company  of  its  property  without  due  process  of  law,  con- 
trary to  amendment  14,  Constitution  of  the  United  States." 

^'(22)  Error  of  the  presiding  judge  in  refusing  the  defend- 
ants' sixth  request  to  charge,  which  contained  a  correct  prop- 
osition of  law  applicable  to  the  case,  as  follows:  'A  master 
is  not  responsible  in  punitive  damages  for  the  willful  tort  of 
his  servant,  unless  he  authorized  or  ratified  it.'  To  hold 
otherwise  would  deprive  the  master  of  his  property  without 
due  process  of  law,  contrary  to  amendment  14,  Constitution 
of  the  United  States." 

The  cases  cited  in  the  argument  of  the  appellants'  attor- 
ney from  this  state  show  that  the  question  is  settled  in  South 
Carolina  contrary  to  his  contention.  These  exceptions  are 
likewise  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  a£Brmed. 


Grout  et  al.  v.  Tacoma  Eastern  R.  Co. 

{Supreme  Court  of  Washington^  Dec.  77, 1903,) 

[74  Pac.  Rep.  665.] 

Desth  of  Brakeman — Defective  Coupling— Assumption  of  Risic— Piead-^ 
inff. 
Under  a  statute  providing  that  pleading's  shall  be  liberally  con- 
strued, a  complaint  in  an  action  for  death  of  a  railroad  brakeman, 
alleged  to  have  been  caused  by  a  defective  coupling,  reviewed,  and  held 
not  demurrable  on  the  ground  that  it  showed  on  its  face  that  deceased 
had  knowledge  of  the  defect  and  assumed  the  risk. 

Same — Same — Fellow  Servants.* 

A  brakeman  and  a  conductor  in  charge  of  a  construction  train   are 

*A8  to  whether  a  conductor  is  a  fellow  servant  of  the  other  trainmen 
of  his  train,  see  Hicks  v.  Southern  Ry.  Co.  (S.  Car.),  4  R.  R.  R.  540,  27 
Am.  Sl  Eng.  R.  Cas.,  N.  S.,  540  (conductor  not  a  fellow  servant  of  a 
flagman  on  his  own  train) ;  Linck  v.  Louisville  &  N.  R.  Co.  (Ky.),  16 
Am.  &  Eng.  R.  Cas.,  N.  8.,  831  (conductor  acting  as  brakeman  and 
engineer  are  fellow  servants) ;  Jackson  v,  Norfolk  8l  Western  R.  Co. 
(W.  Va.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  455 ;  Norfolk  &  W.  R.  Co.  v, 
Houchins  (Va.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  616  ;  Purcell  v.  Southern 
Ry.  Co.  (N.  Car.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  784  ;  Spencer  v.  Brooks 
(6a.)«  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  202;  Walker  v.  Gillett  (Kan.), 
10  Am.  &  Eng.  R.  Cas.,  N.  S.,  140  (conductor  and  brakeman  are) ;  New 
Bngland  R.  Co.  v.  Conro(U.  S.),  16  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  380(con-< 
ductor  and  brakeman  of  freight  train  are) ;  Young  v.  Boston  dt  M.  R. 
Co.  (Mass.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  776  (conductor  and  car^ 
coupler  are) ;  Jackson  v.  Norfolk  &  W.  R.  Co.  (W.  Va.),  6  Am.  Sl  Eng. 
R.  Cas.,  N.  8.,  455  (conductor  and  other  trainmen  are)  ;  Creswell  v, 
Wilmington  &  N.  R.  Co.  (Del.),  14  Am.  A  Eng.  R.  Cas.,  N.  S.,  625  (con- 
ductor and  engineer  are  fellow  servants).  See  also,  Eckles  v.  Norfolk, 
etc.,  R.  Co.  (Va.),  5  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  707  ;  Meyer  v,  Illinois 
Cent.  R.  Co.  (HI.),  12  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  694  (conductor  and 
fireman  are  not). 
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not  fellow  aervanta,  ao  aa  to  charge  the  brakeman  with  the  reaults  of 
the  conductor'a  nesflig'eiice  in  ordering  a  coupling  made  in  a  defective 
manner. 

Appeal  from  Superior  Court,  Pierce  County;  Thad  Huston, 
Judge. 

Action  by  Anna  Grout  and  others  against  the  Tacoma 
Eastern  Railroad  Company.  From  a  judgment  in  favor  of 
defendant,  plaintiffs  appeal.     Reversed. 

Govnor  Teats  and  Jas.  B.  Reavis,  for  appellants. 
E.  M.  Hayden,  for  respondent. 

FULLERTON,  C.  J.  This  action  was  brought  by  the 
widow  and  minor  children  of  William  Grout,  deceased,  to  re- 
cover damages  for  his  death,  caused,  as  they  allege,  by  the 
wrongful  and  negligent  acts  of  the  respondent.  A  general 
demurrer  was  interposed  and  sustained  to  the  complaint,  and 
this  appeal  is  from  a  judgment  of  dismissal  entered  after  the 
appellants  had  elected  to  stand  on  their  complaint  and  had 
refused  to  plead  further.  The  ultimate  question  therefore  is, 
do  the  facts  stated  entitle  the  appellants  to  recover? 

In  substance  it  is  alleged  in  the  complaint  that  the  re- 
spondent is  a  railroad  corporation  operating  a  railroad,  and 
that  the  deceased  was  a  brakeman  in  its  employ,  and  at  the 
time  of  his  death  was  engaged  in  that  capacity  on  a  construc- 
tion train  of  the  respondent,  consisting  of  an  engine  and  two 
flat  cars  equipped  with  air  brakes;  that  the  company,  on  the 
day  Grout  met  with  his  death,  had  in  use  at  a  gravel  pit  near 
its  main  line  a  steam  shovel  standing  on  a  temporary  $ide 
track  leading  from  its  main  line  down  into  the  gravel  pit; 
that  the  steam  shovel  stood  upon  a  car  or  trucks  of  its  own, 
and  was  moved  from  place  to  place  along  the  respondent's 
line  by  being  hitched  to  the  construction  train  and  hauled 
as  cars  are  ordinarily  hairied;  that  the  shovel  had  been 
and  was  equipped  with  a  coupling  and  bumper  similar 
to  that  in  common  use,  but  which  could  not  be  used 
in  the  ordinary  way  owing  to  the  fact  that  the  respond- 
ent had  fastened  onto  the  car  carrying  the  shovel  a  coal 
box,  which  extended  over  its  end  far  enough  to  overlap  the 
coupling,  and  prevent  another  car  from  being  brought  near 
enough  to  it  to  couple  on  by  link  and  pin;  that  to  overcome 
this  difficulty  the  respondent  had  equipped  the  steam  shovel 
with  a  drawbar,  '^  which  has  been  many  years  ago,  and  was 
on  said  day,  considered  dangerous  by  operators  of  trains,  and 
has  long  ago  been  discarded  by  railroad  companies  and  the 
users  of  trains  and  steam  shovels,  for  the  reason  that  expe- 
rience has  shown  the  same  to  be  dangerous  to  life  and  limb, 
and  totally  unfit  for  use,'*  which  drawbar  was  about  4i  feet 
in  length,  and  extended  from  the  coupling  on  the  car  or  truck 
that  held  the  steam  shovel  through  the  coal  box  a  distance 
sufficient  to  permit  another  car  to  be  coupled  thereto.  It  is 
then  alleged  that  on  the   ist  day  of  October,  1902,  the  re- 
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spondent  sought  to  move  the  steam  shovel  from  the  place  it 
then  was  to  some  other  point  on  its  line,  and  to  that  end  sent 
the  constrnction  train  on  which  Grout  was  brakeman  to  haul 
the  same;  that  when  they  sought  to  make  the  coupling  b^ 
tween  the  steam  shovel  and  the  construction  train  it  was 
fonnd  that  the  coal  box  held  the  draw  bar  too  high  to  permit 
its    being  coupled  into  the  coupler  in  the  ordinary  way, 
whereupon  the  conductor  of  the  construction  train  directed 
that  it  be  coupled  by  placing  the  bar  on  top  of  the  coupler  ^ 
and  placing  a  coupling  pin  down  through  the  bar  into  the  ' 
coupling.    The  complaint  then  proceeds  as  follows:    ^'That 
the  said  defendant  carelessly  and  negligently  failed  to  have 
furnished  with  the  said  train  or  steam  shovel  a  fit  and  safe 
pin  for  the  purpose  of  making  the  coupling  of  the  said  draw- 
bar upon  top  of  the  said  coupling,  and  negligently  and  car^ 
lessly  furnished  the  said  train  crew  with  a  pin  defective  in 
this:  that  said  pin  so  furnished  and  supplied  by  the  said  d^ 
f  endant  was  worn,  and  the  head  of  the  same  was  so  worn  that 
the   pin,  when    the    train    was  moved,  would  work  down 
through,  and  the  head  of  the  same  would  work  down  through 
the  hole  in  the  drawbar  so  placed  upon  the  said  coupling. 
That  when  the  s^id  coupling  was  made  as  herein  set  out, 
complaint  was  made  that  the  said  pin  would  not  hold,  that 
the  said  coupling  was  dangerous;  whereupon  the  said  con- 
ductor who  had  charge  of  the  said  train  and  the  coupling  and 
moving  of  the  said  steam  shovel  looked  at  the  said  coupling, 
and  told  the  deceased  that  the  coupling  was  good,  that  it 
would  hold,  that  it  was  safe,  and  ordered  the  deceased  be- 
tween the  said  cars  and  the  said  steam  shovel  to  manage  the 
said  angle-cock  or  cut-off  which  set  the  brake,  and  ordered  the 
said  deceased  to  cut  off  the  air  and  set  the  brakes  at  any 
moment  he  heard  a  shout  or  signal ;  and  thereupon  the  said 
deceased,  believing  that  the  same  was  safe,  and  relying  upon 
the  assurance  of  the  conductor,  went  between  the  car  and  the 
said  shovel,  as  was  necessary  for  him  to  do  in  order  to  work 
the  said  angle-cock  or  cut-off,  after  they  had  moved  the  said 
steam  shovel  a  few  feet,  and,  while  going  at  the  rate  of  about 
three  miles  per  hour,   a  shout  or  signal  was  given,  which  the 
deceased  took  to  be,  under  his  instructions,  an  order  to  set 
brakes  by  the  said    angle-cock  or  cut-off,  whereupon  the 
deceased,  in  obedience  to  the  signal,  put  on  the  brakes  of  the 
said  cars    and  locomotive,  stopping  the  same,  whereupon, 
due  and  owing  to  the  momentum  of  the  said  steam  shovel 
coming  towards  the  said  car,  and  due  and  owing  to  the  said 
defective  coupling,  and  due  and  owing  to  the  said  defective 
pin  so  furnished  and  supplied  by  the  said  defendant  company 
and  used  by  and  under  the  orders  and  instructions  of  the  said 
conductor,  the  pin  so  furnished  dropped  down  through  the 
said  slot  or  hole  in  the.said  drawbar,  permitting  the  said  steam 
shovel  to  come  upon  the  said  deceased,  catching  him  between 
the  said  cars  and  the  said  coal  box,  so  negligently  and  car^ 
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lessly  placed  upon  the  said  steam  shovel  by  the  said  defend- 
ant, breaking;  the  neck  of  the  deceased,  killing  him  instantly. " 
It  is  further  alleged  that  the  respondent  failed  to  furnish  a 
sufficient  number  of  brakemen  to  do  the  work  required  in 
handling  a  steam  shovel,  and  that  the  company's  negli- 
gence in  that  regard  led  to  the  death  of  Grout.  There  was 
also  a  general  allegation  to  the  effect  that  Grout  was  a  brake- 
man  of  wide  experience  and  long  service,  and  was  capable  of 
earning  $85  per  month  at  his  occupation. 

The  learned  judge  of  the  trial  court  held,  and  the  respond- 
ent contends  in  this  court,  that  on  the  facts  stated  in  the 
complaint  there  can  be  no  recovery,  because  the  danger 
which  caused  the  injury  and  death  of  Grout  was  so  apparent 
and  obvious  that  he  must  be  held  to  have  assumed  the  risk. 
Indeed,  the  respondent  argues  that  the  task  which  the  de- 
ceased undertook  to  perform  was,  under  the  circumstances, 
so  fraught  with  imminent  peril  that  any  novice  would  say 
that  a  man  doing  such  a  thing  was  taking  his  life  in  his 
hands,  and  that  the  danger  to  an  experienced  brakeman  must 
have  been  the  more  obvious.  If  it  were  true  that  the  person 
killed  knew  at  the  time  he  obeyed  the  order  of  the  conductor 
to  go  between  the  cars  and  set  the  brakes  on  a  given  signal 
that  the  coupling  was  such  as  it  is  described  to  have  been  in 
the  complaint,  and  knew  further  that  the  signal  given  was 
not  a  signal  to  put  on  the  brakes,  but  did  do  those  things  in 
spite  of  his  knowledge,  then  the  argument  of  counsel  would 
have  much  to  support  it,  and  perhaps  the  judgment  of  the 
trial  court  would  properly  follow.  But  when  the  complaint 
is  examined  it  will  be  found  that  it  is  nowhere  alleged  that 
he  had  any  such  knowledge.  It  is  true  that  it  is  alleged  that 
he  was  the  only  brakeman,  that  the  conductor  ''gave  orders" 
for  the  coupling  to  be  made  in  the  particular  manner  it  was 
made,  and  that  when  complaint  was  made  that  the  coupling 
was  dangerous  the  conductor  ''looked  at"  it,  and  told  the 
brakeman  that  it  was  safe,  and  it  may  be  that  by  a  process  of 
deductive  reasoning  from  these  allegations  it  can  be  in- 
ferred that  Grout  made  the  coupling,  and  must  therefore 
have  known  of  the  dangers  incurred  in  entering  the  space  be- 
tween the  cars.  Yet  it  is  not  alleged  directly  that  he  made 
the  coupling,  nor  is  it  alleged  directly  that  he  made  the  com- 
plaint that  the  coupling  was  not  safe.  On  the  contrary,  it  is 
alleged  that  he  believed  it  safe,  and  entered  upon  the  per- 
formance of  the  task  imposed  on  him  so  believing  and  rely- 
ing on  the  conductor's  assurance  that  it  was  safe;  and  it  is 
perfectly  clear  that  all  of  the  allegations  of  the  complaint 
concerning  the  manner  in  which  the  train  was  coupled  onto 
the  shovel  at  the  time  of  the  accident  can  be  true,  yet  the 
victim  of  the  accident  be  entirely  ignorant  of  the  manner  of 
that  coupling,  except  perhaps  in  so  far  as  it  was  directly  visi- 
ble to  the  eye.  But  how  much  would  be  thus  visible  is  not 
shown  by  the  complaint.    A  casual    inspection   would,  of 
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coarse,  show  that  the  connection  between  the  cars  was  made 
by  a  drawbar,  and  that  the  drawbar  was  fastened  to  the  top 
of  the  coupler*  instead  of  into  the  slot,  according  to  the  nsual 
manner;  but  it  is  not  to  be  inferred  from  this  that  the  defect- 
ive conpling  pin,  the  defect  that  directly  caused  the  acci- 
dent, was  in  plain  view.  The  inference  naturally  flowing 
from  the  allegations  made  is  the  other  way.  It  is  alleged 
that  the  conductor  of  the  train,  whose  duty  it  was  to  see  that 
the  proper  appliances  were  used,  ^'looked  at"  the  coupling 
and  pronounced  it  safe.  Surely,  if  the  defect  was  in  plain 
view,  it  cannot  be  that  he  would  have  failed  to  discover  it, 
even  though  he  did  no  more  than  look  at  it.  Unless,  there- 
fore, we  are  bound  to  construe  the  allegation  of  the  com- 
plaint most  strongly  against  the  pleader,  and  draw  and  apply 
against  his  interest  every  inference  capable  of  being  drawn 
therefrom,  whether  in  accord  with  the  positive  allegation  or 
not,  we  cannot  say  that  it  appears  from  the  complaint  that 
Grout  had  knowledge  of  the  defects  relied  upon  to  show 
negligence  on  the  part  of  the  respondent.  But  we  think  we 
are  neither  required  nor  permitted  to  construe  pleadings  in 
this  manner.  By  the  rule  of  the  Code  a  pleading  must  be 
liberally  construed  with  a  view  to  substantial  justice  between 
the  parties,  and,  giving  etfect  to  this  rule,  we  have  said  that 
ander  the  Code  practice  it  is  no  longer  the  rule  that  a  plead- 
ing must  be  most  strongly  construed  against  the  pleader. 
Isaacs  V.  Holland,  4  Wash.  St.  S4f  29  Pac.  976.  The  late 
territorial  court  also,  in  Chambers  v.  Hoover,  3  Wash.  T. 
107,  13  Pac.  466,  speaking  through  Mr.  Justice  Turner,  gave 
the  statute  a  similar  construction,  using  the  following  lan- 
guage: ''The  averments  of  this  pleading  are  vague  and  in- 
definite, and  it  is  defective  in  other  respects;  yet,  when 
bolstered  by  the  rule  of  liberal  construction  commanded  by 
the  Code,  we  think  we  discern  a  cause  of  action.  A  suitor 
18  no  longer  to  be  turned  out  of  court  if  by  making  all  reason- 
able intendments  in  his  favor,  enough  can  be  seized  hold  of 
in  his  pleadings  to  show  that  he  has  rights  which  ought  to  be 
enforced.  He  may  be  required,  on  motion,  to  conform  his 
statement  to  the  rules  of  good  pleading,  and,  if  he  refuse, 
may  be  turned  out  of  court ;  but  as  against  a  demurrer,  the 
otBce  of  which  is  to  raise  a  substantial  issue  on  the  law  of  the 
case,  and  not  on  the  law  of  practice  and  pleading,  evidentiary 
facts,  and  even  inferences  from  averments  amounting  to  mere 
conclusions  of  law,  will  be  considered  in  his  favor."  And 
since  that  time  this  court  has  in  many  cases  announced  its 
adherence  to  the  rule  of  a  liberal  construction  of  the  plead- 
ings, and  to  a  natural,  rather  than  a  strained,  construction  of 
the  language  used.  King  v.  Uwaco,  etc.,  Nav.  Co.,  i  Wash. 
St.  127,  23  Pac.  924;  Johnson  v.  Leonhard,  i  Wash.  St.  564, 
20  Pac.  591;  Lee  v.  Lee,  3  Wash.  St.  236,  28  Pac.  355;  Rourk 
V.  Miller,  3  Wash.  St.  73»  27  Pac.  1029;  Rathbone  v.  Frost, 
9  Wash.  162,  37  Pac.  298;  Davis  v.  Ford,  15  Wash.    107,  45 
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Pac.  739t  46  Pac.  393;  Townsend  v.  Price,  19  Wash.  415,  53 
Pac.  668 ;  Harris  v.  Halverscn,  23  Wash.  779,  63  Pac.  S49>  In 
the  latter  case  Judge  White,  speaking  for  the  coart,  said: 
.^^The  true  doctrine  is  that  every  reasonable  intendment  and 
presumption  is  to  be  made  in  favor  of  the  pleading,  and,  if 
substantial  facts  which  constitute  a  cause  of  action  are  stated 
in  the  complaint,  or  can  be  inferred  by  reasonable  intend- 
ment from  the  matters  which  are  set  forth,  although  the 
allegations  of  these  facts  are  conclusions  of  law,  or  otherwise 
imperfect,  incomplete,  and  defective,  such  insufficiency  per« 
taining  to  the  form,  rather  than  to  the  substance,  the  proper 
mode  of  correction  is  not  by  demurrer,  nor  by  excluding  evi« 
dence  at  the  trial,  but  by  a  motion  before  the  trial  to  make 
the  averments  more  definite  and  certain  by  amendment." 

Applying  these  rules  to  the^  complaint  before  us,  we  think 
it  going  too  far  to  say  that  it  appears  therefrom  that  the 
brakeman,  Grout,  participated  in  the  act  of  coupling  the  cars, 
or  that  he  knew  of  the  particular  defect  which  is  alleged  to 
have  been  the  direct  cause  of  the  accident,  especially  as 
against  the  positive  allegation  in  the  comf>laint  to  the  effect 
that  he  believed  it  to  be  safe,  and  relied  upon  the  assurance 
of  the  conductor  that  it  was  so. 

But  it  is  strenuously  argued  that  enough  did  appear  to  put 
Grout,  who  was  an  experienced  brakeman,  upon  his  guard, 
and  make  it  his  duty  to  examine  the  coupling;  and  that,  if  he 
took  the  dangerous  post,  after  being  thus  warned,  without 
such  examination,  he  must  be  held  to  have  assumed  the  risk 
of  injury.  Doubtless  it  is  true  that  a  servant  who  enters  upon 
the  performance  of  a  dangerous  task,  after  having  been 
warned  or  otherwise  made  aware  of  the  danger  attending 
upon  its  performance,  assumes  the  risk  of  injury  therefrom, 
even  though  the  danger  be  one  which  the  master  was  bonnd 
to  guard'him  against  voluntarily  assuming;  but  this  rule  im- 
poses upon  the  servant  ho  duty  of  investigation  after  he  has 
been  expressly  told  by  the  master  that  performance  involves 
no  risk.  A  master  is  in  law  bound  as  a  primary  duty  to 
either  furnish  his  servant  with  a  reasonably  safe  place  in 
which  to  work,  and  reasonably  safe  appliances  to  work  with, 
or  make  the  servant  fully  acquainted  with  the  dangers  caused 
by  his  nonperformance  of  that  duty  before  the  servant  enters 
the  place  of  work  or  commences  to  use  the  appliances.  This 
rule  places  upon  the  master  the  initiative.  The  duty  is  on 
him  in  the  first  instance  to  discover  and  remedy  or  make 
known  the  defects,  and  it  requires  no  affirmative  act  of  the 
servant  to  cast  upon  him  liability  for  his  nonperformance  of 
that  duty.  Hence,  when  a  defect  actually  exists,  and  the 
servant  is  ignorant  of  the  true  conditions,  or  if  the  defect  is 
sufficiently  apparent  as  to  cause  discussion  between  the  serv« 
ant  and  the  master,  and  the  latter  informs  him  that  it  in- 
volves no  unusual  hazard,  he  is  under  no  obligation  to  make 
an  investigation  of  his  own  to  hold  the  master  responsible  for 
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an  injury  caused  by  the  defect.  This  is  the  general  role»  if 
not  the  mle  of  all  of  the  cases.  Goldthorpe  v.  Clark-Nicker* 
son  Lumber  Co.  (Wash.)  71  Pac.  I09i»  and  cases  cited.  In 
this  case,  therefore,  though  it  be  true  that  the  defect  causing 
the  injury  was  sufficiently  apparent  to  cause  discussion,  the 
brakeman  was  under  no  obligation  to  examine  it  after  the 
conductor,  who  represented  the  master,  had  done  so  and 
pronounced  it  safe. 

The  last  contention  is  that  the  brakeman  and  conductor 
were  fellow  servants,  and  hence  there  could  be  no  liability 
on  the  company,  because  the  negligence  causing  the  injury 
was  the  negligence  of  a  fellow  servant.     It  is  admitted  that 
this  court,  following,  or  at  least  citing  with  approval,  the 
earlier  decisions  of  the  Supreme  Court  of  the  United  States, 
has  held  to  the  contrary  doctrine;  but  it  has  urged  that,  in- 
asmuch as  that  court  has  changed  its  holdings  in  that  regard, 
we  ought  not  to  feel  bound  by  our  own  earlier  cases.     But 
this  court  has  announced  its  adherence  to  the  older  rule  since 
the  federal  court  announced  its  change  of  opinion,  not  in 
ignorance  of,  but  in  spite  of,  that  change  of  opinion.     Howe 
V.  Northern  Pac.  Ry.  Co.,  30  Wash.  569,  70  Pac.  iioo,  60  L. 
R.  a.  949-     '^he  reasons  why  we  adhere  to  the  rule  are  fully 
stated  in  that  case,  and  need  not  be  repeated  here. 

The  allegation  of  the  complaint  to  the  effect  that  the  com- 
pany failed  to  furnish  a  sufficient  number  of  brakemen  to 
properly  perform  the  services  required  in  operating  the  train 
does  not  state  actionable  negligence.  This  was  a  matter 
plainly  apparent  to  the  brakeman  employed,  and,  as  he  con- 
tinued in  the  service  with  knowledge  of  the  fact,  he  assumed 
all  the  risks  arising  therefrom. 

The  judgment  appealed  from  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  reinstate  the  case,  and  give  the 
defendant  leave  to  answer  to  the  merits  within  such  time  as 
to  the  trial  court  may  seem  just. 

HADLEY,  MOUNT,  DUNBAR,  and  ANDERS,  JJ.,  con- 
cur.  . 

Nassau  Electric  R.  Co.  v,  Corliss. 

{Circuii  Court  of  Appeals^  Second  Circuity  November  iSy  i^j.) 

[126  Fed.  Rep.  S55.] 


Carriar^Strest  Railroads— I njuriaa  to  Paasangara— Pramatura  Start-* 
Evidence. 

Where,  in  an  action  for  injuries  to  a  passenger  alleged  to  have  re« 
salted  from  the  premature  starting  of  a  street  car,  plaintiff  claimed  that 
the  car  was  stopped  when  he  attempted  to  l>oard  it,  while  defendant 
claimed  that  plaintiff  attempted  to  board  the  car  while  in  motion,  evi- 
dence that  prior  to  the  day  of  the  accident  defendant  had  adopted  a  rule 
requiring  all  cars  to  stop  at  the  point  in  question,  and  that  thej  did  in 
fact  so  stop,  was  admissible. 
Same— Trial— Objections  to  Questions— Scope. 

In  an  action  for  injuriea  to  a  paaaenger,  aniobjection  to    a  queatioa 


260       VoLlORRR— VolSSAm&EngRCas,  NS 

Nassau  Electric  R.  Co.  v.  Corliaa 

asked  of  a  medical  witness  as  to  whether,  from  his  examination  of 
plaintiff  in  1899,  he  could  state  whether  plaintiff  would  ever  reg^ain  full 
control  of  his  arm,  etc.,  on  the  g'round  that  the  question  was  incompe- 
tent, immaterial,  and  improper,  in  that  plaintiff  had  stated  that  since 
1899  there  had  been  improvement  in  the  joint,  was  insufficient  to  pre- 
sent the  objection  that  the  question  did  not  confine  the  answer  within 
the  limits  of  reasonable-certainty. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York. 

Writ  of  error  by  the  defendant  below  to  review  a  judgment 
rendered  in  favor  of  the  plaintiff  below  in  the  Circuit  Court 
for  the  Eastern  District  of  New  York. 

I.  R.  Oeland,  for  plaintiff  in  error. 
James  A.  Burr,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE.  Circuit 
Judges. 

COXE,  Circuit  Judge.  The  defendant  in  error,  who  was 
the  plaintiff  below,  was  injured  by  being  thrown  violently 
against  an  iron  pillar  of  the  elevated  railway  structure  on 
Fulton  street,  Brooklyn,  N.  Y.,  while  he  was  attempting  to 
board  one  of  the  surface  cars  operated  by  the  plaintiff  in 
error,  who  was  the  defendant  below. 

At  the  trial  the  plaintiff  testified  that  when  he  stepped 
upon  the  running  board  of  the  car  it  was  standing  still  and 
when  in  the  act  of  getting  on,  with  one  foot  on  the  running 
board  and  the  other  in  the  car,  it  was  moved  suddenly  for- 
ward so  that  he  came  into  violent  contact  with  the  pillar  and 
received  the  injuries  of  which  he  complains.  The  defendant 
disputed  this  theory  of  the  accident  and  its  witnesses  testified 
that  the  plaintiff  attempted  to  board  the  car  while  it  was  in 
motion.  The  trial  judge  instructed  the  jury  that  if  the  de- 
fendant's version  of  the  accident  were  correct  the  plaintiff 
was  guilty  of  contributory  negligence  and  could  not  recover. 

So  far  as  the  defendant's  negligence  is  concerned  the  only 
question  at  the  trial  was  whether  the  car  was  moving  or 
standing  still  at  the  time  the  plaintiff  attempted  to  board  it. 
The  only  question  debated  upon  this  appeal  is  whether  or  not 
the  court  erred  in  permitting  testimony  to  show  that  at  and 
prior  to  the  day  of  the  accident  the  defendant  had  adopted  a 
rule  requiring  all  cars  to  stop  at  this  point  and  that  they  did 
in  fact  so  stop.  It  seems  to  us  that  there  was  no  error  in 
admitting  this  testimony.  The  plaintiff's  right  to  recover 
depended  solely  upon  his  ability  to  establish  the  proposition 
that  the  car  was  at  rest  when  he  attempted  to  board  it.  The 
fact  that  the  place  was  a  designated  stopping  point  for  all 
the  defendant's  cars,  and  that  they  all  stopped  there,  was 
strongly  corroborative  of  the  plaintiff's  testimony  that  the 
car  was  not  moving. 

Assume,  for  the  purposes  of  illustration,  that  the  accident 
bad  occurred  on  a  steam  road ;  at  Tarrytown,  for  instance,  on 
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the  Hndson  River  Railroad.  Can  there  be  a  doubt  that,  in 
answer  to  defendant's  testimony  that  the  train  ran  through 
the  station  at  Tarrytown  without  stopping,  the  plaintiff 
would  be  permitted  to  show  that  Tarrytown  was  one  of  the 
scheduled  stations  for  that  train  and  that  it  always  stopped 
there?     We  think  not. 

The  plaintiff  was  not  attempting  to  prove  negligence  in 
stopping  or  not  stopping  the  car,  but  simply  the  existence  of 
a  rule  and  custom  which  required  that  the  car  should  stop  at 
that  point  and  that,  in  accordance  with  this  rule  and 
eastern,  all  the  cars  of  that  line  did  stop. 

In  this  respect  the  case  differs  from  the  authorities  cited  by 
the  defendant  in  support  of  its  contention.  For  instance,  in 
Warner  v.  N.  Y.  Central  Railroad,  44  N.  Y.  465,  the  plaintiff 
had  offered  testimony  that  the  flagman,  at  the  crossing  where 
the  accident  happened,  was  intoxicated  at  the  time  and  also 
testimony  that  he  was  seen  in  an  intoxicated  condition  on 
many  previous  occasions.  The  admission  of  testimony  relat- 
ing to  his  condition  prior  to  the  accident  was  properly 
held  to  be  error.  That  cause  would  have  been  analogous  to 
this  if  the  flagman's  presence  or  absence  had  been  the  point 
in  issue  and  testimony  had  been  adduced  to  show  that  there 
had  always  been  a  flagman  stationed  there  and  that  the  rules 
of  the  company  so  required. 

As  was  said  by  the  Supreme  Court  in  the  case  of  Dunlop  v. 
The  United  States,  165  U.  S.  486,  17  Sup.  Ct.  375,  41  L.  Ed. 
799«  at  page  195,  165  U.  S.,  page  378,  17  Sup.  Ct.,  41  L.  Ed. 

799: 

''Business  could  hardly  be  carried  on  without  indulging  in 
the  presumption  that  employees,  who  have  certain  duties^  to 
perform  and  who  are  known  generally  to  perform  such  duties, 
will  actaally  perform  them  in  connection  with  a  particular 
case. ' ' 

The  only  other  assignment  of  error  argued  relates  to  a 
question  asked  of  the  physician  of  the  plaintiff  as  to  the 
permanence  of  his  injuries.     This  question  was  as  follows: 

''Q.  Can  you  state  whether  from  your  examination  in  1899, 
taking  that  first,  you  think  he  will  ever  regain  full  use  of  that 
arm,  so  far  as  the  motion  of  the  arm  at  the  shoulder  joint  is 
concerned.?" 

The  question  was  objected  to  as  ''incompetent,  immaterial 
and  improper,  in  that  the  plaintiff  has  already  stated  that  since 
1899  there  has  been  improvement  in  this  particular  joint." 
The  objection  was  tantamount  to  saying  that  the  question 
was  incompetent,  immaterial  and  improper  because  the 
plaintiff  had  stated  that  there  had  been  improvement  in  the 
shoulder  joint  since  1899.  If  the  objection  had  been  that 
the  question  was  improper  in  form  for  the  reason  that  it  did 
not  confine  the  answer  within  the  limits  of  ''reasonable  cer- 
tainty" it  would  have  fairly  presented  the  contention  now 
advanced.    This  it  did  not  do  and  was  properly  overruled. 

The  judgment  is  affirmed  with  costs. 
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( Couri  of  Appeals  vf  Kentucky,  Jan.  is,  1904.) 
[78  S.  W.  Rep.  167.] 

'**'?"I*!?*~®*P*''**«  Coach  Law— Race  Discrimination— Indictment— 
Sufficiency.* 

An  indictment  under  Ky.  St.  1899,  §  796,  making  it  a  penal  offense 
♦  *  ''ailroad  to  discriminate  between  the  white  and  colored  races  in 
tnrnishinfir  separate  cars  therefor,  allegingr  that  a  colored  passenger 
was  compelled  to  travel  and  remain  in  a  baggage  car,  which  had  no 
nre,  seats,  or  other  accommodations  like  those  of  the  car  or  partition 
•et  apart  for  the  white  passengers,  but  not  alleging  that  the  bag- 
Siff  ^^  ^**  ***  apart  for  the  use  of  colored  passengers,  is  demur- 

^^n^^— Same— Freight  Trains. 

Under  the  separate  coach  law  (Ky.  St.  1899,  g§  795-801),  a  railroad 
company  is  not  required  to  carry  a  separate  coach  or  have  separate 
compartments  for  whitfe  and  colored  passengers  with  a  freight  train 
carrying  a  combination  car  used  as  a  caboose. 

Appeal  from  Circuit  Court,  Hopkins  County. 
To  be  officially  reported.** 

The  Louisville  &  Nashville  Railroad  Company  was  fined  $500 
xor  violation  of  the  separate  coach  law,  and  appeals.  Re- 
versed. 

,   C.  J.  Waddill,  E.  W.  Hines,  and  B.  D.  Warfield,  for  appel- 
lant. 

•    John  L.  Grayot  and  N.  B.  Hays,  for  the  .Commonwealth. 

PAYNTER,  J.  The  trial  under  the  indictment  resulted  in 
the  imposition  of  a  fine  of  $500.  The  indictment  reads  as 
follows:  ''The  grand  jurors  of  the  county  of  Hopkins,  in  the 
name  and  by  the  authority  of  the  commonwealth  of  Ken- 
tucky, accuse  Louisville  &  Nashville  Railroad  Company  of 
the  offense  of  making  a  difference  and  discrimination  in  the 
quality,  convenience,  and  accommodation  in  the  cars, 
coaches,  and  partitions  set  apart  for  white  and  colored  pas- 
sengers, committed  in  manner  and  form  as  follows,  to  wit: 
The  said  Louisville  &  Nashville  Railroad  Company,  in  the 
said  county  of  Hopkins,  on  the day  of  September,  1902, 

*As  to  the  duty  of  a  railroad  to  furnish  separate  coaches  for  white  and 
colored  passengers,  and  the  constitutionality  of  statutes  imposing  it, 
see  monograph,  4  R.  R.  R.  486,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  486  (duty 
to  separate  white  and  colored  passengers) ;  11  Am.  &  Eng.  R.  Cas.,  1^. 
8.,  156 (constitutionality  of  statutes)  ;  State  v,  Pearson  (La.),  8  R.  R. 
R.  324,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  324  (constitutionality  of  penal 
statute);  Plessy  v.  Ferguson  (U.  S.), 4  Am.  A  Eng.  R.  Cas.,  N.  S.,  277 
(constitutionality  of  statute);  Louisville,  etc.,  R.  Co.  v.  Commonwealth 
(Ky.),  5  Am.  A  Eng.  R.  Cas.,  N.  S.,  644  (company  not  liable  to  fine  for 
failure  of  conductor  to  assign  passengers  to  separate  coaches) ;  Norwood 
V.  Galveston,  H.  A  S.  A.  Ry.  Co.  (Tex.  Civ.  App.),  3  Am.  A  Eng.  R. 
Cas.,  N.  S.,  395  (failure  to  furnish  equal  accommodations);  Brown 
V.  State  (Ga.),  17  Am.  A  Eng.  R.  Cas.,  N.  S.,  247  (construction  of 
separate  coach  statute  of  Georgia) :  Chesapeake  A  O.  R.  Co.  v.  Common- 
wealth (Ky.),  14  Am.  A  Eng.  R.  Cas.,  N.  S.,  508  (statute  held  constitu* 
tional). 
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and  before  the  findinsr  of  this  indictment*  did  make  a  differ- 
ence and  discrimination  in  the  quality,  convenience,  and 
accommodations  in  a  car,  coach,  and  partition  set  apart  for 
white  and  colored  passengers,  in  this:  that  a  colored 'pas- 
senger was  forced  and  compelled  to  travel  and  remain  in  the 
baggage  car  or  partition  from  Madisonville,  Ky.,  to  Provi- 
dence, Ky.,  which  had  no  fire,  seats,  or  other  accommoda- 
tions like  those  of  the  car  or  partition  set  apart  for  the  white 
passengers."  The  court  held  the  indictment  good  on  de- 
murrer. 

The  first  question  for  review  is  the  action  of  the  court  on 
the  question  raised  by  demurrer,  to  determine  which  requires 
a  brief  review  of  the  separate  coach  law.  By  section  795, 
Ky.  St.  1899,  railroad  companies  are  required  to  furnish 
separate  coaches  for  white  and  colored  passengers;  and  it  is 
provided  therein  that  each  compartment  divided  by  a  sub- 
stantial wooden  partition,  with  a  door  therein,  shall  be 
deemed  a  separate  coach.  By  section  796,  Ky.  St.  1899,  it  is 
provided  that  railroad  companies  shall  make  no  discrimina- 
tion in  the  quality,  convenience,  or  accommodations  in  the 
cars  or  coaches  or  partitions  set  apart  for  white  and  colored 
pasMngers.  Section  799,  Ky.  St.  1899,  requires  conductors 
to  assign  a  white  or  colored  passenger  to  his  or  her  respec- 
tive car  or  coach  or  compartment.  For  a  failure  of  such 
duty,  section  800,  Ky.  St.  1899,  imposes  a  penalty  upon  the  con- 
ductor. Section  801,  Ky.  St.  1899,  excepts  from  the  operation 
of  the  separate  coach  law  ''the  transportation  of  passengers 
in  any  caboose  car  attached  to  a  freight  train."  The  railroad 
company  is  finable  for  the  failure  to  provide  separate  coaches 
or  compartments  for  white  and  colored  passengers.  The 
failure  to  do  so  is  in  violation  of  section  79$,  Ky.  St.  1899. 
If  it  provides  the  separate  coaches  or  compartments,  and  is 
guilty  of  discrimination  in  quality,  convenience,  or  accommo- 
dations in  the  cars  thus  provided,  it  is  guilty  under  section 
796.  The  indictment  in  this  case  is  not  under  section  795, 
Ky.  St.  1899,  for  the  failure  to  provide  separate  coaches  or 
compartments  for  white  and  colored  passengers,  but  is  under 
lection  796  for  discrimination.  A  case  of  discrimination 
arises  when  the  railroad  company  has  provided  the  separate 
coaches  or  compartments  for  white  and  colored  passengers, 
respectively,  for,  if  no  separate  coaches  are  provided,  the 
offense  is  not  for  discrimination,  but  for  the  failure  to  provide 
separate  coaches  or  compartments.  The  indictment  does  not 
charge  that  there  was  no  separate  coach  or  compartment 
provided  for  colored  passengers,  but  that  there  was  a  differ- 
ence and  discrimination  in  the  quality,  convenience,  and 
accommodations  in  the  cars  set  apart  for  white  and  colored 
passengers.  The  discrimination  alleged  in  the  language  of 
the  indictment  is  ''that  a  colored  passenger  was  forced  and 
compelled  to  travel  and  remain  in  the  baggage  car  from 
Madisonville,  Ky.,  to  Providence,  Ky.,  which  had  no    fire, 
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seats,  or  other  accommodations  like  those  of  the  car  or  parti- 
tion set  apart  for  the  white  passengers."  It  is  not  charged 
that  the  baggage  car  was  set  apart  for  the  use  of  colored  pas- 
sengers, but  that  a  colored  passenger  was  forced  and  com- 
pelled to  travel  therein.  If  the  conductor  wrong^fully 
compelled  the  colored  passenger  to  ride  in  the  baggage  car» 
the  conductor,  and  not  the  railway  company,  violated  the 
statute.  Louisville  &  Nashville  R.  Co.  v.  Commonwealth, 
99  Ky.  663,  37  S.  W.  79.  The  averment  that  the  colored 
passenger  was  forced  to  ride  in  the  baggage  car  is  not 
equivalent  to  a  charge  that  the  railroad  company  failed  to 
provide  a  car  or  compartment  for  colored  passengers  like 
that  provided  for  white  passengers.  While  the  indictment 
charges  discrimination  in  general  terms,  yet,  when  the  acts 
constituting  the  offense  are  described,  they  do  not  show  a 
discrimination  in  providing  a  car  or  compartment,  for  colored 
passengers.  The  demurrer  should  have  been  sustained  to 
the  indictment. 

The  evidence  shows  that  the  train  in  question  was 
scheduled  to  run  as  a  passenger  train  between  Providence 
and  Earlington,  except  Sundays.  When  so  run,  it  consisted 
of  two  coaches,  one  of  which  was  a  combination  baggage  and 
passenger  car,  divided  by  a  partition  into  two  compart- 
ments, one  of  which  was  used  for  baggage,  mail,  and  ex- 
press, and  the  other  compartment  for  colored  passengers. 
The  train  was  not  scheduled  to  run  on  Sundays,  but  on  that  day 
was  run  as  a  coal  train.  It  had  no  caboose,  but  used  the  com- 
bination car  described  as  a  caboose.  It  was  so  run  on  the  day 
the  colored  passenger  was  put  in  the  baggage  compartment. 
It  was  a  freight  train.  Under  section  801,  although  it  carried  a 
caboose  for  employees  and  passengers,  the  railroad  company 
was  under  no  duty  to  provide  separate  coaches  for  white  and 
colored  passengers.  The  law  does  not  prescribe  how  a 
'^caboose  car"  shall  be  constructed.  It  may  be  constructed 
with  or  without  compartments.  It  may  have  one  or  more 
compartments.  A  caboose  car  is  a  car  attached  to  the  rear  of 
a  freight  train  fitted  up  for  the  accommodation  of  the  con- 
ductor, brakemen,  and  chance  passengers.  The  combination 
car  in  this  case  was  used  for  the  brakemen  and  chance  pas- 
sengers. The  Legislature  evidently  intended  to  relieve  rail- 
road companies  from  furnishing  separate  coaches  where  a 
freight  train  is  operated,  although  it  carries  passengers  in 
the  caboose  car.  We  are  of  the  opinion  that  the  company 
was  under  no  obligation  to  carry  a  separate  coach  or  have 
separate  compartments  for  white  and  colored  passengers  in 
the  train  in  question,  for  it  was  a  freight  train  carrying  a 
combination  car  used  as  a  caboose. 

The  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 
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Birmingham  Ry.  ,  Light  &  Power  Co.  v.  Mullen. 

{Supreme  Court  of  Alabama,  Dec,  17, 1903,) 

[as  So.  Rep.  701.] 

Assault  by  Conductor  on  Street  Car  Passenger— Ret  Qest»— Use  of 
Profane  Language  to  Another  Passenger. 
In  an  action  against  a  street  railroad  company  for  an  assault  and 
battery  committed  by  a  conductor,  evidence  of  profane  language  used 
by  the  conductor  in  an  altercation  with  one  of  plainti£f's  companions, 
passengers  on  the  same  car,  whereby  the  trouble  was  started,  was  ma- 
terial, as  a  part  of  the  res  gestae. 

Same — Evidence— Relative  Sizes. 

In  an  action  against  a  street  railroad  company  for  an  assault  and 
battery  by  a  conductor,  it  was  competent  to  show  the  ages  and  relative 
sizes  of  the  plaintiff  and  the  conductor. 


In  an  action  against  a  street  railroad  company  for  an  assault  and 
battery  committed  by  a  conductor,  a  witness  called  by  plaintiff  in  re- 
buttal was  asked  as  to  whether  he  had  said  that  the  conductor  was 

such  a  d n  fool  that  he  could  not  run  a  train,  and  the  question  was 

objected  to  as  not  being  in  rebuttal :  held,  that  it  was  within   the  dis- 
cretion of  the  court  to  allow  it. 


In  an  action  against  a  street  railroad  company  for  an  assault  and 
battery  committed  by  a  conductor,  a  witness  for  plaintiff,  in  rebuttal, 
testified  that  he  was  present ;  and,  in  relation  to  an  attempt  by  defend* 

ant  to  show  that  plaintiff  had  said  the  conductor  was  such  a  d n 

fool  that  he  did  not  know  how  to  run  a  train,  be  was  asked  whether,  if 
plaintiff  made  the  remark,  he  could  have  heard  it,  or  was  close  enough 
to  have  heard  it :  heldth9.t,  as  against  a  general  objection,  it  was  com- 
petent for  the  witness  to  answer  the  question. 

Same — Justification — Abusive  Language. 

Abusive  language  or  opprobrious  epithets  alone  are  insufficient  to 
justify  the  commission  of  an  assault  by  a  conductor  on  a  passenger* 

Same— Liability.* 

Where  a  conductor  strikes  a  passenger,  the  company  is  liable,  unless 
it  is  done  in  self-defense,  or  to  save  himself  from  t>odily  harm. 

Same — Damages— instruction. 

In  an  action  against  a  street  railroad  company  for  an  assault  and 
battery  committed  by  a  conductor,  a  charge  that  if  the  jury  '* believe 
from  the  evidence  that  the  plaintiff  is  entitled  to  damages,  but  l>elieve 
that  nominal  damages  would  be  all  the  plaintiff  should  have,  because  of 
mitigating  circumstances,"  they  were  authorized  to  award  htm  only 
such  damages,  was  properly  refused,  as  assuming  that  there  were 
mitigating  circumstances. 

Question  for  Jury. 
Where  the  tendencies  of  the  evidence  to  show  a  disputed  fact  were 

*8ee  foot-note  appended  to  Birmingham  Ry.  A  Electric  Co.  v.  Mason 
(Ala.),  8  R.  R.  R.  305,  31  Am.  A  Eng.  R.  Cas.,  N.  8.,  305;  Missouri 
Pac.  Ry.  Co.  v.  Divinney  (Kan.),  6  R.  R.  R.  679,  29  Am.  A  Eng.  R. 
Cas.,  N.  S.,  679 ;  Monnier  v.  New  York  Cent.  A  H.  R.  R.  Co.  (N.  Y.),  8 
R.  R.  R.  187,  31  Am.  A  Eng.  R.  Cas.,  N.  8.,  187  (conductor  repelling 
assault  by  passenger)  ;  Johnson  v.  Detroit,  Y.  A  A.  A.  Ry.  (Mich.),  3 
R.  R.  R.  827,  26  Am.  A  Eng.  R.  Cas.,  N.  8.,  827  ;  Texas  A  P.  Ry.  Co.  v. 
Tarkington  (Tex.),  2  R.  R.  R.  56,  25  Am.  A  Eng.  R.  Cas.,  N.  8.,  56 
(conductor's  use  of  abusive  language)  ;  San  Antonio  Traction  Co.  v, 
Crawford  (Tex.),  5  R.  R.  R.  517,  28  Am.  A  Eng.  R.  Cas.,  N.  8.,  517 
(insults)  ;  St.  Louis,  etc.,  Ry.  Co.  v.  Wilson  (Ark.),  3  R.  R.  R.  793,  26 
Am.  A  Eng.  R.  Cas.,  N.  8.,  793  (malicious  acts). 
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•trong:,  as  compared  with  evidence  to  the  contrary,  it  ia  for  the  jury  to 
determine ;  and  hence  charg-es  seeming*  to  assume  such  fact,  and  in- 
structing the  jury  according-ly,  were  properly  refused. 

Assault  by  Conductor  on  Street  Car  Passenger— Justification — Mis- 
talc^-Liability. 
The  fact  that  a  conductor  who  assaulted  a  passenger  honestly  and 
mistakenly  supposed    that  he  was  justified   would    not  exempt   the 
company  from  liability,  where  such  was  not  the  case. 

Same— IMitigation  of  Damages. 

The  fact  that  plaintiff  said  to  defendant's  conductor,  when  he  threat- 
ened to  put  plaintiff's  companion  off  the  car,  that,  if  he  did  so*  he 
would  have  to  put  plaintiff  off  also,  did  not  justify  mitigation  of  the 
damages  for  assault  and  battery  committed  on  plaintiff  by  the  con- 
ductor. 

Appeal  from  City  Court  of  Birmingham ;  Chas.  A.  Seiiii» 
Judge. 

Action  by  Atticus  H.  Mullen,  by  his  next  friend,  against  the 
Birmingham  Railway,  Light  &  Power  Company,  to  recover 
damages  for  an  assault  and  battery  alleged  to  have  been 
committed  by  an  employee  of  defendant.  Judgment  for 
plaintiff.     Defendant  appeals.     Affirmed. 

The  plaintiff  introduced  evidence  tending  to  show  that  on 
the  night  of  November  2,  1901,  he,  together  with  Bryan 
Crumpton  and  one  or  two  other  boys,  boarded  one  of  the 
defendant's  street  cars  to  go  from  Birmingham  to  East  Lake, 
the  place  of  plaintiff's  residence;  that  he  paid  his  fare  and 
took  a  seat  in  the  car;  that  Crumpton  was  standing  near  the 
rear  platform  of  the  car;  that  Crumpton  had  been  drinking 
and  was  using  abusive  language;  that  some  one  rang  the  bell 
of  the  car  for  it  to  stop;  that  the  conductor  came  back  to 
where  Crumpton  was  standing  and  accused  him  of  having 
rung  the  bell;  upon  Crumpton  saying  that  he  did  not  ring 

the  bell,  the  conductor  called  him  a  d n  liar;  that  after  a 

short  dispute,  the  conductor  started  back  towards  the  front 
end  of  the  car  and  when  Crumpton  continued  to  curse,  he 
came  back  and  told  him  that  he  must  stop  cursing  or  he 
would  put  him  off  the  car;  that  Mullen,  the  plaintiff,  who 
was  sitting  near  Crumpton,  remarked  that,  if  he  tried  to  put 
Crumpton  off,  he  would  have  to  put  two  off,  to  which  re- 
mark the  conductor  replied  that  that  would  be  easy  to  do ; 
that  the  conductor  then  started  towards  the  front  of  the  car 
again,  whereupon  the  plaintiff,  Mullen,  turned  to  Crumpton 
and  asked  him  to  hush,  saying  that  ''if  he  did  not  hush  up 
the  conductor  might  not  have  any  better  sense  than  to  try 
and  put  him  off";  that  thereupon  the  conductor  turned,  and, 
after  saying  to  Mullen,  ''Haven't  I  got  any  better  sense  than 
that?"  he  threw  his  arms  around  Mullen's  neck  and  struck 
him  two  or  three  times  in  the  face.  At  the  time  this  assault 
was  made,  Mullen  was  still  sitting  down,  and  had  made  no 
demonstration  towards  the  conductor. 

The  plaintiff  introduced  evidence  tending  to  show  that  his 
face  was  still  injured  by  the  blows  inflicted  by  the  conductor. 

The  defendant  introduced  testimony  tending  to  show  that 
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the  plaintiff  was  using  load  and  boisterous  lan^aase,  and 
bad,  prior  to  the  conductor's  taking  hold  of  him,  cursed  the 
conductor;  that  the  conductor  stated  to  him  and  Crumpton 
that,  if  they  did  not  hush  cursing  and  stop  that  boisterous 
conduct,  he  wotfld  have  to  put  them  off;  that  as  the  conductor 

turned  from  the  plaintiff,  the  plaintiff  said:    ''The  d n 

fool  hasn't  got  sense  enough  to  run  a  car  nohow."  That 
thereupon  the  conductor  said  he  had  sense  enough  to  put 
the  plaintiff  off,  and,  upon  giving  the  signal  to  have  the  car 
stopped,  he  caught  hold  of  Mullen  by  his  coat  to  put  him  off; 
that  thereupon  several  persons  jumped  on  his  back;  that  the 
conductor  asked  another  employee  of  the  defendant  to  take 
the  boys  off  his  back,  and  the  disturbance  then  quieted 
down;  that  Mullen,  the  plaintiff,  spoke  up  and  said  his  hat 
had  blown  out  of  the  window,  and  asked  to  be  let  off  to  get 
his  hat;  and  that  when  the  car  stopped  at  the  next  station 
Mullen  did  get  off  and  get  his  hat. 

During  the  examination  of  several  of  the  witnesses,  the 
plaintiff  asked  them  what  was  the  age,  height  and  weight  of 
the  plaintiff  at  the  time  of  the  difficulty  with  the  defendant's 
conductor,  and  also  asked  several  witnesses  as  to  what  was 
the  age,  height  and  weight  of  Jones,  the  conductor,  who  was 
alleged  to  have  assaulted  the  plaintiff.  To  each  of  the  ques- 
tions in  reference  to  these  several  matters,  the  defendant 
separately  objected,  and  separately  excepted  to  the  court's 
overruling  its  objection.  The  defendant  also  separately 
moved  to  exclude  each  of  the  answers  going  to  show  the  age, 
height  and  weight  of  the  plaintiff  and  Conductor  Jones,  and 
separately  excepted  to  the  court  overruling  each  of  such 
motions.  These  rulings  constitute  the  bases  of  the  assign-* 
ments  of  error  numbered  farom  3  to  10  inclusive. 

G.  I.  McDonald,  who  had  been  examined  as  a  witness  for 
the  plaintiff,  was  introduced  as  a  witness,  and  in  rebuttal  was 
asked  the  following   question    by  the    plaintiff's  counsel: 

''Did  Mullen  say  that  Joned  was  such  a  d n  fool  he  could 

not  run  a  train?"  The  defendant  objected  to  this  question 
as  not  being  in  rebuttal.  The  court  overruled  the  objection 
and  the  defendant  duly  excepted.  The  witness  answered, 
''No,  sir,  he  did  not."  The  ruling  of  the  court  in  overruling 
the^  defendant's  objection  to  this  question,  constitutes  the 
basis  of  the  eleventh  assignment  of  error. 

The  plaintiff  introduced  one  J.  Smith  as  a  witness  in  re- 
buttal, who  testified  that  if  the  plaintiff  had  said  that  the  con- 
ductor, Jones,  was- "such  a  d n  fool  he  didn't  know  how 

to  run  or  could  not  run  a  train,  he,  the  witness,  did  not  hear 
it";  thereupon  the  witness  was  asked  the  following  question: 
"Could  you  have  heard  it,  were  you  close  enough  to  have 
heard  it.^"  The  defendant  objected  to  this  question,  the 
court  overruled  the  objection,  and  the  defendant  duly  ex- 
cepted. The  witness  answered  that  he  was  close  enough  to 
have  heard  it.     The  othjsr  facts  relating  to  the  other  rulings 
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of  the  court  upon  the  evidence,  as  reviewed  on  the  present 
appeal,  are  sufficiently  shown  in  the  opinion. 

The  court,  at  the  request  of  the  plaintiff,  gave  to  the  jury 
the  following  written  charges :  ' ' ( lo)  I  charge  you,  gentlemen 
of  the  jury,  that  abusive  language  or  opprobrious  epithets 
alone  never  justify  the  commission  of  an  assault  by  a  con- 
ductor in  charge  of  a  train  upon  a  passenger.  (ii)I  charge 
you,  gentlemen  of  the  jury,  that  if  you  believe  from  the  evi- 
dence that  the  defendant's  conductor  struck  the  plaintiff, 
then  your  verdict  must  be  in  favor  of  the  plaintiff,  unless  yon 
further  find  from  the  evidence  that  the  said  conductor  struck 
the  plaintiff  in  self-defense  or  to  save  himself  from  bodily 
harm.'' 

The  defendant  separately  excepted  to  the  giving  of  each  of 
these  charges,  and  also  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  the  following  charges  requested  by  it: 
^K I )  If  you  believe  from  the  evidence  that  the  plaintiff  is 
entitled  to  damages,  but  believe  that  nominal  damages  would 
be  all  the  plaintiff  should  have,  because  of  mitigating  circum- 
stances, you  are  authorized  to  award  him  only  nominal  dam- 
ages. (2)  The  undisputed  evidence  shows  that  Crumpton 
was  drunk  and  using  profane  language,  and  I  now  charge  you 
if  you  believe  from  the  evidence  that  when  the  conductor 
threatened  to  put  Crumpton  off  the  car  for  using  such  lan- 
guage, the  plaintiff  then,  by  his  language  or  conduct, 
encouraged  Crumpton  to  continue  using  such  profane  lan- 
guage, you  can  consider  such  encouragement  in  mitigation  of 
any  damages  you  may  consider  the  plaintiff  is  entitled  to. 
(3)  If  you  believe  from  the  evidence  that  the  plaintiff 
encouraged  a  drunken  passenger  to  continue  using  profane 
language,  for  the  use  of  which  the  conductor  threatened  to 
eject  such  passenger,  I  charge  you,  you  have  the  right  to  con- 
sider this  in  connection  with  all  the  other  evidence  in  the 
case  in  mitigation  of  any  fault  you  may  find  the  conductor 
committed,  if  you  believe  from  the  evidence  the  conductor 
committed  any  fault.  (4)  If  you  believe  from  the  evidence 
that  the  plaintiff  encouraged,  aided  and  abetted  a  drunken 
passenger  to  continue  using  profane  language,  for  the  use  of 
which  the  conductor  threatened  to  eject  such  drunken  pas- 
senger, and  if  you  further  believe  from  the  evidence  the  con- 
ductor then  attempted  to  eject  the  plaintiff,  because  of  such 
aid  and  encouragement,  and  that  whatever  force  the  con- 
ductor used  was  used  in  an  honest  and  proper  effort  to  put 
the  plaintiff  off  the  car,  you  must  find  for  the  defendant. 
(5)  If  you  believe  from  the  evidence  that  Crumpton  was 
drunk,  that  he  was  using  profane  language,  that  the  con- 
ductor threatened  to  put  Criimptou  off  the  car  for  using  such 
language,  that  when  the  conductor  threatened  to  put  Crump- 
ton off  the  car,  the  plaintiff  said  to  the  conductor,  'If  you 
put  Crumpton  off,  you  will  have  to  put  me  off,'  you  have  the 
right  to  consider  this  in  mitigation  of  any  fault  you   may 
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determine  the  condnctor  may  have  committed,  if  you  find  he 
was  in    faalt.    (6)  If  you  believe  from    the   evidence   that 
Crnmpton  was  carsing  while  a  passenger  on  the  car;  that  the 
conductor  told  Crnmpton  he  would  put  him  oil  the  car,  if  he 
did  not  stop  cursing;  that  Crnmpton  continued  to  curse,  and 
the  conductor  then  threatened  to  put  Crnmpton  ofi  the  car 
for  cnrsing;  that,  when  the   conductor   threatened    to    put 
Crnmpton  off  the  car  for  cursing,  the  plaintiff  said  to  the 
condnctor,  in  substance,  4f  you  put  Crnmpton  off,  you  will 
have  to  put  me  off;'  that  the  conductor  then  said  to  the 
plaintiff,  in  substance,  'That  would  be  an  easy  thing  to  do;' 
that  the  plaintiff  then  said,  in  substance,  in  the  presence  and 
hearing  of  the  conductor,  'The  damn  fool  has  not  sense 
enough  to  run  a  car  anyhow;'  that  the  conductor  then  took 
steps  to  stop  the  car,  and  put  his  hand  on  plaintiff  to  eject 
him  from  the  car,  and  that  the  conductor  used  no  more  force 
than  would  be  necessary  in  a  proper  and  reasonable  effort  to 
eject  the  plaintiff  from  the  car,  after  the  car  had  been  brought 
to  a  stop — ^you  must  find  for  the  defendant.     (7)  If  you  be*^ 
lieve  from  the  evidence  that  Crnmpton  was  cursing  on  the 
car;  that  the  conductor  told  Crnmpton  to  quit  cursing;  that 
Crnmpton  continued  to  curse ;  that  the  conductor  threatened 
to  put  Crnmpton  off  the  car,  if  he  did  not  quit  cursing;  that 
when  the  conductor  made  this  threat  the  plaintiff  said,  in 
substance,  to  the  conductor,  'If  you  put  Crnmpton  off  you 
will  have   to  put  me  off;'   that  the  conductor  then  said 
to  the  plaintiff,  in  substance,  'That    would    be    an    easy 
thing    to    do;'  that    the  plaintiff  then  said,  in  substance^ 
in  the   presence    and    hearing    of    the    conductor,   'That 
conductor    may    not   -have    any    more  sense  than  to  try 
to  put  us  off;'  that  the    conductor    then    rang    the    bell 
to  stop    the    train,   and,   while    the    train     was    slowing 
up  to  stop,  the  conductor  took  hold  of  the  plaintiff  to  put 
him   off  the  car,  and  used  no  more  force  than  was  necessary 
in  a  reasonable  and  proper  effort  to  eject  the  plaintiff— you 
must  find  for  the  defendant.     (8)  If  you  believe  from  the 
evidence  that  Crnmpton  was  cursing  on  the  car;  that  the 
conductor  told  Crnmpton  to  quit  cursing;  that  Crnmpton 
continued  to  curse;  that  the  conductor  told  Crumptcn  he 
would  put  him  off  the  car  if  he  did  not  quit  cursing;  that  the 
plaintiff  then  said  to  the  conductor,  'If  you  put  Crnmpton  off, 
you  will  have  to  put  me  off;'  that  the  plaintiff,  by  the  use 
of  such  language,  intended  to  encourage  Crnmpton  not  to 
quite  cursing ;  that  the  plaintiff  also  said  in  the  presence  and 
hearing  of  the  conductor,  'He  may  not  have  any  more  sense 
than  to  put  us  off;'  that  the  plaintiff,  by  the  use  of  such   lan- 
guage, intended  to  encourage  Crnmpton  to  continue  cursing 
—you  can,  in  connection  with  all  the  other  evidence  in  this 
case,  look  to  such  encouragement  in  mitigation  of  any  fault 
you  may  find  the  conductor  committed.    (9)  Any  encourage- 
ment you  may  find  the  plaintiff  gave  to  Crnmpton  to  misbe- 
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have  or  curse  upon  the  car,  if  yoa  find  from  the  evidence  the 
plaintiff  did  so  encourage,  can  be  looked  to  by  you  in  ex- 
tenuation and  mitigation  of  any  fault  you  may  find  the  con- 
ductor committed." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  assess 
ing  his  damages  at  $900.  Thereupon  the  defendant  moved 
the  court  to  set  aside  the  verdict  and  grant  it  a  new  trial* 
upon  the  grounds  that  the  verdict  of  the  jury  was  contrary  to 
the  weight  of  the  evidence ;  that  the  damages  assessed  by 
the  jury  were  excessive ;  that  the  court  erred  in  refusing  to 
give  each  of  the  charges  requested  by  the  defendant,  and  in 
giving  the  charges  requested  by  the  plaintiff.  The  court 
overruled  this  motion,  and  the  defendant  duly  excepted. 

There  was  judgment  in  favor  of  the  plaintiff,  assessing  faia 
damages  at  $900.  The  defendant  appeals,  and  assigns  as 
error  the  several  rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

Walker,  Tillman,  Campbell  &  Walker,  for  appellant 
A.  O.  Lane  and  F.  S.  White,  for  appellee. 

HARALSON,  J.  i.  The  witness,  McDonald,  for  the  plain- 
tiff, had  testified,  that  he  witnessed  the  alleged  assault  on  the 
plaintiff  by  the  conductor;  that  it  grew  out  of  the  conduct  of 
one  Crumpton,  who  appeared  to  be  drunk,  and  who  was 
traveling  as  a  passenger  in  company  with  the  plaintiff  and 
others.  The  conductor  had  threatened  to  eject  Crumpton 
from  the  car,  on  account  of  the  profane  language  he  was 
using,  when  plaintiff  said  to  the  conductor:  ''If  you  try  to 
put  him  off,  you  will  have  to  put  both  of  us  off."  The  con- 
ductor had  also  charged  Crumpton  with  having  pulled  the 
bell  cord,  which  Crumpton  denied,  and  the  witness  stated, 
over  objection  by  defendant,  that  the  conductor  replied,  that 

''he  was  a  d n  liar,  he  did  do  it."    The  plaintiff's  counsel 

asked  the  witness, — "How  many  times,  if  at  all,  did  the  con- 
ductor curse  in  talking  to  Crumpton?"  to  which  question, 
defendant  objected  as  calling  for  immaterial  evidence.  The 
evidence  was  part  of  the  res  gestae  of  the  alleged  assault,  and 
what  was  said  and  done  by  each  of  the  parties  to  the  trans- 
action was  legitimate  to  be  stated. 

2.  Assignments  of  error  from  3  to  10  inclusive,  related  to 
the  same  matter, — whether  it  was  competent  for  plaintiff  to 
prove  the  age,  height  and  weight  of  plaintiff  which  was 
allowed  to  be  done.  Apart  from  any  effort  to  put  the  plain- 
tiff off  the  train  and  in  connection  with  the  evidence  tending 
to  show  that  the  conductor  assaulted  him,  the  jury  might  well 
consider  the  age  and  relative  sizes  of  the  parties.  Thomason 
V.  Gray,  82  Ala.  292,  3  South.  38;  Wilkins  v.  State,  98  Ala. 
2,  13  South.  312. 

3.  The  objection  to  the  question,  the  basis  of  the  assign- 
ment of  error  11,  was  that  the  question  was  not  in  rebuttal, 
to  anything  brought  out  by  defendant.    It  was  within  the 
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discretion  of  the  coart  to  allow  it  Besides,  it  was  in  re^ 
battal.^  The  defendant  had  asked  the  witness  Cheeky  on 
cross,  if  he  had  not  heard  the  plaintiff  say  the  conductor  did 
not  have  sense  enough  to  run  the  car, — the  same  matter 
about  which  the  witness,  McDonald,  was  interrogated  in  re* 
buttal  by  plaintiff. 

.  4.  Smith,  for  plaintiff,  in  rebuttal,  testified,  that  he  was 
present  at  the  difficulty.  The  attempt  was  made  by  defend- 
ant, to  show  that  plaintiff  said    the   conductor  was  such  a 

d n   fool  he  did  not  know  how  to  run  a  train.     He  was 

asked  by  the  plaintiff,  if  plaintiff  made  the  remark,  that  he, 
the  witness,  could  have  heard  it,  or  was  close  enough  to  have 
heard  it.  The  defendant  made  a  general  objection  to  the 
question.  It  was  competent  for  the  witness  to  answer  it. 
McVay  v.  State,  lOO  Ala.  iii,  14  South.  862;  A.  G.  S.  R. 
Co.  y.  Linn,  103  Ala.  135,  15  South.  S08. 

5.  There  was  no  error  in  the  charge  of  the  court  for  plains 
tiff  numbered  10, — ^that  abusive  language  or  opprobrious 
epithets  alone  never  justify  the  commission  of  an  assault  by 
a  conductor  of  a  train  upon  a  passenger.  This  was  declared 
to  be  the  law  in  B.  R.  &  E.  Co.  v.  Baird,  130  Ala.  350,  30 
South.  456,  54  L.  R.  A.  752,  89  Am.  St.  Rep.  43.  Nor  was 
there  anything  of  which  the  defendant  could  complain  in  giv- 
ing the  one  for  plaintiff,  numbered  11. 

6.  Charge  i  refused  for  defendant  seems  to  assume  that 
there  were  mitigating  circumstances  in  the  assault  alleged  to 
have  been  committed  by  the  conductor,  and  for  this  was 
properly  refused. 

?•  Charges  2  and  3  requested  by  defendant  were  properly 
refased.  They  seem  to  assume  and  instruct  the  jury  as  a 
fact,  that  Crumpton  was  drunk.  The  evidence  is  very  per- 
suasive that  he  was  drunk,  but  there  was  evidence,  of  ten- 
dencies such,  as  made  it  proper  for  that  fact  to  have  been 
left  to  the  jury.  Smith,  who  was  present,  testified  to  the 
fact  that  Crumpton  was  under  the  influence  of  liquor.  He 
said:  ''He  had  been  drinking, — he  wasn't  drunk.  *  *  * 
I  cannot  tell  he  was  drunk,  but  I  can  tell  he  was  under  the 
infloence  of  liquor."  J.  F.  Chitwood,  who  was  also  present 
and  saw  the  crowd  plaintiff  was  with,  testified:  ''I  cannot 
say  whether  any  of  them  were  drunk.  They  were  looking 
pretty  lively,  after  I  got  on  the  car,  but  after  the  racket  was 
oyer,  they  did  not  talk  like  they  were  drunk."  If  the  tenden- 
cies of  the  evidence  to  show  that  Crampton  was  not  drunk, 
were  weak,  as  compared  with  other  evidence  that  he  was,  the 
fact,  whether  he  was  drunk  or  not,  as  we  have  said,  was  for 
the  jury  to  determine.  These  charges  were  properly  refused, 
tor  this  reason,  as  well  as  for  other  faults  not  noticed. 

8.  Charge  4  is  subject  to  the  same  vice.  Moreover,  it 
directs  that  the  assault,  which  plaintiff's  evidence  tends  to 
show  was  committed,  was  proper,  if  used  in  an  honest  and 
proper  effort  to  eject  plaintiff  from  the  car.     The  burden  was 
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on  the  defendant  to  justify  the  assault,  and  to  show  that  it 
was  necessary;  and  if  the  condactor  honestly  bat  mistakenly 
supposed  he  was  justified,  this  would  not  exempt  the  de- 
fendant from  liability.  As  we  have  said,  he  had  no  riprht  to 
strike  the  plaintiff  in  ejecting  him  from  the  car,  unless  it  was 
necessary  to  defend  himself  from  an  assault  first  made  upon 
him,  and  it  was  for  the  jury  to  determine,  from  all  the  facts, 
if  the  assault  was  proper  in  an  effort  to  eject  plaintiff.  The 
charge  falls  short  of  these  wholesome  principles.  B.  R.  &  E. 
Co.  V.  Baird,  supra. 

9.  Charge  $  was  properly  refused.  It  was  argumentative, 
and  instructed  as  a  justification  for  the  assault  (which  the  con- 
ductor was  prohibited  from  making,  except  to  defend  him- 
self from  an  assault  first  made  by  plaintiff  on  him),  the  words 
alleged  to  have  been  used  by  plaintiff,  viz.:  ''If  yon  pot 
Crumpton  off  you  will  have  to  put  me  off."  These  words,  if 
used  by  plaintiff,  did  not  justify  an  assault  by  the  condactor 
on  him,  neither  for  making  it,  nor  to  mitigate  damages 
therefor. 

For  the  same  reason,  and  from  what  has  been  said  above, 
charges  6,  7,  8  and  9  were  properly  refused. 

We  hisive  examined  the  evidence  in  the  case,  and  are  unable 
to  conclude  that  the  court  erred  in  refusing  the  motion  for  a 
new  trial,  on  any  of  the  grounds    for  which  it  was  asked. 

AfiBrmed. 

Gallegly  v.  Kansas  City,  M.  &  B.  R.  Co. 

■ 

{Supreme  Court  of  Mississippi^  Dec.  14^  1903.) 

[35  So.  Rep.  420.] 

Arrest  of  Passenger — Justification — Disorderly  Conduct.* 

Code  1892,  g  S563,  provides  that,  if  any  passengfer  be  firuiltj  of  dia« 
orderly  conduct  or  breach  of  the  peace,  the  conductor  may  atop  the  train 
and  eject  him,  uaingf  necessary  force  therefor,  and  may  cause  any  per- 
son violating  the  law  to  be  delivered  to  the  proper  authorities.  Plain- 
tiff, a  railway  contractor,  having*  a  pass  over  his  own  road,  boarded 
defendant's  train,  and  tendered  money  for  his  fare  to  the  conductor 

*As  to  when  the  carrier  is,  and  when  not,  liable  for  arrest  or  prosecu- 
tion of  its  passenger,  see  Kelly  v,  Durham  Traction  Co.  (N.  Car.),  8  R. 
R.  R.  164,  31  Am.  &  Bng.  R.  Cas.,  N.  S.,  164  (malice  of  conductor  in 
refusing  to  accept  fare  after  altercation  about  it) ;  Brunswick  &  W.  R. 
Co.  V.  Ponder  (6a.),  6  R.  R.  R.  45,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  45 
(carrier  under  no  obligation  to  inquire  into  legality  of  arrest  of  pas- 
senger by  law  officer);  note  appended  to  Cone  v.  Central  R.  Co. 
of  New  Jersey  (N.  J.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  279  (illegal 
arrests  by  agents  of  carrier) ;  Strieker  v.  Pennsylvania  R.  Co.  (N.  J.), 
7  Am.  &  Eng.  R.  Cas.,  N.  S.,  758  (justifiable  arrest  for  failure 
to  pay  fare) ;  Claiborne  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  14  Am. 
A  Eng.  R.  Cas.,  N.  8.,  217  (not  liable  on  account  of  act  of  state  officers 
in  making  arrest  in  car) ;  Dixon  v.  New  England  R.  R.  (Mass.).  22  Am. 
Sl  Eng.  R.  Cas.,  N.  S.,  10  ;  Alabama  &  V.  Ry.  Co.  v.  Kuhn  (Miss.),  19 
Am.  &  Eng.  R.  Cas.,  N.  S..  466  (liable  for  arrest  of  passenger  for 
alighting  from  moving  train  under  statute  not  applicable  to  pa8« 
Mngers). 
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aloiiflr  with  his  pass*  ezpectini^  that  the  courtesy  of  a  free  ride  snii^ ht  be 
extended  to  him.  The  oondnctor  did  not  have  the  change,  and  it  waa 
returned  afterwards  by  the  brakeman,  but  hot  his  pass.  When  the 
conductor  came  back  through  the  ear,  plaintiff  aaked  for  his  pass,  and 
the  oondnctor  told  him  that  he  had  not  had  it ;  and,  after  insisting  that 
the  conductor  did  have  it,  plaintiff  became  very  abusive,  and  called  the 
condnctor  a  damned  liar.  At  length  the  conductor  replied  in  kind, 
and  a  fight  ensued ;  and,  after  they  were  separated,  plaintiff  went  to 
his  satchel  and  got  a  pistol,  and  threatened  to  kill  the  conductor,  and 
con  tinned  using  profane  and  vulgar  language.  The  door  into  the 
ladies'  coach  was  open,  and  he  could  be  heard  there.  At  the  next 
station  the  conductor  had  plaintiff  arrested  and  taken  off  the  train  : 
h€ld^  that  the  conductor's  conduct  was  justifiable. 

Ejsctlon  of  Passsngsr— Recovery  of  Unused  Fare. 

Where  a  passenger  suing  for  wrongful  ejection  did  not,  at  the  time 
thereof,  request  the  return  of  the  unused  part  of  his  fare,  and  did  not 
count  thereon  intbe  declaration,  he  cannot  complain  of  a  refusal  to 
instruct  that  he  is,  at  all  events,  entitled  to  a  recovery  thereof. 

Appeal  from  Circuit  Court,  Marshall  County ;  P.  H.  Low- 
reyt  Judge 

Action  for  damages  for  being  ejected^from  a  passenger 
train  by  Gns  Gallegly  against  the  Kansas.  City,  Memphis  & 
Birmingham  Railroad  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

The  evidence  for    plaintiff  was  substantially  as  follows: 
Plaintiff,  who  was  a  railroad  contractor  for  the  Illinois  Cen- 
tral Railroad  Company,  boarded  defendant's  passenger  train 
at  Holly  Springs,  Miss.,  to  go  to  Memphis,  Tenn.     He  did 
not  purchase  a  ticket,  and  when  the  conductor  came  for  his 
fare  be  gave  him  a  bill  of  money  in  excess  of  his  fare,  at  the 
same  time  handing  him  a  pass  which  plaintiff  had  over  the 
Illinois  Central  Railroad;  plaintiff  testifying  that  he  thought 
the  conductor*  as  a  courtesy  among  railroad  men,  might  pass 
him,  and  return  his  money.    That  the  conductor  did  not  have 
the  change,  and  went  with  the  pass  and  the  bill  banded  him 
by  plaintiff,  and  in  a  short  while  a  brakeman  brought  plaintiff 
his  change,  but  not  the  pass.    That  the  conductor  after- 
wards came  back  through  the  car  where  plaintiff  was — the 
smoker — when  plaintiff  asked  him  for  the  pass.    That  the 
conductor  denied  having  received  the  pass,  and  plaintiff  re- 
peated that  he  had  given  it  to  him,  whereupon  the  conductor 
called  him  a  liar,  and  plaintiff  then  struck  him,  and  a  fight 
ensued,  and  they  were  separated  by  those  present.    That  at 
the  next  station  the  conductor  telegraphed  ahead,  and  had 
plaintiff  arrested  and  taken  off  the  train.     That  he  was  held 
by  the  officers  until  the  conductor  telegraphed  back  that  no 
charge  would  be  made  against  him,   and  he  was  then  re- 
leased.    The  evidence  for    defendant    was    to    the    effect 
that,  when    plaintiff    asked    the    conductor  for  the  pasF, 
the    conductor    told    him    that    he  had  not  had  it,  and, 
alter    insisting    for    some    time    that    the   conductor  did 
have  it,  plaintiff  became  very  abusive,  and  called  the  con- 
dnctor a  damned  liar,  and  repeated  this  several  times,  and 
applied  various  obscene  and  profane  epithets  to  the  con- 
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The  appellant  had  conducted  himself  in  a  most  ontrageonB 
manner,  indulging  in  vulgar,  profane,  and  obscene  language 
in  the  presence  of  gentlemen  and  the  hearing  of  ladies;  and 
this,  too,  according  to  the  testimony,  in  the  course  of  an  alter- 
cation in  which  he  was  himself  the  aggressor.  Under  these 
circnmstances,  the  conductor  was  fully  empowered,  under  sec- 
tion 3S63>  Code  1892,  to  have  ap];>ellant  ejected  from  the 
train,  and,  if  necessary  for  the  protection  of  himself  or  his 
passengers  from  assault  or  insult,  it  was  his  duty  to  do  so. 
It  is  true,  as  stated  by  appellant  in  his  testimony  in  the  court 
below,  that  the  rules  require  the  conductor  to  be  courteous  to 
passengers;  but  this  is  a  reciprocal  obligation,  and  neither 
can  wantonly  violate  it  with  impunity.  A  conductor  in 
charge  of  a  passenger  train  is  a  conservator  of  the  peace,  under 
the  law,  charged  with  the  duty  of  preserving  order  and  pro- 
tecting the  passengers  upon  his  train.  It  is  his  duty  to 
protect  his  passengers  not  only  from  assault,  but  from  insult, 
and  from  blasphemy,  obscenity,  and  unseemly  conduct.  A 
condactor  has  an  equal  right  with  private  citizens  to  de- 
fend himself  from  unprovoked  assault,  and  to  resent  gross 
and  wanton  insult. 

We  find  no  error  prejudicial  to  appellant  in  the  rulings  or 
instructions  of  the  court  below.  Appellant  did  not,  at  the 
time  of  his  ejection  from  the  train,  request  the  return  of  the 
unused  part  of  his  fare,  nor  is  this  counted  on  in  the  declara- 
tion. 

We  approve  the  finding  of  the  jury  on  the  facts,  and  the 
judgment  is  affirmed. 


McCoRD  V.  Atlanta  &  C.  Air  Line  R.  Co. 

{Supreme  Court  0/ North- Carolina ,  Dec.  is%  i9oj.) 

[45  8.  E.  Rep.  1031.] 

Injury  to  Passenger — Presumption  of  Negligence.* 

Where  a  passenger  on  a  train  is  injured  by  having  his  arm  struck  bj 
a  mail  pouch  suspended  by  the  side  of  the  track,  a  presumption  arises 
of  the  carrier^  oegligenot. 

Same — Suspended  Mail  Pouch— Projecting  Arm— Negligence— in- 
struction—Harmless  Error. 
Where,  in  an  action  by  a  passenger  for  an  injury  to  his  arm  by  beiog 
struck  by  a  mail  pouch  at  the  side  of  the  track,  there  is  evidence  that 
the  pouch  hung  12  or  13  inches  from  the  side  of  the  car,  and  that 
plaintiff's  hand  did  not  project  beyond  the  window  sill  more  than  4  or 
S  inches,  and  that  only  if  the  pouch  were  defectively  hung  could  it 

*Presumption  of  negligence  from  injury  to  passenger,  see  note,  14 
Am.  A  Eng.  R.  Cas.,  N.  S.,  289  (in  general) ;  16  Am.  A  ^ng-  R*  Cas.» 
N.  S.,  128  (cases  where  presumption  does  not  arise) ;  17  Am.  A  Eng.  R. 
Cas..  N^  S.,  240  (collisions  between  trains) ;  12  Am-  A  Eng.  R,  Cas.,  N. 
8.,  173  (illustrations) ;  Western  Maryland  R..  Co.  v.  State  (Md. ),  4  R.  R. 
R.  904,  29  Am.  A  Eng.  R.  Cas.,  N.  S.,904  (breakiag  of.  axle  of  freight 
car  upon  which  drover  is  being  carried) ;  Texas  A  P.  Ry.  Co.  v,  Gard* 
ner  (C.  C.  A.),  3  R.  R.  R.  759,  26  Am.  A  Eng.  R.  CM'i  N,  S.». 759;  Howe 
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Geo.  F.  Bason,  for  appellant. 
McCall  &  Nixon,  for  appellee. 

CLARK,  C.  J.  The  plaintiff  had  his  arm  knocked  back 
against  the  window  frame  of  the  car  in  which  he  was  travel- 
ing as  a  passenger,  and  his  arm  broken  in  two  places,  by  the 
mail  pouch  which  had  been  hung  up  by  the  side  of  the  track 
at  a  flag  station  to  be  taken  off  by  the  succeeding  train. 
The  evidence  of  the  plaintiff  was  that  his  hand  was  not  over 
five  inches  outside  the  car,  while  the  evidence  for  the  defend- 
ant tended  to  show  that  it  was  much  farther.  The  court 
charged  the  jury :  ''If  this  mail  pouch  was  hung  up  in  the 
usual  way,  and  the  plaintiff's  hand  was  out  of  the  window 
when  the  train  passed,  and  the  train  could  have  been  run  by, 
and  not  injured  the  person,  while  the  pouch  was  hanging  in 
the  usual  way  and  at  the  proper  distance  from  the  passing 
train,  it  would  not  be  negligence  on  the  part  of  the  railroad 
company.  If  the  mail  pouch  was  13  inches  from  the  passing 
train,  there  would  not  be  negligence  on  the  part  of  the  rail- 
road company.  It  is  not  negligence  per  se  for  a  passenger  to 
rest  his  arm  on  the  window  sill  of  the  car,  with  his  hand  like 
this,  placing  his  arm  on  the  window  sill,  and  letting  his  fore 
arm  extend  upward  toward  the  top  of  the  window,  and  show- 
ing his  hand  exposed  about  4  or  5  inches  outside  of  the 
window;  but,  if  the  plaintiff  put  his  arm  out  of  the  window  la 
or  13  inches,  that  of  itself  would  be  contributory  negligence, 
aud  he  would  not  be  entitled  to  recover.''  This  was  a  state- 
ment of  the  evidence  as  offered  by  the  respective  parties. 

The  first  five  exceptions  are  for  instructions  given  at  the 
request  of  the  plaintiff,  and  the  same  point  in  all  of  them  is 
substantially  stated  in  the  first  exception,  which  is  to  the  fol- 
lowing charge  given  at  the  request  of  the  plaintiff:  ^^ If  the 
iury  find  that  the  mail  crane  at  its  station  was  improperly 
constructed  or  improperly  located,  or  if  they  find  that  the 

in  extending  part  of  his  person  beyond  ontside  line  of  car,  see 
notes,  8  Am.  &  Eng.  R.  Caa.,  N.  S.,  362,  364,  20  Am.  &  Eng.  R. 
Cat.,  N.  S.,  934;  Union  Pac.  R.  Co.  v.  Roeser  (Neb.),  8  R.  R.  R. 
^3,  31  Am.  A  Engr-  R-  Caa.,  N.  S.,  493  (extending  person  from 
car  window  of  movinR  train) ;  Anderson  v.  City  A.  Suburban  Ry. 
Co.  (Ore.)f  6  R.  R.  R.  763,  29  Am.  A  Eog.  R.  Cas.,  N.  S.,  763  (passen- 
Ser  riding-  on  running  board  of  street  car  injured  from  contact 
with  bridge) ;  Moody  v.  Springfield  St.  Ry.  Co.  (Mass.),  6  R.  R.  R.  116, 
29  Am.  A  Eng.  R.  Cas.,  N.  S.,  116  (street  car  passenger  struck  by  pass* 
\n^  car  while  on  running  t>oard) ;  Flynn  v.  Consolidated  Traction  Co. 
(N.  J.),  4  R.  R.  R.  688,  27  Am.  A  Eng.  R.  Cas.,  N.  S.,  688  (street  car 
passenger  extending  head  from  car  window)  ;  Woodroffe  v.  Rox- 
Wongh,  C.  H.  A  N.  Ry.  Co.  (Pa.),  2  R.  R.  R.  186,  25  Am.  A  Eag.  R. 
Caa.,  N.  S.,  186  (street  car  passenger  struck  by  trolley  pole  while  riding 
on  aide  steps  of  open  car) ;  Benedict  v.  Minneapolis  A  St.  L.  R.  Co. 
Wnn.),  3  R.  R.  R.  701,  26  Am.  A  Eng.  R.  Cas.,  N.  S.,  701  (riding  with 
part  of  person  extended  beyond  car  line  from  necessity) ;  Kird  v.  New 
Orleans,  etc.,  R.  Co.  (Lra.),20  Am.  A  Eng.  R.  Cas.,  N.  S.,  930  (riding 
with  arm  projecting  from  car  window,  question  for  jury) ;  Pray  v. 
Omaha  St.  R.  Co.  (Neb.),  2  Am.  A  Eng.  R.  Cas.,  N.  S.,  299  (passenger 
riding  on  steps  of  crowded  street  car  struck  by  trolley  pole). 
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mail  pouch  was  improperly  or  insecurely  hung  thereon,  so 
that  the  passing  of  the  train  caused  it  to.  vibrate  back  and 
forth  towards  the  train,  or  caused  it  to  become  unfastened, 
find  by  reason  thereof  it  struck  the  plaintiff's  hand  and  injured 
him,  and  if  the  jury  find  further  that  if  the  said  mail  pouch 
had  been  properly  secured  on  the  said  crane,  that  it  would 
not  have  so  vibrated,  and  would  not  have  stricken  the  plain- 
tiff, they  should  answer  the  first  issue  'Yes,'  and  the  second 
issue  *No.*"  The  defendant's  contention  is  that  there  was 
no  evidence  to  justify  this  hypothesis  being  submitted  to  the 
jury.  There  was  evidence  that,  if  the  mail  pouch  had  been 
properly  secured  on  the  crane,  it  would  not  have  vibrated 
and  stricken  the  plaintiff's  arm  if  it  had  not  been  more  than 
4  or  5  inches  beyond  the  window  sill.  There  was  no  direct 
evidence  that  the  mail  pouch  had  not  been  properly  hung  or 
secured,  but  there  was  evidence  that,  if  not  properly  bung 
or  secured,  it  could  be  swung  to  and  against  the  side  of 
the  passing  car,  injuring  the  plaintiff's  arm,,  though 
within  4  or  5  inches  of  the  car.  The  judge  properly 
told  the  jury  that  there  was  no  evidence  of  a  defect- 
ive track  or  defective  curves  to  cause  a  vibration  of  the  train. 
So  the  question  practically  is  narrowed  down  to  this:  If  the 
arm  was  not  more  than  4  or  5  inches  beyond  the  window,  it 
could  not  have  been  struck  by  the  mail  bag  unless  it  was  de- 
fectively hung  or  defectively  secured.  When  a  passenger  on 
a  train  is  injured  in  this  manner^  and  the  cause  is  not  shown^ 
the  presumption  is  that  the  injury  occurred  by  the  negligence 
of  the  carrier.  Clerc  v.  Morgan,  L.  &  T.  Ry.  &  S.  S.  Co. 
(La.)  31  South.  886,  90  Am.  St.  Rep.  319;  Laing  v.  Colder, 
49  Am.  Dec.  533.  The  passenger  could  not  stop  and  examine 
the  locality.  He  was  in  no  condition  to  examine  any- 
thing, and  had  been  carried  by  the  spot.  He  could  not  show 
how  the  bag  was  hung,  or  how  it  was  suspended.  That  was 
in  the  knowledge  of  the  defendant's  servants.  If  they  had 
shown  to  the  satisfaction  of  the  jury  that  there  was  no  defect 
in  the  suspension  or  fastening  of  the  mail  bag,  the  evidence 
being  uncontradicted  that,  if  properly  suspended  and 
fastened,  it  could  not  have  broken  the  plaintiff's  arm  if  not 
more  than  4  or  5  inches  beyond  the  window,  it  follows,  like 
the  day  does  the  night,  that  his  arm  was  extended  more  than 
4  or  5  inches  beyond  the  window.  On  the  other  hand,  the 
fact,  as  found  by  the  jury,  that  the  plaintiff's  arm  was  crushed 
when  not  extended  more  than  4  or  s  inches  from  the  line  of 
the  car,  necessarily  finds  that  the  bag  was  defectively  hung 
or  fastened,  since  the  evidence  is  that  in  such  case  only 
could  it  have  swung  and  struck  the  plaintiff's  arm.  The 
manner  of  the  negligence  is  not  of  importance,  but  whether 
there  was  negligence;  and,  the  passenger  being  injured  while 
on  the  car,  the  presumption  of  negligence  arises  from  the 
breach  of  the  contract  of  safe  carriage.  The  judge  sub- 
mitted the  real  point  in  the  case  to  the  jury  when  he  told 
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them  that  if  the  plaintiff  casaally  or  inadvertently   put  his 
hand  out  of  the  window  not  more  than  4  or  S  inches,  and  it 
was  crushed  by  the  mail  bag,  the  company  was  negligent; 
otherwise,  if  he  put  his  arm  out  12  or  13  inches,  according  to 
the  defendant's  contention,  it  was  negligence  in  the  defend- 
ant not  to  have  a  free  space  of  4  or  5  inches  beyond  the  line 
of  the  car,  and  there  being  evidence  that,  if  the  bag  was 
hung  13  inches  from  the  line  of  the  car,  it  could  not  have 
swung  in  to  hit  the  plaintiff's  arm,  unless  the  pouch  was  de- 
fectively hung  or  fastened,  it  was  harmless  error,  if  error,  to 
tell  the  jary  that,  though  the  pouch  might  have    been    13 
inches,  yet,  if  it  was  so  defectiveljr  hung  or  fastened  as  to 
swing  in  and  strike  an  arm  projecting  only  4  or  5  inches  from 
the  car,  it  was  negligence.     If  the  plaintiff  had  known  that 
the  mail  pouch  was  banging  there,  and  that  the  required  dis- 
tance for  hanging  the  mail  pouch  was   13  inches  from  the 
passing  train,  then  his  waving  his  hand  not  more  than  4  or  5 
inches  out  of  the  window  was  not  negligence  on  his  part, 
while  it  was  negligence  for  the  defendant  to  so  defectively 
bang  or  fasten  the  pouch  that  it  could  smash  the  plaintiff's 
arm  back  against  the  car,  when  it  was  extended  not  more 
than  said  4  or  5  inches  out  of  the  window. 

As  to  the  sixth  exception,  among  the  many  cases  in  which 
it  has  been  held  that  the  mere  fact  that  a  passenger  had  his 
arm  extended  beyond  the  dead  line  of  the  window  sill  of  the 
car  does  not  bar  a  recovery  are  Clerc  v.  Morgan,  L.  &  T.  Ry. 
&  S.  S.  Co.,  supra,  and  notes;  Laing  v.  Colder^  supra;  Rail- 
road V.  Kennard,  21   Pa.  204;  Raihroad  v.  Pondrom,  2  Am. 
Rep.  306;  Spencer   v.   Railroad  (Wis.)  84  Am.   Dec.   758; 
Wharton*   Neg.   Par.  362;  Thompson  Car.  Pass.  (Ed.  1880) 
258;  Farlow  v.  Kelly,  108   U.  S.  288,  27  L.  Ed.  726;  Curtis 
V.  Railroad,  6  McLean,  401,  Fed.  Cas.  No.  3,501;  Schneider  v. 
Raih-oad  (C.  C.)  54  Fed.   466;  New  Orleans  &  C.  R.  Co.  v. 
Schneider  (C.  C.)  60  Fed.  210;  Seigel  v.  Eisen,  41  Cal.  109; 
Raihroad  v.  Williams,  140  111.  27$,  29  N.  E.  672;  Railroad  v. 
Gregory,  58  111.  272,  in  which  the  plaintiff  was  stricken  by  a 
mail  catcher;  Summers  v.  Railroad,  44  Am.  Rep.  419,  quoted 
and  approved  in  Kird  v.  Railroad,  109  La.  525,  33  South.  587. 
60  L.  R.  A.  727;  Dahlberg  v.  Railroad,  32  Minn.  404,  21   N. 
^*  S45«  SO  Am.  Rep.  585,  quoting  and  approving  Wharton, 
Neg.  Par.  362;  Hutch,  Car.  par.  659;  Thompson,  Carriers, 
2S8,  Ang.  Carriers,  par.  559;  Miller  v.  Railroad,  5  Mo.  App. 
471;  Johnson  v.  Railroad  (Minn.)  44  N.  W.  884;  Barton  v. 
Railroad  (Mo.)  14  Am.  Rep.  418;  Francis  v.  Steam  Co.,  114 
^.  Y.  380,  21   N.  E.  988.     In  Cummings  v.  Railroad,  166 
Mass.  220,  44  N.  E.  126,   it  is  said:    ''A  passenger  riding 
^ith  a  part  of  his  body  projecting  beyond  the  line  of  the  car 
cannot  be  held,  as  matter  of  law,  to  be  guilty  of  negligence, 
or  to  have  assumed  the  risk  of  contact  with  things  outside 
the  car,  and  these  questions  are  for  the  jury.''    Citing  Dahl- 
berg v.  Raihroad,  32  Minn.  404,   21  N.  W.  S4S>  SO  Am.  Rep. 
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585;  Miller  v.  Railroad,  5  Mo.  App.  471;  Summers  v.  Rail- 
road, 34  La.  Ann.  139,  44  Am.  Rep.  419;  andSeigel  v.  Eisen, 
41  Cal.  109;  and  there  are  many  others  to  the  same  purport. 
That  eminent  lawyer  and  author,  Judge  Seymour  D.  Thomp- 
son, in  his  work  on  Negligence  (1902),  vol.  3,  par.  2972,  p. 
435>  reviewing  the  few  decisions  that  hold  it  negligence  per 
se  for  a  passenger  to  let  any  part  of  his  body  extend  beyond 
the  base  of  an  open  window,  says:  ''These  outrageous 
decisions  are  tantamount  to  a  license  to  railroad  companies 
to  construct  their  bridges  and  viaducts  so  as  to  leave  a  space 
of  but  three  inches  between  them  and  the  outer  walls  of  the 
cars,  notwithstanding  the  well-known  habit  of  passengers  of 
putting  their  elbows  out  to  rest,  or  even  putting  their  heads 
out  for  the  purpose  of  observation.  A  doctrine  so  brutal  is 
not  deserving  the  least  respect."  He  further  says  (volume  3, 
par.  2973,  p.  476):  ''The  foregoing  decision  exhibits  an 
obtuse  brutality  which  is  disgraceful  to  civilized  jurispru- 
dence. They  amount  to  a  license  to  railway  carriers  of  pas- 
sengers to  erect  the  trusses  of  their  bridges  and  the  walls  of 
their  viaducts,  and  to  leave  cars  standing  upon  their  side 
tracks,  so  near  to  the  outer  walls  of  the  passenger  coaches 
when  passing  on  their  main  tracks  as  to  be  brought  in  con- 
tact therewith  by  the  usual  oscillations,  although  by  so  doing 
the  arms,  and  even  the  heads,  of  the  passengers  who  are  not 
more  than  ordinarily  cautious,  are  taken  ofi." 

The  defendant  moved  to  set  aside  the  verdict  because 
against  the  weight  of  evidence.  The  judge  refused,  saying 
that,  if  he  had  been  a  member  of  the  jury,  be  would  not  have 
found  the  issues  in  favor  of  the  plaintiff,  but,  as  the  jury  had 
so  found  them,  he  would  let  the  verdict  stand.  The  defend- 
ant excepted,  but  we  think  unadvisedly.  The  wisdom  of  the 
Anglo-Saxon  race,  the  world  over,  has  recognized  the 
superiority  of  juries  over  judges  as  a  tribunal  for  the  ascer- 
tainment of  facts;  and  it  is  only  when  the  judge  deems  that 
there  has  been  a  palpable  miscarriage  of  justice  that  he  is 
given  the  power,  not  to  find  the  facts  himself,  but  to  set  aside 
the. verdict  and  send  the  case  to  another  jury.  In  State  v. 
Kiger,  115  N.  C.  751,  20  S.  E.  458,  the  court,  after  mention- 
ing that  the  granting  or  refusing  a  new  trial  because  against 
the  weight  of  evidence  is  not  reviewable,  says:  "The  fact 
that  twelve  men  have  convicted  on  the  evidence  will  often 
and  properly  make  him  less  sure  of  his  own  opinion  to  the 
contrary.  Nor  should  even  he  give  a  new  trial  merely  be- 
cause, if  a  juror,  he  might  have  voted  for  acquittal."  This 
principle  was  cited  and  approved  in  State  v.  Green,  117  N. 
C.  696,  23  S.  E.  99.  In  Coley  v.  Railroad,  129  N.  C.  416,  40 
S.  E.  199,  57  L.  R.  A.  817,  it  is  said:  *'It  may  be  that,  if  we 
were  jurors,  we  would  find  the  plaintiff  guilty  of  contributory 
negligence,  as  a  matter  of  fact,  and  not  at  all  unlikely  that 
the  recovery  would  be  less.  But  we  are  not  jurors,  and  have 
no  right  to  assume  their  functions.**     It  is  true  that  this  court 
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cannot  set  aside  a  verdict  because  against  the  weight  of  evi* 
dence,  and  that  the  superior  court  judge  who  heard  the  trial 
has  that  power,  and,  in  the  interest  of  justice,  should  exer- 
cise it  in  proper  cases;  but  it  is  equally  true  that  his  action 
in  that  regard  is  not  reviewable,  and  the  reason  given  in  this 
case  is  not  a  refusal  to  act  for  want  of  power,  but  an  exercise 
of  his  discretion  warranted  by  the  cases  above  cited. 
The  judgment  below  is  a£Brmed. 


Indiana  Ry.  Co.  v.  Hoffman. 

{Supreme  Court  of  Indiana^  Jan.  6,  1904,) 

L69  K.  E.  Rep.  399.] 

Jurisdiction. 

The  Supreme  Court  has  jurisdiction  of  causes  in  which  the  validity 
of  a  franchise  is  involved,  regardless  of  the  amount  of  the  judgment. 

Duty  to  Transport  Passenger  through  Annsxed  Territory— Transfsrs. 
A  street  railroad  operating  its  lines  in  a  city  under  a  contract  to  issns 
transfer  tickets  free  of  charge  to  all  passengers  requesting  the  same« 
who  might  tx>ard  its  cars  at  anj  point  on  an j  of  its  lines  In  the  city, 
and  whose  destination  might  be  to  anj  other  point  on  any  other  line  of 
the  company's  road  in  the  limits  of  the  city,  is  bound  to  transport  a 
passenger  tendering  such  transfer  to  his  destination  on  the  company's 
line,  though  that  be  in  territory  annexed  to  the  city  after  the  contract 
was  made,  and  on  its  interurban  line,  on  which  it  had  a  franchise  en* 
titling  it  to  charK'e  an  additional  fare  outside  the  city  as  its  limits  were 
before  the  annexation  of  territory. 

Public  Contracts. 

A  contract  between  a  street  railroad  and  a  city  is  a  public  contractt 
and  should  be  liberally  construed  in  favor  of  the  public. 

Appeal  from  Circuit  Court,  St.  Joseph  County;  W.  A. 
Fank,  Judge. 

Action  by  Ervin  Hoffman  against  the  Indiana  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

A.  L.  Brick  and  D.  D.  Bates,  for  appellant.       , 
Joseph  G.  Orr,  for  appellee. 

JORDAN,  J.  Appellant  is  an  incorporated  railway  com- 
pany organized  under  the  laws  of  this  state,  and  is  engaged 
in  operating  an  electric  railroad  for  the  carriage  of  passengers 
within  and  without  the  city  of  South  Bend,  St.  Joseph 
county,  Ind.  Appellee  sued  appellant  to  recover  damages 
for  being  ejected  by  it  from  one  of  its  cars  within  the  limits  of 
said  city.  The  issues  were  joined  between  the  parties,  and  the 
court,  on  request,  made  a  special  finding  of  facts  within  the 
issues,  and  stated  its  conclusions  of  law  thereon  favorable  to 
appellee,  and  awarded  him  damages  for  $100.  The  validity 
of  a  franchise  being  in  controversy,  the  appeal  is  within  the 
jurisdiction  of  this  court. 

In  addition  to  the  facts  above  stated,  the  following  are  sub- 
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stantially  the  other  facts  material  to  this  question :  In  Sep- 
tember, 1894,  the  Genera]  Power  &  Quick  Transit  Company 
was  an  incorporated  company  under  the  laws  of  this  state, 
and  was  empowered  to  own,  control,  and  operate  a  street 
railway.  In  said  month  the  board  of  commissioners  of  St. 
Joseph  county,  Ind.,  granted  to  said  company  the  right  or 
ir&nchise  to  construct  and  operate  a  street  railway  between 
the  eastern  limits  of  the  city  of  South  Bend,  as  said  limits 
then  existed,  and  the  western  limits  or  boundary  of  the  town 
of  Mishawaka,  along  a  public  highway  south  cf  the  St. 
Joseph  river,  which  highway  ran  between  said  city  and  town. 
Various  conditions  and  provisions  were  embraced  in  said 
franchise,  among  which  was  one  that  the  fare  to  be  paid  by 
each  passenger  for  being  carried  over  said  company's  railroad 
was  not  to  exceed  five  cents  for  a  continuous  passage  from 
one  point  to  another  along  said  railway.  The  company 
accepted  said  franchise  so  granted  by  the  board,  and  con- 
structed its  road  and  operated  it  as  provided  in  the  franchises 
until  the  14th  day  of  March,  1899,  at  which  date  appellant 
company  herein  succeeded  to  all  of  its  rights,  franchises^ 
property,  obligations,  burdens,  etc.,  and  became  the  owner 
of  said  railway  between  the  aforesaid  mentioned  points  or 
limits.  On  May  3,  1894,  the  common  council  of  the  city  of 
South  Bend  granted  the  right  of  franchise  to  said  General 
Power  &  Quick  Transit  Company,  appellant's  predecessor, 
to  operate  a  street  railway  within  the  said  city,  and  provide 
as  a  part  of  the  said  grant  that  the  rate  of  fare  for  each  pas- 
senger for  one  continuous  passage  upon  any  line  or  route  of 
the  railroad  which  might  be  constructed  and.  operated  within 
said  city  by  said  company  should  not  exceed  five  cents  within 
the  city  limits,  and  further  provided  that  transfer  tickets 
should  be  issued  by  the  company  to  passengers  thereon  free 
of  all  charge.  The  ordinance  granting  the  aforesaid  right  or 
franchise,  together  with  all  of  its  conditions  and  provisions, 
was,  by  appellant's  predecessor,  accepted^  and  has  never 
been  changed  or  altered  in  respect  to  the  fare  as  therein  pro- 
vided. On  January  19,  1885,  the  common  council  of  the  city 
of  South  Bend,  by  an  ordinance,  granted  a  franchise  to  the 
South  Bend  Railway  Company  to  operate  a  street  railway 
within  the  city  limits,  and  it  was  provided  therein  that  the 
fare  for  one  passenger  should  not  exceed  five  cents,  and  that 
transfer  tickets  should  be  given '4ree  of  charge."  Appel- 
lant also  became  the  successor  of  this  latter  company.  On 
June  22,  1885,  said  common  council  granted  to  the  South  Bend 
&  Mishawaka  Railway  Company  the  right  to  build  and 
construct  a  street  railway  over  the  following  route:  ''Com- 
mencing at  the  city  limits  upon  Vistula  avenue  in  said  city; 
thence  to  its  intersection  with  Washington  street;  thence 
west  on  Washington  street  to  Michigan  street."  This  ordi- 
nance provided  that  the  fare  for  each  passenger  over  any 
route  or  part  of  said  railroad  should  not  exceed  five  cents  be- 
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tween  the  hours  of  6  o'clock  a.  m.  and  ii  o'clock  p.  tn.,  after 
which  time  the  company  might  exact   lo  cents.    This  ordi- 
nance was  silent  in  regard  to  transfer  tickets.     Said  com- 
pany, after    acquiring    said  franchise,  constructed  a  street 
railway  over  and  along  said  route  as  provided  by  the  grant. 
Appellant  also  became  the  successor  of  this  company.     On 
the  nth  day  of  September,  1899,  an  action  was  pending  in 
the  circuit  court  of  Laporte  county  against  appellant,  which 
at  that  time  was  the  successor  and  assignee  of  all  of  the 
aforesaid  railway  companies,  and  the  owner  and  in  control 
of  and  operating  a  continuous  line  of  railroad  from  the  cen- 
ter of  the  city  of  South  Bend  along  the  street  known  as  Vis- 
tula avenue  therein,  and  over  and  upon  the  Vistula  road  to 
the  town  of  Mishawaka,  and,  in  order  to  effect  an  amicable 
settlement,  compromise,  and    adjustment  of  all  differences 
existing  between  the  said  city  and  the  appellant  and  its  con- 
stituent companies  involved   in  said  action  appellant  sub- 
mitted a  proposition  in  writing  to  the  common  council  of  the 
city  of  South  Bend,  which  proposition  was  duly  accepted  by 
the  council,  and  became  a  part  of  its  records.     Under  this 
proposition,  for  the  purposes  aforesaid  stated,  appellant  pro- 
posed to  pay  into  the  treasury  of  the  city,  within  90  days  of 
the  acceptance  thereof,  $12,000  and  over,  this  sum  being  the 
amount  of  the  claim  against  the  South  Bend  Railway  Com- 
pany, and,  in  addition  thereto,  to  pay  all   costs,  etc.,  in  the 
case.     By  this  written  proposition  appellant  also  proposed 
forthwith,  upon  the  acceptance  thereof  by  the  city  of  South 
Bend,  to  issue  transfer  tickets  free  of  charge  to  all  pas- 
sengers requesting  the  same  who  boarded  its  cars  at  any 
point  upon  its  line  within  the  limits  of  the  city  of  South 
Bend,  and  whose  destination  might  be  upon  any  point  upon 
any  other  line  of  appellant  within  the  said  city  limits;  9uch 
transfer  tickets  to  be  valid  only  upon  the  next  car  leaving 
upon  the  line  indicated  thereon  after  the  issuing  of  the  same. 
The  city  of  South  Bend,  after  accepting  this  proposition,  dis- 
missed of  record  the  suit  pending  against  the  South  Bend 
Railway  Company  in  the  Laporte  circuit  court.     On  October 
14*  1901,  the  city  of  South  Bend,  by  annexing  territory  to  the 
said  city,  extended  the  limits  thereof  eastwardly  along  said 
Vistula  road  to  a  distance  of  about  half  a  mile,  and  by  the 
terms  of  said  ordinance  established  the  east  line  of  the  city 
limits  upon  said  Vistula  highway,  thereby  taking  into  the 
city  of  South  Bend  about  half  a  mile  of  the  said  Vistula  pub- 
lic road,  which  had  theretofore  been  outside  of  the  city,  and 
upon  which  part  of  said  road  said  line  of  railway  had  been 
previously  operated  under  the  franchise  granted  by  the  board 
oi  commissioners  as  hereinbefore  stated.     On  the  14th  day  of 
January,  1902,  some  time  before  6  o'clock  p.  m.,  the  appellee 
tH)arded  one  of  appellant's  regular  east-bound  passenger  cars 
&t  a  point  on  Washington- street  in  said  city  of  South  Bend 
for  the  purpose  of  going  to  his  home  in  Roseland  Park,  which 
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park  18  situated  in  the  territory  which  was  annexed  to  the 
city  by  the  annexation  proceedings  in  October,  igoi.     He 
paid  to  the  conductor  of  the  car  five  cents  in  payment  of  his 
fare.     This  was  the  usual  legal  fare,  and  he  requested  and 
received  a  transfer  ticket  for  the  east-bound  car  on  Vistula 
avenue  in  said  city.     When  the  car  arrived  at  the  point' 
where  a  change  should  be  made,  he  immediately  transferred 
to  the  Vistula  avenue  car  running  on   appellant's  Vistula 
avenue  line,  and  upon  which  car  it  was  the  custom  of  appel- 
lant to  receive  and  carry  passengers    on  transfers  whose 
destination  was  on  any  point  along  its  route  within  the  limits 
of  the  city  of  South  Bend,  as  said  limits  existed  prior  to  the 
annexation  aforesaid.     He  gave  to  the  conductor  in  charge  of 
the  Vistula  avenue  car  his  transfer  ticket,  and  the  conductor 
permitted  him  to  ride  on  said  transfer  ticket  until  the  car 
had  gone  beyond  the  old  limits  to  a  point  on  the  said  Vistula 
road.     At  this  pqjpt  the  company,  by  its  said  conductor, 
demanded  of  him  that  he  pay  an  extra  fare.     This  he  refused 
to  do,  and  thereupon  appellant,  by  its  ofiBcers,  agents,  etc., 
ejected  him  from  the  car.     The  point  at  which  he  was  ex- 
pelled from  the  car  was  within  the  limits  of  the  city  of  South 
Bend  as  they  were  fixed  under  the  annexation  proceedings  in 
October,  1901,  but  was  outside  the  limits  of  the  city  as  they 
existed  at  the  time  said  railway  was  built,  and  as  they  had 
existed  up  to  October   14,  1901.     The  point  where  he  was 
ejected  was  upon  that  part  of  said  railway  line  which  had 
been  built  and  constructed  under  the  franchises  granted  by 
the  board  of  commissioners  as  hereinbefore  stated. 

It  is  contended  by  counsel  for  appellee  that  the  franchise 
granted  by  the  county  commissioners  to  construct  and  operate 
the  railroad  to  appellant's  predecessor  upon  the  public  high- 
way between  the  cities  of  South  Bend  and  Mishawaka  cannot 
in  any  manner  be  abridged  or  impaired  without  appellant's 
consent,  either  by  direct  or  indirect  proceedings  on  the  part 
of  the  city  of  South  Bend  or  any  other  person  or  corporation. 
This  franchise,  it  is  said,  was  a  contract  between  the  county 
and  the  company  to  which  it  was  granted.  It  is  insisted  that 
the  franchise  granted  by  the  board  of  commissioners  to  the 
General  Power  &  Quick  Transit  Company,  one  of  appellant's 
predecessors,  to  construct  and  operate  its  road  along  that 
part  of  the  public  highway  in  question  which  at  that  time  was 
outside  of  the  city  limits  of  South  Bend,  and  the  agreement 
between  appellant  and  the  city  under  the  franchise  of  May  3, 
1894,  in  relation  to  the  fare  to  be  charged  for  the  transporta- 
tion of  passengers,  should  be  so  construed  as  to  leave  both  in 
full  force  and  effect.  While  it  is  true  that  appellant,  as  the 
successor  of  the  several  other  companies,  as  shown  by  the 
special  finding,  succeeded  to  all  their  rights  under  the  grants 
of  the  several  franchises  in  controversy,  and  likewise  is 
bound  by  all  of  the  conditions  and  stipulations  composed 
therein,  however  these  rights  and  obligations,  under  the  facts, 
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do  not  necessarily  control  the  decision  of  the  question  as 
here  presented.    These,  as  to  the  question  of  transfer  tickets; 
may  be  passed,  as  in  our  opinion  this  matter  is  regulated  by 
the  contract  entered  into  between  the  city  and  appellant  on 
September   11,  1899.    It  appears  that  on   that    date*  after 
appeUant  had  become  the  successor  and  assignee  of  all  of  the 
rights  of  the  several  companies,  and  Was  the  owner  of  and  in 
control  of  a  line  of  railway  running  from  the  center  of  the 
city  of  Sooth  Bend  along  Vistula  avenue  therein  on  to  the 
limits  of  the  city,  and  thence  along  and  upon  the  Vistula 
highway  to  the  town  of  Mishawaka,  in  a  settlement,  adjust- 
ment, and  compromise  of  all  differences  existing  between 
appellant  and  the  city  in  an  action  pending  in  the  Laporte 
circuit  court,  it  made  to  the  city  a  written  proposition,  as 
shown,   whereby,   among  other    things,  it    stipulated  and 
agreed  forthwith  upon  the  acceptance  of  its  proposition  by 
the  city  to  'Mssue  transfer  tickets  free  of  charge  to  all  pas- 
sengers requesting  the  same"  who  might  board  the  cars  at 
any  point  upon  any  of  its  lines  within  the  limits  of  the  city, 
whose  destinatibn  might  be  to  any  point  upon  any  other  line 
of  the  company's  road  within  said  limits.    This  proposition, 
as  shown,  was  duly  accepted  by  the  city,  and  placed  upon  its 
records,  and  became  a  binding  contract  between  it  and  appel- 
lant.   There  was  no  provision  made  therein  to  indicate  that 
the  parties  were  intending  to  confine  the  agreement  to  the 
limits  of  the  city  as  they  existed  on  the  said   nth  day  of 
September,  1899,  and  under  the  circumstances  it  cannot,  in 
reason,  be  asserted  that  the  parties  only  intended  to  include 
the  limits  as  they  then  were,  and  not  as  they  might  there- 
after be  extended.     The  right  of  the  city  of  South  Bend  to 
enlarge  her  boundaries  under  the  laws  of  this  state  is  govern- 
mental, which  it  cannot  bargain  away,  and  it  may  be  pre- 
sumed that  appellant  under  its  contract  whereby  it  agreed  to 
issue  the  transfer  tickets  within  the  city  limits  must  have  con- 
templated that  the  city  in  the  future  might  exercise  the  right 
of  annexing  territory,  and  thereby  extend  its  limits.     Upon 
no  view  of  the  case  can  the  provision  ^'within  the  limits  of 
the  city"  be  interpreted  to  have  been  intended  under  the 
agreement  embraced  in  the  proposition  made  by  appellant  to 
apply  only  to  such  limits  as  then  fixed. 

It  is  apparently  insisted  by  counsel  for  appellant  that  the 
city  of  South  Bend,  by  annexing  the  part  of  the  territory  in 
which  appellant,  under  the  grant  from  the  board  of  commis- 
sioners, had  previously  operated  its  road,  abrogated  and  de- 
stroyed its  rights  acquired  by  said  grant,  and  therefore 
violated  our  fundamental  laws.  But  whatever  rights  appel- 
lant had  in  said  territory  under  its  grant  from  the  board  of 
commissioners  were  not  impaired  or  destroyed  by  the  exten- 
sion of  the  city  boundary  in  question,  but  were  changed  by 
its  agreement  with  the  city  to  issue  transfer  tickets  over  its 
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lines  therein  to  all  points  withia  the  city  limits.     Whatever 
rights  it  had  to  decline  or  refuse  to  issue  tratisfers  to  persons 
carried  over  its  road  in  said  territory  were  merged  in  and 
controlled  by  the  contract  which  it  subsequently  made  with 
the  city.     If  appellant  desired  to  stand  upon  and  avail  itself 
of  the  rights  which  it  had  acquired  in  the  territory  in  ques- 
tion, it  ought  not  to  have  entered  into  the  agreement  and 
contract  with  the  city  in  regard  to  the  rate  of  fare  and  the 
right  of  passengers  to  transfer.     The  regulation  of  the  ques- 
tion of  fare  and  the  transfer  tickets  to  be  issued  rests  upon 
the  contract  in  this  case  between  appellant  and  the  city  of 
South  Bend.     If  bound  itself  thereby  not  to  exact  of  pas- 
sengers   transported    over  its  lines  within  the  city  more 
than    the    maximum    fare,   and    to    issue,   upon    request* 
to    such    passengers,   transfer    tickets    as  provided.     This 
agreement,  as  we  have  seen,  cannot  be  held  to  apply  only  to 
passengers  who  are  transported  on  appellant's  cars  within 
the  old  limits  of  the  city,  but  must  be  held  to  apply  to  and 
include  any  and  all  passengers  whose  destination  is  within 
the  limits  of  the  city  &s  they  were  extended*  by  the  annexa- 
tion of  the  territory  in  controversy.     This  extension,  as  we 
have  said,  by  the  municipal  authorities,  was  the  exercise  of 
governmental  powers.     In  a  legal  sense  the  city  is  a  unit, 
although  its  boundaries  may  be  changed  from  time  to  time 
by  extension,  and  all  persons  within  the  limits  thereof  as  ex- 
tended become  bound   by,  and  must  yield  obedience  to,  its 
ordinances.     It  certainly  in  reason  cannot  be  asserted  that  an 
ordinance  adopted  by  a  city  must,  in  its  operation,  forever  be 
confined  to  the  limits  of  the  municipality  as  they  were  at  the 
time  it  was  passed,  and  cannot  become  operative  in  territory 
thereafter  annexed  and  made  a  part  of  the  corporation.     And 
with  no  more  force  and  reason  can  it  be  said  in  this  case, 
under  the  circumstances,  that  the  agreement  of  appellant  in 
regard  to  issuing  transfer  tickets  to  passengers  is  not  opera- 
tive within  the  limits  of  the  city  as  thereafter  extended.     In 
support  of  this  proposition,  see  McCallie  v.  The  Mayor  etaL, 
3   Head.    317;  St.  Louis,  etc.,  Co.  v.  St.  Louis,  46  Mo.  121; 
Town  of  Toledo  v.  Edens,  59  Iowa,  352,  13  N.  W.  313;  Town 
of  Milwaukee  v.   Milwaukee,  12  Wis.   93;  20  Am.   &   Eng. 
Ency.  of  Law,  p.  1152. 

Conceding,  arguendo,  that  the  question  as  to  whether  appel- 
lant and  the  city  of  South  Bend,  under  the  agreement  in  con- 
troversy, contracted  solely  in  respect  to  the  limits  of  the  city 
as  they  existed  at  the  time  of  the  contract,  and  not  in  refer- 
ence to  such  limits  as  they  might  thereafter  be  extended,  is  a 
doubtful  one,  nevertheless  we  would  be  required  to  solve  such 
question  against  appellant  and  in  favor  of  the  city,  because 
public  contracts,  as  is  the  one  herein  involved,  should  be 
liberally  construed  in  favor  of  the  public.  See  Muncie,.etc.» 
Gas  Co.  V.  City  of  Muncie  (Ind.  Sup.)  66  N.  E.  436/. 60  L*  R, 
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A.  822,  and  the  great  line  of  authorities  cited  on  page  442*  66 
N.  E.,  60  L.  R.  A.  822. 

Under  the  facts  the  expulsion  of  appellee  from  the  car  by 
the  servants  of  appellant  was  wrongful.  Therefore  the  court 
did  not  err  in  its  conclusions  of  law. 

Judgment  affirmed. 


Mason  v.  Illinois  Cent.  R.  Co. 

[Court  of  Appeals  of  Kentucky ^  Dec,  lo^  1903,) 

[77  S.  W.  Rep.  375.] 

Railroads — Contagious   Disaases—Communication—Control   of  Train 
by  Health  (Officers— Liability. 

Where  a  boarding*  train  of  defendant  railroad  atandinfi^  on  a  apur 
track  near  plalntiff'a  reaidence,  and  a  number  of  section  bands  affected 
with  amallpoz,  and  occupying  such  train,  were  taken  in  charge  by 
health  officers,  and  there  was  no  evidence  that  defendant  was  there- 
after guilty  of  negligence  in  the  management  of  its  hands,  or  thAt  it 
did  not  in  good  faith  comply  with  the  directions  of  such  health  officera, 
defendant  was  not  liable  in  damages  for  a  case  of  smallpox  communi- 
cated to  plaintiff  at  least  six  weel^  after  such  health  officers  assumed 
charge. 
Same— Regulations  of  Board  of  Health. 

It  is  the  duty  of  all  persons  in  charge  of  any  railway  train,  passenger 
coach,  or  steamboat,  or  other  private  conveyance,  to  obey  the  regula- 
tions of  the  board  of  health. 

Appeal  from  Circuit  Court,  Carlisle  County. 

"Not  to  be  officially  reported." 

Action  by  John  D.  Mason  against  the  Illinois  Central  Rail- 
road Company.  Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

Shelbourne  &  Kane,  for  appellant. 

Pirtle,  Trabune  &  Cox  and  J.  M.  Dickinson  for  appellee. 

BURNAM,  C.  J.  The  appellant,  John  D.  Mason,  brought 
this  suit  against  the  appellee,  the  Illinois  Central  Railroad 
Company, .  for  damages  for  a  case  of  smallpox,  which  he 
claims  was  communicated  to  him  in  consequence  of  the  neg- 
ligence of  the  railroad  company.  He  alleges  in  his  petition 
that  his  residence  is  close  to  a  spur  track  of  the  defendant, 
leading  from  its  main  line  to  a  gravel  pit,  and  that  the  de- 
fendant placed  certain  of  its  cars  on  this  spur  track,  in  which 
it  lodged  and  boarded  a  gang  of  section  bands;  ''that  during 
the  months  of  November  and  December,  1901,  some  three  or 
four  of  these  employees  of  defendant  on  said  cars  became 
afflicted  with  smallpox,  and  of  which  defendant  had  knowl- 
edge; and  that  defendant,  knowing  at  the  time  that  its  said 
employees  were  afflicted  with  smallpox,  carelessly  and  negli- 
Sently  placed  two  of  its  said  boarding  cars  in  which  its  said 
employees  were  sick  and  afflicted  with  the  sniallpox,  and  in 
which  it  was  nursing  and  caring  for  its  said  sick  employees, 
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and  in  which  it  did  so  use  and  care  for  its  said  employees,  io 
front  of  and  within  a  few  feet  of  plaintiff's  said  residence    on 
its  said  branch  road,  and  suffered  and  permitted  the  same    to 
be  and  remain  there  for  several  days,  and  left  the  doors 
thereof  open  next  to  and  adjoining  his  said  residence,    and 
when  said  employees  became  well  of  said  disease  it  further 
carelessly  and  negligently  threw  out  and  burned  up  within    a 
few  feet  of  said  residence  all  the  beds  and  bedding  and 
ture  that  it  and  its  said  employees  had  used  while  they 
sick  with  said  disease;  and  that  plaintiff  contracted  snoall- 
pox  from  the  said  cars,  the  said  employees,  and  the  said  fur- 
niture and  bedding  that  was  so  destroyed  by  the  defendant; 
and  that  by  reason  thereof  he  was  made  dangerously  sick  and 
ill  for  aloBg  timer  and  suffered  great  physical  p^n  and  mental 
anguish,  and  expended  large  sums  for  physicians  and  nursincr* 
and  was  by  said  disease  permanently  marked  and  disfigured; 
and  that  said  disease  was  from  him  communicated  to  other 
members  of  his  said  family;  and  that  he  expended  large  sums 
of  money  in  caring  for  and  nursing  the  said  members  of  his 
family."     In  its  answer  the    defendant    traversed  all  the 
affirmative  allegations  of  the  petition  charging  negligence, 
and  for  further  answer'stated  that  about  the  nth  of  October, 
1901,  it  had  a  gang  of  men  working  for  it  under  the  charge  of 
one  Dunlap ;  that  about  this  time  one  of  these  men  became 
sick;  that   Dunlap  sent  for  Dr.  W.  L.  Mosely,  a  practicing 
physician,  who  diagnosed  the  disease  to  be  smallpox,  and 
that  Mosely  at  once  notified  Dr.  J.  S.  Petrie  of  the  existence 
of  the  disease;  and  that  on  the   nth  of  Ortober,  1901,  Dr. 
Petrie,  as  health  officer,  took  charge  of  the  cars  in  which  the 
smallpox  prevailed,  as  well  as  the  other  cars  which  constituted 
the  boarding  train  on  the  switch;  and  that,  by  virtue  of  his 
authority  as  health  officer,  he  ordered  these  cars  placed  on 
the  siding,  equidistant  from  the  house  of  plaintiff  and  that 
of  one  Brown,  who  lived  on  the  siding.     It  also  alleges  that 
Dr.  Petrie,  as  health  officer,  caused  all  of  the  bedding,  bunks, 
and  other  paraphernalia  of  the  cars  to  be  burned  without  the 
assistance  of  the  defendant  or  any  of  its  employees,  and  fumi- 
gated the  cars.     It  further  alleges  that  plaintiff  did  not  take 
the  smallpox  until  about  the   loth  day  of  December,  1901, 
about  sixty  days  after  the  train  of  boarding  cars  and  the  sec- 
tion hands  had  been  taken  in  charge  by  the  health  officer  of 
Carlisle  county;  that  the  period  of  incubation  of  smallpox 
does  not  exceed  two  weeks,  and  that  plaintiff  therefore  con- 
tracted the  disease  while  these  cars  and  their  inhabitants  were 
under  the  authority  and  control  of  the  health  officers  of  the 
county;  that  it  and  its  employees  obeyed    the  directions 
given  to  them  as  to  the  location  of  the  cars,  and  the  hand- 
ling, nursing,  and    treatment    of  the  afflicted.     It    further 
pleads  that  plaintiff  was  guilty  of  contributory  negligence, 
in  that  he  persistently  refused  to  be  vaccinated  himself,  or  to 
cause  the  other  members  of  his  family  to  be  vaccinated. 
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althoQgh  so  warned  by  the  health  officer.    The  reply  con- 
troverted the  alleged  contributory  negligence. 

The  testimony  introduced  by  the  plaintiff  in  the  case  con- 
duced to  show  that  the  ''spur  track**  leading  from  the  de- 
fendant's  main  line  to  the  gravel  pit  is  about feet  in 

length;  that  in  September,  1901,  the  defendant  placed  a  train 
of  boarding  cars  on  this  spur  track,  which  were  occupied  by 
about  25  men  who  were  employed  as  laborers  by  the  railroad 
company,  and  were  under  the  charge  of  a  boss  by  the  name 
of  Dunlap;  that   the  boarding  cars  were  stationed  not  very 
far  from  the  main  line;  that  when  they  were  placed  there  a 
vacant  car  stood  in  front  of  plaintiff's  residence;  and  that 
about  two  weeks  after  the  arrival  of  the  train  of  boarding 
cars  a  sick  man  was  taken  out  of  one  of  these  cars,  and  placed 
in  the  car  in  front  of  plaintiff's  residence;  and  that  shortly 
afterwards  they  rolled  a  second  car  from  the  boarding  train 
down  next  to  the  car  in  front  of  plaintiff's  residence;  that  a 
sick  man  was  in  it;  and  that  a  week  afterwards  Drs.  Mosely 
and  Petrie  came  out,  and  pronounced  the  disease  to  be 'small- 
pox; and  that  they  had  the  two  cars  in  front  of  appellant's 
residence  moved  up  towards  the  main  track  about  300  feet, 
and  directed  that  the  section  hands  be  confined  to  the  cars. 
Plaintiff  testified  that  no  closets  were  provided  for  the  use  of 
these  men  near  the  cars,  and  that  they  went  for  this  purpose 
to  a  point  in  the  woods  near  the  right  of  way,  and  in  so  doing 
passed  in  front  of  his  house.     Nearly  all  of  the  section  men 
had  the  disease,  including  Dunlap,  the  boss.     On  the  30th  of 
November,  Dr.  Petrie  had  all  the  beds,  bedding,  and  other 
paraphernalia  of  these  cars  thrown  out  and  burned  on  the  side 
of  the  track,  and  the  cars  fumigated,  and  all  the  boarding 
train,  with  its  occupants,  were  taken  away,  except  the  fore- 
man, Dunlap,  a  cook,  and  negro  boy,  who  waited  upon  him. 
The  testimony  conduces  to  show  that  at  this  time  all  of  them 
had  recovered  from  the  smallpox  except,  perhaps,  Dunlap;  that 
after  its  fumigation  the  same  car  which  had  stood  in  front  of 
plaintiff's  residence  at  the  beginning  was  rolled  back  to  its  old 
place,  and  on  the  sth  of  December,  Dr.  Petrie,  the  health 
officer,  came  down  and  had  the  bunks,  which  were  made  of 
plank,  knocked  out  and  burned  in  front  of  the  plaintiff's 
house.     Plaintiff  also  testified  that  after  the  health  officer 
took  charge  be  went  to  see  Dunlap's  straw  boss,  after  he  had 
taken  sick.     At  the  close  of  plaintiff's  testimony  the  circuit 
jadge  gave  to  the  jury  a  peremptory  instruction  to   find   for 
the  defendant,  and  this  appeal  is  prosecuted  from  the  judg- 
ment dismissing  plaintiff's  petition. 

The  testimony  in  the  case  seems  to  show  conclusively  that 
appellant  contracted  the  smallpox  at  least  six  weeks  after  the 
boarding  train  and  section  hands  of  the  railway  company  had 
been  taken  in  charge  by  the  health  officers  of  Carlisle  county ; 
and  that  the  burning  of  the  beds,  bedding,  and  bunks  occupic  d 
by  the  section  hands  was  all  done  under  the  personal  direc- 
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tion  of  Dr.  Petrie,   the  health  officer.    While  the  evidence 
shows  that  the  section  men  did  leave  the  cars  in  answer  to  the 
calls  of  nature,  there  is  no  evidence  which  conduces  to  show 
that  the  defendant  did  not  in  good  faith  comply  to  the  best  of 
their  ability  with  the  direction  of  the  health  officers;  or  that, 
after  their  boarding  train  was  taken  charge  of  by  the  health 
officers,  they  were  guilty  of  negligence  in  the  management 
of  their  hands.     In  fact,  they  had  no  way  of  controUins:   the 
movements  of  these  men  after  they  became  sick.    The   duty 
of  establishing  quarantines  at  places  where  smallpox  is  prev- 
alent is  imposed  by  law  upon  the  health  authorities  of  the 
state.    They  are  authorized  to  make  and  enforce  rules   and 
regulations  to  obstruct  and  prevent  the  introduction  or  spread 
of  smallpox,  and  for  this  purpose  are  by  law  authorized  to 
establish  quarantines,  to  erect  temporary  hospitals  necessary 
for  the  medical  treatment  of  any  persons  who  may  be  kept  in 
quarantine  and  afiected  with  smallpox,  and  to  assign  the  charge 
and  control  of  such  person  to  competent  physicians  and 
nursed.     It  is  the  duty  of  all  persons  in  charge  of  any  railway 
train,  passenger  coach,  or  steamboat,  or  other  private  con- 
veyance, to  obey  the  regulations  of  the  board  of  health.     In 
our  opinion,  the  testimony  in  this  case  entirely  fails  to  show 
that  appellant's  attack  of  smallpox  was  superinduced  by   any 
negligence  or  carelessness  on  the  part  of  the  defendant,  and 
that  the  trial  court  properly  instructed  the  jury  to  find  for  the 
defendant. 
Judgment  affirmed. 


Morrow  v.  Atlanta  &  C.  Air  Line  Ry.  Co. 

{Supreme  Court  of  North  Carolina^  Dec,  i8^  1903,) 

[46  S.  E.  Rep.  12.] 

Person  Assisting  Passenger — Trespassers.* 

A  person  going  on  a  train  for  the  purpose  of  assisting  a  passenger  to 
l)oard  it,  when  such  assistance  was  needed  and  was  not  furnished  by 
the  company,  was  not  a  trespasser. 

Same — Duty  to  Allow  Time  to  Alight.* 

In  the  absence  of  any  rule  prohibiting  a  person  from  going  on  a  train 
to  assist  a  passenger  to  board  it,  a  conductor  having*  notice  of  a  person 

*As  to  the  duties  and  liabilities  of  the  carrier  to  persons  assisting  or 
accompanying  its  passengers,  see  Smoak  v.  Savannah,  etc.,  R.  Co. 
<S.  Car.)f  7  R.  R.  R.  240,30  Am.  8l  Eng.  R.  Cas.,  N.  S.,  240  (care  due 
persons  meeting  passengers)  ;  Ozsher  v,  Houston,  E.  &  W.  T.  Ry.  Co. 
<Tex.),  3  R.  R.  R.  727,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  727 ;  Great  North- 
ern Ry.  Co.  V.  Bruyere  (C.  C.  A.),  4  R.  R.  R,  141,  27  Am.  &  Eng.  R.  Cas., 
K.  S.,  141  (liability  for  injury  to  husband  assisting  wife,  and  forced  to 
remain  on  car  platform  by  conductor)  ;  Houston  &.  T.  C.  R.  Co.  v, 
Phillio  (Tex.),  5  R.  R.  R.  277,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  277  (peruon 
accompanying  passenger  a  licensee) ;  notes,  12  Am.  &  Eng.  R.  Cas.,  N. 
S.,  212  (duty  to  person  assisting  passenger) ;  20  Am.  Sl  Eng.  R.  Cas., 
N.  S.,  121  (persons  assisting  departing  passengers  as  passengers)  ;  20 
Am.  &  Eng.  R.  Cas.,  N.  S.,  121  (person  assisting  sick  passenger  as  a 


Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S       291 

Morrow  v,  Atlanta  Sl  C.  Air  Line  Ry.  Co 

f^oingf  on  tfae  train  for  anch  purpose  mnat  detain  it  a  reasonable  len|i^^ 
of  time  to  enable  the  person  to  render  the  necessary  assistance  and  to 
leave  it  in  safety. 

Same — Notice  to  Conductor— Question  for  Jury. 

Whether  a  conductor  in  charge  of  a  train  had  notice  that  a  person 
who  entered  it  at  a  station  did  so  merely  for  the  purpose  of  assisting^  a 
passengrer  to  board  it,  held^  under  the  evidence,  for  the  jury. 

Same — Question  for  Jury. 

Whether  one  who  stood  near  the  steps  of  a  coach  as  a  person  entered 
it  merely  for  the  purpose  of  assisting  a  passenger  to  board  the  ooach 
was  the  conductor  in  charge  of  the  train,  or  some  other  employee 
charged  with  the  duty  of  providing  for  such  person's  safety  while  exer- 
cising the  right  of  assisting  a  passenger,  held^  under  the  evidence,  for 
the  jury. 

8sme — Same. 

Whether  a  person  who  entered  a  train  for  the  purpose  of  assisting 
a  passenger  to  board  it  was  given  reasonable  time  to  leave  the  train  be- 
fore it  started,  held,  under  the  evidence,  for  the  jury. 

Same— Contributory  Negligence — Alighting  from  Moving  Train,  f 

A  person  who,  after  t>oarding  a  train  at  a  station  to  assist  a  passen- 
ger to  board  it,  alights  from  the  train  while  traveling  at  the  rate  of 
three  to  f  onr  miles  an  hour  and  with  its  speed  steadily  increasing,  la 
guilty  of  contributory  negligence  as  a  matter  of  law,  precluding  a  re- 
covery for  the  injuries  sustained. 

Appeal  from  Superior  Court,  Gaston  County ;  Neal,  Judge. 

Action  by  Chas.  R.  Morrow,  by  next  friend,  against  the 
Atlanta  &  Charlotte  Air  Line  Railway  Company.  From  a 
judgment  dismissing  the  action,  plaintiff  appeals.     Affirmed. 

A.  G.  Mangum,  for  appellant. 

Geo.  F.  Bason  and  ¥.  H.  Busbee  &  Son,  for  appellee. 

WALKER,  J.  This  action  was  brought  by  the  plaintiff  to 
.  recover  damages  alleged  to  have  been  caused  by  the  defend- 
ant's negligence. 

On  the  night  of  the  27th  of  August,  1902,  the  plaintiff,  his 
wiie,  Thomas  Carson,  and  two  other  persons,  went  to  the 
defendant's  depot  at  Gastonia,  with  the  plaintiff's  sister,  Mrs. 
York,  and  her  six  children,  the  oldest  of  whom  was  15  years 
of  age  and  the  youngest  4  years  of  age,  for  the  purpose  of 
assisting  them  in  boarding  the  train,  which  they  intended  to 
take  that  night  for  a  distant  point.     When  the  train  arrived, 

passeufirer)  ;  Berry  v.  Louisville  &  N.  R.  Co.  (Ky.),  20  Am.  A  Eng.  R. 
Gas.,  N.  S.,  401  (duty  to  give  person  assistinfif  passeng^er  notice  of  starting 
of  train) ;  Macon,  D.  &  S.  F.  Co.  v.  Moore  (Ga.),l5  Am.  AEng.R.  Cas., 
N.  Sm  842  (ejection  of  person  assisting:  female  passenf^er  to  board  train)  ; 
Denver  &  R.  6.  R.  Co.  v,  Spencer  (Colo.),  18  Am.  &  Eng.  R.  Cas.,  N.  S., 
236  (liabjlity  for  death  of  person  at  station  to  meet  passenger)  ;  Whit- 
ley v.  Southern  Rv.  Co.  (N.  Car.),  12  Am.  &.  Eng.  Ife.  Cas.,  N.  S.,  210 
(person  assisting  departing  passenger  is  a  licensee)  ;  International  &  6. 
N.  R.  Co.  V.  Satterwhite  (Tex.  Civ.  App.),  12  Am.  &  Eng.  R.  Cas.,  N. 
B.,  215  (liability  on  account  of  inviting  person  assisting  passenger  to 
alight  from  moving  train). 

fAs  to  whether  it  is  contributory  nefrligence,  to  alight  from  moving 
car,  see  foot-note  appended  to  Lee  v,  Elizabeth,  P.  &  C.  J.  Ry.  Co.  (I^. 
J.),  8  R.  R.  R.  923, 31  Am.  &  Eng.  R.  Cas.,  N.  S.,  923,  where  all  the.  pre« 
ceding  authorities  in  this  series  are  collected. 
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about  II  o'clock  p.m.,   and  after  the  passengers  for    that 
station  had  alighted,  the  plaintiff  and  Thomas  Carson    im- 
mediately assisted  Mrs.  York  and  her  children  to  get  on  the 
train,   but    before  they  could  find  a  vacant  seat  for  them 
the  train  started,  and  Carson  ran  to  the  door  and  then  to  the 
platform,  and  jumped  off  the  train  without  injury.     When  the 
plaintiff,  who  followed  him,  was  alighting  from  the  steps  of 
the  platform  with  bis  hand  on  the  railing,  or,  to  use  his  own 
words,  when  he  let  his  feet  down  from  the  steps,  there  was   a 
sudden  jerk  of  the  car  upon  which  he  had  been  standing, 
which  broke  his  hold ;  his  foot  struck  a  pile  of  mail  sacks 
which  had  been  left  on  the  ground  near  the  crossing,  and 
about   150  feet  from     the  usual  place    where    passengers 
alighted;  and  plaintiff  was  thereby  thrown  under  the    cars 
and  severely  injured.     As  he  and  Carson  and  Mrs.  York    and 
her  children  boarded  the  car,  an  employee  of  the  defend- 
ant, who  had  on  a  uniform   and  held  a  lighted  lantern  in  his 
hand,  was  standing  near  by  and  could  see  them  as  they  got  on 
the  train.     The    plaintiff's  wife  bid    Mrs.   York    and     her 
children  good-by,  and  remained  outside  and  said  nothing 
to  the  plaintiff,  her  husband,  or  to   Carson,  her  brother-in- 
law.     The  latter  was  wearing  his  "everyday  clothes."     None 

,  of  defendant's  employees  offered  to  help  Mrs.  York  to  get  on 
the  train.  It  was  usual  and  customary  to  give  signals  be- 
fore starting  the  train  at  that  place  by  ringing  the  bell  or  by 
proclamation  of  the  conductor,  namely,  ''All  aboard,"  but 
neither  the  plaintiff  nor  Carson  heard  a  signal  of  any  kind 
that  night,  though  the  usual  signals  might  have  been  given 
without  being  heard,  as  there  were  eight   or  nine  cars  in  the 

'  train.  The  train  moved  off  before  any  of  the  passengers  who 
got  on  at  Gastonia  could  be  seated.  Plaintiff  did  not  see  the 
conductor,  or  he  would  have  told  him  that  he  intended  to  boaid 
the  train  in  order  to  help  his  sister,  but  he  expected  that  the 
usual  signals  would  be  given  and  that  he  would  have  time  to 
leave  the  train  with  safety.  When  the  plaintiff  fell  from  the 
train,  it  was  running  at  the  rate  of ''not  more  than  3  or  4 
miles  an  hour."     It  had  been  customary  for  persons  to    be 

'  assisted  in  boarding  the  train  at  Gastonia  by  their  friends  or 
escorts,  and  it  had  frequently  been  done.  One  of  the  plain- 
tiff's witnesses  testified  as  follows:  "I  was  the  hotel  porter 
and  went  to  the  depot  that  night  to  meet  the  train,  and  saw 
a  railroad  man  with  a  lantern  standing  near  the  steps  when 
the  passengers  were  alighting.  I  don't  know  whether  or  not 
it  was  the  conductor,  or  who  it  was.  He  had  a  Jantern. 
All  the  employees  have  lanterns.  I  thought  he  was  the  con- 
ductor, but  cannot  swear  to  it."  This  is  a  sufficient  recital 
of  the  leading  or  material  facts  necessary  to  an  understand- 
ing of  the  case.  At  the  close  of  the  plaintiff's  evidence  the 
defendant  moved  to  dismiss  the  action,  or  for  judgment  as  in 
case  of  nonsuit,  under  the  statute.  The  motion  was  allowed, 
and  the  plaintiff  excepted  and  appealed. 
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The  first  question  presented  is  whether  there  was  any  suffi- 
cient evidence  of  defendant's  negligence  which  should  have 
been  submitted  to  the  jury,  for  when  a  plaintiff's  action  is 
dismissed  or  he  is  nonsuited,  under  the  provisions  of  the 
statute,  the  truth  of  the  evidence  is  thereby  admitted,  and 
the  plaintiff  is  entitled  to  have  it  considered  in  the  strongest 
and  most  favorable  light  for  him,  and  to  have  the  benefit  of 
every  reasonable  inference  or  deduction  that  can  be  drawn 
therefrom  for  the  purpose  of  sustaining  his  cause  of  action. 
If  the  evidence  tends  to  establish  any  state  of  facts  entitling 
plaintiff  to  recover,  no  matter  how  the  combination  of  those 
facts  may  be  made,  the  plaintiff  has  a  right  to  have  the  case 
submitted  to  the  jury,  for  they  might  find  just  that  state  of 
{acts.    This  principle  is  so  well  settled  that  it  does  not  now 
require  the  citation  of  any  authority  to  support  it.     In  some 
respects  this  case  is  like  that  of  Whitley  v.  Railroad,  122  N. 
C.  987,  29  S.  E.  783.     It  was  there  held  that  a  person  who 
goes  upon  the  train  of  a  railroad  company  for  the  purpose  of 
accompanying  and  assisting  one  of  its  passengers  is  not  a 
trespasser,  and  is  entitled  to  the  protection  of  the  company  if 
the  company's  conductor  in  charge  of  the  train  has  notice  of 
his  presence.    The  plaintiff's  counsel  in  that  case  contended 
that  such  a  person  was  a  licensee,  and,  under  the  circum- 
stances, entitled  to  *'the  consideration,  care,  and  protection 
of  the  defendant,"  and  the  defendant's  counsel,  as  the  court 
then  understood  his  position,  did  not  seem  to  deny  this  con- 
tention of  the  plaintiff's  counsel,  but  insisted  that  he  had  no 
right  to  receive  from  the  company  that  same  degree  of  atten- 
tion and  protection  that  would  be  due  to  a  passenger.    The 
court  declined  to  discuss  this  contention  of  the  defendant, 
but  simply    held    that,   whatever    his  precise  status  was, 
he  was    in    any    view    entitled  to    protection  and  some 
degree  of  consideration  for  his  safety.     It  is  certainly  not  un- 
lawful for  one  person  to  assist  another  to  board  a  train  for 
the  purpose  of  taking  passage  thereon,  when  the  situation  of 
the  passenger  and  the  circumstances  make  it  necessary,  and 
especially  so  when  no  such  assistance  as  is  required  by  the 
passenger  is  offered  by  any  employee  of  the  company.     We 
ueed  not  decide  whether  it  is  the  duty  of  carriers  of  pas- 
sengers on  railways,  or  their  servants,  to  inform  themselves 
of  the  presence  of  such  persons  on  their  trains,  and  to  pro- 
vide rules  and  regulations  for  that  purpose,  for  that  ques- 
tion is  not  necessarily  involved  in  this  case.     It  is  sufficient 
at  least  to  fix  the  company  with  liability  that  the  conductor 
of  its  train,  or  other  person  in  charge  of  it,  has  actual  notice 
of  the  fact  that  a  person  who  is  not  a  passenger  has  gone 
upon  its  train  for  the  purpose  of  rendering  assistance  to  one 
of  its  passengers.     If  a  persou  could  ever  be  justified  in  giv- 
ing such  assistance,  we  think  the  plaintiff  was  in  this  case — 
assuming  the  truth  of  the  evidence,  as  we  must  do — for  Mrs. 
York  had  with  her  six  children,  all  of  them  comparatively 
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younc  and  was  incumbered  with  several  pieces  of  hand   bag- 
gage and  with  some  packages.     She  needed  assistance,  and 
the  company  did  not  furnish  it.     The  plaintiff,  therefore, 
was  rightfully  on  the  train.     What,  then,  was  the  defendant's 
duty,  if  any,  towards  him?     If  its  conductor  had   notice    of 
his  intention  to  go  upon  the  train  for  the  purpose  of  assist- 
ing Mrs.  York,  the  plaintiff  was  entitled  to  reasonable  time  to 
render  the  necessary  assistance  to  her  and  to  leave  the   train 
in  safety.     It  may   be  that  railroad  companies  are  authorized 
by  law  to  provide  by  rules  and  regulations  for  such  cases, 
but,  in  the  absence  of  any  such  provision,  the  law   does  not 
prohibit  a  person  from  getting  on  a  car,  as  the   plaintiff   did 
on  this  occasion.     The  only  question,  then,  for  decision    is, 
was  there  any  sufficient  evidence  to  show  that  the  defendant 
did  know  that  plaintiff  had  gone  upon  the  train  to  assist  Mrs. 
York?    We  think  there  was.     Whether    it  is  sufficient   to 
satisfy  the  jury  and  induce  them  to  find  the  fact,  is  for  tbem« 
and  not  for  us,  to  decide.     At  the  time  the  plaintiff  and  Mrs. 
York  boarded  the  train,  an  employee  of  the  company  was 
standing  near  by  in  full  view  of  them,  so  that  be  could  see 
what  was  done  and  hear  what  was  said.     He  must  have  seen 
that  Mrs.  Carson  had  so  conducted  herself  towards  the  other 
parties  as  to  indicate  that  Mrs.  York  and  her  children  were 
the^  passengers,   and  that  plaintiff  and   Carson  were   only 
assisting  them.     "Mrs.  Carson  bid  Mrs.  York  and  her  chil- 
dren good-by,"  but  said  nothing  to  the  plaintiff  and   Carson. 
This  may  have  been  slight  evidence  when  considered   by 
itself,  but  it  was  at  least  some  evidence,  and,  when  taken   in 
connection  with  the  other  facts  and  circumstances  testified  to 
by  the  witnesses,  was  sufficient  for  the  consideration  of  the 
jury.     Whether  the  person  who  stood  near  the  steps  of  the 
coach,  as  the  plaintiff  entered  it,  was  the  conductor,  or  some 
other  employee  of  the  defendant  charged   in  law  or  in   fact 
with  the  duty  of  providing  for  plaintiff's  safety  while  exer- 
cising the  lawful  right  of  assisting  one  of  the  company's 
passengers,  is  a  proper  subject  of  inquiry  for  the  jury,  who, 
in  passing  upon  it,  will  be  guided  by  the  facts  as  they  may 
find  them  from  the  evidience,  and  the  instructions  of  the 
court  upon  the  law.     There  being  some  evidence  of  notice  to 
the  company,  if  the  jury  should  find  from  that  evidence  that 
the  company  did  in  fact  have  notice  that  plaintiff  had  gone 
upon  the  train  to  assist  Mrs.  York,  we  do  not  think  that  it 
could  be  successfully  contended  that  there  was  no  evidence 
that  plaintiff  did  not  have  reasonably  sufficient  time  to  assist 
Mrs.  York  and  then  leave  the  train   before  it  started.     In- 
deed, it  appears  that  without  any  delay,  and  certainly  with- 
out any  unnecessary  delay,  he  and  Carson  assisted  Mrs.  York 
and  the  children  to  get  upon  the  train,  and  that  before  they 
could  find  a  vacant  seat  for  them  the  train  left  the  station. 
This  fact,  as  to  whether  the  plaintiff  had  sufficient  time  to 
render  the  assistance  and  then  leave  the  train  with  safety. 
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was  one  for  the  jury  to  pass  upon,  bat  we  are  constrained  to 
say  that  there  was  some  evidence  which  tended  to  establish 
it. 

Bat  even  if  there  was  evidence  of  the  defendant's  negli- 
geoce  in  this  case,  we  do  not  think  there  was  any  error  in  the 
ruling  of  the  court  below,  because  the  plaintiff,  upon  his 
own  showing,  was  guilty  of  contributory  negligence  which 
was  the  proximate  cause  of  his  injury.  When  he  found  that 
the  train  was  in  motion  and  its  speed  steadily  increasing,  he 
should  have  notified  the  conductor  of  his  situation,  so  that  the 
train  could  be  stopped,  or  he  should  have  waited  until  it 
reached  the  next  station  before  he  attempted  to  get  off.  His 
failure  to  do  so,  and  his  attempt  to  alight  from  the  train» 
which  was  then  running  at  the  rate  of  three  or  four  miles  an 
hour,  was  such  negligence  on  his  part  as  defeats  his  right  of 
recovery.  The  plaintiff  in  this  respect  is  certainly  not 
entitled  to  any  greater  consideration  than  a  passenger. 

In  the  case  of  Burgin  v.  Railroad,  115  N.  C.  673,  20  S.  E« 
473i  Shepherd,  C.  J.,  for  the  court,  says:  ''We  think  there 
can  be  no  qnestion  as  to  the  correctness  of  the  ruling  sustain- 
ing the  demurrer.  The  general  rule  is  that  passengers  who 
are  injured  while  attempting  to  get  on  or  off  a  moving 
train  cannot  recover  for  the  injury.  If  the  intestate, 
without  any  direction  from  the  conductor,  voluntarily 
incurred  danger  by  jumping  off  the  train  while  in 
motion,  the  plaintiff  is  not  entitled  to  recover.  In  addi- 
tion to  the  authorities  cited  by  the  court,  there  are  a 
great  nnmber  to  be  found  in  other  jurisdictions  which 
abundantly  sustain  the  proposition  that  it  is  contrib- 
ntory  negligence  to  attempt  to  alight  from  a  moving  vehicle, 
although,  in  consequence  of  the  refusal  of  the  carrier  to  stop, 
the  passenger  will  be  taken  beyond  his  destination,  unless 
he  is  invited  to  alight  by  some  employee  of  the  carrier, 
whose  duty  it  is  to  see  to  the  safe  egress  of  the  passengers 
from  the  conveyance.  The  mere  fact  that  the  train  fails  to 
stop,  as  was  its  duty,  or  as  the  conductor  promised  to  do, 
does  not  justify  a  passenger  in  leaping  off,  unless  invited  to 
do  so  by  the  carrier's  agent,  and  the  attempt  was  not 
obviously  dangerous." 

In  Johnson  v.  Railroad,  130  N.  C.  488,  41  S.  E.  794,  Clark, 
J.,  speaking  for  the  court,  and  approving  the  charge  of  the 
court  below,  says :  ''The  general  rule  is  that  a  person  who 
gets  off  a  train  while  it  is  in  motion  is  guilty  of  contributory 
negligence.  It  is  the  duty  of  the  passenger,  when  he  sees  the 
train  in  motion,  to  ask  for  it  to  be  stopped,  and,  if  it  is  not 
done,  he  ought  not  to  get  off.  To  this  general  rule  there  are 
some  exceptions,  one  of  which  is  that  if  a  passenger  is  com- 
manded or  invited  by  the  conductor  to  get  off  while  the  train 
is  in  motion,  and  the  train  is  going  so  slow  that  the  danger  of 
stepping  or  jumping  off  is  not  apparent  to  a  reasonable  man, 
and  he  does  so  and  is  injured,  it  would  not  be  contributory 
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negligence.*'  The  court,  in  Johnson  v.  Railroad,  held  that 
the  evidence  did  not  show  conclusively  that  the  plaintiff  was 
guilty  of  contributory  negligence  so  as  to  bring  the  case 
within  the  principhs  announced  in  Neal  v.  Railroad,  126  N. 
C  634,  36  S.  E.  1 1 7,  49  L.  R.  A.  684,  as  there  was  some  evi- 
dence from  which  the  jury  might  infer  that  the  plaintiff  bad 
been  led  by  the  action  of  the  conductor  to  believe  that  it  would 
be  safe  for  him  to  alight  from  the  train;  and,  if  the  jufy  so 
found,  the  case  would  come  within  the  exception  to  the  rule 
that  it  is  negligence  to  alight  from  a  moving  train. 

The  principle  of  the  cases  cited  is  a£Brmed  in   Hinshaiv  v. 
Railroad,  118  N.  C.  1047,  24  S.  E.  426.     Indeed,  all  of    the 
cases  are  based  upon  what  was  said  by  this  court  in  Lambeth  v. 
Railroad,  66  N.  C.  494,  8  Am.  Rep.  508,  which  has  been  con- 
ceded for  many  years  to  be  a  leading  and  controlling  authority 
upon  this  question.     See,  also,  Denny  v.  Railroad,  132  N.  C. 
340,  43  S.  E.  847,  and  Gordon  v.  Railroad,  132  N.  C.  565,  44 
S.  E.   25.     Hutchinson,  in  his  work  on  Carriers,  §  641,  states 
the  doctrine  to  be  that  when  a  person  attempts  to  get  upon  a 
railway  train  while  in  motion,  without  the  necessity  fordoing 
so,  induced  by  the  conduct  of  the  employees  of  the  railroad 
company,  and  without  an  invitation  to  do  so  by  its  agent 
acting  in  the  line  of  his  duty,  he  is  guilty  of  negligence  per 
se,  and  precluded  from  the  right  to  recover  for  the  injury 
which  may  be  thereby  occasioned;  and,  even  if  the  company 
had  adopted  the  practice  of  receiving  its  passengers  on  its 
trains  while  in  motion,  it  would  be  reckless  conduct  on  the 
part  of  the  company,  or  of  those  in  charge  of  its  trains, 
which,  though,  would  not  justify  or  excuse  the  equally  reck- 
less imprudence  of  the  injured  party. 

We  cannot  see  how  the  case  of  a  passenger  boarding  a  train 
while  in  motion  can  be  distinguished  in  principle  from  the 
case  of  a  passenger  or  other  person,  lawfully  on  the  train, 
alighting  from  the  train  while  it  is  moving.  If  one  is  negli- 
gent to  the  extent  of  barring  his  right  of  recovery,  the  other 
must  necessarily  be  negligent  to  the  same  extent.  Burgin  v. 
Railroad,  supra.  In  this  case  the  plaintifi  attempted  to 
alight  from  a  moving  train,  and  was  in  the  very  act  of  alight- 
ing, when  there  was  a  sudden  jerk  of  the  train,  which  might 
have  been  expected  under  the  circumstances,  and  he  was 
thrown  under  the  cars  and  injured.  The  train  at  the  time 
was  running  within  creasing  speed,  and  the  act  of  alighting 
from  it  at  such  a  time  was  little,  if  anything,  short  of  reck- 
lessness. It  is  unfortunate,  indeed,  that  the  plaintifi  was  thus 
injured,  but  it  was  due  at  least  to  his  own  misfortune,  and 
not  to  any  fault  which  can  be  imputed  to  the  defendant  as  a 
direct  cause  of  it.  The  plaintiff's  act,  according  to  his  own 
version  of  the  facts,  was  the  proximate  cause  of  the  injury. 
This  seems  to  us  to  be  well  settled  as  the  law  of  such  a  case. 
By  his  evidence  the  plaintifi  shows  affirmatively,  and  beyond 
any  dispute  or  controversy,  if  his  evidence  is  to  be  taken  as 
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true — and  it  must  be  so  regarded  upon  a  demurrer  to  it — that 
his  own  negligence  was,  in  Iaw»  the  cause  of  the  injury  he 
sustained,  and  the  rule  laid  down  in  Neal  v.  Railroad,  supra, 
and  Bessent  v.  Railroad,  132  N.  C.  974,  44  S.  E.  648,  applies. 

Although  our  decision  that  the  plaintifi's  own  negligence 
was  the  proximate  cause  of  the  injury  is  in  itself  sufiBcient  to 
sustain  the  ruling  of  the  court  below,  we  have  discussed  the 
question  ol  the  defendant's  negligence,  as  that  of  the  plain- 
tiff's negligence  could  not  have  arisen  unless  there  was  neg- 
ligence on  the  part  of  the  defendant.  It  was  necessary, 
therefore,  to  determine  first  whether  the  defendant  had  been 
negligent  in  causing  the  injury  to  the  plaintiff.  Gordon  v. 
Railroad,  supra. 

The  ruling  of  the  court  below  upon  the  motion  to  dismiss 
was  right.     No  error. 

State,  to  Use  of  Egner  et  al.,  v.  United  Railways  &  Elec- 
tric Co.  OF  Baltimore., 

{Court  0/ Appeals  of  Maryland^  Jan.  /j,  1904,) 
[56  Atl.   Rep.  789.] 


Straet  Railroads— Death  of  Passenger  on  Platform— Negligence— Evi- 
dence— Sufficiency. 
In  an  action  against  a  street  railroad  for  damages  for  death,  it  ap- 
peared that  deceased  was  struck  by  the  footboard  of  a  car  while  passing 
a  platform  on  which  he  was  standing ;  that  deceased  had  ample  space 
on  the  platform  to  stand  without  coming  in  contact  with  the  f ootl>oard  ; 
that  the  car  passed  in  perfect  safety  four  other  persons  standing  on 
the  same  platform  before  it  reached  decedent ;  that  he  had  an  unin- 
terrupted view  of  the  approaching  car,  and  had  an  opportunity,  from  the 
passing  of  two  preTious  cars,  to  notice  the  portion  of  the  platform  which 
would  be  covered  by  the  foott)oard  ;  that  the  platform  had  been  in  use 
for  years,  and  had  accommodated  10  or  12  persons  with  perfect  safety. 
There  was  no  evidence  that  the  motorman  in  charge  of  the  car  acted  In 
a  negligent  or  unlawful  manner,  though  the  car  came  up  and  passed  at 
the  rate  of  30  or  S5  miles  an  hour,  and  did  not  stop  on  signal  to  do  so  : 
^Id  insufficient  to  establish  negligence  on  the  part  of  the  street 
railroad. 

Appeal  from  City  Court  of  Baltimore;  J.  Upshar  Dennis, 
Judge. 

Action  by  the  state,  to  the  use  of  Rosina  Egnex  and  others, 
against  the  United  Railways  &  Electric  Company  of  Balti- 
more. From  a  judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  FOWLER,  BRIS- 
COE,  BOYD,  SCHMUCKER,  and  JONES,  J  J. 

C  Dodd  McFarland,  for  appellants. 
George  Dobbin  Penniman,  for  appellee. 

BRISCOE,  J.  This  action  was  brought  by  the  equitable 
plaintiffs  in  the  Baltimore  city  court  against  the  United  Rail- 
ways &  Electric  Company  of  Baltimore  to  recover  damages 
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for  the  alleged  killing  of  one  David  Egner.  At  the  close  of 
the  plaintifis'  case  the  court  instructed  the  jury  that  the  acci- 
dent to  the  deceased  was  directly  contributed  to  by  his  own 
negligence,  and  their  verdict  must  be  for  the  defendant.  The 
single  question,  then,  presented  on  the  appeal,  is  whether  the 
evidence  supports  this  ruling. 

The  appellant  is  a  body  corporate  duly  incorporated  under 
the  laws  of  the  state  of  Maryland,  and  owns  a  railway  track 
and  cars  for  the  transportation  of  passengers  along  Hartford 
avenue,  in  Baltimore  county.     On  the  23d  of  June,  1901,  the 
deceased  went  on  the  platform  of  the  defendant  for  the  pur- 
pose of  boarding  one  of  its  cars  as  a  passenger  from  Southern 
avenue  to  Baltimore  City,  and,  while  standing  thereon   and 
waiting  for  a  car,   was  struck  by   a  rapidly    moving  car, 
knocked  therefrom,  and  sustained  serious  injuries,  from  which 
he  died.     The  cause  of  action  i§  alleged  to  be  the  negligence 
of  the  defendant  in  constructing  the  platform,  by  making    it 
too  narrow,  and  omitting  hand  rails  for  the  protection  of  pas- 
sengers, so  as  to  p/event  them  from  falling  at  the  southerly 
end  of  the  platform.     The  railway  tracks  of  the  appellee  com- 
pany are  constructed  on  the  west  side  of  the  Harford  Turn- 
pike, which  runs  in  a  northerly  and  southerly  direction.     The 
platform  is  located  at  the  corner  of  the  turnpike  and  Southern 
avenue,  and  between  the  westernmost  or  south-bound  track 
and  the  west  side  of  the  turnpike.     This  platform  is  used  by 
the  passengers  in  boarding  the  cars,  and  is  described  as  level 
and  filled  with  ashes.     It  was  about  15   feet  long  and  4  feet 
wide,  from  the  track.     A  car  with  a  footboard  would  extend 
over  the  platform  about  18  inches,  leaving  a  space  of  about  2 
feet  and  a  half  for  passengers  to  stand  on  while  waiting  for  a 
car. 

The  accident  occurred  under  the  following  circumstances: 
The  witness  Eisennacher,  who  was  on  the  platform  at  the 
time  of  the  accident,  testified:  That  he  was  on  the  platform 
three  or  four  minutes  before  the  Egners  came.  That  he  stood 
at  the  north  end  of  the  platform;  second,  John  Egner,  with 
his  small  child  in  his  arms;  third,  Mrs.  John  Egner;  and, 
fourth,  at  the  south  end  of  the  line,  David  Egner,  the  de- 
ceased. That  the  car  was  coming  from  the  north  and  going 
south.  The  first  car  was  signaled,  but  it  did  not  stop. 
The  second  car  did  not  stop,  but  passed  the  platform 
on  which  the  party  was  standing.  The  third  car  came 
at  the  rate  of  30  or  3;  miles  an  hour.  He  tried  to 
stop  it,  but  failed.  The  next  thing  he  saw  was  Mr. 
Egner,  in  the  gutter  alongside  of  the  platform.  He  was 
struck  by  the  footboard  of  the  car.  He  also  testified  there 
was  nothing  to  obstruct  the  view  of  the  car  from  the  plat- 
form for  a  distance  of  150  yards.  John  Egner,  who  was 
standing  on  the  platform  near  the  deceased,  corroborated  the 
evidence  as  to  the  location  of  the  accident,  but  did  not  see 
the  car  strike  the  deceased.     Mrs.  Egner,  who  was  present,  did 
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not  see  the  car  strike  the  deceased,  bat,  as  she  tamed  around 
and  looked  for  her  child,  did  not  see  the  deceased  antil  they 
bad  picked  him  ap;  could  see  the  car  approaching  at  a  dis- 
tance of  400  feet,  and  they  were  standing  close  together  on 
the  platform.     The  witness  Albrecht,  who  lives  at  the  corner 
of  Harford  Road  and  Sonthern  avenue,  the  place  where  the 
accident  happened,  testified :    That  the  platform  is  a  stopping 
place.     As  a  matter  of  fact  it  is  not  a  platform,  but  is  level 
with  the  track,  and  filled  up  with  ashes,  and  from  the  car 
track  it  is  about  4  feet  wide.     Counting  what  projects  from 
the  car,  there  is  a  space  of  about  2i  feet  for  passengers  to 
stand  OQ.     Standing  on  the  ground,  it  is  about   18  inches 
high.     There  is  a  board  on  the  back,  and  a  board  on  top  of 
it,  like  a  seat.     It  is  used  by  persons  who  are  tired  and  want 
to  sit  down  and  wait  for  the  cars.     On  cross-examination  he 
testified  that  the  platform  had  been  there  about  three  years, 
and  it  was  very  much  used.     He  had  seen   10  or  12  persons 
standing  on  the  platform.     He  had  often  seen  cars  running 
rapidly  by  the  platform  when  persons  were  standing  on  it. 
We  have  thus  stated  the  material  portions  of  the  testimony, 
and,  upon  a  careful  examination  of  the  record,  do  not  find  in 
the  testimony  such  evidence  of  negligence  on  the  part  of  the 
appellee  company  as  entitled  the  plaintiffs  to  recover.     It  is 
well  settled  by  numerous  decisions  of  this  court  that,  to 
entitle  a  plaintiff  to  recover  in  actions  of  this  kind,  ''there 
must  be  some  reasonable  evidence  of  well  defined  acts  of 
negligence  or  breach  of  duty  on  the  part  of  the  defendant, 
causing  the  injury  complained  of.*'     It  is  incumbent  upon 
the  plaintiff  to  prove,  first,  that  there  was  a  neglect  of  duty 
by  the  defendant;  and,  secondly,   that  the  injury  was  the 
direct  consequence  of  such  neglect  of  duty.     In  this  case  the 
evidence  shows  that  the  deceased  was  struck  by  ''the  foot- 
board of  the  car"  while  passing  the  platform  on  which  he 
was  standing,  and  he  was  thrown  therefrom  and  fatally  in- 
jured.    There  was  no  evidence  whatever  that  the  motorman 
in  charge  of  the  car  acted  in  a  negligent  or  unlawful  manner 
when  passing  the  platform,  or  that  the  car  differed  in  con- 
struction from  the  other  cars  that   had  passed  while  the 
deceased  was  on  the  platform.     On  the  contrary,  the  evi- 
dence shows  that  the  deceased  had  ample  space  on  the  plat- 
form to  stand  without  coming  in  contact  with  the  footboard 
of  the  car.     He  was  standing  at  the  south    end    of    the 
platform,   and    the    car,   which     was    coming     from    the 
north    and    going    south,   passed    in    perfect    safety  four 
persons  standing  on  the  same  platform  before  it  reached 
him.     He    had    an    uninterrupted  view  of  the  approach- 
ing car,   and  had  an    opportunity,   from    the    passing  of 
the  two  previous  cars,  to  notice  the  portion  of  the  plat- 
form which  would   be  covered   by  the  footboard.     Accord- 
ing to  the  uncontradicted  evidence  of  all    the    witnesses 
in  the  case,  the  platform  was  of  sufficient  width  for  a  car  to 
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pass  in  safety  with  passengers  on  it.  The  platform  bad  been 
in  use  for  years,  and  had  accommodated  lo  or  I2  persons 
with  perfect  safety.  In  the  case  of  United  Rys.  Co.  v. 
Fletcher,  95  Md.  533,  52  Atl.  608— a  somewhat  similar  case — 
this  court  said  the  mere  fact  that  the  plaintifi,  whilst  stand- 
ing in  a  narrow  space  between  the  car  and  ditch,  came  in 
contact  with  the  body  of  the  conductor,  is  not  per  se  even 
prima  facie  evidence  of  negligence  on  the  part  of  the  latter. 
In  the  absence  of  reasonable  evidence  of  any  act  of  negrli- 
gence  or  failure  of  duty  on  the  part  of  the  conductor,  it  was 
improper  to  let  the  case  go  to  the  jury,  to  be  determined  by 
surmise  or  conjecture.  The  cases  cited  by  the  appellant  do 
not  conflict  with  the  conclusion  we  have  reached  in  this  case. 

As  this  view  disposes  of  the  case,  it  will  not  be  necessary  to 
consider  the  question  of  contributory  negligence  raised  on  the 
prayer,  and,  as  there  can  be  no  recovery  by  the  plaintiffs, 
the  judgment  will  be  affirmed.  State,  Use  of  Bacon,  v.  K. 
Co.,  $8  Md.  485. 

Judgment  affirmed,  with  costs. 


Wisconsin  &  Michigan  Railway  Company,  Appt.,  v.  Perry 
F.  Powers,  Auditor  General  of  the  State  of  Michigan. 

{Submitted  November  /j,  1903,    Decided  November  30 ^  1903,) 

[24  Sup.  Ct.  Rep.  107.] 

Taxation —Contract — Exemption . 

No  contract  exemption  from  taxation  was  made  by  Mich,  act  May  27, 
1893,  §  3,  in  favor  of  a  railroad  company  coming  within  its  provision 
that  the  rate  of  taxation  fixed  by  that  act  or  any  other  law  of  the  state 
should  not  apply  to  any  railway  company  thereafter  building  and 
operating  a  line  of  railroad  within  the  state  north  of  the  44th  parallel  of 
latitude  until  the  same  had  been  operated  for  ten  years,  unless  the 
gross  earnings  should  equal  a  specified  sum  per  mile. 

Same— Interference  with  Interstate  Commerce. 

No  unconstitutional  interference  with  interstate  commerce  is  made  by 
Mich,  act  of  June  4,  1897,  levying  a  specific  tax  upon  the  property  and 
business  of  any  railroad  corporation  operated  within  the  state  and 
providing  that  **when  the  railroad  ties  partly  within  and  partly  without 
this  state,  prima  facte  the  gross  income  of  said  company  from  such 
road  for  the  purpose  of  taxation  shall  be  on  the  actual  earnings  of  the 
road  in  Michigan,  computed  by  adding  to  the  income  derived  from  the 
business  transacted  by  said  company  entirely  within  this  state  such 
proportion  of  the  income  of  said  company  arising  from  the  interstate 
business  as  the  length  of  the  road  over  which  said  intestate  business  is 
carried  in  this  state  bears  to  the  entire  length  of  the  road  over  which 
said  interstate  business  is  carried." 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan  to  review  a  decree  dismissing, 
on  demurrer,  a  bill  to  enjoin  the  collection  of  a  tax  on  a  rail- 
way company.     Affirmed. 

Mr.  Jesse  B.  Barton  for  appellant. 

Messrs.  Charles  A.  Blair  and  Roger  Irving  Wykes  for 
appellee. 
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MR.  JUSTICE  HOLMES  deliyered  the  opinion  of  the 
court: 

This  18  an  appeal  from  a  decree  of  the  United  States  cii- 
cnit  court,  dismissing  the  plaintiff's  bill  on  demurrer.  The 
bill  seeks  to  enjoin  the  auditor  general  of  the  state  of 
Michigan  from  collecting  a  tax,  on  the  ground  that  the  law 
imposing  the  tax  is  contrary  to  the  Constitution  of  the  United 
States  as  impairing  the  obligation  of  contracts,  and  interfer- 
ing with  interstate  commerce. 

The  alleged  contract  is  contained  in  a  law  of  May  27,  1893, 
§  3,  which,  after  levying  a  specific  tax  on  railroads,  provided 
''that  the  rate  of  taxation  fixed  by  this  act  or  any  other  law 
of  this  state  shall  not  apply  to  any  railway  company  here- 
after building  and  operating  a  line  of  railroad  within  this  state 
north  of  parallel  forty-four  of  latitude  until  the  same  has  been 
operated  for  the  full  period  of  ten  years,  unless  the  gross 
earnings  shall  equal  $4,000  per  mile,  except,"   etc.     After- 
wards, on  October  23,  1893,  the  Menominee  &  Northern  Rail- 
road Company  was  incorporated  under  the  laws  of  the  state, 
and  forthwith  conveyed  all  its  property,  rights,  and  fran- 
chises to  the  plaintifi,  a  Wisconsin  corporation,   which  is 
assumed  to  stand  in  the  shoes  of  the  Michigan  company. 
The  plaintiff  thereupon  constructed  the  road.     This  road   is 
north  of  parallel  forty-four,  its  gross  earnings  never  have  been 
equal  to  $4,000  per  mile,  and  it  would  be  entitled  to  the  ex- 
emptions just  stated  if  the  law  of   1893  still  were  in  force. 
But  on  June  4,  1897,  the  state  passed  a  law  amending  the  act 
of  1893,  and  levying  a  ''specific  tax  upon  the  property  and 
business  of  [every]  railroad  corporation  operated  within  the 
state,"    and  enacted  that  ''when    the  railroad  lies  partly 
within  and  partly  without  this  state,  prima  facie,  the  gross 
income  of  said  company  from  such  road  for  the  purposes  of 
taxation  shall  be    on  the  actual    earnings  of  the  road  in 
Michigan,  computed  by  adding  to  the  income  derived  from 
the  business  transacted  by  said  company  entirely  within   this 
state,  such  proportion  of  the  income  of  said  company  arising 
from  the  interstate  business  as  the  length  of  the  road  over 
which  said  interstate  business  is  carried  in  this  state  bears  to 
the  entire  length  of  the  road  over  which  said  interstate 
business  is  carried.*'    This  is  the  law  which  the  plaintiff 
says  is  unconstitutional  for  the  reasons  above  set  forth. 

The  demurrer  to  the  bill  was  sustained  on  the  ground  that 
the  act  of  1893'made  no  valid  contract  of  exemption  from 
taxation,  and  that  the  act  of  1897,  repealing  the  exemption 
granted  in  1893,  was  a  constitutional  law. 

The  plaintiff  makes  a  supplemental  alternative  argument 
that  the  latter  statute  should  not  be  construed  to  repeal  the  act 
of  1893  with  regard  to  roads  in  the  plaintiff's  position.  It 
that  were  so  the  plaintiff  would  have  no  standing  in  this 
court.  But  the  repeal  is  plain  from  the  express  words  at  the 
end  of  the  section  quoted  from  the  act  of   1897,  repealing  all 
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acts  or  parts  of  acts  contravening  the  provisions  of  that  sec- 
tion, from  the  fact  that  it  is  an  amendment  of  the  section 
quoted  from  the  act  of  1893,  and  from  the  case  of  Manistee  & 
N.  E.  R.  Co.  V.  Commissioner  of  Railroads,  118  Mich.  349, 
350,  76  N.  W.  683.  See  also  Welch  v.  Cook,  97  U.  S.  541,  24 
L.  Ed.  1 1 12.  On  that  question  we  follow  the  state  coart. 
Northern  C.  R.  Co.  v.  Maryland,  187  U.  S,  258,  267,  47  L. 
Ed.  167,  172,  23  Sup.  Ct.  Rep.  62. 

The  first  and  main  question,  then,  is  whether  the  act    of 
1893  purported  to  make  an  irrevocable  contract  with  such  rail- 
road as  might  thereafter  comply  with  its  terms.    The  question 
is  pretty  well  answered  by  a  series  of  decisions  in  this  court. 
A  distinction  between  an  exemption  from  taxation  contained 
in  a  special  charter,  and  general  encouragement  to  all  per- 
sons to  engage  in  a  certain  class  of  enterprise,  is  pointed  out  in 
East  Saginaw  Salt  Mfg.  Co.  v.  East  Saginaw,  13  Wall.  373.  20 
L.  Ed.  611,  S.  C.  19  Mich.  259,  2  Am.  Rep.  82.     In  earlier 
and  later  cases  it  was  mentioned  that  there  was  no  counter- 
obligation,   service,   or   detriment    incurred,   that    properly 
could  be  regarded  as  a  consideration  for  the  supposed  con- 
tract.    Christ  Church  v.  Philadelphia  County,  24  How.  300, 
16  L.  Ed.  602 ;  Tucker  v.  Ferguson,  22  Wall.  527,  22  L.  Ed. 
805;  Grand  Lodge,  F.  &  A.  M.  v.  New  Orleans,  166  U.  S.  143, 
41  L.  Ed.  951,  17  Sup.  Ct.  Rep.  523.     See  Tomlinson  v.  Jes- 
sup,  15  Wall.  454i  459>  21  L.  Ed.  204,  206.     But  whatever  the 
ground,  thus  far  attempts  like  the  present  to  make  a  contract 
out  of  the  causes  in  a  scheme  of  taxation  which  happen  to 
benefit  certain  parties  have  failed.     See  further,   Welch   v. 
Cook,  97  U.  S.  541,  24  L.  Ed.  1112,  and  Manistee  &  N.  E.  R. 
Co.  V.  Commissiqper  of  Railroads,  118  Mich.  349,  76  N.  W. 
683,  in  which  the  state  court  deals  with  this  very  act. 

It  may  be  that  a  state,  by  sufficient  words,  might  bind 
itself  without  consideration,  as  a  private  individual  may  bind 
himself  by  recognizance  or  by  affixing  a  seal.  A  state  might 
abolish  the  requirement  of  consideration  altogether  for  simple 
contracts  by  private  persons,  and,  it  may  be  that  it  equally 
might  dispense  with  the  requirement  for  itself.  But  the 
presence  or  absence  of  consideration  is  an  aid  to  construction 
in  doubtful  cases, — a  circumstance  to  take  into  account  in 
determining  whether  the  state  has  purported  to  bind  itself 
irrevocably  or  merely  has  used  words  of  prophecy,  encourage- 
ment, or  bounty,  holding  out  a  hope  but  not  amounting  to 
a  covenant. 

In  the  case  at  bar,  of  course  the  building  and  operating  of 
the  railroad  was  a  sufficient  detriment  or  change  of  position 
to  constitute  a  consideration  if  the  other  elements  were 
present.  But  the  other  elements  are  that  the  promise  and 
the  detriment  are  the  conventional  inducements  each  for  the 
other.  No  matter  what  the  actual  motive  may  have  been,  by 
the  express  or  implied  terms  of  the  supposed  contract,  the 
promise  and  the  consideration  must  purport  to  be  the  motive 
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each  for  the  other,  in  whole  or  at  least  in  part.     It  is  not 
enough  that  the  promise  induces  the  detriment  or  that  the 
detriment  indoces  the  promise,  if  the  other  half  is  wanting. 
If  we  are  to  deal  with  this  proviso  in  a  general  tax  law  as  we 
should  deal  with  an  alleged  simple  contract,  while,  no  doubt, 
in  some  cases  between  private  persons  the  above  distinctions 
have  not  been  kept  very  sharply  in  mind  (Martin  v.  Meles, 
179  Mass.  114,  ii7f  6o  N.  E.  397;,  it  is  clear  that  we  should 
require  an   adequate  expression  of  an  actual  intent  on  the 
part  of  the  state  to  set  change  of  position  against  promise  be- 
fore we  hold  that  it  has  parted  with  a  great  attribute  of 
sovereignty  beyond  the  right  of  change.     See  Vicksburg,  S. 
&  P.  R.  Co.   V.   Dennis,    1 16  U.  S.  665,  668,  29  L.  Ed.  770, 
77i«  6  Sap.  Ct.  Rep.  625.     Looking  at  the  case  in  this  way, 
then,  we  find  no  such  adequate  expression.     No  doubt  the 
state  expected  to  encourage  raibroad  building,  and  the  rail- 
road  builders  expected    the    encouragement;  but  the  two 
things  are  not  set  against  each  other  in  terms  of  bargain. 
See  Covington  v.  Kentucky,    173   U.  S.  231,  238,  239,  43  L. 
Ed.  679,  682,  19  Sup.  Ct.  Rep.  383. 

But  this  is  a  somewhat  narrow  and  technical  mode  of  dis- 
cussion for  the  decision  of  an  alleged  constitutional  right. 
The  broad  ground  in  a  case  like  this  is  that,  in  view  of  the 
subject-matter,  the  legislature  is  not  making  promises,  but 
framing  a  scheme  of  public  revenue  and  public  improve- 
ment.    In  announcing  its  policy,  and  providing  for  carrying 
it  out,  it  may  open  a  chance  for  benefits  to  those  who  com- 
ply vrith  its  conditions,  but  it  does  not  address  them,  and 
therefore  it  makes  no  promise  to  them.     It  simply  indicates 
a  course  of  conduct  to  be  pursued  until  circumstances  or  its 
views  of  policy    change.     It  would  be  quite  intolerable  if 
parties  not  expressly  addressed  were  to  be  allowed  to  set  up 
a  contract  on  the  strength  of  their  interest  in,  and  action  on 
the  faith  of,  a  statute,  merely  because  their  interest  was 
obvious  and  their  action  likely,  on  the  face  of  the  law.     What 
we  have  said  is  enough  to  show  that  in  our  opinion  the  plain- 
tiff never  had  a  contract,  and  therefore  makes  it  unnecessary 
to  consider   the  usual    power   to  alter,   amend,   or  repeal 
charters,   etc.,  contained  in  the  Constitution  of  Michigan 
(Tomlinson  v.  Jessup,  is  Wall.  454,  21   L.  Ed.  204;  Coving- 
ton V.  Kentucky,  173   U.  S.  231,  43  L.  Ed.  679,  19  Sup.  Ct. 
Rep.  383;  Citizens'  Sav.  Bank.  v.  Owensboro,  173  U.  S.  636, 
43  L.  Ed.  840,  19  Sup.  Ct.  Rep.  530),  or  a  similar  power  in 
the  general  railroad  law  of  1873,  of  which  the  above  acts  of 
1893    siD<l     1897    were    amendments    through    intervening 
amending  acts. 

We  need  say  but  a  word  in  answer  to  the  suggestion  that 
the  tax  is  an  unconstitutional  interference  with  interstate 
commerce.  In  form  the  tax  is  a  tax  on  ''the  property  and 
business  of  such  railroad  corporation  operated  within  the 
state,"  computed'upon  certain  percentages  of  gross  income. 
The  prima  facie  measure  of  the  plaintiff's  gross  income  is 
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substantially  that  which  was  approved  in  Maine  v.  Grancl 
Trunk  R.  Co.  142  U.  S.  217,  228,  35  L.  Ed.  994,  995.  3 
Inters.  Com.  Rep.  807,  12  Sup.  Ct.  Rep.  121,  163.  See  also 
Western  U.  Telegj.  Co.  v.  Taggart,  163  U.  S.  i,  41  L-  Ed.  49. 
16  Sup.  Ct.  Rep.  1054. 

Decree  affirmed. 

Mr.  Justice  White,  not  having  heard  the  arguments,  took 
no  part  in  the  decision. 


Oglesby  v.  Missouri  Pac.  Ry,  Co. 

{Supreme  Court  of  Missouri^  June  15^  1903.) 

[76  S.  W.  Rep.  623.] 

Submission  of  Case  to  Jury. 

Where  a  defendant,  after  hia  demurrer  to  plaintiff's  evidence  is 
overruled,  introduces  evidence  of  his  own,  the  propriety  of  the  sub- 
mission of  the  case  to  the  jury  will  be  determined  on  the  whole  case. 

Injury  to  Brakeman — Cause  of  Wrecic — Evidence. 

Evidence  in  an  action  by  a  brakeman  for  injuries   sustained  in  a 
wreclE  alleged  to  have  been  caused  by  a  defective  car  held  to  sustain  a 
.finding*  that  the  car  was  in  fact  defective. 

Same — Sanne. 

In  determining,  from  the  subsequent  situation  and  condition  of  the 
train  and  track,  the  cause  of  a  railroad  wreck,  all  the  circumstances 
must  be  looked  to  ;  and,  if  they  indicate  a  cause  different  from  that 
alleged  by  a  brakeman  suing  for  injuries,  the  case  should  be  with- 
drawn from  the  jury,  though  the  condition  of  a  particular  car  tends  to 
support  plaintiff's  theory. 

Same— Same— Presumption  of  Negligence.* 

The  prima  facie  case  of  negligence  occasioning  a  railroad  wreck 
which  would  be  made  in  favor  of  a  passenger  by  the  fact  of  the  wreck, 
and  proof  of  a  defect  in  a  car,  does  not  exist  in  favor  of  a  brakeman 
who  waa  one  of  the  train  crew,  but  he  will  be  required  to  prove  the 
precise  cause  of  the  accident. 

Same — Same— Question  for  Jury. 

Evidence  in  a  brakemau's  action  for  injuries  sustained  in  a  railroad 
wreck  held  insufficient  to  warrant  submitting  to  the  jury  the  issue  as  to 
the  cause  of  the  accident 

Brace,  Gantt,  and  Valliant,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Coart,  Pettis  County;  Geo. 
H.  Longan,  Judge. 

Action  by  Henry  R.  Oglesby  against  the  Missouri  Pacific 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

Martin  L.  Clardy  and  R.  T.  Railey,  for  appellant. 
O.  L.  Houts,  for  respondent. 

ROBINSON,  C.  J.  This  is  an  action  for  damages  grow- 
ing out  of  injuries  received  by  plaintiff  in  December,  1892, 
while  in  the  employ  of  defendant  railway  company  as  a  brake- 

*See  foot-note  appended  to  Irand  v.  Southern  Ry.  (S.  Car.),  9  R.  R.  R. 
1S5,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  155,  where  all  the  preceding  authori- 
ties in  this  series  are  collected  or  referred  to. 
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man  on  one  of  its  freight  trains  running  between  Kansas  City 
and  St.  Louis.    The  contest  between  the  parties  hereto  has 
had  qoite  a  long  and  eventful  history.     In  a  former  suit  be- 
tween the  same  parties  growing  out  of  the  same  occurrence 
the  case  came  here  then,  as  now,  on  defendant's  appeal  from 
a  judgment  in  favor  of  plaintiff,  at  which  time  opinions  by 
four  members  of  this  court  were  written.    When  the  judg- 
ment in  that  suit  (Oglesby  v.  Mo.  Pac.  Ry.  Co.,  150  Mo.  137, 
37  S.  W.  829,  51  S.  W.  7S8)  was  reversed  and  remanded  as  the 
result  of  the  diverse  views  expressed  by  the  different  mem- 
bers of  the  court,  and  the  cause  was  returned  to  the  circuit 
court  of  Bates  county  for  rehearing,  plaintiff  dismissed  that 
suit,  and  began  anew  in  his  home  county  of  Johnson  the 
present  suit;  this  last  action,  however,  differing  from  the 
first  in  this  particular  only:  that  now  no  act  of  negligence  is 
charged  to  defendant  on  account  of  the  rapid  rate  of  speed  of 
the  train  at  the  time  plaintiff  received  his  injuries,  as  was 
done  in  plaintiff's  former  petition  filed;  but  the  absence  of 
that  averment  from  the  present  petition  makes  the  considera- 
tion of  the  effect  of  the  existence  of  that  fact,  in  so  far  as  it 
has  been  given  as  plaintiff's  version  of  the  cause  of  the  wreck 
that  resulted  in  his  injury,  of  no  less  consequence  than  it  was 
at  the  former  hearing  of  the  original  suit,  when  that  allega- 
tion of  negligence  was  contained.    In  the  present  action  the 
grounds  of  negligence  charged  are  ''that  defendant  negli- 
gently furnished  and    placed,   and    allowed  to  be  placed, 
operated,  and  used  in  said  train  at  said  time  on  said  trip  a 
car  numbered  7,919,  with  the  initials  'U.  L.'  thereon,  which 
was  at  the  time  unfit  for  service,  unsafe,   old,  worn,  and  out 
of  repair,  and  the  timbers  which  were  decayed  and  rotten, 
worm-eaten  and  doty ;  that  at  the  time  the  defendant  knew, 
and  by  the  exercise  of  ordinary  care  and  prudence  might  have 
known,  of  the  condition  of  said  car,  and  that  it  was  unsafe, 
unfit  for  service,  out  of  repair,  old,  worn,   rotten,   decayed, 
worm-eaten,  and  doty;  that  at  said  time,  on  the  said  nth  day 
of  December,    1892,  by  reason  of  the  old,  worn,   decayed, 
rotten,  worm-eaten,  doty,  and  unsafe  condition  of  said  car, 
and  because  the  same  was  out  of  repair  as  aforesaid,  and 
while  said  train  and  cars  were  being  operated  by  defendant  as 
aforesaid  on  its  said  line  of  railway  at  a  point  west  of  what 
is  called 'Little  Blue  Switch,' in  Jackson  county.  Mo.,  the 
said  car  broke,  and  the  said  cars  and  train  were  wrecked  and 
thrown  from  the  track,  and  plaintiff,  by  reason  thereof,  and 
while  in  the  line  of  his  duty  as  brakeman  on  said  train,  in 
the  employ  of  defendant,  as  aforesaid,  and  without  fault  on 
his  part,  was  then  and  there  thrown  to  the  ground  and  track » 
and  the  cars  thrown  upon  him,  by  reason  of  which  his  right 
Itg  was  crushed, ' '  etc. 

On  the  appeal  in  this  case,  as  when  the  case  was  here  be- 
fore, the  controlling  controversy  is  over  the  question  whether, 
opon  all  the  facta  developed,  the  case  should  have  been  sub- 
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mitted  to  the  jury.  Other  minor  questions  have  been  pro- 
sented  by  the  defendant  on  this  appeal,  but  as  none  of  thexn, 
in  our  judgment,  are  sufficient  to  effect  a  reversal  of  the  judsr- 
ment  found,  if  that  judgment  is  predicated  upon  facts  from 
which  the  jury  had  the  right  to  make  a  determination,  they 
need  not  be  mentioned. 

What,  then,  are  the  facts  of  the  case,  as  shown  and  esta1>- 
lished  by  all  the  witnesses?  Though  the  defendant  offered  a 
demurrer  to  the  testimony  at  the  ^  close  of  plaintiff's  case, 
when  that  demurrer  was  overruled  it  did  not  choose  to  stand 
thereon,  but  gave  to  the  court  and  the  jury  its  testimony,  and 
we  must  consider  it  now  along  with  that  of  the  plaintiff's  as 
one  whole;  and  if,  from  all  the  facts  shown,  the  case  was  one 
to  go  to  the  jury,  it  is  not  the  province  of  this  court,  on  appeal, 
to  interfere  therewith,  or  to  disturb  the  judgment  based 
thereon. 

The  testimony  on  part  of  plaintiff  tended  to  show  that  this 
^'U.  L.  car"  left  Kansas  City,  loaded  with  30,000  pounds  of 
flour,  on  the  morning  of  December  11,  1892,  in  a  train  of  18 
cars,  bound  for  St.  Louis;  that  this  U.  L.  car  was  the  first 
car  of  the  train,  and  was  fastened  to  the  rear  end  of  the 
tender  by  means  of  an  iron  link  and  pin;  that  plaintiff 
was  the  forward  one  of  three  brakemen  in  charge  of  the 
train,  and  that  his  position  at  the  time  of  the  wreck  was 
upon  the  fifth  car  from  the  engine  that  was  used  to  pull  the 
train;  that  when  the  train  reached  a  point  near  what  is 
called  ''Li tie  Blue  Switch,"  in  Jackson  county,  about  seven 
miles  out  from  Independence,  while  running  down  a  steep 
grade  on  the  road  and  around  a  sharp  curve,  it  was  wrecked, 
and  plaintiff  was  found  under  the  car  upon  which  he  was  rid- 
ing, with  his  right  leg  broken  and  crushed,  and  otherwise 
bruised  and  mangled.  Plaintiff's  testimony  tended  to  show 
that  this  U.  L.  car,  as  it  is  called,  was  old,  and  that  its  longi- 
tudinal sills  were  rotten,  worm-eaten,  and  doty,  and,  when 
observed  after  the  wreck,  they  were  found  to  have  been  broken 
square  in  two  about  ten  feet  back  from  the  forward  end  of  the 
cat.  The  testimony  on  part  of  defendant  tended  to  show 
that  this  U.  L.  car  was  sound,  in  good  condition,  and  com- 
paratively new;  that  it  was  built  to  carry  6o,ono  pounds, 
while  at  the  time  of  the  wreck  it  was  carrying  only  30,000 
pounds  of  barreled  flour;  that  it  had  been  inspected  at 
Atchison,  Kan.,  and  at  Kansas  City,  Mo.,  and  that  no  defects 
were  noticed;  and  that  at  the  time  of  the  accident  the  train 
was  not  running  more  than  20  or  25  miles  an  hour.  It  was 
stipulated  by  the  parties  that  this  U.  L.  car  was  received  in 
Atchison,  Kan.,  December  5,  1892,  having  come  over  de- 
fendant's road  from  St.  Louis  loaded  with  31,000  pounds  of 
nails,  and  that  it  remained  in  Atchison  on  defendant's 
premises,  unloaded,  until  December  10,  1892. 

While  in  general  the  testimony  in  the  present  case  is  sub- 
stantially as  it  was  on  the  former  appeal  of  the  case  between 
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the  same  parties  (150  Mo.  137,  37  S.  W.  829,  51  S.  W.  758), 
and  the  statemeDt  of  the  facts  od  the  former  appeal  might 
have  been  adopted  as  the  statement  of  the  facts  of  this  case, 
in  so  far  as  they  went,  a  few  new  facts  were  brought  out  at 
the  present  hearing,  and  the  testimony  of  several  witnesses 
called  by  plaintiff  was  developed  with  more  distinctiveness 
apon  the  question  as  to  the  character  and  extent  of  the  de- 
fects appearing  in  the  broken  sills  of  this  U.  L.  car,  as  it  is 
called,  which  will  be  noted  below. 

Of  the  new  facts  brought  out  in  the  present  case  that  were 
not  made  to  appear  when  the  case  was  here  on  its  first  hear- 
ing, one  was  that  this  U.  L.  car  was  observed  to  be  sagged  in 
the  center  some  two  or  three^  inches  as  it  passed  Independ- 
ence Station,  a  distance  of  six  or  seven  miles  from  where  the 
train  in  which  it  was  hauled  was  wrecked  a  few  minutes  after- 
wards. Several  witnesses — some  called  by  the  plaintiff,  and 
one  called  by  the  defendant — in  answer  to  the  question  what 
this  sagging  of  a  car  in  the  center  two  or  three  inches  would 
indicate,  also  gave  it  as  their  opinion  that  such  a  condition 
wonld  indicate  that  the  car  was  weak  in  some  of  its  parts, 
and  that  it  needed  to  be  repaired.  Two  witnesses,  fellow 
brakemen  on  the  train  with  plaintiff  at  the  time  of  the  acci- 
dent, and  the  only  eyewitnesses  to  the  occurrence  of  the 
event,  who  testified  at  the  trial  as  to  the  condition  of  this  car 
immediately  preceding  and  at  the  time  of  the  wreck — one 
testifying  in  behalf  of  plaintiff,  and  the  other  called  by  de- 
fendant— said  that  this  U.  L.  car  was  yet  whole  after  it  had 
left  or  jumped  the  tracks,  and  was  running  upon  the  ties 
of  the  roadbed  before  it  turned  over  or  broke  down  upon  the 
track.  There  was  also  testimony  at  this,  as  at  the  other 
trial  of  the  case,  showing  that  one  or  more  of  the  steel  or  iron 
rails  of  this  track  were  discovered  to  be  broken  in  two  and 
very  badly  out  of  shape  and  bent  when  the  wreck  was  viewed, 
and  that  the  track  generally  under  the  wreck  was  badly  torn  up 
and  out  of  place.  The  testimony  also  disclosed  the  facts  to 
be  that,  of  the  10  or  12  wrecked  cars,  all  were  more  or  less 
mashed  up  and  broken,  and  that  several  of  them  were 
more  badly  broken  up  than  this  U.  L.  car,  which  plain- 
tiff now  claims  was  the  cause  of  the  wreck.  The  engineer 
and  fireman  of  this  train  both  testified  that  the  first  thing 
they  knew  of  anything  going  wrong  with  their  train  was  that 
the  wheels  of  the  tender  and  engine  were  off  the  tracks  and 
running  up  the  ties,  and  that,  as  they  turned  to  see  what  had 
become  of  the  train,  they  discovered  it  in  a  heap,  piled  upon 
either  side  of  the  track  back  of  them  a  distance  of  100  feet  or 
more,  except  about  one-third  of  the  forward  end  of  this  U.  L. 
car,  and  the  forward  trucks  under  it,  which  remained  fastened 
to  the  tender  just  back  of  them;  that  the  wheels  of  the  trucks 
under  that  part  of  this  U.  L.  car  that  remained  fastened  to 
the  tender,  as  well  as  the  wheels  of  the  trucks  of  the  tender 
and  engine  (except  the  small  wheels  of  the  forward  truck  of 
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the  •osine),  were  off  of  the  iron  rails  of  the  tracks;  and  that 
the  wooden  cross-ties  over  which  they  had  run  for  a  consider- 
able distance  back  from  where  the  engine  and  tender  had 
been  brought  to  a  stop  were  observed  to  be  cut  and  bruised, 
as  if  by  the  flange  of  the  wheels  of  the  engine  and  tender. 
Though  the  plaintiff  omitted  from  his  petition  filed  in  this 
case  the  allegation  that  this  U.  L.  car  was  broken  down  and 
caused  the  wreck  on  account  of  the  rapid  and  dangerous  rate 
of  speed  at  which  the  train  was  being  run  at  the  time  of  the 
accident^  as  he  had  alleged  in  his  first  petition  filed,  he  was 
made  to  say  on  cross-examination  in  this  case  that  he  had 
said  and  thought  the  train  was  going  too  fast,  and  was  beiss 
run  at  a  rate  of  speed  that  was  dangerous,  when  the  accident 
occurred^  and  that  he  thought  the  train,  in  consequence  of 
its  speed,  would  go  into  the  ditch.  The  plaintiff  also  said 
that,  when  the  train  was  running  down  the  steep  grade  upon 
which  it  wrecked ;  the  steam  from  the  boiler  was  not  tamed 
off,  but  was  being  used  on  the  engine. 

While  at  the  former  hearing  of  this  case  the  writer  was  in- 
clined to  the  view  (then  presented  with  so  much  earnestness 
bv  counsel  for  defendant)  that  the  plaintiff  had  not  shown*  as 
charged  in  his  petition,  that  the  sills  of  this  U.  L.  car  that 
broke  in  two  were  doty  or  worm-eaten,  other  than  as  these 
defects  were  made  to  appear  from  the  breaks  in  the  sills 
themselves,   which  ordinary  inspection  would  not  have  re- 
vealed before  the  break  occurred,  in  the  trial  of  the  present 
case  the  testimony  upon  the  question  of  the  defects  in  the 
sills,  and  the  extent  and  character  of  those  defects,  was  gone 
into  more  fully  than  at  the  first  trial  of  the  case,  and  several 
witnesses  called  by  plaintiff,  who  made  an  examination  of  the 
wreck  within  a  few  niinutes  after  its  occurrence,  testified  that 
the  sills  of  this  U.  L.  car,  which  they  found  broken  in  two 
upon  the  track,  were  decayed,  doty,  and  worm-eaten,  and  that 
this  defective  condition  of  the  sills  could  be  readily  seen  (ex- 
cept on  the  two  outside  sills  that  were  painted)  for  four  or  five 
feet  on  either  side  of  the  break  in  the  sills,  as  well  as  at  the 
point  of  the  breaks,  and  that  same  could  be  readily  observed 
by  any  one  making  an  examination  of  the  car,  standing  six 
or  eight  feet  distant  from  it.     I  am  now  of  the  opinion  that 
at  the  present  hearing  of  the  case  the  plaintiff  offered  ample 
testimony,  if  believed,  to  authorize  the  jury  to  find  for  him 
on  the  allegation  of  his  petition  that  the  sills  of  this  U.  L.  car 
were  defective,  and  that,  by  the  exercise  of  ordinary  care 
and  inspection,  their  defective  condition  could  have  been 
known  to  defendant,  if,  upon  all  the  testimony  in  the  case, 
there  were  facts  or  circumstances  shown,  calling  for  the  de- 
termination of  a  jury  upon  the  remaining  issue  in  the  case, 
that  this  car,  by  reason  of  its  defective  condition,  broke  down 
upon  the  tracks,  and  caused  the  wreck  of  defendant's  train, 
upon  which  plaintiff  was  riding  at  the  time  of  receiving  his 
inju^las. 
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What,  then,  are  the  facts  of  the  case  upon  this  last  is8ne» 
to  justify  its  submission  to  the  determination  of  a  jury?    That 
the  plaintiff  was  badly  injured  by  the  wreck  that  occurred  is 
sadly   too  true,  but  as  to  the  cause  of  the  wreck — as  to  the 
averment  that  this  U.  L.  car  broke  down  upon  the  track,  and 
thereby   caused  the  wreck  of  the  train  upon  which  plaintiff 
was  at  the  time  riding— there  is  a  total  absence  of  fact  in  this 
entire  record,  or  of  facts  from  which  the  inference  may  fairly 
or  reasonably  be  drawn  that  the  breaking  down  of  this  car 
upon   the  tracks  was  the  proximate  cause  of  the  wreck  that 
resulted  in  plaintiff's  injury.     In  fact,  if  the  testimony  from 
the  month  of  plaintiff  himself,  to  the  effect  that  he  thought 
this  train  would  be  ditched  on  account  of  the  dangerous  and 
rapid  rate  of  speed  at  which  it  was  being  run  down  grade, 
with  steam  on,  at  the  time  of  the  accident,  or  if  the  testimony 
of  the  other  two  eyewitnesses  to  the  occurrence,  plaintiff's  two 
fellow  brakemen  (one  called  by  plaintiff,  and  the  other  called 
by  defendant),  to  the  effect  that  this  U.  L.  car  ''was  whole 
when  it  left  the  track,  and  the  damage  to  it  was  caused  after- 
wards," is  given  any  consideration,  we  must  conclude  that 
the  proximate  cause  of  the  wreck  of  this  train  was  something 
other  than  the  breaking  down  upon  the  track  of  this  U.  L. 
car  on  account  of  its  defective  sill  timbers.     If  the  train  upon 
which  plaintiff  was  working  was  wrecked  on  account  of  the 
dangerous  and  rapid  rate  of  speed  at  which  it  was  being  run 
by  the   engineer  in  charge  thereof,  then  plaintiff  has  shown 
himself  not  entitled  to  recover,  even  though  the  sills  of  this 
U.  L.  car  were  confessedly  defective,  and  were  found  to  have 
broken  in  two  after  the  car  left  the  iron  rails  of  the  track  upon 
which  it  was  designed  to  run.     If  this  U.  L.  car  jumped  the 
track  while  it  was  yet  in  a  perfect  condition,  and  was  pulled 
over  and  along  the  cross-ties  on  the  roadbed  before  it  turned 
over,  or  was  broken  in  two  and  fell  down  upon  the  track,  as 
the  brakeman  on  the  train  called  by  plaintiff  and  the  one 
called  by  defendant  to  narrate  the  facts  as  seen  by  them  said 
it  did,  and  as  the  bruised  condition  of  the  wooden  cross- 
ties  under  and  immediately  back  of  this  wrecked  U.  L.  car 
clearly  indicated  the  fact  to  have  been,  then  the  proximate 
cause  of  the  wreck  of  this  train  was  not  that  this  car  broke  in 
two  and  fell  down  while  being  run  upon  the  track,  but  the 
cause  was  that  this  car  had,  for  some  reason,  jumped  the 
track,  or  that  the  tracks  had  spread  atid  let  its  wheels  through 
upon  the  cross-ties,  or  had,  for  some  other  cause  unsuggested 
by  witness,  left  the  track  on  which  it  was  designed  to  run, 
and  was  broken  down  by  being  pulled  over  the  rough  and  un- 
even surface  of  the  wooden  cross-ties.    All  the  positive  testi- 
mony offered  by  plaintiff  upon  the  question  as  to  the  manner 
of  the  occurrence  that  led  to  the  wreck  not  only  failed  to  estab- 
lish the  allegations  of  his  petition,  but  absolutely  disproved 
their  existence,  if  believed;  and  we  think  the  physical  man- 
isfestations  of  the  wreck  itself  are  no  less  convincing  upon 


310      Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S 

Ogleahy  v.  Missouri  Pac.  Ry.  Co 

this  proposition  than  the  declarations  of  the  eyewitnesses  of 
the  occurrence,  however  short  all  these  facts  may  yet  be  of  fur- 
nishing the  information  by  which  the  true  cause  of  the  wreck 
may  be  determined. 

If  this  U.  L.  car  did  jump  from  the  rails  of  the  track  before 
it  broke  in  two,  or  if  it  was  let  down  upon  the  cross-ties  of 
the  roadbed,  because  of  a  spreading:  of  the  iron  rails  forming: 
the  track  upon  which  the  car  was  designed  to  run,  then  the 
fact  that  this  car  at  the  time  had  doty  and  worm-eaten  sills 
became  a  matter  of  no  concern  in  this  case,  for  the  twofold 
reason:  First,  because  there  is  nothing  in  the  existence  of 
doty  or  worm-eaten  sills  in  a  car,  so  long  as  the  car  remains 
whole  and  unbroken,  to  cause  it  to  jump  a  track  upon  which 
it  is  being  pulled,  or  that  would  cause,  or  have  any  tendency 
to  cause,  the  wheels  of  such  a  car  to  leave  more  readily  a 
track  that  had  been  spread  too  wide  for  its  trucks,  than  if  the 
sills  had  been  absolutely  sound  and  perfect;  and,  in  the  sec- 
ond place,  if  this  car  jumped  from  the  iron  rails  forming  the 
track,  or  if  for  any  reason  its  wheels  fell  through  and  down  upon 
the  wooden  cross-ties  of  the  roadbed  when  the  train  was  being 
run  at  the  rate  of  20  or  25  miles  an  hour  down  a  steep  grade 
and  around  a  sharp  curve  in  the  track,  a  wreck  was  inevi- 
table, whether  the  sills  of  this  car  were  sound  or  defective, 
and  the  condition  of  the  sill  timbers  of  the  car  and  the  man- 
ner of  their  breaking  into  two  are  be  considered  as  mere  in- 
cidental facts  of  the  wreck,  resulting  from  some  primary 
original  cause,  to  be  yet  ascertained.  Cars  are  not  con- 
structed to  withstand  the  strain  and  force  to  which  they  are 
subjected  under  such  conditions.  Good  sill  timbers  and  bad 
sill  timbers,  in  the  cars  of  a  train  running  at  the  rate  of  speed 
this  train  was  then  going  when  the  train  for  any  reason  leaves 
or  jumps  the  track,  are  alike  broken  and  smashed  into  splinters* 
as  the  physical  condition  of  most  of  the  cars  of  this  train,  as 
well  as  this  U.  L.  car,  clearly  demonstrate.  If  it  is  once 
recognized  that  this  U.  L.  car  was  off  of  the  iron  tracks  and 
running  upon  the  wooden  cross-ties  when  it  was  yet  whole^ 
how  it  was  torn  up  or  broken  in  two  when  afterwards  exam- 
ined is  to  be  studied  as  a  mere  incidental  result  of  the  wrecks 
and  throws  no  light  upon  the  inquiry  as  to  the  cause  thereof. 

But  it  is  said  for  respondent  the  situation  and  condition  of 
this  U.  L.  car  upon  the  track  tells  its  own  story  of  the  cause 
of  the  wreck,  independent  of  and  contrary  to  what  his  witness 
Hessler  said  upon  the  subject,  and  contrary  to  plaintiff's  first 
version  of  the  cause  of  the  wreck,  as  he  determined  it  from 
the  top  of  the  car  upon  which  he  was  riding  at  the  time  of  the 
occurrence.  If,  then,  resort  is  to  be  made  to  the  doctrine  of 
res  ipsa  loquitur,  to  show  the  existence  of  this  last  essential 
averment  of  fact  of  plaintiff's  petition,  as  plaintiff  was  com- 
pelled to  do  in  the  present  trial  after  he  repudiated  and  aban- 
doned as  untrue  not  only  his  own  original  judgment  as  to  the 
cause  of  the  wreck  (the  rapid  rate  of  speed  of  the  train  down 
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srade  on  a  curve,  with  steam  on),  but  all  the  positive  testi- 
nrioDy  regarding  the  occurrence  as  given  by  his  eyewitness 
Hessler,  it  is  certainly  not  proper  that  we  confine  the  inquiry 
to  the  simple  story  told  by  this  U.  L.  car  itself,  standing  alone 
and  disassociated  with  all  other  features  of  the  wreck,  but  we 
should  at  least  view  and  study  the  situation  and  condition  as 
shown  by  the  entire  wreck,   and  all  the  surroundings,   and 
ascertain,  if  we  can,  from  these,  the  full  story  of  the  wreck, 
and  the  cause  that  led  thereto,  if  possible.     Not  only  this  U. 
L..  car,  but  all  other  of  the  lo  or  I2cars  that  were  found  piled 
np  on  the  tracks  back  of  this  car,  broken  and  piled  up,  some 
five  of  which  were  as  badly  or  worse  jammed  and  broken  up 
than  this  U.  L.  car,  upon  which  counsel  for  plaintiff  now 
seek  to  fasten  the  sole  cause  of  the  wreck,  must  be  called  to 
bear  witness,  if  we  may  expect  even  a  possible  correct  dis- 
closure of  the  cause  that  led  to  the  wreck.     Not  only  these 
wrecked  and  broken  cars,  but  the  condition  of  the  broken  and 
bent  rails  of  the  track  under  these  cars,  as  seen  by  the  wit- 
nesses called  to  reproduce  by  verbal  photograph  the  situation 
to  the  jury,  must  be  studied;  and  the  fact  that  the  iron  rails 
of  the  track  were  found  badly  disordered,  and  spread  apart  in 
places  wide  enough  to  permit  the  wheels  of  the  trucks  of  the 
cars  to  drop  down  upon  the  wooden  cross-ties  of  the  roadbed, 
and    the    fact  that  the  wheels  of  the  tender  and  engine 
of  this  train  (except  the  two  front  wheels  of  the  engine) 
were    also    found    off  the  track  a  hundred  feet  or  more 
distant  down  the  road  from  those  wrecked  cars,  and  also 
the  fact  that  the  wooden  cross-ties  along  the  track  for  some 
distance  from  where  the  engine  and  tender  stopped,  as  also 
for  several  feet  back  from  where  this  U.  L.  car  was  broken 
down,  were  found  to  be  cut  and  bruised  as  if  by  some  heavy 
object  running  over  them,  and  all  other  conceded  and  well- 
recognized  facts  of  the  situation,  must  be  taken  into  account, 
if  the  manner  of  the  occurrence  of  the  wreck,  and  the  causes 
that  led  thereto,  are  expected  to  be  determined  from  the 
physical  facts  of  the  wreck  itself,  by  any  kind  of  a  fair  con- 
jecture, even ;  and  if  the  story  as  told  by  the  consideration  of 
the  one  feature  or  condition  of  the  wreck,  which  may  now  be 
suggested  by  plaintiff  as  the  cause  thereof,  is  out  of  harinony 
and  irreconcilable  with  that  told  or  indicated  by  the  consider- 
ation of  other  conditions  and  features  thereof  equally  as 
obvious,  and  quite  as  suggestive  of  a  different  or  a  contrary 
cause  that  might  have  brought  on  the  wreck,  the  court  should 
act  as  upon  the  irreconcilable  story  of  any  single  witness  who 
is  called  to  establish  the  existence  of  any  essential  averment 
of  a  petition — treat  it  as  if  nothing  substantial  had  been 
shown  in  the  case.^    Under  such  circumstances  there  is  noth- 
ing for  the  determination  of  a  jury.     To  permit  a  jury  to  en- 
ter the  field  of  conjecture  under  such  circumstances,  to  say 
which  of  these  physical  conditions  they  would  consider  and 
which  they  would  reject,  would  be  no  less  unreasonable  than 
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to  permit  a  jary  to  take  a  case  for  determination  where  ao 
eyewitness  to  the  occurrence,  who  had  been  called  by  plaiiiti£E 
to  prove  the  averment  of  his  petition,  after  first  telling  what 
he  had  seen  in  line  with  the  averments  of  the  petition,  had, 
when  asked  by  defendant  to  repeat  what  he  had  seen,  and  the 
manner  of  its  occurrence,  made  an  exact  contrary  statement. 

Upon  the  testimony  of  a  witness  to  antagonistic  and  irre^ 
concilable  statements  of  a  fact,  one  tending  to  sustain  the 
allegations  of  a  petition,  and  the  other  to  disprove  it,  no  one 
would  contend  for  a  moment  the  case  was  one  for  the  deter- 
mination of  a  jury.     Until  a  witness  can  determine  for  himself 
just  what  he  saw  or  did  not  see,  a  jury  is  not  warranted  in  mak- 
ing the  determination  for  him.     Under  such  circumstances^ 
the  court  should  dispose  of  a  case  as  if  the  witness  had  not 
spoken — as  if  plaintiff  had  offered  no  proof  upon  that  aver- 
ment of  his  petition.     So,  here,  if  the  conditions  and  the 
appearance  of  a  part  of  this  wreck  (to  which  plaintiff  has 
been  driven,  as  his  only  availing  witness,  to  establish  the 
averments  of  his  petition)  might  reasonably  indicate,  when 
standing  alone,  as  plaintiff  now  contends  the  appearance  and 
position  on  the  track  of  this  broken   U.  L.  car  does,  that  it 
broke  in  two  and   fell  down  upon  the  track,   and  thereby 
caused  the  wreck  which  resulted  in  his  injury,  there  was  yet 
no  warrant  for  the  jury  taking  these  facts,  and  from  them 
alone  making  a  finding  in  accordance  with  plaintiff's  present 
theory  as  to  the  cause  of  the  wreck,  when  other  features  and 
conditions  of  the  wreck  disclose  a  state  of    facts  which  as 
clearly  indicate  that  the  wreck  must  have  occurred  in  a  differ- 
ent manner,  and  could  not  have  occurred,  as  respondent  con- 
tends the  appearance  of  this  U.  L.  car  upon  the  track  might 
and  does  indicate,  if  considered  alone.     The  court,  under 
such  circumstances,  should  act  as  upon  the  irreconcilable  tes- 
timony of  any  single  witness  offered  to  prove  the  existence  of 
any  given  act  of  negligence — tell  the  jury  that  plaintiff  had 
failed  to  make  out  his  case.     If  the  wreck  itself — that  is,  if 
all  the  broken  and  mangled  cars  of  that  tiain,  and  the  condi- 
tion of  the  tracks  and  roadbed  under  the  cars,  and  the  fact 
of  the  engine  being  off  of  the  iron  track  in  advance  of  this  U. 
L.  car — is  to  be  relied  upon  to  tell  the  cause  that  led  to  the 
wreck,  there  should  certainly  be  exacted  of  all  these  features 
of  the  wreck  so  examined,  as  of  any  witness  called  to  establish 
the  existence  of  the  same  fact,  that  they  tell  one  uniform  and 
consistent  and  reconcilable  story. 

If  the  conditions  and  appearances  of  this  U.  L.  car,  when 
considered  alone,  might  indicate,  if  it  might  suggest,  or,  if 
we  may  use  the  term,  if  it  might  tell  one  story,  when  consid- 
ered by  itself  and  independent  of  the  other  features  of  the 
wreck,  of  how  the  wreck  may  have  been  brought  about,  and 
if  another  feature  of  the  wreck,  when  studied  alone,  tells  a 
different  story  of  how  the  wreck  might  have  taken  place,  and 
what  was  its  cause,  and  still  another  feature  of  the  wreck 
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woald  indicate  that  it  must  have  occurred  from  an  entirely 
difierent  cause,  some  of  which  causes  suggested  would  render 
defendant  liable,  and  others  not,  what  was  plaintifi' s  au- 
thority for  selecting  the  one  feature  of  the  wreck  he  did,  to 
the  exclusion  of  all  others,  or  why  did  he  not  take  the  con- 
dition and  appearance  of  some  one  of  the  other  eight  or  ten 
broken  and  shattered  cars  of  that  wreck,  or  why  did  he  not 
consider  the  feature  of  the  disordered  condition  of  the  iron 
rails  of  the  track  under  this  wreck,  or  the  condition  of  the 
bruised  and  battered  wooden  cross-ties  at  that  point,  or  any 
one  of  a  dozen  or  more  features  of  the  wreck,  all  of  which 
were  as  open  to  the  view  as  the  condition  of  this  U.  L.  car?. 
If  the  truck  of  the  engine  used  to  pull  this  train  jumped 
from  the  iron  rails  of  the  track  on  that  occasion  (and,  accord- 
ing to  every  witness  who  spoke  upon  that  subject,  they  did 
at  some  time  during  the  progress  of  the  wreck),  and  if  it  was 
due  to  the  rapid  rate  of  speed  at  which  the  train  was  being 
run  down  grade  and  around  a  sharp  curve  in  the  road  with 
steam  on  (and  this  was  plaintifi's  first  opinion  as  to  the  cause 
of  the  wreck,  as  he  was  able  to  observe  it,  from  the  top  of 
one  of  the  cars  of  the  train),  and  if  the  engine  pulled  or 
jerked  this  U^  L.  car  off  after  it  upon  the  wooden  cross-ties^ 
where  the  car  then  broke  in  two  and  fell  down  upon  the  track, 
the  primary  cause  of  the  wreck  that  injured  plaintiff  was  that 
the  locomotive  engine  first  jumped,  or  for  some  cause  left  the 
iron  tracks  upon  which  it  was  designed  to  run.  The  broken 
condition  of  the  sill  timbers  of  this  U.  L.  car,  as  that  of  the 
broken  condition  of  the  timbers  of  the  other  eight  or  ten 
wrecked  and  mashed-up  cars  of  the  train,  under  such  circum- 
stances, should  then  also  be  considered  as  mere  incidents  of 
the  wreck,  and  not  looked  to  as  the  cause  thereof.  Or  if  this 
U.  L.  car  itself  jumped  from  the- iron  rails  of  the  track  upon 
which  it  was  running  to  the  rough  and  uneven  surface  of  the 
wooden  cross-ties  of  the  roadbed,  on  account  of  the  dangerous 
rate  of  speed  of  the  train,  before  the  engine  and  tender  left 
the  track,  or  if  it  left  the  iron  rails  of  the  track  on 
account  of  their  disordered  and  disturbed  condition  (a 
feature  of  the  wreck  plainly  observable  to  every  witness 
who  spoke  upon  the  subject),  and  was  broken  in  two  and 
fell  down  upon  the  tracks  on  account  of  the  unusual 
strain  to  which  it  must  necessarily  have  been  subjected  by 
being  pulled  over  and  across  the  wooden  cross-ties  while  it 
was  out  of  line  with  the  engine  and  tender  in  front,  and  the 
car  in  the  rear  to  which  it  was  attached  by  iron  links  or  fas- 
tenings, the  fact  that  the  sill  timbers  were  found  to  be 
doty,  worm-eaten,  rotten,  and  broken  in  two,  are  to  be  con- 
sidered as  incidental  conditions  seen  in  a  catastrophe  inevita- 
ble from  some  prior  e£Bcient  cause.  Or  if  this  U.  L.  car 
jumped  from  the  iron  rails  of  the  track  upon  which  it  was 
designed  to  run,  or  fell  through  the  iron  tracks  to  and  upon 
the  wooden  cross-ties  of  the  roadbed,  for  any  cause  or  causes. 
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known  or  unknown,  and  was  pulled  over  the  rough  and  unevea 
surface  of  the  wooden  cross-ties  at  the  rate  of  20  or  25  miles 
an  hour,  while  it  was  yet  in  perfect  condition,  and  before  it 
broke  in  two  and  fell  down  upon  the  tracks,  as  plaintiff's  onl^r 
eyewitness  to  the  occurrence  says  it  did,  and  as  the  marks  oo 
the  cross-ties  clearly  indicate  the  fact  must  have  beeo» 
the  plaintiff  must  fail  in  his  cause  of  action,  as  at  pres- 
ent brought.  Or  if  the  battered  and  bruised  condition 
of  the  wooden  cross-ties  for  40  feet  or  more  back  of  where 
this  U.  L.  car  was  found  in  the  wreck  is  studied,  a 
story  is  told  of  what  must  have  occurred  at  the  wreck 
that  absolutely  disproves  respondent's  present  theory  of 
the  cause  of  the  wreck,  and  is  quite  in  harmony  with  the 
story  told  by  plaintiff's  witness  Hessler,  to  the  effect  that 
this  U.  L.  car  had  jumped  from  or  fell  through  the  iron  rails 
of  the  track  to  the  wooden  cross-ties,  arid  was  running  upon 
them  before  it  broke  in  two  and  fell  upon  the  track.  It 
would  be  a  fair  and  reasonable  presumption,  and  one  which 
the  law  might  permit  to  be  indulged  from  the  sight  of  this 
wrecked  U.  L.  car,  and  the  bruised  and  battered  condition 
of  the  wooden  cross-ties  for  a  distance  of  40  feet  or  more 
back  of  where  said  car  was  found  broken  down  upon 
(he  track,  to  say  that  either  this  U.  L.  car,  or  the  en- 
gine and  tender  in  front  of  it,  or  all  of  them,  had  jumped 
from  the  iron  rails  of  the  track  to  and  upon  the  wooden  cross- 
ties,  and  thus  cut  and  bruised  them  with  the  partially  sharp 
flanges  of  their  wheels,  before  this  U.  L.  car  broke  down 
upon  the  tracks,  for,  after  this  car  broke  in  two,  and  the  sills 
under  the  rear  portions  thereof  fell  upon  the  track,  every  cir- 
cumstance in  the  case  points  to  the  fact,  and  plaintiff  claims 
the  fact  to  be,  that  this  rear  portion  of  the  car  moved  foward 
only  five  or  six  feet  upon  the  track  before  it  was  brought  to 
a  complete  stop  (evidenced  by  the  marks  upon  the  roadbed 
and  ties  made  by  these  broken  sill  timbers  plowing  over  them 
for  that  distance  after  the  car  broke  in  two  and  dropped  down  * 
upon  the  track). 

As  said  before,  if  this  U.  L.  car,  or  the  engine  and  tender 
in  front  of  it,  did  for  any  cause  jump  from  or  leave  the  iron 
rails  of  the  track  upon  which  the  train  was  running,  before 
this  U.  L.  car  broke  in  two  and  fell  down  upon  the  tracks, 
as  the  bruised  condition  of  the  wooden  cross-ties  clearly  in- 
dicate the  fact  must  have  been,  the  cause  of  the  wreck  did  not 
take  place  as  plaintiff  asserts,  but  is  to  be  attributed  to  that 
fact,  rather  than  to  the  doty  and  decayed  sill  timbers  of  the 
U.  L.  car  that  were  found  broken  in  two  in  the  wreck.  The 
condition  of  the  sill  timbers  of  this  U.  L.  car,  and  its  posi- 
tion upon  the  track,  as  that  of  all  the  broken  timbers  in  all 
other  of  the  wrecked  cars,  became  as  mere  incidental  facts 
seen  in  a  wreck.  When  a  physical  condition  or  fact  shown 
is  alone  relied  upon  to  prove  the  existence  of  a  certain  other 
fact  or  facts  asserted  as  the  basis  for  a  cause  of  action  (as 
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plaintiff  was  driven  to  do  in  this  case,  after  rejecting  and  re* 
pndiating  as  untrue  the  oral  statement  of  his  only  eyewitness 
to  the  occurrence^  his  fellow  brakeman,  Hessler,  who  said 
that  this  .U.  L.  car  broke  down  after  it  jumped  or  left  the 
track,  and  after  discarding  bis  own  first  impression  as  to  the 
cause  of  the  wreck — the  rapid  rate  of  the  train's  speed  on  a 
sharp,  down-grade  curve  in  the  road),  the  fact  asserted  and 
sought  to  be  proven  must  be  one  which  uniformly,  regularly, 
and  naturally  precedes  the  existence  of  the  facts  shown.  It 
is  not  enough  that  we  may  say  the  conditions  shown  have  a 
tendency  to  prove  or  to  suggest  the  prior  existence  of  the  fact 
asserted  and  sought  to  be  proven,  equally  with  other  facts  as 
reasonable  and  readily  suggested  to  the  contrary,  and  par- 
ticularly is  that  so  where  some  of  the  conditions  shown  might 
indicate  the  happening  of  the  wreck  from  a  cause  or  causes 
for  which  the  defendant  would  not  be  liable  equally  as  read- 
ily as  for  a  cause  or  causes  for  which  it  would  be  liable.  But 
as  before  said,  when  every  feature  and  condition  of  this  U. 
L.  car  and  the  entire  wreck,  as  detailed  by  all  the  witnesses, 
is  considered,  whether  separately  or  collectively,  we  have  yet 
nothing  that  can  be  said  to  furnish  more  than  material  for 
conjecture  as  to  what  was  the  primary  or  proximate  cause 
that  led  to  the  wreck  that  resulted  in  plaintiff's  injury;  and 
this  surmise  or  conjectuie  now  made  in  behalf  of  plaintiff  (for 
such  only  can  it  be  characterized)  not  only  fails  to  coincide 
with  plaintiff's  first  opinion  as  to  the  cause  of  the  wreck,  but 
is  in  absolute  conflict  with  the  view  as  expressed  by  the  only 
two  eyewitnesses  of  the  occurrence  who  testified  in  the  case. 
For  plaintiff  in  this  case  the  error  has  been  made  through- 
out of  assuming,  instead  of  proving,  the  existence  of  the  very 
fact  assigned  as  his  cause  of  action.  Thus  it  is  said: 
'^Certain  it  is,  if  the  timbers  of  this  car  [the  U.  L.  car]  were 
rotten,  they  were  liable  to  break  from  that  fact.  Therefore, 
given  the  rotten  timbers,  the  broken  car,  and  the  wreck, 
what  more  is  needed  to  make  out  a  prima  facie  case  for 
plaintiff?"  And  again  it  is  said:  '^If  the  timbers  of  this  U. 
•  L.  car  were  doty  and  worm-eaten — if  they  broke  in  two, 
dropped  down,  plowed  into  the  roadbed,  and  formed  a  barrier 
against  which  the  rear  cars  of  the  train  were  thrown — the 
jury  needed  no  expert  testimony  to  assist  them  in  finding  the 
cause  of  the  wreck. "  *  Had  plaintiff  been  a  passenger  upon 
defendant's  train,  riding  in  a  place  assigned  to  him  by  defend- 
ant's authorized  agents,  the  fact  of  the  wreck,  and  the  exist- 
ence of  the  decayed  sill  timbers  of  this  broken  down  U.  L. 
car,  would  have  been  ample  to  have  raised  the  presumption 
of  negligence  on  part  of  defendant,  and  properly  could  have 
been  declared  to  have  made  out  a  prima  facie  case  for  plain* 
tiff;  but  not  so  when  his  relation  to  defendant  was  shown  to 
have  been  that  of  employee  to  employer,  and  when  he  was  at 
the  time  of  receiving  his  injuries  one  of  the  train  crew  in 
the  actual  management  and  conduct  of  this  wrecked  train. 


316       Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas.  N  S 

Briggs  V.  East  Broad  Top  R.  &  C.  Co 

To  maintain  an  action  against  defendant,  it  was  necessar^r 
for  plaintifi  to  allege,  as  he  did,  the  particular  cause  of    tlie 
wreck ;  and  it  was  necessary  that  he  prove  the  cause  as  alles^e<i» 
either  directly  by  witnesses  who  saw  the  occurrence,  or     by 
proof  of  facts  and  circumstances  from  which  the  existence    of 
the  alleged  cause  might  fairly  and  reasonably  be  inferred. 
Granting  that  the  broken  sill  timbers  of  this  U.  L.  car  weire 
found  to  be  doty  and  worm-eaten,  as  plaintiff 's  witnessess  who 
examined  them  immediately  after  the  wreck  say  they  were, 
they  tell  no  more  the  cause  that  brought  on  the  occurrence  of 
the  wreck  that  resulted  in  plaintiff's  injury  than  the  brokea 
sill  timbers  seen  by  those  same  witnesses  and  many   others 
under  the  eight  or  ten  other  wrecked  and  broken  cars  of  that 
train.     Each  tells  the  story  that  some  unusual  and  violent 
energy  was  applied  to  effect  their  destruction,  but    what 
caused  the  application  of  that  unusual  force  to  be  exerted  as 
its  was,  the  one  car  is  alike  as  silent  as  the  others.     The 
broken  decayed  sill  timbers  of  this  U.  L.  car  and  the  broken 
sound  timbers  of  the  other  eight  or  ten  cars  of  the  wreck  are 
alike  but  incidents  found  in  a  wreck,   but  neither,  of  itself, 
nor  all  together,  tells  a  story  that  would  warrant  more  than  a 
conjecture  to  be  made  therefrom. 

Plaintiff  having  failed  to  establish  by  adequate  proof  the 
existence  of  the  essential  averment  of  his  petition,  that  the 
wreck  of  the  train  upon  which  he  was  injured  was  caused 
by  the  breaking  down  upon  the  track  of  this  U.  L.  car,  the 
judgment  must  be  reversed,  and  it  is  so  ordered. 

MARSHALL,  BURGESS,  and  FOX,  JJ.,  concur.  BRACE, 
GANTT,  and  VALLIANT,  JJ..  dissent. 


Briggs  v.  East  Broad  Top  R.  &  Coal  Co. 

{Supreme  Court  of  Pennsylvania^  July  p,  1903*) 

[56  All.  Rep.  36.] 

Injury  to  Employee— Defective  Croes-Tle— Question  for  Jury. 

Where  there  is  no  evidence,  in  an  action  to  recover  for  the  death  of 
plaintiff's  husband,  a  railroad  conductor,  that  his  injuries  were  received 
bj  the  breaking  of  a  rotten  tie,  as  alleged  in  the  declaration,  it  is  not 
error  to  refuse  to  submit  the  case  to  the  jury.* 

Same — Same— Evidence— Condition  of  Roadbed  at  Other  Places.* 

In  an  action  to  recover  for  the  death  of  plaintiff's  husband  on  the 
theory  that  the  ties  of  defendant's  railroad  where  the  accident  occurred 
were  rotten,  it  is  not  error  to  exclude  evidence  that  the  roadbed  was  out 
of  repair  generally  and  at  places  other  than  that  of  the  accident. 

*As  to  the  admissibility  of  evidence  of  similar  acts  of  negligence* 
see  note  appended  to  Central  of  Georgia  Ry.  Co.  v,  Ross  (Ga.),  14  Am.  & 
Eng.  R.  Cas.,  N.  S.,  12;  Louisville  &  N.  R.  Co.  v,  Henry  (Ky.),  11  Am. 
&  Kng.  R.  Cas.,  N.  S.,  405  ;  Konold  v.  Rio  Grande  W.  Ry.  Co.  (Utah), 
17  Am.  St  Eng.  R.  Cas.,  N.  S.,  450  ;  Agulino  v.  New  York,  N.  H.  A.  H.  R. 
Co.  (R.  I.),  14  Am.  Sc  Eng.  R.  Cas.,  N.  6.,  314;  Hutcherton  v.  I^uisville 
&  N.  R.  Co.  (Ky.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  846. 
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Satho— Samo— Res  Q6at».t 

In  an  action  for  injuries  to  an  employee  caused  by  a  broken  rail,  dec* 
taxations  of  the  division  foreman  half  an  honr  after  the  accident  are 
inadmissible  as  part  of  the  res  grestae. 

Appeal  from  Court  of  Common  Pleas,  Huntingdon  County ; 
Bailey,  Judge. 

Action  by  Sarah  E.  Briggs  against  the  East  Broad  Top 
Railroad  &  Coal  Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Plaintiff  made  the  following  offer:  *'We  propose  to  prove 
by  the  witness  on  the  stand  and  other  witnesses  that  the 
roadbed  of  the  East  Broad  Top  Railroad  Company,  almost 
its  entire  length  from  Orbisonia  to  Woodvale,  was  in  bad 
condition,  and  had  been  allowed  to  get  into  bad  condition; 
that  the  ties  along  the  road  at  the  vicinity  of  this  accident, 
and  along  its  line  in  other  places  near  this  accident,  and  fur- 
ther away,  were  rotten ;  that  the  rails  in  places  were  so  in- 
securely fastened  upon  the  track  that  a  man  could  go  along 
and  pull  a  spike  fastening  the  rail  to  the  tie  with  his  fingers. 
— for  the  purpose  of  proving  the  defendant  company  had 
allowed  their  roadbed  and  all  their  rails  to  fall  into  bad  re- 
pair;  for  the  purpose  of  proving  negligence  of  this  company. , 
Jndge  Furst:  Defendant's  counsel  object  to  the  offer  in  so 
far  as  the  offer  proposes  to  prove  the  condition  of  the 
road  at  any  other  point  than  the  point  where  the  ac- 
cident occurred,  the  evidence  and  proof  already  offered 
showing  that  the  accident  occurred  by  means  of  the 
breaking  of  a  rail,  therefore  any  defects  that  might  have 
existed  on  other  parts  of  the  road  could  not  have  contributed 
to  this  injury;  no  objection  is  made  to  proof  showing  the 
defective  condition  of  the  road  at  the  time  of  this  accident, 
or  immediately  prior  thereto,  at  the  point  where  the  injury  oc- 
curred; the  residue  of  the  offer  is  objected  to  as  irrelevant  and 
immaterial  to  this  issue.  The  Court:  Objection  sustained. 
Testimony  excluded.  Bill  of  exceptions  sealed  for  plain- 
tiff. Mr.  J.  S.  Woods:  We  offer  to  prove  by  the  witness  on 
the  stand  and  other  witnesses  that  the  morning  of  the  acci- 
dent, while  the  body  of  Mr.  Briggs  was  still  there  at  the 
place  of  the  accident,  that  Mr.  Harry  Taylor,  the  division 
foreman,  said  to  the  witness,  'You  men  mu^t  not  blame  me 
for  this  thing;  it  is  not  my  fault;  they  would  not  give  me  any 
staff  to  fix  the  road. '  He  said  he  had  asked  for  rails  and 
didn't  get  them.  This  was  within  a  short  time  Mter  the 
wreck — possibly  half  an  hour.  He  told  us  this  when  he  was 
bringing  a  new  rail.  I  told  him  be  might  as  well  have  put 
in  a  wooden  rail.  The  purpose  is  as  part  of  the  res  gestae. 
And  Mr.  Taylor  was  the  man  who  had  charge  of  the  road. 
This  occurred  about'  half  an  hour  after  the  accident,  with 
Briggs  still  there  and  the  wreck  still  there.     Judge  Furst : 

tSee  foot-note  appended  to  Marande  v.  Texas  &  P.  Rj.  Co.  (C.  C.  A.)i 
9  S.  K.  S.  141,  32  Am.  h  Sng.  R.  Cwi.,  N.  8.,  141. 
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It  is  objected  that  the  declarations  of  Mr.  Taylor  made   after 
the  accident  are  not  part  of  the  res  gestae,  and  are  not    ad- 
missible as  evidence  against  this  defendant:  that  his  declara- 
tions are  not  evidence,  because  he  was  not  in  charge  of    this 
train;  he  had  nothing  to  do  with  the  running  of  the  train; 
that  Harry  Taylor  is  simply  a  track  foreman,  and  his   decla- 
rations are  not  sufficient  in  law  to  bind  this  defendant.     The 
Court:    Objection  sustained.     Testimony  excluded.     Bill  of 
exceptions  sealed  for  plaintiff.     The  court  gave  binding   in- 
structions for  defendant.     Verdict  and  judgment  for  defend- 
ant.    Plaintiff  appealed." 

Argued  before  DEAN.  FELL,   BROWN,   MESTREZAT, 
and  POTTER,  JJ. 

James  S.  Woods  and  W.  H.  Woods,  for  appellant. 
J.  D.  Dorris  and  A.  O.  Furst,  for  appellee. 

POTTER,  J.    The  plaintiff  in  this  case  is  the  wife  oi 
George  W.  Briggs,  who  was  killed  while  engaged  as  a  con- 
ductor on  the  line  of  the  East  Broad  Top  Railroad  &  Coal 
Company,  on  March  6,  1900.     This  company  operated  a  nar- 
row gauge  railroad  extending  from  Mt.  Union,  Huntingdon 
county,  to  Wood  vale,  in  the  same  county,  a  distance  of  about 
36  miles.     At  the  time  of  the  accident  the  deceased  was  in 
charge  of  train  No.  6,  going  south  from  Orbisonia,  at  a  place 
called  Martins  Meadow.     The  train  was  a  mixed  one  of 
freight  and  passenger  cars.     It  was  admitted  that  the  acci- 
dent was  caused  by  the  breaking  of  a  rail.     Plaintiff  claimed 
that  the  proximate  cause  of    the  breaking  of  the  rail  was 
rotten  ties.     The  railroad  company  defended  on  the  ground 
that  the  breaking  of  the  rail  was  caused  entirely  by  a  latent 
defect  in  the  structure  of  the  rail  called  a ''pipe."    At  the 
trial  plaintiff  offered  evidence  showing  that  the  breaking  of  a 
rail  caused  the  car    on  which  her  husband  was  riding  to 
upset.    She  also  called  witnesses  to  show  that  at  that  point 
the  ties,  or  some  of  them,  were  rotten.    But  none  of  these  wit- 
nesses fixed  definitely  the  location  of  the  rotten  ties.    There 
was,  however,  some  evidence  that  some  of  the  ties  under  the 
rail  were  rotten,  and  were  mashed  by  the  car  wheels  after 
the  train  left  the  track.    The  witness  Cox  was  perhaps  more 
exact  than  any  other  witness  in  attempting  to  locate  the  de- 
fective ties.     He  visited  the  scene  of  the  accident  the  oezt 
day,  and  after  a  new  rail  had  been  laid  to  take  the  place  of 
the  broken  one.     While  in  answer  to  the  question,  ''With  re- 
spect to  the  broken  place  in  the  rail,  did    you  see  any  new 
tie  there?"  he  testified, ''I  saw  one  new,"  he  modified  bis 
answer  by  saying  he  thought  it  was  at  the  exact  place,  bat 
was  not  positive,  and  further  qualified  it  by  testifying  tbat 
he  saw  no  loose  tie  that  had  been  taken  out,  nor  did  be  see 
any  digging,  as  if  a  tie  had  been  removed.     Evidence  was 
also  introduced  to  show  that  two  men  had  seen  a  large  rasty 
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crack  in  the  rail  at  the  place  of  the  break  the  day  before  the 
accident,  bat  there  was  no  evidence  that  the  defendant  com- 
pany had  notice  of  the  condition  of  the  rail.  V^e  do  not  re- 
gard this  evidence  as  sufficient  to  justify  a  submission  of  the 
case  to  the  jury.  There  was  no  definite  testimony  that  the 
ties  were  rotten  at  the  place  of  the  break.  A  conclusion  that 
they  were  would  be  nothing  more  than  a  guess. 

When  the  evidence  of  the  defendant  upon  this  point  is  con- 
sidered, the  conclusion  is  irresistible  that  the  break  in  the 
rail  was  not  due  to  rotten  ties.  It  tended  to  show  that  the 
break  in  the  rail  occurred  between  two  ties;  that  the  condi- 
tion of  the  ties  was  good ;  that  the  alignment  of  the  track 
was  all  right,  and  that  the  rails  had  not  spread;  that  on  the 
Saturday  previous  the  track  had  been  inspected;  two  experts 
testified  that  there  was  a  latent  defect  at  the  place  in  the 
rail  called  a ''pipe,"  which  could  not  have  been  discovered 
by  any  inspection ;  it  was  shown  that  a  much  heavier  train 
had  passed  safely  over  the  spot  where  the  accident  occurred 
about  half  an  hour  before  the  accident. 

We  do  not  consider  that  there  is  any  real  conflict  in  the 
evidence,  that  on  the  part  of  the  plaintiff  in  this  respect 
being  a  mere  guess  as  to  the  condition  of  the  ties  at  the  pre- 
cise place  of  the  accident,  while  the  testimony  on  the  part  of 
the  defendant  is  clear  and  positive.  Plaintiff  offered  to  prove 
that  the  defendant  company  had  allowed  its  roadbed  and  its 
rails  to  fall  into  bad  repair  generally,  and  at  places  other  than 
that  of  the  accident.  Defendant's  counsel  objected  in  so  far 
as  the  offer  proposed  to  prove  the  condition  of  the  road  at 
another  point  than  that  where  the  accident  occurred.  This 
objection  was  sustained,  and  rightfully,  we  think.  The  gen- 
eral condition  of  the  road  was  not  involved  in  the  issue  to  be 
tried.  The  question  was  whether  the  train  had  been  thrown 
from  the  track  by  reason  of  the  negligence  of  the  company, 
or  its  agents  or  servants,  at  that  point.  Evidence  of  negli- 
gence at  some  other  point,  which  did  not  contribute  to  this 
accident,  was  clearly  incompetent.  This  principle  has  been 
clearly  declared  and  sustained  in  other  states.  See  R.  R.  Co. 
V.  Fox,  II  Bush,  495;  Railroad  Co.  v.  Huntley,  38  Mich. 
537>  31  Am.  Rep.  321.  There  the  injury  was  caused  by  a  pas- 
senger car  being  thrown  from  the  track.  The  court  says: 
*' We  are  also  of  opinion  that  no  defects  in  the  track  could  be 
relied  on  to  show  negligence  contributing  to  the  accident  ex- 
cept those  existing  where  the  track  was  injured  or  displaced, 
and  that  testimony  as  to  the  condition  of  the  road  away  from 
the  scene  of  the  injury  was  improper  to  make  out  a  cause  of 
action,  and  could  only  tend  to  raise  false  issues."  To  the 
same  effect  is  Morse  v.  R.  R.  Co.,  30  Minn.  465,  16  N.  W. 

358. 
We  do  not  regard  O'Donnell  v.  Allegheny  Valley  R.  R.  Co., 

59  Pa.  239,  98  Am.  Dec.  336,  as  being  in  conflict  with  the 

doctrine  of  these  decisions.     In  that  case  there  was  testi- 
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mony  that  the  injury  arose  from  the  breaking  of  a  rail  which 
was  caused  by  its  resting  upon  rotten  ties.  It  was  farther 
shown  that  the  ties  were  of  hemlock,  and  had  been  allo^ired 
to  remain  in  place  for  12  or  13  years.  This  was  regarded  as 
clear  evidence  of  negligence  on  the  part  of  the  company. 

The  plaintiff  also  complains  here  of  the  exclusion  of  proof 
of  declarations  made  about  half  an  hour  after  the  accident  by 
Harry  Taylor,  the  division  foreman.  This  evidence  ^eas 
properly  excluded.  It  is  clear  that  such  declarations  m^ere 
not  a  part  of  the  res  gestae.  When  they  were  made,  the  time 
which  had  elapsed  since  the  accident  was  sufficient  to  con* 
vert  them  into  a  mere  narrative  of  a  past  occurrence.  We 
think  the  trial  court  was  justified  in  assuming  the  responsi- 
bility in  this  case  of  directing  a  verdict  for  the  defendant. 

The  assignments  of  error  are  all  overruled,  and  the  juds-* 
ment  is  afiBrmed. 


Briggs  v.  Chicago  &  N.  W.  Ry.  Co. 

{CircuU  Court  of  Appeals^  Eighth  Circuity  October  itf,  1903*) 

[125  Fed.  Rep.  745.] 

Master  and  Servant— Railroads— Death  of  Fireman— Equipment  cf 
Engine— Pilots. 
Where  a  railroad  company  neceaaarilj  substituted  a  short  or  "stub 
pilot"  in  place  of  a  long"  pilot  previously  used  on  an  eng'ine  eng'ag'ed  in 
interstate  traffic,  in  order  to  equip  the  engine  with  an  automatic  coupler, 
as  required  by  Act  Con|?.  March  2, 1893  {i7  Stat.  531,  c.  196  [U.  S.  Comp. 
St.  1901,  p.  3174]),  such  change  did  not  constitute  actionable  negli* 
gence,  though  charg'ed  to  have  been  the  cause  of  the  overturning  of  the 
engine,  and  the  killing  of  plaintiff's  intestate,  who  was  fireman  thereon, 
in  a  collision  with  a  bunch  of  cattle  on  the  track. 

Same— Proximate  Cause. 

Where,  at  the  time  of  a  collision  between  a  passenger  train  and  a 
bunch  of  over  100  cattle  on  the  track,  some  of  which  were  lyingf  down, 
resulting  in  the  fireman's  death,  the  train  was  running?:  at  the  rate  of  3S 
miles  per  hour,  and,  by  reason  of  the  darkness,  neither  the  fireman  nor 
the  eng'ineer  saw  the  cattle  in  time  to  arrest  the  motion  of  the  train  to 
any  considerable  extent  before  the  cattle  were  struck,  the  fact  that  the 
engine  was  equipped  with  a  stub  pilot,  which  was  less  able  to  throw 
cattle  from  the  track  than  a  long  pilot,  which  had  been  previously  taken 
from  the  engine,  constituted  no  substantial  evidence  that  the  use  of  a 
stub  pilot  was  the  proximate  cause  of  the  fireman's  death. 

Same— Exclusion  of  Evidence — Review. 

Where  a  witness  was  not  permitted  to  answer  a  question  on  objection,, 
and  the  record  did  not  disclose  what  answer  was  expected,  the  objection 
will  not  be  reviewed  on  appeal. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  South  Dakota. 

T.  H.  Null,  for  plaintifi  in  error. 

Coe  I.  Crawford,  for  defendant  in  error. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,. 
Circait  Jadeea. 
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THAYER,  Circuit  Judge.  This  is  an  action  for  personal 
injnries  which  was  brought  by  Eva  L.  Briggs,  the  plaintiff  in 
error,  against  the  Chicago  &  Northwestern  Railway  Com- 
pany, the  defendant  in  error,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  South  Dakota.  The  facts, 
as  they  were .  developed  at  the  trial,  are  few  and  simple. 
The  plaintiff's  husband  was  a  locomotive  fireman  on  a  pas- 
senger engine  belonging  to  the  defendant  company,  which 
ran  between  Huron  and  Pierre,  in  the  state  of  South  Dakota. 
On  the  night  of  July  19,  1900,  in  making  the  trip  from 
Huron  to  Pierre,  the  engine  ran  into  a  herd  of  over  100  head 
of  cattle;  the  result  being  that  it  was  derailed  and  over- 
turned, and  the  plaintiff's  husband  was  killed.  She  brought 
this  action,  alleging  as  a  ground  of  recovery  that  the  engine 
in  question  was  not  equipped  with  a  suitable  pilot  to  throw 
cattle  and  horses  from  the  track  when  they  were  encountered. 
At  the  conclusion  of  plaintiff's  evidence,  the  trial  court 
directed  a  verdict  for  the  defendant,  and  such  action  on  its 
part  is  assigned  for  error. 

The  following  facts  are  undisputed :  The  engine  which 
was  overturned  was  a  light  passenger  engine.  Originally  it 
had  been  equipped  with  a  long  pilot  (that  is,  one  which  pro- 
jected some  distance  ahead  of  the  frame  of  the  engine),  but, 
to  comply  with  the  act  of  Congress  of  March  2,  1893  (27  Stat. 
S3i>  c.  196  [U.  S.  Comp.  St  1901,  p.  3I743X  requiring  com- 
mon carriers  to  equip  cars  used  in  moving  interstate  trafBc 
with  couplers  coupling  automatically  by  impact,  it  became 
necessary  to  remove  the  long  pilot,  and  substitute  a  shorter  or 
''stub"  pilot,  as  it  is  termed.  The  engine  could  not  be 
equipped  with  an  automatic  coupler  without  making  this 
change  in  the  pilot.  The  change  was  effected  some  time  in 
June,  1900,  and  the  plaintiff's  husband  continued  to  serve  as  a 
fireman  on  the  engine  from  that  time  forward  until  he  was 
killed.  The  stub  pilot,  at  the  time  of  the  accident,  was  in 
good  order,  and  in  no  respect  defective  or  out  of  repair. 
After  the  passage  of  the  act  of  Congress  above  mentioned, 
and  for  at  least  one  or  two  years  prior  to  the  accident,  the 
defendant  company  had  been  removing  long  pilots  from  its 
engines,  and  substituting  stub  pilots  in  lied  thereof,  so  that 
automatic  coupling  appliances  might  be  attached  to  the  front 
end  of  their  engines  as  well  as  to  the  rear  end.  Indeed, 
"stub  pilots,"  as  they  are  termed,  such  as  the  engine  in 
question  was  provided  with,  were  in  general  use  on  railroads 
wherever  the  Janney  automatic  coupling  appliances  were 
used.  At  the  time  of  the  accident  the  train  was  running  at 
the  rate  of  35  miles  per  hour.  There  were  over  100  head  of 
cattle  bunched  on  the  track,  some  of  them  lying  down,  and 
some  standing  up ;  and,  owing  to  the  darkness  of  the  night, 
neither  the  plaintiff's  husband  nor  the  engineer  saw  them  in 
time  to  stop  the  train  or  to  arrest  its  motion  to  any  considera- 
ble extent  before  they  were  struck. 

lORRR— 21 
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On  this  state  of  facts,  we  are  of  opinion  that  no  error 
committed  by  the  learned  trial  judge  in  directing  a  verdict  for 
the  defendant.     In  the  ^  first  place,  we  do  not  perceive  that 
there  was  any  substantial  evidence  from  which  a  jury  of  is 
reasonable  men  could  have  inferred  or  found  that  the  defend- 
ant company  was  guilty  of  culpable  negligence;  that  is  to  say, 
of  a  want  of  reasonable  or  ordinary  care.     It  was  its  duty,  or 
at  least  its  privilege,  to  equip  its  engine,  as  it  did,  with  an 
automatic  coupling  appliance,  which  it  could  only  do  by  re- 
moving the  long  pilot  and  substituting  a  shorter  one.    The 
shorter  pilot  which  it  adopted  was  then  in  general  use  on 
other  roads,  and  was  regarded  as  a  reasonably  safe  applianoe, 
and  at  the  time  of  the  accident  it  was  in  no  wise  out  of  re- 
pair.   As  a  general  rule,  a  railroad  company  is  not  required 
to  use  upon  all  of  its  cars  the  safest  possible  appliances,  or 
those  of  th^  latest  and  most  improved  pattern,  but  is  at 
liberty  to  make  use  of  such  appliances  as  are  at  the  time  in 
general  use  on  other  welt-managed  railroads,  and  are  of  a 
kind  that  are  regarded  as  reasonably  safe.     Northern  Pacific 
Railroad  Company  v.  Blake,  ii  C.  C.  A.  93,  63  Fed.  45.    In 
the  case  in  hand  it  appears  that  stub  pilots  are  in  general 
use,  and  are  the  only  ones  that  can  be  successfully  employed 
when  engines  are  fitted  with  automatic  couplers.     In  what 
respect,  then,  was  the  defendant  company  guilty  of  any  neg- 
ligence?   Counsel  for  the  plaintilS  in  error  says  that  he  con- 
cedes that  the  company  was  not  negligent  in  leaving  its  road 
unfenced,  but  he  suggests  that  as  the  engine  in  question  hap- 
pened to  be  employed  at  the  time  in  what  is  termed  ^'open 
range  country ,"  where  cattle  roamed  at  will,  the  defendant 
company  was  negligent  in  removing  the  long  pilot  and  sub- 
stituting a  shorter  one.  ^  We  cannot  adopt  this  view.    As 
locomotive  engines  are  liable  to  be  used  on  any  portion  of  a 
railroad,  and  as  they  may  be  needed  at  any  moment  to  handle 
interstate  traffic,  we  think  that  an  interstate  carrier  like  the 
defendant  company  is  entitled  to  have  all  of  its  engines  so 
equipped  that  they  may  at  any  time  be  used  in  such  service 
without  violation  of  the  act  of  Congress,  and  that  it  cannot 
be  found  guilty  of  negligence  in  so  doing. 

In  the  second  place,  we  feel  disposed  to  agree  with  the 
views  which  were  expressed  by  the  lower  court  when  direct- 
ing a  verdict  for  the  defendant — that  there  was  no  substan- 
tial evidence  tending  to  show  that  the  death  of  the  plaintiff's 
husband  was  proximately  caused  or  occasioned  by  the  fact 
that  the  engine  was  not  provided  with  a  long  pilot.  It  is 
most  reasonable  to  believe  that  if  the  engine  bad  been  pro- 
vided with  a  long  pilot,  and  had  run  into  a  herd  of  100  head 
of  cattle  asleep  on  the  track,  going  at  a  speed  of  35  miles  an 
hour,  the  result  would  have  been  a  derailment  and  the  over- 
throw of  the  engine.  That  such  would  not  have  been  the  re- 
sult if  it  had  had  a  long  pilot,  instead  of  a  short  one,  seems  to 
us  to  be  mere  speculation,  or,  in  other  words,  an  inference 
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Testing  upon  no  sabstantial  basis  of  fact  such  as  will  serve  to 
sustain  a  verdict. 

Counsel  for  the  plaintiff  in  error  calls  our  attention  to  the 
fact  that  he  asked  one  of  the  plaintiff's  witnesses,  namely^ 
the  engineer  of  the  train,  whether,  if  the  engine  in  question 
had  been  equipped  with  a  long  pilot,  such  as  was  at  first 
attached  to  it,  it  would  have  cleared  the  track  of  cattle  stand- 
ing up  when  struck ;  and  he  complains  because  the  witness 
ivas  not  permitted  to  answer  the  question.  We  think,  how- 
ever, that  if  he  had  been  permitted  to  answer,  and  had  re- 
plied in  a  manner  favorable  to  the  plaintiff,  the  answer  would 
have  been  a  mere  guess  or  surmise  on  his  part,  rather  than 
ernlible  expert  testimony  on  which  the  jury  could  have  law- 
fully founded  a  verdict  in  favor  of  the  plaintiff.  Such  testi- 
mony, in  our  opinion,  would  hav«  been  in  the  highest  degree 
speculative  and  unreliable.  The  question,  however,  was  left 
unanswered,  and  the  fact  that  the  record  fails  to  disclose  in 
any  form  what  answer  the  engineer  would  have  given  to  this 
<luestion — whether  favorable  or  unfavorable  to  the  plaintiff— 
if  he  had  been  permitted  to  answer  it,  precludes  this  court 
from  noticing  the  alleged  error,  or  reversing  the  judgment 
because  the  witness  was  not  permitted  to  answer  it,  since,  to 
establish  a  reversible  error  in  the  rejection  of  evidence,  it 
must  be  made  to  appear  affirmatively  that  the  excluded  evi- 
dence was  competent,  and  of  such  materiality  and  weight 
that  its  exclusion  has  probably  caused  injury  to  the  party 
offering  the  same.  Atchison,  Topeka  &  Santa  Fe  Railroad 
Co.  v.  Phipps,  125  J^ed.  478  (decided  at  the  present  term  of 
this  court).  See,  also.  Packet  Company  v.  Clough,  20  Wall. 
528.  542,  22  L.  Ed.  406.  There  is  in  the  case  before  us  no 
evidence  that  the  failure  to  provide  the  engine  in  question 
with  a  long  pilot,  in  place  of  the  stub  pilot,  was  the  proxi- 
mate cause  of  the  injury. 

The  judgment  below  must  be  affirmed.     It  is  so  ordered. 


Philadelphia  &  R.  Ry.  Co.  v.  Winkler. 

{Supreme  Court  of  Delaware^  June  /p,  1903,) 

[56  AtL  Rep.  112.] 

Automatic  Couplers— Interstate  Commerce — Tender  a  Car—Applica* 
tion  of  Statute.* 
A  tender  is  a  car  within  Act  Confix.  March  2,  1893,  c.  196,  g  2,  27  Stat. 
531  [U.  8.  Comp.  St.  1901,  p.  3174],  requiring  cars  used  in  interstate  com- 
merce to  be  equipped  with  automatic  couplers. 

Same — Same— Compliance  with  Stetute. 

Under  Act  Cong.  March  2, 1893,  c.  1%,  §  2,  27  Stat.  531  [U.  8.  Comp. 
St.  1901,  p.  3174],  making  it  unlawful  for  a  common  carrier  to  have  a  car 

*See  Larabee  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  8  R.  R.  R.  13, 
31  Am.  &  Eng.  R.  Cas.,  N.  S.,  13  (tender  of  locomotive  held  not  to  be  a 
car  within  the  meaning  of  the  federal  statute) ;  Winkler  v.  Philadelphia 
&  R.  Ry.  Co.  (Del.),  6  R.  R.  R.  361,  29  Am.  &  Eng.  R.  Caa..  N.  S.i  361 
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in  moving  interstate  commerce  not  equipped  with  couplers  conpUnsr 
tomatically  by  impact,  the  couplers  must  be  in  condition  to  be 
automatically. 

Same— Same — Injury  to  Employee— Assumption  of  Risk.t 

Use  by  a  carrier,  in  violation  of  Act  Cong^.  March  2, 1893,  c.  196,  {  2,  27 
Stat.  531  [U.  8.  Comp.  St.  1901,  p.  3174],  of  a  car  in  moving?  interstate 
commerce  not  provided  with  a  coupler  working^  automatically,  the  risk 
of  which  section  8,  27  Stat.  532  [U.  8.  Comp.  St.  1901,  p.  3176],  provides 
an  employee  shall  not  assume  by  continuing  in  the  employment,  malres 
the  carrier  guilty  of  negligence  per  se. 

Error  to  Superior  Court,  New  Castle  County. 

Action  by  George  E.  Winkler  against  the  Philadelphia  & 
Reading  Railway  Company.  Judgment  for  plaintifi.  De- 
fendant brings  error.     Affirmed. 

The  action  brought  below  was  for  damages  for  personal 
injuries  to  the  plaintiff,  clakned  to  have  been  sustained  under 
the  following  circumstances,  viz. :  That  on  the  19th  day  of 
February,  1901,  he  was  in  the  employ  of  the  Philadelphia  & 
Reading  Railway  Company,  the  defendant,  as  head  brake- 
man  of  the  shifting  crew  which  was  using  shifting  engine  No. 
1,242  and  its  tender  in  moving  and  delivering  interstate  com- 
merce cars  at  the  siding  on  the  south  side  of  the  city  of  Wil- 
mington, the  defendant  then  and  there  being  a  common 
carrier  of  passengers  and  freight;  that  while  coupling  the 
tender  to  the  next  car,  using  a  ''bull  nose"  coupler,  without 
fault  on  his  part  his  right  hand  was  caught  between  the 
couplers,  resulting  in  the  loss  of  three  fingers  and  otherwise 
crushing  and  injuring  his  hand;  that  the ''bull  nose"  coup- 
ling on  the  tender  was  dangerous  and  unlawful;  that  he  was 
inexperienced  in  the  business  of  a  brakeman,  and  was  not 
warned  or  instructed  by  the  defendant  as  to  the  risk  thereof; 
that  his  injuries  were  caused  by  the  defendant's  negligence. 
The  defendant,  on  the  other  hand,  claimed  that  the  engine 
and  tender  were  not  engaged  in  moving  interstate  •  commerce 
at  the  time  of  the  accident,  but  merely  in  moving  local  traffic; 
that  the  "bull  nose"  used  on  the  tender  at  that  time  was  nec- 
essary in  order  to  safely  move  cars  around  sharp  curves  in 
the  Diamond  State  Steel  Company's  Yard,  where  the  auto- 
matic couplers  would  not  work,  and  was  a  reasonable  safe 
and  proper  appliance  for  such  purpose;  that,  moreover,  the 
tender  and  cars  were  equipped  with  automatic  couplers,  as 

(tender  of  locomotive  held  to  be  a  car  within  meaning  of  the  federal 
atatate) ;  Johnaon  v.  Southern  Pac.  Co.  (C.  C.  A.)>  5  R.  R.  R.  11, 28  Am. 
&  Eng.  R.  Cas.,  N.  S.,  11  (the  federal  atatate  doea  not  require  locomo- 
tivea  to  be  equipped  with  automatic  couplers) . 

tSee  generally,  note  appended  to  Trozlcr  v.  Southern  Ry.  Co.  (N.  Car.), 
14  Am.  St  Eng.  R.  Caa.,  N.  S.,  711 ;  Greenlee  v.  Southern  Ry.  Co.  (N. 
Car.)»  11  Am.  A  Eng.  R.  Caa.,  N.  S.,  45  (violation  of  federal  statute 
negligence  per  ae) ;  Mott  v.  Southern  Ry.  Co.  (N.  Car.),  6  R.  R.  R.  444^ 
29  Am.  A  Eng.  R.  Caa.,  N.  S.,  444  (doctrine  of  assumption  of  risk  ren- 
dered inapplicable  by  statute  of  North  Carolina) ;  Winkler  v.  Phil- 
adelphia A  R.  Ry.  Co.  (Del.)«  6  R.  R.  R.  361,  29  Am.  A  Eng.  R.  Caa.,  N. 
8.,  361  (contributory  negligence  may  be  good  defense  where  noncom* 
pliance  with  act  of  congress  requiring  cars  to  bt  equipped  with  aato- 
matic  couplers). 
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required  by  law;  that  the  plaintiff  soaght  work  as  a  com- 
petent brakeman,  and  also  actually  received  instructions  as 
to  the  risks  of  his  employment,  which  risks  and  dangers  were 
also  open  and  known  to  the  plaintiff;  that  the  latter's  in- 
juries were  the  result  of  his  own  carelessness.  It  was  con- 
ceded that  the  relation  of  master  and  servant  existed  between 
the  plaintiff  and  the  defendant  at  the  time  of  the  accident. 

The  points  relied  upon  by  plaintiff  in  error  in  the  argu- 
ment in  the  Supreme  Court  were  as  follows: 

"First.  That  the  court  erred  in  submitting  to  the  jury  the 
question  as  to  whether  the' act  of  Congress  passed  March  3» 
1893,  c.  196,  27  Stat.  531  [U.  S.  Comp.  St.  1901,  p.  3174],  re- 
quiring the  use  of  automatic  couplers  on  cars  used  in  inter- 
state commerce,  applied  to  the  facts  proved  in  this  case. 

"Second.  That  the  court  below  erred  in  allowing  the  fol- 
lowing question  to  be  answered:  'Q.  Where  did  the  cars 
come  from  that  were  hauled  generally  on  that  road  by  that 
engine  and  tender?'  And  in  not  confining  the  question  to 
the  particular  car  or  cars  that  were  being  shifted  at  the  time 
of  the  accident. 

''Third.  That  sectiop  8  of  the  act  of  Congress  known  as  the 
*  Safety  Appliance  Act'  (Act  March  2,  1893,  c.  196,  27  Stat. 
532  [U.  S.  Comp.  St.  1901,  p.  3176]),  would,  if  applied  to  the 
facts  proved  by  the  evidence  in  this  case,  be  in  violation  of 
the  Constitution  of  the  United  States. 

''Fourth.  That  the  court  erred  in  charging  th^  jury  'that 
the  defendant  would  be  engaged  in  moving  interstate  com- 
merce even  though  the  car  to  which  the  tender  was  coupled 
was  not  the  car  used  in  interstate  traffic,  if  the  removal  of 
such  car  was  a  necessary  step  in  getting  at  and  moving  said 
interstate  car. ' ' 

"Fifth.  That  the  court  erred  in  not  charging  the  jury,  as 
requested  by  the  defendant,  that,  assuming  that  the  act  of 
Congress  applies  to  the  case,  the  defendant  was  justified  in 
making  use  of  the 'bull  nose' in  connection  with  the  auto- 
matic couplers,  where,  by  reason  of  sharp  curves  in  the  Dia- 
mond State  Steel  Company's  yard,  the  automatic  couplers 
could  not  possibly  be  used  without  such,  or  a  similar  device. 

"Sixth.  That  the  court  should  have  instructed  the  jury,  as 
requested  by  the  defendant,  that  if  the  plaintiff  voluntarily, 
knowingly,  without  objection,  and  without  special  orders 
from  the  defendant,  used  the  said  'bull  nose,'  which  was 
easily  detachable  from  the  automatic  coupling,  at  the  time  of 
the  accident,  in  a  place  where  it  was  not  necessary  by  rea- 
son of  sharp  curves  in  the  track  to  use  the  same,  he  assumed 
whatever  risk  was  thereby  occasioned. 

"Seventh.  That  the  court  erred  in  not  charging  the  jury, 
as  requested  by  the  defendant,  that  if  the  plaintiff,  knowing 
the  'bull  nose*  was  being  used  of  necessity  on  the  sharp  curves 
in  the  jrard  of  the  Diamond  State  Steel  Company,  voluntarily 
made  use  of  the  same,  without  objection  on  his  part  and  with-^ 
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oat  being  especially  ordered  to  use  it  on  the  occasion  of  tfae 
accident,  the  defendant  would  be  liable. 

''Ninth.  That  the  court  erred  in  not  charging  the  ]ory«  as 
requested  by  the  defendant,  that  the  alleged  danger  was 
patent  and  obvious. 

''Tenth.  That  the  court  erred  in  not  charging  the  jury,  as 
requested  by  defendant,  that,  if  the  master  and  servant  had 
equal  knowledge  or  equal  means  of  knowledge  of  the  risk  and 
danger  connected  with  the  devices  in  use  at  the  time  of  the 
accident,  the  servant  could  not  reccfver. 

"Eleventh.  That  the  court  erred  in  not  giving  a  binding: 
instruction  to  the  jury,  as  prayed  for  by  the  defendant,  that 
the  defendant  was  not  guilty  of  negligence. 

"Twelfth.  That  the  court  erred  in  not  charging  the  jury,  as 
requested  by  the  defendant,  that  the  plaintiff  was  guilty  of 
contributory  negligence. 

"Thirteenth.  That  the  court  erred  in  not  charging  the  jury^ 
as  requested  by  defendant,  that  plaintiff  was  injured  in  con- 
sequence of  an  ordinary  risk  incident  to  the  service  in  which 
he  was  engaged,  and  could  not  therefore  recover  in  this 
action. 

Argued  before  NICHOLSON,  Ch.,  and  SPRUANCE  and 
BOYCE,  JJ. 

Andrew  E.  Sanborn,  for  plaintiff  in  error. 
William  S.  Hilles,  for  defendant  in  error. 

BOYCE,  J.  We  have  carefully  examined  and  considered 
the  several  assignments  of  error,  the  record,  and  the  briefs  of 
counsel  in  this  case,  in  connection  with  the  rulings  of  the 
court  below  upon  the  admission  and  rejection  of  testimony, 
and  likewise  in  connection  with  the  charge  of  the  court  to 
the  jury;  and  we  do  not  find  any  reversible  error  in  the  trial 
below.  It  is  an  established  rule  in  this  court  that  it  will  not 
reverse  a  judgment  when  it  is  clear  that  the  errors  assigned 
could  not  and  did  not  prejudice  the  rights  of  the  party  against 
whom  the  ruling  was  made.  Creswell  v.  W.  &  N.  R.  R.  Co., 
2  Pennewill,  210,  43  Atl.  629. 

The  court  below  did  not  err  in  declining  to  charge  that  tbe 
act  of  Congress  known  as  the  "Safety  Appliance  Act," 
approved  March  2,  1893,  c.  196,  27  Stat.  531  [U.  S.  Coinp. 
St.  1901,  p.  3174],  and  amended  April  i,  1896,  c.  87,  29  Stat. 
85,  is  in  violation  of  the  Constitution  of  the  United  States, 
and  unconstitutional  and  void ;  or  that  the  statute  did  not 
apply  to  this  case,  because,  as  it  is  alleged,  there  was  no  evi- 
dence that  the  engine  and  tender  of  the  defendant  company 
were,  at  the  time  of  the  accident,  engaged  in  moving  cars 
then  used  in  interstate  trafiBc;  and  rightly  held  that  the  ten- 
der used  for  carrying  fuel  and  water  for  a  locomotive  is  a  car 
within  the  meaning  and  purview  of  the  act.     The  statute  pro- 
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vides  as  follows:  ''Sec.  2.  That  on  and  after  the  first  day  of 
January,  1898,  it  shall  be  unlawful  for  any  commoD  carrier  to 
baul  or  permit  to  be  hauled  or  used  on  its  lines  any  car  used 
in  moving  interstate  traffic  not  equipped  with  couplers 
coupling  automatically  by  impact,  and  which  can  be  un- 
couplied  without  the  necessity  of  men  going  between  the 
end  oi  the  cars."  Act  March  2,  1893,  c.  196,  27  Stat.  531 
[U.  S.  Comp.  St  p.  3174].  ''Sec.  8.  That  any  employee  of 
any  such  common  carrier  who  may  be  injured  by  any  loco* 
motive,  car,  or  train  in  use  contrary  to  the  provisions  of  this 
act,  shall  not  be  deemed  thereby  to  have  assumed  the  risk 
thereby  occasioned,  although  continuing  in  the  employment 
of  such  carrier  after  the  unlawful  use  of  such  locomotive,  car, 
or  train  has  been  brought  to  his  knowledge."  27  Stat.  532 
[U.  S.  Comp.  St.  1901,  p.  3176]. 

It  was  claimed  by  the  plaintiff  that  at  the  time  of  the  acci- 
dent he  was  engaged  in  moving  interstate  traffic  for  the  de- 
fendant company  with  an  engine  and  tender  not  equipped 
according  to  the  statutory  requirement.  The  burden  of  proof 
was  upon  him  to  show  this.  The  preliminary  question  for 
the  court  below,  as  well  as  for  this  court,  is  not  whether  there 
was  literally  no  evidence,  but  whether  there  was  any  evi- 
dence, upon  which  the  juiy  could  properly  proceed  to  find 
that  at  the  time  of  the  accident  the  said  tender  and  car  were 
engaged  in  moving  interstate  traffic.  Creswell  v.  W.  &  N. 
R.  R.  Co.,  2  Pennewill,  210,  43  Atl.  629.  We  think  there  was 
sufficient  relevant  testimony  in  this  case  to  warrant  the  court 
in  aubmitting  to  the  jury  for  their  determination  the  question 
whether  the  tender  and  car  between  which  the  plaintiff  was 
injured  were,  at  the  time  of  the  accident,  thus  engaged;  and 
the  instruction  by  the  court  to  the  jury  to  the  effect  that,  if 
they  so  found,  the  act  of  Congress  would  be  applicable,  was 
proper.  The  true  intent  and  meaning  of  the  statute  is  not 
merely  that  the  cars,  etc.,  used  in  moving  interstate  traffic 
shall  be  equipped  with  automatic  couplers  of  the  description 
therein  mentioned,  but  also  that  such  couplers  shall  be  in 
such  condition  as  to  be  used  automatically  while  such  cars 
are  so  engaged.  In  the  case  of  Voelker  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (C.  C.)  116  Fed.  867.  the  court  said:  "The 
statutory  requirement  with  respect  to  equipping  cars  with 
automatic  couplers  was  enacted  in  order  to  protect  railway 
employees,  as  far  as  possible,  from  the  risks  incurred  when 
engaged  in  coupling  and  uncoupling  cars.  If  a  railway  uses 
in  its  business  cars  which  do  not  conform  to  the  statutory  re- 
qairements,  either  because  they  never  were  equipped  with 
automatic  couplers,  or  because  the  company,  through  negli- 
gence, has  permitted  the  couplers,  originally  sufficient,  to 
become  worn  out  and  inoperative,  then  the  company  is  cer- 
tainly not  performing  the  duty  and  obligation  imposed  upon 
it  by  the  statute,  and  is  clearly,  therefore,  chargeable  with 
negligence  in  thus  using  an  improperly  equipped  car." 


n 
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Applying  to  this  case  the  principle  thus  announced,  we  are 
of  the  opinion  that  the  court  below  correctly  charged  that: 
'^Should  you  find  that  the  tender  at  the  time  of  the  accident 
was  equipped  with  automatic  couplers,  but  that  it  was  so 
connected  with  the  'bull  nose'  coupler  that  the  coupling  with 
other  cars  was  not  made  automatically  by  impact,  but  so 
equipped  that  it  made  it  necessary  for  men  to  go  between  the 
ends  of  the  cars  to  couple  and  uncouple,  then  such  coupling 
did  not  comply  with  the  act  of  Congress,  and  was  unlawful." 
''If,  at  the  time  of  the  accident,  the  defendant  was  using 
such  a  coupler,  which  was  prohibited  by  the  act  of  Congress, 
it  was  guilty  of  negligence  per  se;  and,  if  the  injuries  com- 
plained of  resulted  from  such  unlawful  use  alone,  then  the 
defendant  would  be  liable.  The  law  manifestly  contem- 
plates that  the  car  shall  be  so  equipped  that  the  coupling  shall 
actually  be  made  automatically,  and,  if  not  so  equipped,  the 
plaintifi  did  not  assume  the  risk  arising  therefrom,  even 
though  he  continued  in  the  employment  of  the  company  after 
such  unlawful  use  of  the  cars  had  come  to  his  knowledge." 
We  are  of  the  opinion  that  the  judgment  of  the  court  below 
should  be  affirmed. 

Judgment  affirmed. 


Clark  v.  Missouri.  K.  &  T.  R.  Co. 

{Supreme  Court  of  Missouri^  Divtsion  No.  /,  Nov,  j>5,  1903.) 

[77  S.  W.  Rep.  882.J 

Appellate  Jurisdiction. 

Under  Const,  art.  6,  §  7,  sa  amended  in  1884,  providing  in  substance 
that  where  one  of  the  judges  of  the  St.  I^uis  Court  of  Appeals  is  of 
opinion  that  a  decision  of  that  court  is  in  conflict  with  a  decision  of  the 
Supreme  Court  or  of  any  Court  of  Appeals,  the  cause  shall  be  certified 
to  the  Supreme  Court  for  determination,  as  in  case  of  ordinary  appel- 
late process,  the  jurisdiction  of  the  Supreme  Court  to  determine  the 
entire  appeal  does  not  depend  upon  the  fact  that  there  is  in  reality  any 
such  conflict,  but  depends  on  the  fact  that  one  of  the  judges  of  the 
Court  of  Appeals  deemed  such  conflict  to  exist. 

Injury  to  Employee—Carriage  of  Live  Stocic — Escape  of  Animal — Dan- 
gerous Nature — Admission  by  Answer. 
A  railroad  section  hand  attempted  to  round  up  a  Texas  steer  which  had 
escaped  from  a  wreck,  and,  beings  attacked  by  the  steer,  was  injured. 
In  an  action  ag^ainst  the  railroad,  plaintiff's  theory  was  that  the  partic- 
ular steer  was  of  a  dangerous  character,  which  was  known  to  defendant 
and  unknown  to  plaintiff,  and  of  which  plaintiff  should  have  been 
warned.  An  answer  of  defendant,  which  had  been  amended  and 
abandoned,  admitted  that  Texas  cattle  were  wild  and  vicious,  and  that 
when  confined  and  excited  they  were  more  dang^erous  than  usual,  which 
quality  of  Texas  steers  was  a  matter  of  notoriety,  especially  among 
railroad  men  :  held^  that  plaintiff  was  not  entitled  to  recover  on  the 
theory  that  defendant's  answer  admitted  all  Texas  cattle  to  be  fierce 
naturally,  and  hence  the  steer  in  question  to  be  such,  so  as  to  render  it 
unnecessary  for  plaintiff  to  prove  the  character  of  steer  in  question  to 
have  been  known  to  defendant,  inasmuch  as  plaintiff  could  not  for  his 
own  purpose  separate  such  admission  from  the  further  allegation  as  to 
the  general  notoriety  of  the  character  of  Texas  cattle. 
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8«me — Same — Same— Same— PlaintifPs  Knowledge. 

It  appeared  that,  when  plaintiff  and  his  companions  itarted  to  round  up 
the  steer,  plaintiff  armed  himself  with  a  club  as  hig  as  his  arm,  and  six 
or  seven  feet  lonfif,  and  plaintiff  testified  that,  when  they  came  upon  the 
steer  in  question,  he  "acted  wild"  and  ran  along*  the  track ;  that  the 
morning-  was  foggy,  so  that  he  could  not  see  the  steer  when  one  of  his 
companions  called  that  the  steer  was  coming  ;  and  that  a  moment  after- 
wards the  steer  appeared  coming  towards  him  :  held,  that  the  plaintiff 
had  knowledg-e  as  to  the  character  of  the  steer  at  the  time  he  was  placal 
in  peril. 

Same— Same — Seme— Same — Proximate  Cause— Failure  to  Warn.* 

Plaintiff,  a  railroad  sectionman,  together  with  others,  was  endeavor- 
ing to  round  up  a  Texas  steer  which  had  escaped  from  a  wrecked  train. 
Plaintiff  was  on  the  railroad  track  when  a  companion  <;alled  that  the 
Bteer  was  coming^.  Plaintiff  stood  where  he  was,  not  being'  able  to  see 
the  steer,  because  of  fog.  The  steer  emerged  from  the  fog  heading 
towards  plaintiff.  He  struck  at  him  with  a  club,  and  the  steer  passed 
on,  but  plaintiff  ran  down  the  embankment  of  the  road,  and  was  pre- 
cipitated into  a  pit  and  injured :  held,  that  the  failure  of  the  railroad 
to  warn  plaintiff  of  the  vicious  character  of  the  steer  was  not  the  prox- 
imate cause  of  the  injury. 

Carriage  of  Live  Stock— Dangerous  Nature  of  Animal — Chargeable 
with  Notice. 
A  common  carrier  is  not  chargeable  with  notice  that  Texas  cattle 
carried  by  it  are  dangerous  and  vicious  and  liable  to  injure  employees. 

Appeal  from  Circuit  Court,  Montgomery  County;  E.  M. 
Hughes,  JudRe. 

Action  by  Pleasant  W.  Clark  against  the  Missouri,  Kansas 
&  Texas  Railroad  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

Geo.  P.  B.  Jackson,  for  appellant. 
'     E.  Rosenberger  &  Son  and  J.  D.  Barnett,  for  respondent. 

MARSHALL,  J.  This  is  an  action  for  personal  injuries. 
The  plaintiff  recovered  $2,500  damages  in  the  circuit  court, 
and  the  defendant  appealed  to  the  St.  Louis  Court  of 
Appeals,  where  the  judgment  was  affirmed;  but,  as  one  of 
the  judges  of  that  court  was  of  opinion  that  the  decision 
therein  was  in  conflict  with  certain  previous  decisions  of  this 
court  and  of  the  Courts  of  Appeals,  the  cause  was  certified  to 
t4iis  court  for  determination,  pursuant  to  section  7  of  the 
amendment  of  1884  to  article  6  of  the  Constitution,  and  by 
that  section  it  is  made  the  duty  of  this  court  to  rehear  and 
determine  the  cause  ''as  in  case  of  jurisdiction  obtained  by 
ordinary  appellate  process."  The  respondent  has  filed  a 
motion  to  remand  the  cause  to  the  St.  Louis  Court  of  Appeals 
because  he  claims  that  an  analysis  of  the  cases  with  which 
the  decision  of  the  Court  of  Appeals  in  this  case  was  deemed 
by  said  judge  of  said  court  to  conflict  shows  that  no  such  con- 
flict exists.  But  this  motion  must  be  overruled,  because  the 
jurisdiction  of  this  court  in  such  cases  does  not  depend   upon 

*Aa  to  the  master's  duty  to  instruct  and  warn  inexperienced  and 
^fnorant  employees,  see  foot-note  appended  to  Profitt  v.  Missouri,  etc., 
Ry.  Co.  of  Texas  (Tex.),  5  R.  R.  R.  1%,  28  Am.  A  Eng.  R.  Cas.,  N. 
8.,  196. 
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the  fact  that  there  is  in  reality  any  such  conflict,  but  depends 
solely  upon  the  fact  that  one  of  the  judges  of  the  Court  of 
Appeals  deemed  such  conflict  to  exist.  This  court  may  be 
fully  satisfied  that  there  is  no  such  conflict,  but  it  cannot 
remand  the  case,  because  the  Constitution  makes  it  the  duty 
of  this  court  in  such  cases  to  rehear  and  determine  the  cause 
as  in  case  of  jurisdiction  obtained  by  ordinary  appellate  proc- 


The  injury  complained  of  was  received  near  Marthasville, 
in  Warren  county,  on  May  lo,  1897.  The  plaintiff  was  a  sec- 
tion hand  in  the  employ  of  the  defendant.  A  freight  train  of 
the  defendant  was  wrecked.  One  of  the  cars  contained  Texas 
steers.  That  car  was  broken  open,  the  steers  escaped,  and 
the  section  gang,  of  which  the  plaintiff  was  a  member,  was 
summoned  to  the  wreck.  Some  of  the  steers  remained  near 
the  wreck.  Most  of  them  went  towards  the  east,  and  one 
went  towards  the  west.  The  section  gang  in  charge  of  the 
part  of  the  road  where  the  accident  occurred  was  composed 
of  Otto  Housman,  foreman,  his  two  sons,  Jim  and  George, 
and  the  plaintiff.  When  the  plaintiff  reached  the  scene  of 
the  wreck,  he  and  Jim  Housman  were  ordered  to  go  with  the 
station  agent.  Walker,  and  gather  up  the  cattle  and  put  them 
in  the  cattle  pens  at  Marthasville.  They  first  put  up  those 
that  remained  near  to  the  wreck,  and  then  took  horses  and 
went  after  those  that  had  gone  east,  and  found  them  and  put 
them  in  the  pens.  Then  the  foreman  told  his  two  sons,  Jim 
and  George  Housman,  and  the  plaintiff,  that  one  of  the  steers 
had  gone  west,  and  directed  them  to  go  after  it  and  drive  it 
back  to  the  pens.  They  obeyed  the  order  and  went.  This 
preliminary  statement  is  made  to  facilitate  an  understanding 
of  the  nature  of  the  negligence  charged  against  the  defend-- 
ant.  The  negligence  charged  in  the  petition  is  this:  ''That 
one  steer,  known  as  a  Texas  steer,  was  very  wild  and  vicious, 
and  very  dangerous  to  handle,  and  by  reason  of  having  been 
in  said  wreck,  and  being  bruised  and  otherwise  injured,  and 
greatly  frightened  and  excited,  its  wild,  vicious,  and  dan- 
gerous character  was  greatly  increased.  That  plaintiff  had 
no  experience  in  such  work,  and  was  uninformed  as  to  the 
danger  attendant  upon  it,  and  was  wholly  ignorant  of  the  dan- 
gerous, wild,  and  vicious  character  of  said  steer,  or  of  the 
circumstances  aforesaid,  which  had  greatly  increased  the 
same.  That  all  of  said  facts  were  well  known  to  the  officers 
and  servants  of  the  defendant,  under  whose  control  this  plain- 
tiff was  at  the  time,  or  by  the  exercise  of  ordinary  diligence 
said  facts  might  have  been  known  to  them.  That  neverthe- 
less the  said  servants  of  the  defendant  in  charge  of  said  work 
negligently,  carelessly,  and  wrongfully  ordered  and  directed 
plaintiff  to  drive  said  Texas  steer  into  the  pens  of  defendant 
at  said  station  of  Marthasville.  That,  being  so  ordered  and 
required  to  do  said  work,  and  being  ignorant  as  aforesaid  of 
the  danger  attendant  upon  the  same,  and  relying  upon  de- 
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fendaDt  that  it  would  protect  plaintiff,  and  not  expose  him  to 
unnecessary  danger,  this  plaintiff  nndertook  to  assist  in  said 
>vork.  That  while  doing  so,  and  without  any  fault  on  plain- 
tiff's part,  this  plaintiff  was  viciously  attacked  and  set  upon 
by  said  Texas  steer,  whereby  plaintiff's  life  was  greatly 
endangered,  and  that,  in  attempting  to  escape  from  said 
animal  and  save  his  life,  he  fell  over  a  steep  and  precipitous 
bank,  and  was  greatly  injured,''  etc.  The  answer  admits 
the  wreck,  the  escape  of  the  cattle,  the  plaintiff's  relation  to 
it  as  section  hand,  and  that  after  the  wreck  the  plaintiff 
xvas  engaged  in  clearing  up  the  wreck  and  in  looking  after 
and  caring  for  the  cattle,  and  avers  that  such  work  was 
within  the  line  of  the  plaintiff's  ordinary  duty  as  a  section 
hand.  The  answer  then  proceeds  as  follows:  '^ Defendant 
farther  states  that  a  large  part  of  its  business  is  the  transpor- 
tation of  Texas  cattle  from  Texas  to  points  in  Missouri  and 
elsewhere;  and  defendant  admits  that  all  Texas  cattle  are,  by 
nature,  wild  and  vicious,  and  dangerous  to  handle,  and  that 
such  qualities  of  Texas  steers,  as  a  class,  is  a  matter  of  gen- 
eral notoriety  and  of  common  knowledge  among  all  persons. 
Farther  answering,  defendant  says  that  there  is  always  more 
or  less  risk  and  hazard  connected  with  the  duties  of  a  section 
band,  and  especially  in  and  about  the  work  necessary  to  be 
done  in  cases  of  wreck,  and  in  the  matter  of  collecting  and 
restraining  Texas  cattle  which  may  have  escaped  therefrom, 
all  of  which  is,  and  at  the  time  mentioned  in  the  petition 
was,  a  matter  of  general  notoriety,  and  of  and  concerning 
which  the  opportunity  to  know  was  open  to  all  persons 
alike."  The  answer  then  pleads  assumption  of  risks,  a  gen- 
eral denial  of  all  matters  alleged  and  not  admitted,  and  con- 
tributory negligence,  in  that  the  plaintiff  unnecessarily, 
carelessly,  and  recklessly  assaulted  the  aggravated  steer  men- 
tioned in  the  petition,  and  in  like  manner  placed  himself  in 
front  of  and  near  the  steer,  and  refused  to  move,  when  he 
could  easily  have  done  so  and  have  averted  the  injury.  The 
reply  denies  all  the  allegations  of  the  answer  not  admitted, 
and  then  pleads  specially  that,  when  he  was  directed  to  drive 
the  steer  into  the  pens,  it  was  dark,  and  not  yet  daylight; 
that  he  had  not  seen  the  steer,  and  was  ignorant  that  he  was 
a  Texas  steer,  or  that  he  was  dangerous  and  vicious  and  had 
been  injured  and  was  excited,  and  made  wild  and  dangerous 
by  the  wreck,  but  that  the  defendant  well  knew  such  facts ; 
that,  when  he  was  directed  by  the  foreman  to.  go  after  the 
steer,  he  obeyed,  without  any  knowledge  that  the  duty  re- 
quired was  attended  by  any  danger,  and  that  immediately 
apon  discovering  the  steer  it  charged  upon  the  plaintiff,  and 
he  had  no  opportunity  to  escape;  that  he  made  no  attack  upon 
the  steer,  but  only  attempted  to  ward  off  the  attack  of  the 
steer  upon  him;  and  that  the  animal's  attack  upon  him  was 
instantaneous  upon  plaintiff's  discovery  of  the  animal  and 
the  flight  of  the  plaintiffs 
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In  addition  to  the  facts  set  out  in  the  preliminary  state- 
ment supra,  the  trial  developed  the  facts  to  be  as  follows: 

When  Jim  and  George  Housman  and  the  plaintifi  started 
on  foot,  west  along  the  railroad  track,  to  look  for  the  steer 
that  had  gone  in  that  direction,  the  plaintiff  armed  himself 
with  a  club,  concerning  which  the  plaintiff  testified  as  follows: 
^'Q.  What  did  you  take  the  club  for?  A.  I  very  often  take  a 
club  if  I  am  after  stock.  Q.  How  big  was  the  stick?  A.  A 
good  big  one.  Q.  Tell  the  jury  how  big  it  was?  A.  I  sap- 
pose  as  big  as  my  arm,  and  maybe  bigger.  Q.  How  long 
was  it?  A.  Six  or  seven  feet.  Q*  You  got  that  when  you 
started  from  Marthasville?  A.  Yes,  sir.  Q.  And  carried  it 
all  the  way  up  there?  A.  Yes,  sir.  Q.  And  carried  it  to 
defend  yourself  against  that  steer?  A.  If  I  needed  it. 
Q.  You  thought  you  might  need  it?  A.  I  didn't  know. 
Q.  There  was  a  danger  that  you  might  need  it,  and  your  pre- 
pared yourself  for  the  danger  that  might  overtake  you?  A.  I 
prepared  myself  that  far;  yes,  sir." 

Jim  and  George  Housman  and  the  plaintiff  went  west  along 
the  railroad  track  for  about  2  miles,  and  there  discovered  the 
steer  in  a  field,  about  200  yards  from  the  track.  They  went 
into  the  field  after  him,  and  the  plaintiff  says  the  steer  ''acted 
wild,"  and  ran  out  of  the  field  onto  the  railroad  track,  and 
thence  eastwardly  towards  Marthasville.  They  followed. 
Jim  was  in  front,  then  came  George,  and  lastly  the  plaintiff. 
The  evidence  varies  as  to  the  distances  between  the  three.  It 
was  about  6  o'clock  in  the  morning,  and  was  quite  foggy. 
The  plaintiff  says  they  had  gone  on  the  track  '^abont  two 
telegraph  poles"  when  Jim,  who  was  leading,  cried  out, 
''There  becomes,"  and  jumped  off  onto  the  north  side  of  the 
track.  The  plaintiff  says  he  heard  this  warning  from  Jim, 
and  saw  him  jump,  but  he  did  not  hear  any  warning  from 
George,  who  was  closer  to  the  plaintiff  than  was  Jim,  but  he 
says  he  saw  George  also  jump  off  of  the  track.  George  says 
he  also  warned  the  plaintiff  that  the  steer  was  coming.  The 
plaintifi  says  that  when  he  first  saw  the  steer  he  was  25  or  30 
feet  from  him,  and  was  coming  at  him  "with  his  head  tucked 
down  as  hard  as  he  could  come";  that  he  started  to  the 
northside  of  the  track,  and  the  steer  also  started  in  that 
direction,  and  that  he  then  started  towards  the  south  side  ^  of 
the  track,  and,  as  the  steer  started  also  toward  the  south  side 
of  the  track,  he  struck  the  steer  with  the  club  he  was  carry- 
ing, and  the  steer  veered  off  towards  the  north  and  passed 
by  him,  and  he  ran  down  the  side  of  the  railroad  embank- 
ment, and  jumped  into  the  borrow  pit  that  was  near  the 
bottom  of  the  embankment,  and  which  was  muddy;  and  that 
his  feet  stuck  in  the  mud,  and  he  injured  his  knee. 

There  is  no  substantial  difference  between  the  testimony  of 
the  plaintiff  and  that  of  Jim  and  George  Housman  as  to  what 
occurred  at  the  time  of  the  accident,  except  that  George  says 
he  also  warned  the  plaintiff  of  the  approach  of  the  steer,  and 
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the  plaintiff  says  he  did  not  hear  George's  warning,  and  ex^ 
cept  as  to  the  distances  between  the  three  at  the  time  the 
steer  came  back  towards  the  west ;  and  these  differences  are 
not  material  or  controlling  in  this  case. 

At  the  place  where  the  accident  occurred,  the  track  was  on 
an  embankment  about  I  s  feet  high.  The  embankment  was 
about  20  feet  wider  at  the  bottom  than  it  was  at  the  top.  At 
the  bottom  of  the  embankment  there  was  level  strip  oi  land 
about  12  or  1 5  feet  wide,  and  beyond  that  there  was  quite  a  large 
borrow  pit  (that  is,  a  place  from  which  earth  had  been  taken 
to  make  the  embankment),  which  was  about  2  feet  deep.  The 
side  of  the  borrow  pit  towards  the  track  was  sloped,  so  as  to 
enable  the  scrapers  to  haul  the  earth  out  of  the  pit  and  place 
it  on  the  embankment.  The  bottom  of  the  pit  was  muddy. 
The  plaintiff  says  that  when  he  ran  down  the  embankment  it 
was  so  steep  that  his  body  gained  so  great  a  momentum  that 
he  could  not  stop  on  the  level  ground  at  the  bottom,  nor 
could  he  change  his  course,  and  that  he  therefore  jumped 
some  6  or  7  feet  out  into  the  borrow  pit,  and  his  feet  stuck 
in  the  mud,  and  he  was  injured.  Jim  Housman  said  that 
when  he  ran  down  the  embankment  it  was  so  steep  that  he 
could  not  stop  on  the  level  at  the  bottom,  and  that  he,  too, 
ran  into  the  borrow  pit,  and  went  into  the  mud  up  to  his 
ankles,  and  that  threw  him  down  face  foremost  in  the  mud. 
He  also  says  that,  when  the  plaintiff  hit  the  steer  with  the 
club,  the  steer  went  past  the  plaintiff,  and  went  on  towards 
the  west,  and  that  the  plaintiff  then  turned  and  ran  down  the 
embankment. 

Touching  the  steers,  the  plaintiff  testified  that  they  were 
all  quiet,  except  the  one  that  went  west,  and  he ''acted  wild" 
and  ran  from  them  when  they  found  him  in  the  field.  This 
is  the  only  evidence  there  is  in  the  case  to  support  the  alle- 
gation of  the  petition  that  this  particular  animal  was  wild 
and  vicious  and  dangerous  to  handle,  and  by  reason  of  the 
wreck  such  condition  was  greatly  increased. 

The  foreman,  Otto  Housman,  testified  that  the  conductor 
of  the  train  came  to  his  house  and  waked  him  up.  He  was 
asked:  ^'Q.  Did  he  tell  you  anything  about  the  steers? 
A.  Yes,  sir;  he  told  me  when  I  got  to  the  toolhouse,  and  the 
men  was  there,  he  says,  'You  must  look  out.  There's  a 
lot  of  Texas  steers  out  here,' he  says;  'they  might  get  after 
you  or  hurt  you  some  way.  Be  careful.'"  Touching  the 
warning  given  to  the  plaintiff,  he  testified  on  direct  examina-^ 
tion:  "Q.  Tell  the  jury  what  you  told  Mr.  Clark  and  your 
sons  when  you  told  them  to  go  west?  A.  I  told  them  to  go 
on  up  after  that  steer  and  get  him  if  they  could,  and,  as  they 
went  off,  I  told  them  to  be  very  careful  and  see  that  he  didn't 
hart  them  or  get  hurt.  I  told  them  to  look  out  for  him. 
That  was  the  same  as  to  warn  them  to  be  careful — that  they 
might  get  hurt."  On  cross-examination  he  was  asked: 
*'0*  Now,  you  say  you  said  something  to  them  about  being 
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carefal?    A.  Yes,  sir;  when  they  started  off,  they  were  some 
little  distance,  and  I  happened  to  think  about  speakini:,  and 
I  said,  'Be  careful.'    I  don't  know  whether  they  heard  me. 
I  spoke  to  them.     I  guess  they  were  as  far  as  to  the  back  seat 
of  the  house  here,  and  I  spoke  out  pretty  loud,  but  I  don't 
know  whether  they  heard  me.     Q.  What  did  you  say?     A.  I 
said  to /be  careful  about  that  steer.     He  might  hurt  you.' 
Q.  But  you  don't  know  whether  they  heard  you?    A.  I  don't 
know  whether  they  heard  me.    They  never  made  any  halt  or 
turned  back  or  anything,  and  I   kept  on  with  my  work." 
The  plaintiff,  in  rebuttal,  said  the  foreman  said  nothins:  ex- 
cept to  get  the  steer.     Jim  Housman  was  not  asked  about  the 
matter,  but  George  Housman  was,  and  he  said  he  did  not 
hear  the  said  warning. 

George  Housman  testified  that  his  father  sent  him  to  wake 
the  plaintiff,  and  that  he  did  so.     He  then  testified  as  fol- 
lows:   ''Q.  What  did  you  do  and  what  did  you  see  of  the 
plaintiff  when  you  woke  him.     A.  I  got  up  and  fixed    my 
lantern,  and  started  out,  and  the  boss  told  me  there  was  a  car 
load  of  Texas  cattle  wrecked — I  would  have  to  watch  out — 
and  told  me  to  tell  the  rest  of  the  men  when  I  told  them, 
and  I  did  so.     0    Did  you  tell  that  warning  to  Mr.  Clark? 
A.  Yes,  sir.     Q.  Where  and  when?     A.  Right  at  the  door. 
Q.  What  door?    A.  In  his  house,  and  he  wanted  me  to  wait 
and  go  with  him;  and  I  told  him  'No,'  I  had  to  go  and  wake 
some  of  the  other  men — the  other  gang.     Q.  That  is  the 
gang  east  ?    A.  Yes,  sir. ' ' 

Touching  the  plaintiff's  knowledge  of  the  character  of  this 
particular  steer,  Jim  Housman  testified  that,  as  he  and  the 
plaintiff  were  going  west  on  the  track  in  search  of  the  steer, 
they  met  two  little  girls  going  east  towards  the  German 
School,  and  further  said:  ^'Q.  What  occurred  when  you  met 
them?  A.  As  we  met  them,  I  told  them  to  be  careful. 
They  was  Germans,  and  couldn't  understand  Americans  very 
well,  and  I  told  them,  and  they  didn't  quite  understand  me, 
and  Mr.  Clark  told  them  the  same  thing,  and  they  answered 
and  went  on.  Q.  What  did  he  tell  them?  A.  He  told  them 
to  be  careful  and  watch  out;  there  was  a  mad  or  wild  steer 
— something  of  that  kind — and  he  might  run  over  them  and 
hurt  them,  or  something." 

In  rebuttal  the  plaintiff  said  he  did  not  remember  this  con- 
versation with  the  little  girls,  and  also  said  Jim  Housman 
did  not  warn  him  about  the  steers,  nor  did  any  one  else. 

Touching  the  plaintiff's  knowledge  of  Texas  steers  as  a 
class,  the  plaintiff  testified  that  he  had  heard  of  Texas  cattle, 
and  he  knew  that  the  defendant  carried  a  great  many  on  its 
road,  but  that  he  had  never  heard  that  as  a  class  they  are  dan- 

fierous  and  vicious.  He  was  then  asked:  ''Q.  On  the 
ormer  trial,  when  you  testified,  didn't  I  ask  you  this  question 
about  Texas  cattle:  'You  knew,  as  a  rule,  they  are  a  vicious 
sort  of  ani mal  ? '    'It  seems  that  way. '    ' I  am  speaking  of  what 
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you  know  personally?'  4  heard  it  was  so/     Did  yon  answer 
that  way  before  ?    A.  Probably  I  did. ' '     On  redirect  examina« 
tion  the  plaintiff  testified  as  follows:    ^'Q.  Mr.  Clark,  I  don't 
know  whether  I  asked  yon  what,  if  anything,  yon  had  ever 
heard  before  this  wreck  as  to  the  character  of  Texas  steers? 
A.  I  never  heard  nothing  about  them  until  afterwards.     I 
heard  a  good  deal  about  them  afterwards.     0-  I  will  get  you 
to  state  to  the  jury  if  you  knew  anything  of  the  character* 
istics  of  these  cattle?    A.  No,  sir;  I  never  was  about  them. 
Q.  State  whether  you  knew  anything  of  their  vicious  habits? 
A  No«  sir ;  I  knew  nothing  about  them  at  all.     0*  Had  you 
ever  heard  it  discussed  in  the  neighborhood?    A.  No,  sir." 
On  recaross-examination    the    plaintiff  testified  as  follows: 
''Q.  Now,  on  the  former  trial  I  want  to  ask  you  in  that  con- 
nection if  you  wasn't  asked  the  question,  and  didn't  answer 
it  in  this  way,  with  reference  to  what  you  had  btard  before 
this:    'Had  you  ever  heard  of  Texas  cattle  before  that  day?' 
'Yes,  sir;  often  heard  of  them.'    'Heard  people  talk  about 
them?'    ^ Yes,  sir.'    Did  you  state  that?    A.  Don't  remem- 
ber." 

With  respect  to  the  character  of  Texas  steers  as  a  class, 
the  plaintiff  read  in  evidence  the  first  and  second  amended 
answers  of  the  defendant.  The  several  answers  differ  only 
in  his  respect:  that  the  prior  answers  after  the  words,  ''audit 
admits  that  Texas  cattle  are,  by  nature,  wild,  vicious,  and 
dangerous  to  handle,"  contained  the  additional  words,  "and 
that  when  confined  in  cars,  or  when  surrounded  by  conditions 
liable  to  produce  excitement,  as  by  the  wreck  of  a  train, 
they  are  liable  to  become  excited  and  more  wild  and  vicious 
and  more  dangerous  than  ordinary. "  All  the  answers  then 
pioceed  with  the  words  "that  such  qualities  of  Texas  steers 
18  a  matter  of  general  notoriety."  The  prior  answers  fol- 
lowed this  averment  with  the  words  "especially  among  men 
employed  upon  railroads  and  engaged  in  the  transportation 
of  such  animals,"  while  the  last  answer  followed  said  aver- 
ment with  the  words  "and  of  common  knowledge  among  all 
persons." 

Bearing  upon  the  question  as  to  whether  it  was  within  the 
line  of  the  plaintiff's  duty  to  go  after  the  cattle,  the 
plaintiff  testified  as  follows:  "Q.  You  had  been  work- 
ing at  that  time  about  four  years  on  the  section?  A.  Yes, 
sir.  Q.  When  other  wrecks  had  occurred  on  the  road 
there  on  that  section  or  other  sections,  you,  with  the 
other  sectionmen,  had  been  called  on  to  come  and 
help  clear  them  up?  A.  Yes,  sir.  Q.  It  is  a  part  of  the 
duty  of  the  sectionmen  to  help  take  care  of  wrecks?  A.  Yes, 
M.  Q.  And  look  after  the  freight  and  property  of  the  train? 
A.  I  don't  know  anything  about  the  property.  I  never  was 
in  a  cattle  wreck.  I  was  in  a  wreck  where  some  hogs  was, 
once,  and  we  taken  care  of  them.  Q.  They  sent  you  after 
them?    A  Yes»  sir.    0*  When  you  testified  before,  didn't 
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you  say  it  was  a  part  of  the  duty  of  the  sectionmen  to  help  to 
get  up  the  wreck  and  take  care  of  the  property  on  the  wrecked 
trains?    A.  I  said  it  was  a  section  hand's  duty  to  take    care 
of  the  wrecks ;  yes,  sir.     Q.  And  look  after  the  property  ? 
A.  Well,  we  never  had  anything  of  that  sort  to  do  only  one  time 
— only  handling  freight    Q.  There  was  no  other  men  employed 
by  the  company  to  do  that  sort  of  work — only  the  section- 
men  ?    A.  Not  that  I  know  of.     Q.  When  the  hogs  was    oat» 
they  sent  you,  and  you  did  it  ?    A.  Yes,  sir.     Q.  And   in^hen 
the  cattle  got  out,  and  they  sent  you,  you  done  it?    A.  No. 
Q.  Was  it,  or  not,  a  part  of  your  duty?    A.  It  ought  not  to 
be.     Q.  Maybe  a  great  many  things  ought  not  to  be   that 
way.    Was  it  a  part  of  your  duty?    A.  I  don't  think  it  ongrbt 
to  be.     I  don't  know  whether  it  was  or  not.     Q.  You  knew 
the  railroad  company  depended  upon  you,  as  one  of  the  sec- 
tionmen, to  help  do  that?    A.  I  didn't  know  they  depended 
on  me  to  hunt  up  Texas  cattle.     Q.  Was  it  outside  of  your 
duty?    A.  Yes,  sir;  I  believe  it  was.     Q.  Why  did  you  do 
it  ?    A.  Because  the  foreman  notified  me.     Q.  Was  it  his  duty 
to  notify  you  of  something  you  ought  not  to  do?    A.  I  don't 
know.     Q.  Was  it  part  of  his  duty,  or  not,  to  order  you  to 
get  the  cattle?    A.  I  suppose  he  thought  so.     0-  What  did 
you  think  at  the  time?    (Objection.)    0.  If  you  thought  it 
wasn't  your  duty,  why  did  you  do?    (Objection.)    Court: 
He  can  say  why  he  did  so  and  so.    A.  When  you  work  on  the 
track,  you  either  have  to  go,  or  quit,  when  you  are  notified. 
0.  He  is  the  one  to  determine  what  you  do?    A.  Yes,  sir. 
0.  If  he  sends  you  out  there,  it  is  a  part  of  your  duty  to  go? 
A.  You  have  to  go,  or  quit.     0.  That  makes  it  a  part  of 
your  duty?    A.  I  reckon,  if  he  says  so." 

At  the  close  of  the  plaintiff's  case,  and  again  at  the  close 
of  the  whole  case,  the  defendant  interposed  a  demurrer  to 
the  evidence,  which  was  overruled,  and  exception  saved. 
Various  instructions  were  given  and  refused,  and,  as  stated, 
after  a  verdict  for  the  plaintiff  the  defendant  appealed. 

At  the  threshold  of  this  case  the  crucial  question  is  pre- 
sented whether  the  petition  states  a  cause  of  action,  or,  if 
80,  whether  the  evidence  makes  a  case  for  the  jury.  In  the 
first  place,  the  plaintiff  was  in  the  employ  of  the  defendant 
as  a  section  hand.  There  was  a  wreck,  including  a  car 
loaded  with  Texas  steers.  The  steers  escaped  from  the  car 
and  scattered.  Conceding  it  was  within  the  line  of  duty  of 
a  section  hand  to  clear  away  the  wreck,  and,  in  the  doing  of 
it,  to  gather  up  and  care  for  freight,  the  plaintiff  admits  that 
on  the  occasion  of  a  prior  wreck  of  a  train  containing  a  car 
load  of  hogs,  which  escaped,  as  a  part  of  his  duty  he  as- 
sisted in  gathering  them  up  and  putting  them  in  pens,  and 
be  also  admits  that  he  knew  of  no  one  else  connected  with 
the  road  whose  duty  it  was  to  collect  and  pen  up  the  Texas 
steers;  but  be  expresses  the  opinion  that  it  was  outside  of 
bis  duty  to  do  so,  and  that  he  did  it  on  this  occasion  only 
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because  the  foreman  ordered  him  to  do  it,  and  says  he  sup- 
poses the  foreman  thought  it  was  a  part  of  the  plaintiff's 
daty,  and  that  he  obeyed  the  order,   because,  in  railroad 
inrork,  one  must  obey  the  orders  of  the  foreman,  or  quit. 
Therefore  it  was  either  within  the  line  of  the  plaintiff's 
daty,  and  the  foreman  had  a  right  to  give  the  order,  and  the 
plaintiff  cannot  recover,  because  it  was  a  risk  incident  to  the 
service,  or  else  it  was  not  within  the  line  of  the  plaintiff's 
dutiy,  and  the  foreman  had  no  right  to  demand  the  service, 
and  no  right  to  bind  the  principal  for  damages  received  by 
the  servant  in  consequence  of  acts  required  by  the  foreman 
which  he  had  no  right  to  require.    And  it  will  not  help  the 
case  to  say  that  it  was  a  new  employment  by  the  foreman,  for 
a  new  service,  entirely  outside  of,  and  different  from,  his  em- 
ployment as  a  section  hand.     For,  if  it  was  such  a  new  serv- 
ice, and  the  servant  voluntarily  entered  upon  it,  he  assumed 
the  risks  ordinarily  incident  to  such  service.    The  learned 
counsel  for  the  plaintiff  evidently  realized  this,   for  they 
endeavored  to  avoid  these  difficulties  when  they  drew  the 
petition.    The  petition  is  based  upon  the  idea  that  it  is 
ordinarily  within  the  line  of  duty  of  a  section  hand  to  assist 
in  gathering  up  even  Texas  steers  that  have  escaped  from  a 
wrecked  car,  but  that  the  defendant  is  liable  in  this  case  for 
the  reason  that  it  ordered  him  to  go  after  and  pen  up  this 
particular  steer,  which  was  wild  and  vicious  and  very  dan- 
gerons   to    handle,  and  greatly  frightened  and  excited  by 
reason  of  having  been  in  the  wreck,  all  of  which  was  known  to 
the  defendant,  or  could  have  been  known  to  it  by  the  exer- 
cise of  ordinary  care,  and  which  was  wholly  unknown  to  the 
plaintiff,  and  that  the  plaintiff  relied  upon  it  that  the  defend- 
ant would  not  expose  him  to  unnecessary  danger.     It  will 
be  observed  that  the  petition  does  not  in  express  terms  charge 
the  defendant  with  negligence  in  failing  to  warn  the  plaintiff 
of  an  unusual  or  extraordinary  risk  or  peril  arising  out  of  the 
service,  of  which  the  defendant  was  aware  and  the  plain- 
tiff was  ignorant;  but  this  must  have  been  the  intention  of 
the  pleader,  for  without  this  the  petition  states  no  cause  of 
action  whatever.    And  the  case  was  tried  below  on  the  theory 
that  this  was  the  proper  construction  to  put  upon  the  peti- 
tion, and  it  was  not  attacked  in  any  way,  but  both  sides  in- 
troduced evidence  upon  the  theory  without  objection  from 
the  other.    The  case  will  therefore  be  so  treated  here. 

The  first  postulate,  therefore,  is  that  ordinarily  it  is  within 
the  line  of  duty  of  a  section  hand  to  assist  in  clearing  away 
a  wreck  and  in  gathering  up  the  freight,  and,  if  the  freight 
happens  to  be  Texas  steers,  to  gather  them  up  and  put  them 
in  pens.  This  resolves  this  case  into  the  narrow  question 
whether  the  defendant  is  liable  to  this  plaintiff  because  it 
knew  this  particular  steer  was  wild,  vicious,  and  dangerouF, 
and  greatly  frightened  and  excited  by  reason  of  the  wreck, 
and  the  plaintiff  was  ignorant  thereof,  and  that  the  defend- 
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ant  failed  to  warn  the  plaintiff  of  sach  facts  when  it  sent 
after  the  steer,  and  that  such  failare  of  the  defendant  to  warn 
the  plaintiff  was  the  direct  and  proximate  cause  of  the   in- 
jury.   This,  of  course,  assumes  that  it  was  within  the  line  of 
the  plaintiff's  duty  to  go  after  the  steer,  even  though  it   was 
wild,  vicious,  and  hard  to  handle,  and  that  the  sole  negli- 
gence of  the  defendant  was  a  failure  to  notify  the  plaintiff  of 
the  character  of  this  particular  steer.     Counsel  for  the  defend- 
ant has  furnished  the  court  with  an  exhaustive  treatise,  re- 
plete with  citations  of  cases,  upon  the  liability  of  a  person 
for  injuries  inflicted  upon  others  by  animals  ferae  natorse 
which  he  has  in  his  possession,  and  by  domestic  animals; 
the  general  rule  deducible  from  the  authorities  being   that 
every  one  is  charged  with  notice  of  the  nature  and  propen- 
sity to  inflict  injury,  of  animals  ferae  naturae,  and,  therefore, 
if  one  keeps  such  animals  in  his  possession  he  is  liable  for 
damages  done  by  them,  without  express  proof  of  knowledge 
of  the  nature  of  the  animal,  but  that  as  to  domestic  animals 
a  scienter  must  be  alleged  and  proven.    The  chief  difference 
between  counsel  in  this  case  is  the  application  of  the  general 
principles  of  law  to  the  concrete  case  in  hand.    The  primary 
disagreement  is  as  to  whether  Texas  steers  are  ferae  naturae 
or  domestic  animals.     The  plaintiff  contends  that  the  de- 
fendant's prior  answers  in  this  case  admitted  that  ''Texas 
cattle  are  by  nature  wild  and  vicious  and  dangerous  to  handle, 
and  that  when  confined  in  cars,  or  when  surrounded  by  con- 
ditions liable  to  produce  excitement,  as  by  the  wreck  of  a  train, 
they  are  liable  to  become  excited,  and  more  wild  and  vicious 
and  more  dangerous  than  ordinary ;  that  such  qualities  of 
Texas  steers  is  a  matter  of  general  notoriety,  especially  among 
men  employed  upon  railroads  and  engaged  in  the  transporta- 
tion of  such  animals,"  and  that  the  defendant,  therefore,  is 
liable  in  this  case,  because  it  had  in  its  possession  such 
animals;  and  that,  as  the  defendant  admits  that  all  Texas 
steers  are  wild,  vicious,  and  dangerous  to  handle,  it  was  not 
necessary  for  the  plaintiff  to  show  that  the  defendant  knew 
that  this  particular  steer  was  wild,  vicious,  and  dangerous. 
But  while  so  contending  as  to  the  defendant,  the  plaintiff 
says  he  cannot  be  charged  with  notice  of  the  character  of 
Texas  steers  as  a  class,  nor  as  to  the  character  of  this  par- 
ticular steer.     Or  otherwise  stated  the  plaintiff's  position  is 
that  the  defendant  is  bound  by  the  admissions  of  its  aban- 
doned answer,  and    that  the  plaintiff  can  introduce  them 
against  the  defendant  so  as  to  bind  it,  but  that  the  plaintiff  is 
not  bound  or  affected  by  such  admissions;  that  is,  that  one 
party  litigant  can  use  such  parts  of  a  pleading  filed  by  his 
adversary  as  affect  his  adversary  injuriously  and  benefit  the 
party  so  introducing  such  admission,  but  that  such  party  can 
reject  such  other  parts  of  his  adversary's  pleading  as  make  in 
favor  of  his  adversary  and  against  himself.     In  other  words, 
that  he  can  split  up  his  adversary's  pleading,  and  use  di»« 
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membered  parts  thereof  as  an  admission  against  him,  and 
cliscard  such  parts  as  affect  injurioasly  the  party  so  intro- 
<iacing  it.  This  is  a  misapprehension.  An  admission  of 
oce's  adversary  must  be  taken  as  a  whole.  The  good  mast 
so  with  the  bad.  One  who  seeks  to  use  an  admission  of  his 
adversary  must  take  the  admission  cum  onere.  Viewed  in 
this  light,  the  answers  of  the  defendant  tend  to  show  that 
Texas  cattle  as  a  class,  are  ferae  naturae  and  vicious,  dan- 
gerous to  handle,  and  liable  to  inflict  injury,  and,  as  the 
whole  includes  the  sum  of  all  its  parts,  so  this  particular 
steer,  being  one  of  such  class,  was  vicious  and  dangerous, 
a.nd  therefore  it  was  not  necessary  for  the  plaintiff  to  prove 
the  character  of  this  particular  steer,  for  the  defendant  had 
admitted  that  it  knew  such  character  already.  But  while 
this  is  true,  it  does  not  make  out  a  case  for  the  plaintiff,  for 
the  reason  that  the  admission  says  that  ''such  qualities  of 
Texas  steers  is  a  matter  of  general  notoriety,  especially  among 
men  employed  upon  railroads  and  engaged  in  the  transporta- 
tion of  such  animals,"  and  the  plaintiff  was  employed  upon 
railroads,  and  therefore  he  knew,  both  from  that  fact,  and 
because  all  men  know  those  things  that  are  matters  of  gen- 
eral notoriety,  that  all  Texas  steers — this  particular  steer  in- 
cluded— are  vicious  and  dangerous  to  handle.  Hence  both 
the  plaintiff  and  the  defendant,  according  to  this  hypothesis, 
were  equally  informed  of  the  character  of  this  particular 
steer,  and  the  defendant  cannot  be  held  liable  for  a  failure  to 
give  the  plaintiff  a  warning  as  to  such  fact,  for  plaintiff 
already  knew  it.  It  is  manifest,  therefore,  that  upon  this 
theory  the  plaintiff  is  not  entitled  to  recover;  and  counsel 
for  plaintiff  practically  concede  this  when  they  take  the  posi- 
tion that  they  are  entitled  to  split  up  the  admission,  and 
use  only  such  parts  as  affect  the  defendant  injuriously,  and 
not  be  bound  by  such  parts  as  affect  the  plaintiff  injuriously. 
The  plaintiff,  however,  does  not  take  the  position  that 
Texas  cattle,  as  a  class,  are  wild,  vicious,  and  dangerous  to  han« 
•die.  The  petition  evidently  implies  the  converse  to  be  true, 
and  attempts  to  take  the  particular  steer  out  of  the  general 
class,  and  to  hold  the  defendant  liable  because  this  particular 
steer  was  of  that  character,  which  the  defendant  knew,  and 
the  plaintiff  did  not,  and  the  defendant  failed  to  warn  the 
plaintiff  of  that  fact.  It  is  true,  the  plaintiff  admitted  in  one 
breath  that  he  had  testified  on  the  former  trial  of  this  case 
that  he  had  heard  that  all  Texas  steers  are  vicious  and  dan- 
gerous, and  in  the  next  bieath  said  he  did  not  remember 
whether  he  had  so  testified  or  not,  and  that  upon  this  trial 
he  said  he  had  never  heard  or  known  anything  about  such 
cattle  before  the  accident.  It  is  also  true  that  the  plaintiff 
called  witnesses  to  testify  as  to  the  character  of  Texas  steers, 
one  of  whom  said  they  are,  as  a  class,  vicious  and  dangerous, 
and  the  others  said  they  are  generally  quiet  and  inoffensive 
unless  they  are  attacked  or  become  unusually  excited.     It  is 
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also    true    that    the    plaintiff   testified  that  he  found  all 
of  the  other  steers  that  were  in  this    wreck    quiet     and 
easy  to  handle,  and  that  when  they  came  upon  this   par- 
ticular steer,  he  ''acted  wild"  and  ran  away  from  them,  and 
that  he  first  went  east  upon  the  railroad  track,  and   when 
they  were  following  him  he  turned  and  came  west  again,  and 
that  when  he  saw  him  he  was  coming  towards  him  "with  his 
head  tucked  down  as  hard  as  he  could  come,"  and  that  he 
continued  to  come,  notwithstanding  the  usual  cries  to  cattle 
that  were  employed  by  Jim   Housman,  and  notwithstanding 
the  plaintiff  stood  in  his  way  with  a  big  club  in  his  hand.     It 
is  also  true  that  the  plaintiff  denied  that  he  heard  the  warn- 
ing given  to  them  by  the  foreman  when  they  started  after 
this  steer,  and  also  denied  that  George  Housman  warned  him 
as  to  all  the  steers  (not  this  one  in  particular)  when  he  woke 
him,  and  cautioned  him  that  they  might  hurt  him.     But  even 
if  all  this  be  accepted  as  true  in  this  case,  it  still  is  not  suffi- 
cient to  make  the  defendant  liable.    The  plaintiff's  right  to 
recover  under  the  pleadings,  as  hereinbefore  construed,  and 
under  the  evidence  adduced,  depends  upon  the  predicates 
that  the  defendant  knew  that.this  particular  steer  was  vicious 
and  dangerous,  and  that  the  plaintiff  was  ignorant  of  it,  and 
that  the  defendant  was  negligent  in  not  warning  the  plaintiff 
of  that  fact,  and  that  such  fact  and  failure  were  the  direct 
and  proximate  cause  of  the  injury.     The  record  is  absolutely 
destitute  of  any  evidence  that  either  the  defendant  or  the 
foreman  had  any  knowledge  .whatever  that  this  particular 
steer  was  in  any  respect  different  from  any  of  the  others,  and 
the  plaintiff  himself  says  the  others  were  quiet.    The  evi- 
dence shows  that  the  only  information  that  the  foreman  had 
was  that  the  conductor  told  him  when  he  got  down  to  the  tool- 
house  that  there  were  a  lot  of  Texas  steers  out,  and  warned 
him  to  be  careful,  as  they  might  get  after  him  and  hurt  him. 
But  this  related  to  all  the  steers,  as  a  class,  and  not  to  this 
particular  steer.     So  that  this  would  be  insufficient  to  sup- 
port the  allegations  of  the  petition  that  this  steer  was  different 
from  the  Texas  steers  as  a  class.     Aside  from  this,  the  fore- 
man who  testified  as  to  this  warning  of  the  conductor  said  in 
the  same  answer  that  "the  men  was  there.''    "The  men" 
could  only  refer  to  the  section  gang,  that  was  composed  of 
the  plaintiff  and  the  two  sons  of  the  foreman. 

This  is  the  sum  of  all  the  testimony  there  is  in  the  recoid 
of  any  attempt  to  charge  the  defendant  with  knowledge  of 
the  character  of  this  particular  steer,  and  the  testimony  was 
not  a  part  of  the  plaintiff's  case  in  chief,  but  was  brought  out 
on  the  cross-examination  of  the  defendant's  witness,  and  was 
not  before  the  court  when  the  court  overruled  the  demurrer 
to  the  evidence  at  the  close  of  the  plaintiff's  case.  In  fact, 
up  to  that  time  there  had  been  no  attempt  whatever  to  prove 
that  the  defendant  had  any  knowledge  as  to  this  particular 
steer,  but  the  plaintiff  had  relied  upon  the  admission  in  the 
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defeDdant's    abandoned    answers,   which  have  been  above 
axialyzed  and  discussed,  and  found  insufficient  to  make  out  a 
csLse.    So  that  the  record  discloses  the  fact  to  be  that  the 
plaintifi  wholly  failed  to  prove  in  chief  that  the  defendant 
knew  that  this  particular  steer  was  different  from  any  of  the 
others,  or  that  he  was  vicious  or  dacgerous,  and  that  the 
plaintiff  was  is:norant  of  that  fact,  and  that  the  defendant  was 
negligent  in  failing  to  warn  the  plaintiff  of  that  fact,  and 
that  such  failure  was  the  direct  and  proximate  cause  of  the 
injary;  and  the  defendant's  evidence  did  not  help  out  the 
plaintiff's  case.     On  the  contrary,  it  not  only  appears  from 
the  physical  facts  adduced  by  the  plaintiff  in  bis  case  in  chief 
that  the  plaintiff  knew  or  believed  that  all  Texas  steers  are 
vicious  and  dangerous,  and  that,  before  the  moment  when 
the  plaintiff  was  placed  in  any  peril  by  this  steer,  he  knew  he 
had  ^'acted  wild"  when  they  had  previously  found  him  in  the 
field.     For  upon  no  other  hypothesis  can  the  fact  be  accounted 
for  that  when  he  started  after  this  particular  steer  he  armed 
himself  with  a  club  as  big  as  his  arm,  and  six  or  seven  feet 
long.    Aside  from  all  this,  however,  the  plaintiff  knew  more 
about  this  particular  steer  than  the  defendant  or  the  foreman 
did,  for  a  sufficient  length  of  time  before  he  was  placed  in 
peril,  to  be  as  much  upon  his  guard  as  he   could    possibly 
have  been  if  he  had  had  warning.     For  the  plaintiff  himself 
testified  that  when  they  found  this  steer  in  the  field  he  "acted 
wild."    Now,   wild  animals  are    dangerous,   and  domestic 
animals  may  become  dangerous  when  so  excited  as  to  act 
ivild.     But  whether  or  not  an  animal  that  does  act  wild  is 
vicious  and  dangerous,  the  very  fact  that  it  does  act  wild  is 
su£Bcient  to  put  a  man  of  ordinary  prudence  upon  his  guard, 
and  cause  him  to  take  all  available  means  to  prevent  being 
injured  by  such  animal.     The  fact,  therefore,  is  undisputed, 
that  the  plaintifi  armed  himself  with  a  big  club  when  he  was 
sent  after  this  steer,  and  that  he  found  out  that  the  steer 
"acted  wild."    The  fact  is  also  undisputed  that  Jim  Housman 
was  in  the  lead,  next  came  George  Housman,  and  the  plain- 
tifi came  last,  and  that  they    were    on    the   railroad  track» 
which  at  that  place  was  on  the  top  of  a  is-foot  embankment, 
which   was    so    steep   that    when    one   ran    down    it    the 
momentum  of  the  body  carried  the  person  over  the  level  space 
at  the  foot  of  the  embankment  and  into  the  borrow  pit. 
These  were  the  positions  of  the  parties  and  the  condition  of 
the  locus  in  quo  at  the  time  of  the  accident.    Jim   Housman 
cried  out,  "here  he  comes;"  hollooed  to  the  steer  as  men 
usually  do  when    driving   cattle.     The  steer  kept  coming 
towards  him,  and  Jim  jumped  ofi  of  the  track,  and  ran  down 
the  embankment  into  the  borrow  pit,  and  bis  feet  stuck  in 
the  mud,  and  he  fell  on  his  face.     George  Housman  also 
jumped  ofi  of  the  track  and  ran  down  the  embankment,  but  it 
does  not  appear  whether  he  too  was  precipitated  into  the 
borrow  pit.     George  also  gave  the  warning  of  the  approach 
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of  the  steer.     The  plaintifi  says  that  he  heard  Jim's  warniog, 
but  did  not  hear  George's.     Assume  that  this  is  true.      The 
fact  is  that,  after  Jim  gave  the  warning,  George  had  time  to 
jump  ofi  of  the  track  and  out  of  danger  before  the    steer 
reached  him.     George  was  nearer  to  Jim  and  to  the  steer 
than  the  plaintiff  was.     Yet  the  plaintifi  says  he  did  not  have 
time  to  get  out  of  the  way  before  the  steer  came  upon  him. 
This  is  a  manifest  error,  for  George  was  nearer  to  the  steer 
than  he  was,  and  George  had  time  to  get  out  of  the  way,  and 
therefore  it  must  have  been  that  the  plaintifi  had  time  to  do 
80.     But  instead  of  doing  so,  the  plaintiff  stood  still  on  the 
track  until  the  steer   came    upon  him.     Then  he  moved 
towards  the  north  side  of  the  track,  and  the  steer  moved  in 
the  same  direction.     He  then  moved  towards  the  south  side 
of  the  track,  and,  when  the  steer  tried  to  come  over  to  that 
side  also,   he    struck    him,   or    struck  at    him,  with     the 
big  club,  and  the  steer  veered    towaids    the    north    side 
of  the  track,  passed  the  plaintiff,  and    went    on    towards 
the  west,   and    the    plaintiff   ran  down  the  embankment, 

iumped  into  the  borrow  pit,  got  stuck  in  the  mud,  and 
lurt  his  leg.  It  is  too  plain  to  admit  of  serious  dis- 
cussion, upon  such  a  state  of  facts  as  this,  that  the  plain- 
tiff had  more  knowledge  than  the  defendant  had  as  to  the 
character  of  this  particular  steer  at  the  time  he  was  placed  in 
peril,  and  also  that  the  plaintiff  had  as  much  notice  or  warnincr 
to  look  out  for  danger  as  if  the  defendant  had  known  of  the 
character  of  this  oarticular  steer;  and  had  warned  the  plain- 
tiff thereof  before  he  started  after  him.  It  is  also  beyond 
doubt  that,  if  the  plaintiff  had  been  so  warned,  it  would  have 
made  no  difference  in  this  case,  because,  with  the  precautions 
the  plaintiff  had  taken  to  protect  himself  against  this  steer, 
and  with  his  knowledge  that  this  steer  had  ^'acted  wild," 
and  with  Jim's  warning  cry,  and  with  the  knowledge  that 
both  Jim  and  George  had  jumped  out  of  the  way  of  the  steer, 
the  plaintiff  failed  to  do  as  they  had  done  and  seek  a  place  of 
safety,  but  stood  still  until  the  steer  came  upon  him.  And 
even  after  all  this  the  plaintiff  drove  the  steer  away  from 
him,  and  did  not  run  down  the  embankment  until  after  the 
steer  had  passed  beyond  him,  and  all  danger  from  the  steer 
was  gone. 

It  is  quite  true  that  the  conduct  of  persons  in  the  face  of 
imminent  peril  is  not  to  be  judged  as  strictly  or  as  harshly  as 
it  would  be  if  no  such  danger  was  impending.  But  the 
thought  here  present  is  that  at  the  moment  when  the  plaintiff 
was  placed  in  peril  he  knew  as  much  as  he  could  have  known 
if  the  defendant  had  known  and  warned  him  of  the  character 
of  this  steer,  and  that  his  conduct  was  not  different  from  what 
it  would  in  all  human  probability  have  been  if  he  had  been 
so  warned.  It  is  also  manifest  that  the  failure  of  the  defend- 
ant to  give  such  a  warning  was  not  the  direct  or  proximate 
cause  of  the  injury,  but  that  the  injury  was  the  result  of  the 
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plaintiff's  own  conduct  in  not  getting  off  the  track  and  out  of 
the  way  of  the  steer,  as  Jim  and  George  did,  or  of  the  plain- 
tiff's unnecessarily  running  down  the  embankment  after  the 
danger  was  passed.     Aside  from  all  this,  however,  if  the  em- 
bankment   was  so  steep  that,  when  one  ran  down  it,  the 
momentnm  of  the  body  became  so  great  that  he  could  not 
stop  on  the  level  at  the  bottom,  and  was  necessarily  precip- 
itated into  the  borrow  pit,  then  it  is  not  perceivable  what 
bearing  the  failure'to  give  notice  of  warning  would  have  in 
this  case.     For  if  with  warning  the  only  thing  one  could  do 
was  to  run  down  the  embankment,  and  if  running  down  the 
embankment  necessarily  produced  such  results,  then  the  same 
result  would  ensue  if  one  ran  down  the  embankment  in  con- 
sequence of  or  without  such  a  warning,  and  therefore  the 
failure  to   give  the  warning  could  not  be  the  direct  and 
proximate  cause  of  the  injury.     This  is  illustrated  by  the 
experience  of  Jim  Housman.    He  says  he  bad  warning  that 
there  were  some  Texas  steers  out,  and  that  he  must  be  care- 
ful, or  he  might  get  hurt.     He  had  no  warning  as  to  this  par- 
ticular steer»  because  neither  the  defendant  nor  the  foreman 
knew  anything  about  this  particular  steer.    With  this  warn- 
ing in  mind,  and  the  steer  upon  him  on  the  railroad  track  on 
the  top  of  the  embankment,  he  did  the  only  thing  he  could  do 
—he  was  not  armed  with  a  club,  as  the  plaintiff  was — he  ran 
down  the  embankment;  and  the  momentum  was  so  great 
that  he  conld  not  stop  at  the  bottom,  but  he  was  precipitated 
into  the  borrow  pit.     He  went  into  the  mud  up  to  his  ankles, 
and  he  was  thrown  on  his  face.     Thus  he  did  with  notice 
exactly  what  the  plaintiff  says  he  did  without  notice.    They 
both  went  into  the  borrow  pit,  and  got  stuck  in  the  mud. 
The  only  difference  between  them  was  that  one  was  hurt,  and 
the  other  was  not.    So  that  it  conclusively  appears  that  the 
result  to  the  plaintiff  would  have  been  exactly  the  same 
whether  he  had  notice  or  not,  and,  in  addition  to  this,  that  the 
defendant  and  the  foreman  knew  nothing  about  this  particu- 
lar steer,  but  that  at  the  time  of  the  accident  the  plaintiff  knew 
more  about  this  steer  than  they  did.     The  plaintiff's  right  to 
recover  is  made  by  the  petition  and  the  theory  adopted  by  the 
parties  for  the  trial  of  the  case  to  depend  upon  the  knowl- 
edge of  the  defendant  and  the  ignorance  of  the  plaintiff  of 
the  character  of  this  particular  steer,  and  the  negligence  of 
the  defendant  to  give  the  plaintiff  proper  warning  thereof, 
and  upon  the  failure  to  give  such  warning  being  the  direct 
and  proximate  cause  of  the  injury;  and  the  case  made  by  the 
plaintiff,  or  taken  as  a  whole,  fails  to  make  out  a  case,  and 
therefore  the  trial  court  should  have  sustained  the  demurrer 
to  the  evidence,  and  have  directed  a  verdict  for  the  defendant. 
The  plaintiff  contends,  however,  that  the  nature  of  the  de- 
fendant's business  is  such  that  it  knows,  or  has  the  oppor- 
tunity to  know,  or  could  by  the  exercise  of  ordinary  care 
bave  known,  the  character  of  Texas  steers.    Even  if  this  was 
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true  of  such  steers  as  a  class,  it  would  not  be  true  as  to  any 
particular  steer.  But  it  is  not  true  that  a  common  carrier  is 
charged  with  notice  of  the  character  of  the  freight  it  trans- 
ports. That  contention  was  set  at  rest  by  the  decision  of 
the  Supreme  Court  of  the  United  States  in  the  Nitroglycerin 
Case  (Parrot  v.  Wells,  Fargo  &  Co.,  15  Wall.  524.  21  L.  Ed. 
206). 

This  conclusion  makes  it  unnecessary  to  consider  the  other 
errors  assigned.  The  judgment  of  the  circuit  court  is  re- 
versed, and,  as  the  ends  of  justice  would  not  be  subserved  by 
ordering  a  new  trial,  the  cause  is  not  remanded.     All  concur. 


Louisville  &  N.  R.  Co.  ».  Routt. 

{Court  0/ Appeals  of  Kentucky^  Nov.  ro,  1903.) 
[76  S.  W.  Rep.  513.] 

Master  and  Servant— Servant's  Tort— Scope  of  Employment— Matter's 

Liability.* 
A  railroad  company  is  not  liable  for  the  act  of  a  locomotive  fireman 
in  purposely  throwing*  a  piece  of  coal  at  one  standing  beside  the  track, 
not  with  any  purpose  of  protecting-  the  master's  property  or  f  urtheringf 
its  interests. 

Appeal  from  Circuit  Court,  Larue  County. 
*'Not  to  be  officially  reported.*' 

Action  by  J.  W.  Routt  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  in  favor  of  plaintifi, 
defendant  appeals.     Reversed. 

Benjamin  D.  Warfield  and  Marriott  &  Moorman,  for  appel- 
lant. 
S.  M.  Payton,  for  appellee. 

O'REAR,  J.  Appellee  sued  appellant  for  an  injury  which 
he  alleges  was  caused  by  his  being  struck  by  a  flying  lump  of 
coal  which  was  negligently  dropped  or  thrown  from  a  passing 
train,  he  standing  near  by  the  track.  But  two  witnesses 
testified  as  to  the  transaction.  As  we  have  come  to  the  con- 
clusion that  the  evidence  showed,  beyond  question,  that  a 
peremptory  instruction  should  have  gone  at  the  close  of 
plaintiff's  case  in  favor  of  the  defendant  (appellant),  we  will 
quote  the  statements  of  the  witnesses  bearing  on  the  cause  of 
the  injury.  Appellee  testified  as  follows :  ^'Q.  If  the  fireman 
from  a  freight  train  at  any  time  injured  you  with  a  lump  of 
coal,  state    how  it    was,   where  it  was,   and  all  about  it? 

'^See  generally,  foot-note  appended  to  Hamilton  v,  Chicago,  M.  A  St. 
P.  Ry.  Co.  (Iowa),  7  R.  R.  R.  823,  30  Am.  &  En^.  R.  Cas.,  N.  S.,  823  ; 
foot-note  appended  to  Birmingham  Ry.  &  Electric  Co.  v,  Maaon  (Ala.)« 
8  R.  R.  R.  303,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  303  (assaults  upon  pas- 
sengers) ;  Missouri  Pac.  Ry.  Co.  v,  Divinney  (Kan.)f  6  R.  R.  R.  679,  29 
Am.  &  Eng.  R.  Cas.,  N.  S.,  679  (assault  upon  passenger) ;  Johnson  v.  De- 
troit, Y.  &  A.  A.  Ry.  (Mich.),  3  R.  R.  R.  827,  26  Am.  &  Eng.  R.  Cas.,  N. 
S.,  827  (assault  upon  passenger). 
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A.  Well,  sir,  I  was  going  to  Sonora,  and  was  about  a  mile 
from  Sonora,  when  a  north-bound  freight  train  come  along. 
It  was  the  26th  of  last  October — October  26,  1901.     I  was 
going  to  Sonora,  and  was  walking  along  a  path  right  at  the 
edge  of  the  ties,  where  everybody  else  walks  down  there,  going 
to  town ;  and  this  train  come  along,  going  north.    When  it  got 
in  abont  fifty  yards  of  me,  I  stepped  out  of  the  way  as  it 
come  up.     I  was  watching  the  cowcatcher  as  it  come  up. 
Jost  as  it  got  about  even  with  me  I  looked  up  to  see  who  was 
on  it,  and  about  that  time  I  got  a  glimpse  of  a  lump  of  coal  com- 
ing from  between  the  engine  and  the  tender.     Q.  Did  you 
see  a  man  throw  it?    A.  No,  sir;  I  didn't  see  it  leave  his 
hands.     I  just  got  the  glimpse  of  a  man  standing  between 
the    engine    and    the    tender.     Q.  What  was  the  size  of 
that  lump   of  coal?    A.  It  looked  to  be  bigger  than    my 
fist."    There  was  with  him  at  the  time  of  the  injury  one 
Arthur  Bogne,  appellee's  nephew.     He  testified  that  he  saw 
the  injury,  and  describes  it  in  this  way:    ''Q.  Tell  the  jury 
now  how  that  happened,  and  all  about  it?    A.  Well,  he  was 
standing  between  the  engine  and  the  tender,  and  he  just  drew 
back  his  hand    and    threw  a  lump  of  coal  and  hit  him. 
Q.  That  was  the  fireman  that  did  that?    A.  Yes,  sir;  it  was 
the    fireman.     Q.  And    you    say    you  saw  that?    A.  Yes, 
sir;  I  saw    it.     Q.  Was  he  looking  at  Mr.  Routt    at    the 
time  he    threw    the    coal?    A.  Yes,   sir;  he    was    looking 
ri^ht     at     him."     Cross-examined,    the     witness     stated: 
"Q.  You  say  this  man  threw  the  lump  of  coal?    A.  Yes, 
sir.    Q.    Did     he     throw     it     overhanded?    A.  Yes,    sir. 
p.  How    was    he    standing?    A.  He    was    standing     fac- 
ing him.     Q.  Did  he  throw  it  out  of  the  window?    A.  No, 
sir;  he  was  standing  between  the    coal    tender    and    the 
engine.     Q.  How    many    men  were  on  the  engine?    A.  I 
didn't   see  but  two  men  on  there.     Q.  Did  you  see  him 
reach  down  and  get  the  coal,  or  did  you  just  see  him  with 
it  in  his  hand?    A.  I  saw  him  pick  it  up  out  of  the  tender — 
oat  of  the  side  of  the  tender.     Q.  When  he  picked  that  up  off 
the  tender,  did  he  have  his  face  or  his  back  to  you  ?    A.  He 
had  his  face  to  me.     He  just  reached  back  that  way,  and 
picked  it  up  and  threw  it  at  him.     Q.  Did  he  look  like  he 
>vas  throwing  it  at  this  man?    A.  Yes,  sir;  be  just  threw  it 
right  at  him.     Q.  You  say  he  just  reached  down  and  picked 
up  this  lump  of  coal,  and  threw  it  right  at  this  man?     A.  Yes, 
sir;  he  did."    The  only  other  witness  who  testified  for  the 
plaintiff  was  the  attending  physician,  whose  testimony  was 
confined  to  describing  the  injuries  and  their  extent.     This  was 
all  the  evidence  heard  at  the  trial. 

The  court  is  of  opinion  that  the  evidence  shows  con- 
clasively  that,  if  the  injury  was  done  by  a  servant  of  appel- 
lant, such  servant  was  not  at  that  time  acting  within  the 
scope  of  his  employment.  On  the  contrary,  it  shows  that  the 
servant  purposely  and  maliciously  threw  the  coal  at  appellee 
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with  the  design  to  injure  him,  and  not  with  any  purpose    ol 
protecting  the  master's  property,  or  otherwise  furthering  tfae 
master's  interests.     It  is  difficult  to  imagine  a  case  where  the 
facts  more  clearly  show  that  the  servant  was  acting  on  his 
own  behalf,  and  in  no  sense  for  the  master.     This  same  ques- 
tion we  had  under  consideration  recently  in  the  case  of  Salli- 
van  V.  L.  &  N.  R.  Co.,  74  S.  W.  171,  in  which  the  reasons 
and  some  of  the  authorities  sustaining  the  conclusion    at 
which  we  have  arrived  in  this  case  are  discussed.     Nor  is  tfae 
application  of  the  principle  at  all  a  new  one.     Blackstone 
states  the  same  principle  in  his  Commentaries  (volume  i, 
p.  456)  as  follows:    '^If  a  servant,  by  his  negligence,  does  any 
damage  to  a  stranger,  the  master  shall  answer  for  his  neg^ 
lect ;  but  the  damage  must  be  done  while  he  is  actually  em- 
ployed in  his  master's  service,  otherwise  the  servant  shall 
answer  for  his  own  misbehavior."    There  being  no  evidence 
whatever  that  appellee  was  injured  by  the  negligence  of  any 
servant  of  appellant,  or  that  any  such  servant  was  at  the  time 
ftcting  within  the  scope  of  his  employment,  the  court  should 
have  directed  a  verdict  for  the  defendant. 

The  judgment  is  reversed,  and  cause  remanded  for  a  new 
trial  under  proceedings  not  inconsistent  herewith. 


United  States,  Plff.  in  Err.,  v.   St.    Anthony   Railroad 

Company. 

{Argued  January  28, 1904.    Decided  February  23%  ^9^4') 

[24  Sup.  Ct.  Rep.  333.] 


Public  Lands— Unlawful  Cutting  of  Timber— Adjacent  Lands.* 

Lands  20  miles  distant  from  a  railroad  right  of  way  are  not  "adja* 
cent"  within  the  meaning  of  the  act  of  March  3,  1875  (18  Stat,  at  L. 
482,  chap.  152,  U.  S.  Comp.  Stat.  1901,  p.  1568)  §  1,  grantiog  to  certain 
railroad  companies  the  right  of  way  though  the  public  lands  to  the 
extent  of  100  feet  on  each  side  of  the  central  line  of  the  road,  with  the 
rifl-ht  to  take  materials  for  its  construction  from  the  public  lands 
adjacent  to  the  line  of  the  road. 

Same— Same— IMeasu re  of  Damages. 

The  value  of  timber  unlawfully  cut  from  the  public  domain  by  a  rail* 
road  company  at  the  time  when,  and  the  place  where,  it  was  cut,  is 
the  measure  of  damages  in  a  suit  by  the  United  States  to  recover  its 
value,  where  the  cutting  was  done  on  the  advice  of  counsel,  and  in  the 
belief  that  the  lands  from  which  it  was  cut  were  "adjacent"  to  the  line 
of  the  road,  with  the  meaning  of  the  act  of  March  3,  1875  (18 
Stat,  at  L.  482,  chap.  152,  U.  S.  Comp.  Stat.  1901,  p.  1568)  g  1,  and  that 
the  action  was  therefore  legal. 

In  Error  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  District  of  Idaho  dis- 

*See  generally,  United  States  v.  St.  Anthony  R.  Co.  (C.  C.  A.),  3  R. 
R.  R.  396, 26  Am.  A  Eng.  R.  Cas.,  N.  S.,  398 ;  note  appended  to  Bachel- 
dor  V,  United  States  (C.  C.  A.),  9  Am.  A  Kng.  R.  Cas.,  K.  S.,  878. 
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missing  the  complaint  in  an  action  by  the  United  States 
asainst  a  railroad  company  to  recover  the  value  of  timber 
uslawfally  cut  from  the  public  domain.  Reversed  and  re- 
manded to  the  Circuit  Court,  with  directions  to  enter  judg- 
ment in  favor  of  the  United  States. 

See  same  case  below,  52  C.  C.  A.  354,  114  Fed.  722. 

Statement  by  MR.  JUSTICE  PECKHAM : 

This  action  was  brought  by  the  United  States  against  the 
railroad  company  to  recover  damages  for  the  unlawful  cutting 
down  and  conversion  by  the  company,  in  the  year  1899,  of 
certain  timber  on  the  public  lands  belonging  to  the  United 
States  in  the  state  of  Idaho.  The  value  of  the  timber  thus 
cut  was,  as  alleged,  over  $20,000.  The  trial  was  had  in  the 
circuit  court  of  the  United  States  for  the  district  of  Idaho, 
soQthern  division,  and  resulted  in  a  judgment  dismissing  the 
complaint,  which  was  affirmed,  upon  appeal,  by  the  circuit 
court  of  appeals,  ninth  circuit  (52  C.  C.  A.  354,  114  Fed.  722), 
and  the  government  has  appealed  to  this  court. 

The  defendant  answered  the  complaint  and  denied  its  aver- 
ments as  to  unlawfully  entering  upon  the  lands  and  cutting 
the  timber.  As  a  further  and  separate  defense  the  defendant 
averred  that  it  was  duly  incorporated  on  May  18,  i899t  under 
and  pursuant  to  the  laws  of  the  state  of  Idaho,  for  the  pur- 
pose of  constructing  and  operating  a  railroad  from  the  town 
of  Idaho  Falls  in  Bingham  county,  Idaho,  to  St.  Anthony,  in 
Fremont  county,  in  that' state,  a  distance  of  approximately 
40  miles.  On  or  about  July  7,  1899,  the  board  of  directors 
duly  adopted  the  route  for  the  railway,  which  was  practically 
a  straight  line  between  the  town  of  Idaho  Falls  and  the  town 
of  St.  Anthony,  and  passed  through  and  over  the  public  lands 
of  the  United  .States.  The  defendant  fully  performed  all 
things  required  by  railroad  companies  by  the  act  of  Congress 
granting  to  railroads  the  right  of  way  through  the  public 
lands  of  the  United  States,  approved  March  3,  1875,  and  it 
thereby  became  entitled  to  the  benefit  of  the  privileges 
therein  granted  to  railroad  companies.  For  the  purpose  of 
procuring  the  necessary  material  with  which  to  construct  its 
railroad,  the  defendant,  through  its  authorized  agents,  entered 
upon  the  lands  described  in  the  complaint,  which  were,  as 
defendant  alleged,  adjacent  to  the  line  of  the  railroad,  for  the 
purpose  of  procuring  ties  and  timbers  for  the  construction  of 
the  road«  and  did,  during  the  summer  and  fall  of  1899*  cut 
and  remove  timber  growing  on  the  lands,  not  to  exceed 
1,682,97s  feet;  that  the  ties  and  timbers  were  cut  from  the 
nearest  public  lands  to  said  line  of  road,  and  were,  as  the  de- 
fendant averred,  adjacent  thereto;  that  all  the  ties  and  tim- 
bers were  necessary  for  the  original  construction  of  the  road, 
and  were  used  for  that  purpose,  and  the  defendant  cut  and 
removed  the  timber  in  good  faith,  with  no  intention  of  violat- 
ing any  law  or  committing  any  trespass,  but  believing  that  it 
had  the  right  to  enter  upon  the  lands  and  take  the  timber. 
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For  the  purpose  of  the  trial  there  was  an  agreed  statement 
of  facts  made,  and  therein  it  was  stated  that  the  cutting  of  the 
timber  was  upon  the  lands  of  the  government  and  the  amount 
thereof  was  correctly  stated  in  the  answer,  and  its  value  upon 
delivery  to  the  defendant  was  as  alleged  in  the  complaint. 

The  defendant  did  not  act  under  any  mistake  of  fact  in  re- 
gard to  the  status  of  the  timber  and  the  lands  upon  which  it 
grew,  and  did  what  was  done,  believing  it  had  the  legal  riirht 
so  to  do.  It  is  not  disputed  that  the  lands  were  unoccupied, 
unentered  public  lands  of  the  United  States. 

Upon  the  question  whether  the  lands  where  the  timber  was 
cut  were  or  were  not  adjacent,  it  was  agreed: 

'^That  said  lands  from  the  place  where  said  timber  was  cut 
to  the  line  of  the  road  were  and  are  the  following  distances, 
namely:  from  17  to  23  miles  by  air  line;  from  20  miles  to  25 
miles  by  wagon  road,  and  from  22  to  26  miles  following  the 
sinuosities  of  the  river  upon  which  said  timber  was  in  part 
conveyed.  By  far  the  larger  part  of  the  timber  was  driven  or 
rafted  down  said  river  from  said  lands  to  said  railroad,  the 
other  part  being  hauled  by  wagon.  The  wagon  road  referred 
to  and  so  used  is  an  ordinarily  good  road  and  involves  no 
unusual  grades,  and  said  timber  could,  with  reasonable  profit, 
be  hauled  by  wagon  from  the  place  where  it  was  cut  to  said 
railroad,  where  it  was  used  for  ties  and  in  the  construction 
of  bridges.  It  is  further  agreed  that  there  were  no  other  tim- 
ber lands  or  suitable  timber  upon  either  side  of  said  railroad 
as  near  as  were  the  land  and  timber  in  question,  and  that  said 
lands  are  near  enough  and  so  located  with  reference  to  said 
railroad  as  to  be  directly  and  materially  benefited  thereby." 

The  statute  under  which  the  cutting  is  justified  is  §  i  of 
''An  Act  Granting  to  Railroads  the  Right  of  Way  Through  the 
Public  Lands  of  the  United  States,"  approved  March  3,  1875 
(18  Stat,  at  L.  482,  chap.  152,  U.  S.  Comp.  Stat.  1901,  p. 
1568),  and  is  set  forth  in  the  margin.* 

Assistant  Attorney  General  Purdy  for  plaintifi  in  en  or. 
Mr.  Parley  L.  Williams  for  defendant  in  error. 

MR.  JUSTICE  PECKHAM,  after  making  the  foregoing 
statement,  delivered  the  opinion  of  the  court:  « 

The  important  question  in  this  case  is  as  to  the  meaning  of 

*Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  right  of 
way  through  the  public  lands  of  the  United  States  is  hereby  granted  to 
any  railroad  company  duly  organized  under  the  laws  of  any  state  or 
territory,  except  the  District  of  Columbia,  or  by  the  Congress  of  the 
United  States,  which  shall  have  filed  with  the  Secretary  of  the  Interior 
a  copy  of  its  articles  of  incorporation,  and  due  proofs  of  its  organization 
under  the  same,  to  the  extent  of  one  hundred  feet  on  each  side  of  the 
central  line  of  said  road  ;  also  the  right  to  take,  from  the  public  lands 
adjacent  to  the  line  of  said  road,  material,  earth,  stone,  and  timber  nec- 
essary for  the  construction  of  said  railroad  ;  also  ground  adjacent  to  such 
right  of  way  for  station  buildings,  depots,  machine  shops,  sidetracks, 
turnouts,  and  water  stations,  not  to  exceed  in  amount  twenty  acres  for 
each  station,  to  the  extent  of  one  station  for  each  ten  miles  of  its  road. 
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tfae  term  "adjacent"  when  used  in  the  ist  section  of  the  stat- 
ute of  1875.    The  act  is  a  general  one,  and  is  therefore  appli* 
cable  to  no  particular  road«  eicept  as  the  facts  in  each  case 
may  bring  the  road  within  its  language.     It  grants  the  right 
of  way  through  the  public  lands  in  the  United  States  upon 
conditions  named,  to  the  extent  of  ico  feet  on  each  side  of  the 
central  line  of  the  road.    The  lands  from'  which  materials  for 
the  construction  of    the  railroad    may  be  taken  must  be 
adjacent  to  this  piece  of  land  but  200  feet  wide.     The  term  is 
a   somewhat  relative  and  uncertain  one,  and  in  one  aspect 
the  case  may  be  determined  with  at  least  some  reference  to 
the  size  of  jthe  strip  or  right  of  way  granted,  and  to  which  the 
land  must  be  adjacent.     It  may  also  be  remembered  that 
the  whole  length  of  the  road  is  but  40  miles.     In  some  views 
of  the  case  the  narrowness  and  shortness  of  the  line  might 
have  some  effect  upon  the  question  of  the  distance  to  which 
the  word  adjacent  might  carry  one  in  the  search  for  timber. 
As  the  word  is  frequently  uncertain  and  relative  as  to  its 
meaning,  it  might  naturally,  perhaps,  be  regarded  as  more 
extended  when  used  with  reference  to  a  large  object  than  with 
reference  to  a  comparatively  small  one.     In  other  words,  it 
mast  be  defined  with  reference  to  the  context,  at  least  to  some 
extent. 

We.  are  not  disposed  to  unduly  limit  the  meaning  of  the 
word  as  used  in  the  statute  so  as  to  exclude  lands  which  might 
otherwise  fairly  be  regarded  as  within  its  purpose,  and 
thereby  defeat  the  intent  of  Congress.  The  act  is  not  to  be 
construed  in  an  unnecessarily  narrow  manner,  nor,  at  the 
same  time,  should  the  construction  of  its  language  be  extra* 
ordinarily  enlarged  in  order  to  attain  some  special  and  par-* 
ticular  end.  In  United  States  v.  Denver  &  R.  G.  R.  Co.  1 50 
U.  S.  I,  37  L.  Ed.  975,  14  Sup.  Ct.  Rep.  11,  another  ques- 
tion arose  under  this  same  section,  and  the  construction  of 
the  act  in  that  regard  was  certainly  as  liberal  as  its  language 
would  warrant.  It  was  there  held  that  a  railroad  company 
had  the  right  to  cut  and  take  the '  timber  or  material  from 
public  lands  adjacent  to  the  line  of  the  road  and  use  the  same 
on  portions  of  its  line  remote  from  the  place  from  which  it 
was  taken. 

In  speaking  of  the  proper  construction  of  the  act,  it  was 
said  by  Mr.  Justice  Jackson,  for  the  court : 

''It  is  undoubtedly,  as  urged  by  the  plaintiffs  in  error,  the 
well-settled  rule  of  this  court  that  public  grants  are  construed 
strictly  against  the  grantees,  but  they  are  not  to  be  so  con- 
strued as  to  defeat  the  intent  of  the  legislature,  or  to  withhold 
what  is  given  either  expressly  or  by  necessary  or  fair  implica- 
tion. In  Winona  &  St.  P.  R.  Co.  v.  Barney,  113  U.  S.  618, 
625,  28  L.  Ed.  1 109,  nil,  5  Sup.  Ct.  Rep.  606,  Mr.  Justice 
Field,  speaking  for  the  court,  thus  states  the  rule  upon  this 
subject:  'The  acts  making  the  grants  .  .  .  are  to  receive 
such  a  construction  as  will  carry  out  the  intent  of  Congress, 
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however  difficult  it  might  be  to  give  full  effect  to  the  lan- 
guage used  if  the  grants  were  by  instruments  of  private  con- 
veyance. To  ascertain  that  intent  we  must  look  to  the 
condition  of  the  country  when  the  acts  were  passed,  as  well 
as  to  the  purposes  declared  on  their  face,  and  read  all  parts 
of  them  together. ' 

^^Looking  to  the  condition  of  the  country,  and  the  porpoaes 
intended  to  be  accomplished  by  the  act,  this  language    of  the 
court  furnishes  the  proper  rule  of  construction  of  the    act  of 
1875.     When  an  act,  operating  as  a  general  law,  and  mani- 
festing clearly  the  intention  of  Congress  to  secure    public 
advantages,  or  to  subserve  the  public  interests  and  welfare  by 
means  of  benefits  more  or  less  valuable,  offers  to  individoals 
or  to  corporations    as    an  inducement    to  undertake   and 
accomplish  great  and  expensive  enterprises  or  works   of  a 
quasi  public  character  in  or  through  an  immense  and  unde- 
veloped public  domain,  such  legislation  stands  upon  a  some- 
what different  footing  from  merely  a  private  grant,  and  should 
receive  at  the  hands  of  the  court  a  more  liberal  construction 
in  favor  of  the  purposes  for  which  it  was  enacted.     Bradley 
V.  New  York  &  N.  H.  R.  Co.  21   Conn.  294;  Pierce,  Rail- 
roads, 491. 

''This  is  the  rule,  we  think,  properly  applicable  to  the  con- 
struction of  the  act  of  1875,  rather  than  the  more  strict  rule  of 
construction  adopted  in  the  case  of  purely  private  grants; 
and  in  view  of  this  character  of  the  act,  we  are  of  opinion 
that  the  benefits  intended  for  the  construction  of  the  railroad, 
in  permitting  the  use  of  timber  or  other  material,  should  be 
extended  to  and  include  the  structures  mentioned  in  the  act  as 
a  part  of  such  railroad. ' ' 

It  was  also  said  that  the  railroad  should  be  treated  ^'as  an 
entirety,  in  the  construction  of  which  it  was  the  purpose  of 
Congress  to  aid  by  conferring  upon  any  railway  company 
entitled  to  the  benefits  of  the  act  the  right  to  take  timber  nec- 
essary for  such  construction  from  the  public  lands  adjacent  to 
the  line  of  the  road.  This  intention  would  be  narrowed,  if 
not  defeated,  if  it  were  held  that  the  timber  which  the  rail- 
way company  had  the  right  to  take  for  use  in  the  construo- 
tion  of  its  line  could  be  rightfully  used  only  upon  such 
portions  of  the  line  as  might  be  contiguous  to  the  place  from 
which  the  timber  was  taken.  If  Congress  had  intended  to 
impose  any  such  restriction  upon  the  use  of  timber  or  other 
material  taken  from  adjacent  public  lands,  it  should  have 
been  so  expressed.  No  rule  of  interpretation  requires  this 
court  to  so  construe  the  act  as  to  confine  the  use  of  timber 
that  may  be  taken  from  a  proper  place  for  the  purpose  of 
construction  to  any  particular  or  defined  portion  of  the  rail- 
road. To  do  this  would  require  the  court  to  read  into  the 
statute  the  same  language  as  to  the  place  of  use  which  is 
found  in  the  statute  as  to  the  place  of  taking.  In  other 
words,  it  would  require  the  court  to  interpolate  into  the  stat- 
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Qte  the  provision  that  the  place  at  which  the  timber  shall  be 
used  shall  be  'contiRuous,  adjoining,  or  adjacent'  to  the  place 
from  which  it  is  taken.  The  place  of  use  is  not,  by  the  lan- 
guage of  the  statute,  qualified,  restricted,  or  defined,  except 
to  the  extent  of  the  construction  of  the  railroad  as  such,  and 
it  is  not  to  be  inferred  from  the  restriction  or  limitation  ^im- 
posed  as  to  the  place  from  which  it  may  be  rightfully  taken 
that  it  is  to  be  used  only  adjacent  to  such  place.'' 

In  the  above  case  it  was  admitted  that  the  lands  from 
which  the  timber  was  taken  were  adjacent  to  the  line  of  the 
road  within  the  meaning  of  the  statute. 

It  is  also  seen  in  the  extract  from  the  opinion  that  the 
word  '^adjacent"  is  therein  used  in  connection  with  the  words 
''contiguous"  and  ''adjoining,"  so  as  to  give  an  impression 
that  it  is  almost,  though  not  entirely,  synonymous  with  those 
words.  And  we  think  this  is  true.  "Contiguous,  lying  close 
at  hand,  near, ' '  is  the  meaning  given  it  by  the  lexicographers. 
It  need  not  be  adjoining  or  actually  contiguous,  but  it  must 
be,  as  said,  near  or  close  at  band. 

Although  a  liberal  construction  of  the  statute  may  be  proper 
and  desirable,  yet  the  fair  meaning  of  the  language  used 
must  not  be  unduly  stretched  for  the  purpose  of  reaching  any 
particular  case  which,  while  it  might  appeal  to  the  court, 
would  yet  pretty  plainly  be  beyond  the  limitation  contained 
in  the  statute.  While  not  td  be  construed  so  as  to  defeat  the 
intent  of  the  legislature,  or  to  withhold  what  is  given  either 
expressly  or  by  fair  implication,  it  is  surely  improper  to  so 
extend  the  ordinary  and  usual  meaning  of  the  word  as  to 
permit  the  railroad  company  to  enter  upon  any  land  of  the 
government,  as  being  adjacent,  simply  because  the  road 
wants  the  timber.  The  statute  was  not  intended  to  furnish  a 
general  license  to  the  company  to  enter  upon  any  public  land 
and  to  range  to  any  extent  thereon  for  timber  for  its  road. 
In  all  cases  it  must  be  adjacent. 

In  the  lower  Federal  courts  there  have  been  some  cases  in 
which  the  question  of  the  proper  construction  of  this  section 
of  the  act  of  Congress  received  attention.     In  United  States 
V.  Denver  &  R.  G.  R.  Co.  31  Fed.  886,   that  land  was  re- 
garded as  adjacent  which  could  be  reached  by  ordinary  trans- 
poTtation  by  wagons.    The  parties  in  that  case  agreed  that 
the  timber  was  cut  from  lands  adjacent  to  the  line  of  railway, 
and  the  question  was  whether  timber  thus  cut  could  be  taken 
from  lands  adjacent  to  the  line  of  road  and  used  on  any  part 
o(  the  line.     But  the  meaning  of  the  word  was  referred  to  in 
the  opinion,  and  it  was  stated  that  it  depended  very  much 
Qpon  the  context  and  the  subject-matter  to  which  it  should 
^  applied  for  its  proper  effect;  that  with  reference  to  the 
lands  which  might  be  taken  for  stations,  sidetracks,  etc.,  the 
word  "adjacent"  was  used  in  the  same  sense  of  "contfguous" 
or  "adjoining, "  while  with  reference  to  material  for  building 
the  road  the  word  should  have  the  larger  significance  of  near« 
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ness  without  actual  contact.     It  was  said  to  be  unreasonable 
to  limit  the  meaning  of  the  word  to  the  government    sab- 
divisions  lying  next  to  the  right  of  way»  and  it  was  said   that 
the  meaning  of  the  term  ^'adjacent"  probably  included    the 
right  to  take  timber  from  public  lands  within  ordinary   trans- 
portation by  wagon.     This  meaning  was  arrived  at   becaose 
the  company  could  thus  avail  itself  of  all  timber  which    coald 
be  so  transported  with  a  profit  to  the  company,  while  exclad- 
ing  other  lands  from  which  transportation  with  profit    coald 
not  be  thus  effected.     We  are  not  satisfied  of  the  correctness 
of  this  construction  or  of  its  reasonableness.     Lands  migrht  in 
this  way  be  found  adjacent  which  were  soor  looor  more  miles 
away,  and  which  could  not  be  regarded  as  adjacent  within  any 
meaning  of  that  word  heretofore  given,  and  could  only   be 
said  to  be  adjacent  in  order  to  serve  an  exigency  and  to  allow 
a  railroad  to  procure  timber  gratuitously  from  the  govern- 
ment.    The  purpose  may,  perhaps,  be  good,  but  the  meaning* 
cannot  be  stretched  too  far,  even  to  accomplish  a  possibly 
desirable  end. 

Again,  in  United  States  v.  Chaplin,  31  Fed.  890,  it  was 
held,  in  the  circuit  court,  district  of  Oregon,  that  land  was 
adjacent  to  the  line  of  road  within  the  purpose  and  intent 
of  the  act  when,  by  reason  of  its  proximity  thereto,  it  is 
directly  and  materially  benefited  by  the  construction  of  sach 
road.    The  court  said  in  that  case: 

^^What  is  'adjacent'  land  within  the  meaning  of  the  statute 
must  depend  on  the  circumstances  of  each  particular  case. 
Where  the  'adjacent'  ends  and  the  nonadjacent  begins  may 
be  difficult  to  determine.  On  the  theory  that  the  material  is 
taken  on  account  of  the  benefit  resulting  to  the  land  from  the 
construction  of  the  road,  my  impression  is  that  the  term 
'adjacent'  ought  not  to  be  construed  to  include  any  land  save 
such  as,  by  its  proximity  to  the  line  of  the  road,  is  directly 
and  materially  benefited  by  its  construction." 

We  fail  to  see  the  correctness  of  this  rule.  Lands  hundreds 
of  miles  distant  might  be  directly  and  materially  benefited  by 
the  construction  of  a  railroad,  and  yet  be  far  beyond  the  ut- 
most extent  heretofore  supposed  to  be  included  by  the  word 
adjacent.  To  give  this  extended  meaning  to  the  word  is,  as 
it  seems  to  us,  merely  to  say  that  Congress  might  have  in- 
cluded lands  for  that  reason  if  it  had  so  chosen,  and,  there- 
fore, it  is  well  enough  to  enlarge  the  ordinary  meaning  of  the 
word  to  accomplish  a  purpose  not  plainly  stated,  but  only 
guessed  at. 

In  Denver  &  R.  G.  R.  Co.  v.  United  States,  34  Fed.  838, 
while  the  question  as  to  what  were  adjacent  lands  was  not  in 
issue,  as  the  4th  paragraph  in  the  agreed  statement  of  facts 
stipulated  that  the  lands  from  which  the  timber  was  cut  were 
adjacent  to  the  line  of  railway,  yet  Mr.  Justice  Brewer,  then 
circuit  judge,  in  his  opinion  said  that  he  did  not  agree  with 
the  idea  that  the  proximity  of  the  lands  was  immaterial,  or 
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that  Congress  intended  to  grant  anything  like  a  general  right 
to  take  timber  from  public  lands  where  it  was  most  con- 
venient. He  said  that  while  the  grant  was  limited  to  adjacent 
lands,  he  did  not  appreciate  the  logic  which  concludes  that  if 
there  be  no  timber  on  adjacent  lands,  the  grant  reaches  out 
and  justifies  taking  the  timber  from  distant  lands  50  or  100 
miles  away.  The  real  question  in  the  case  was  whether  tim- 
ber taken  from  land  which  was  adjacent  could  be  taken  to 
any  portion  of  the  road,  no  matter  how  distant  from  the  place 
of  cutting.  As  it  was  agreed  the  timber  taken  was  adjacent, 
it  does  not  appear  how  far  from  the  line  of  the  road  it  was 
cut.  The  circuit  judge,  overruling,  in  this  respect,  the  dis- 
trict judge,  held  the  timber  could  be  used  all  along  the  line  of 
the  road.  This  is  the  same  view  subsequently  taken  by  this 
court  in  150  U.  S.  i,  37  L.  Ed.  975»  H  Sup.  Ct.  Rep.  11, 
supra. 

In  Bacheldor  v.  United  States,  28  C.  C.  A.  246,  55  U.  S. 
App.  227,  83  Fed.  986,  it  was  held  by  the  circuit  court  of 
appeals  that  under  the  act  of  June  8,  1872  (17  Stat,  at  L.  339, 
chap.  354),  which  uses  language  similar  to  the  section  in  ques- 
tion, the  cutting  of  timber  25  miles  from  the  road  was  not,  as 
matter  of  law,  unlawful.  The  question  whether  the  lands 
were  adjacent  was  held  to  be  a  mixed  question  of  law  and 
iact,  and  the  test  of  illegality  was  whether  the  timber  was 
within  reasonable  hauling  distance  by  wagons.  The  judg- 
ment of  the  court  below  ([N.  M.]  48  Pac.  310)  was  therefore 
reversed. 

In  Stone  v.  United  States,  12  C.  C.  A.  451,  29  U.  S.  App. 
32,  64  Fed.  667,  it  was  held  that  the  act  in  question  did  not 
authorize  the  taking  of  timber  for  the  construction  of  a  road 
from  public  lands  which  were  50  miles  distant  from  the  end 
of  the  road.  That  case  was  affirmed  in  this  court.  167  U.  S. 
178,  42  L.  Ed.  127,  17  Sup.  Ct.  Rep.  778.  The  trial  court 
had  charged  the  jury  that,  under  the  act  of  1875,  the  term 
^'adjacent  lands"  means  lands  in  proximity,  contiguous  to,  or 
near  to  the  road,  and  that  lands  so  far  distant  from  the  rail- 
road as  lands  in  Kootenai  county,  Idaho,  where  it  is  claimed 
that  the  railroad  ties  were  cut,  were  not  adjacent  lands  within 
the  meaning  of  the  law.  This  court  concurred  with  the  cir- 
cuit court  of  appeals  in  adjudging  the  charge  to  be  a  sound 
interpretation  of  the  act. 

^  The  report  in  the  Stone  Case  showed,  as  stated  in  the  opin- 
ion of  the  circuit  court  of  appeals,  that  no  timber  fit  for  its 
Qse  was  found  along  the  line  of  either  of  the  railroads,  that 
both  of  them  penetrated  a  barren  region,  almost  entirely 
destitute  of  timber,  and  that  timber  was  cut  from  the  lands 
SLloDg  the  line  of  the  Northern  Pacific  Railroad  about  50  miles 
distant  from  the  eastern  end  of  the  other  roads,  which  was  the 
nearest  point  where  available  timber  could  be  had. 

We  thus  have  the  authority  of  this  court  that  lands  which 
&Te  adjacent  within  the  meaning  of  this  act  of  1875  must  be 
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lands  in  proximity,  contisruous  or  near  to,  the  line  of  the 
road.  While  ^^proximity*'  or  ^'nearness*'  to  an  object  is 
somewhat  uncertain  as  a  measure  of  distance,  yet  the  use  of 
such  words  as  a  definition  brings  to  the  mind  the  idea  that 
lands  which  are  in  fact  far  oil,  or  distant,  are  not  adjacent. 
And  the  question  is  whether  lands  which  are  20  miles  ofi  can 
reasonably  be  described  as  in  proximity  or  near  to  a  line  of 
road  a  couple  of  hundred  feet  wide.  In  our  belief  no  one,  in 
describing:  the  locality  of  such  lands,  would  say  they  were 
adjacent  to  the  railroad. 

The  above  cited  cases  show  a  conflict  in  the  minds  of  the 
Federal  Judges  as  to  what  are  the  material  facts  upon  which 
to  base  an  answer  to  the  question.  When  are  lands  adjacent 
within  the  meaning  of  this  statute?  ^^Adjacent,"  we  admit, 
is  a  relative  term,  and  sometimes  may  depend  for  its  proper 
application  upon  the  facts  in  the  particular  case. 

The  matter  of  the  construction  of  this  language  was  the 
subject  of  a  letter  from  Mr.  Vilas,  who  was  then  Secretary  of 
the  Interior,  to  the  Attorney  General,  dated  January  10, 1889, 
after  the  decision  of  the  cases  in  31  Fed.  supra.  The  Secre- 
tary was  of  the  opinion  that  while  nothing  in  the  term 
^'adjacent,*'  as  used  in  the  statute,  rendered  it  necessary  to 
imply  that  the  lines  of  survey  should  be  resorted  to  to  define  its 
extent,  there  was  at  the  same  time  nothing  in  this  indefinite- 
ness  which,  in  his  opinion,  could  authorize  the  view  that  tim- 
ber or  other  material  could  be  taken  from  public  lands  so  far 
away  as  may  be  reached  by  wagon  transportation  in  a  single 
day,  or  any  other  given  period  of  time.  He  thought  that  the 
use  of  the  word  ^'adjacent*'  intended  and  meant  the  right  to 
the  public  lands  which  were  conveniently  contiguous  to  the 
right  of  way  and  immediately  accessible  from  it,  and  he  did 
not  believe  that  it  was  the  purpose  of  Congress  or  that  his 
department  ought  to  decide  that  the  railroad  company  could 
range  the  public  lands  to  secure  material  for  the  construction 
of  the  road  when  it  did  not  happen  to  exist  on  those  lands 
which,  in  the  ordinary  acceptance  of  the  phrase,  would  be  re- 
garded as  adjacent  to  the  right  of  way.  Taking  into  con- 
sideration the  whole  case,  the  Secretary  was  of  opinion  that 
it  was — 

''As  far  as  sound  discretion  will  warrant  executive  officers 
to  go  until  an  authoritative  decision  by  the  courts,  to  hold 
that,  under  this  phrase,  material  may  be  taken  from  'the  tier 
of  sections  through  which  the  right  of  way  extends,  as  imme- 
diately adjoining  the  right  of  way,  and  perhaps  an  additional 
tier  of  sections  on  either  side,  as  within  the  idea  of 
^adjacency.'  .  .  .  In  view  of  all  the  facts  and  considera- 
tions applicable,  it  is  believed  the  definition  and  rule  given 
are  fair  and  just,  and  legitimately  to  be  adopted.  I  think  it 
wiser  and  safer  to  pursue  such  a  rule,  subject,  as  it  is,  to  re- 
view by  the  courts,  than  to  leave  the  matter  open  to  the 
varying  notions  of  different  officers  or  the  necessities  of  the 
companies."    [8  Land  Dec.  44.] 
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There  is  in  our  judgment  much  to  be  said  in  favor  of  this 
view  of  the  statute.     It  falls  in  with  the  general  system 
adopted  by  the  United  States  for  the  survey  of  its  public 
lands.     Those  sections  touching  the  line  of  the  road  would, 
of  course,  be  included  within  the  term,  while  those  next  to 
them  might  also  be  included,  because,  although  not  touching, 
they  would  be  near  to  such  line,  and  would,  therefore,  come 
within  any  definition  of  the  term  as  being  close  or  near  to  the 
line  without  being  contiguous  to  or  actually  touching  it.     It 
is  not  at  all  unreasonable  to  say  that  very  probably  Congress 
had  in  mind  this  general  system  of  division  of  the  public 
binds,  and  that  the  word  ^^adjacent"  would  properly  be  inter- 
preted with  respect  thereto.     If  the  word  '^adjoining'*  had 
been  used  instead  of  '^adjacent,"  those  sections  touching  the 
line  of  the  road  could  be  regarded  as  the  adjoining  lands,  and 
when  the  word  ^'adjacent"  instead  of  '^adjoining"  is  used,  it 
misht,  not  unnaturally,  be  said  to  include  the  next  tier  of 
sections  away  from  the  line  of  the  road.     We  do  not  think 
that  sections  still  further  removed  could,  under  this  rule,  be 
regarded  as  adjacent.    The  rule  also  gives  certainty  and  def- 
initeness  to  an  otherwise  somewhat  doubtful  expression,  and, 
as  the  Secretary  says,  prevents  the  companies  from  ranging 
the  public  lands  to  secure  material  for  the  construction  of 
their  roads,  and  thus  raising  questions  of  legality  in  cutting 
in  almost  every  case  where  the  lands  were  beyond  the  sec- 
tions described  by  the  Secretary.    This  alone  is  an  important 
consideration. 

If  not    bounded    by    section  lines,  the  term  ^'adjacent'* 
becomes  of  more  or  less  uncertain  meaning.    We  cannot,  how- 
ever, conclude  that  within  any  fair  construction  of  the  stat- 
ute, these  lands  were  in  any  event  adjacent  to  the  line  of  the 
road.    The  word  is  also  used  in  the  same  section,  when 
speaking  of  the  use  of  ground  adjacent  to  the  right  of  way  for 
purposes  of  depots,  machine  shops,  etc.     In  such  use  it  is 
clear  the  word  is  greatly  limited.     We  take  it  there  is  a 
limit  beyond  which  lands  could  not  be  described  as  adjacent 
to  the  line  of  the  railroad,  even  if  they  were  benefited  by  its 
construction  and  were  the  nearest  public  lands  upon  which 
timber  could  be  found,  and  the  timber  thereon  could  be  trans- 
ported by  wagon  with  profit  to  the  company.     Lands  which 
are  20  miles  off  we  cannot  regard  as  adjacent  to  the  line  of  a 
Taihoad  within  the  meaning  of  this  statute.     On  the  other 
hand,  lands  within  2  miles,  we  assume  all  would  agree,  are  so 
adjacent.    Now,  at  what  point  between  these  two  extremes 
lands  are  on  one  side  adjacent  and  on  the  other  not  adjacent, 
is  a  very  difficult  matter  to  decide.     It  is  necessarily  some- 
what vague  and  uncertain,  and  we  are  not  called  upon  to  de- 
termine it  in  this  case.    All  we  have  to  do  now  is  to  declare 
that  lands  as  far  off  as  the  lands  in  question  are  not  adjacent 
l&nds,  and  it  is  unnecessary  to  say  at  what  point  on  the  inter- 
vening lands  adjacency  begins.     It  is  very  difficult  to  de- 
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termine  just  where  twilight  ends  and  night  begins,  bat  it  is 
easy  enough  to  distinguish  noon  from  midnight.     If  we  say 
that  2  miles  would  be  within  the  term  and  20  would  be  beyond 
it,  it  might  be  asked  why  19  miles  would  not  also  be  beyond 
it,  or  3  miles  be  within  it,  and  these  questions  might  puzzle 
one  to  answer.     It  can  only  be  said  that  a  distance  of  20  miles 
is  beyond  it  any  way  and  2  miles  would  be  within  it.     If,  then, 
short  distances  be  proposed  and  an  answer  requested   as  to 
whether  they  are  or  are  not  within  or  without  the  limit,  each 
division  might  be  so  small  that  no  clear  and  decided  differ- 
ence could  be  asserted    between  it    and  the  land  imme- 
diately adjoining,  and  so  it  might  result  in  no  difference  being 
stated  between  two  and  twenty,  and  yet  we  know  there   is  a 
division  and  it  lies  somewhere  between  those  two  points. 
The  nearer  an  approach  is  made  to  a  junction  between   what 
is  stated  to  be  the  adjacent  and  the  nonadjacent  lands,  the 
more  difficult  it  becomes  to  show  any  difference  warranting  a 
different  decision,  and  yet,  as  we  have  said,  there  is  a  point 
at  which  there  can  be  no  doubt.     We  think  20  miles  is  cer- 
tainly beyond  any  fair  distance  in  which  lands  could  be  said 
to  be  adjacent  to  the  line  of  this  road.    And  we  say  this  while 
fully  recognizing  and  keeping  in  mind  the  liberal  rule  of  con- 
struction set  forth  by  this  court  in  the  Denver  Railroad  Case, 
150  U«  S.  I,  37  L.  Ed.  97S,  14  Sup.  Ct.  Rep.  11,  supra.     We 
appreciate  the  fact  that  the  act  was  passed  to  ^'secure   public 
advantages  and  to  subserve  the  public  interests,"  but  never- 
theless it  does  not  grant  free  license  to  roam  the  public  lands 
and  take  timber  wherever  thereon  it  may  be  found,  or  wher- 
ever by,  possibility  it  might  be  taken  with  profit  to  the  com- 
pany.    The  statute  says  that  the  lands  must  be  adjacent,  and 
there  must,  of  necessity,  therefore,  be  a  point    where    the 
lands  are  not  adjacent,  even  though  the  timber  might  be  re- 
moved therefrom  with  some  possible  profit  to  the  company. 
As  Congress  has  not  given  the  definition  of  adjacent,  such  as 
has  been  adopted  by  any  of  the  lower  courts,  we  cannot,  even 
by  a  so-called  liberal    construction,   enlarge    the    ordinary 
meaning  of  the  word  to  the  extent  made  necessary  in  order  to 
justify  this  cutting. 

We  cannot  take,  for  the  reasons  already  stated,  the  fact  of 
wagon  road  transportation  as  a  means  of  deciding  whether 
the  lands  are  or  are  not  adjacent,  for  it  seems  to  us  that  it 
may  lead  us  far  beyond  any  reasonable  limit  to  the  word. 
The  same  may  be  said  as  to  the  benefits  to  the  land  by  the 
building  of  the  road.  That  also  would  in  many  cases  lead  too 
far  from  the  line.  In  this  case  most  of  the  transportation 
was  done  by  water,  the  timber  being  driven  or  rafted  down 
tlie  river,  and  in  that  way  the  distance  was  from  22  to  26 
miles,  although  such  timber  might  have  been  hauled  by 
wagon  with  reasonable  profit.  Now,  suppose  the  nearest 
timber  lands  of  the  government  were  100  miles  away,  but,  by 
reason  of  water  communication,  the  timber  could  be  floated 
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down  to  the  line  of  the  road ''with  reasonable  profit," — would 
snch  lands  then  be  adjacent?  We  think  clearly  not.  And  it 
is  because  of  the  fact  that  the  distance  would  be  plainly  too 
great  to  conform  to  any  of  the  meanings  which  have  hereto- 
fore been  given  to  the  word.  It  strikes  one  so  at  first  blush. 
We  are  of  opinion  that  the  same  ought  to  be  said  of  these 
lands.  They  are  not  adjacent,  for  they  are  not  near;  they  are 
not  in  close  proximity  to  this  strip  of  land  200  feet  wide. 
This  ordinary  limitation  of  the  meaning  of  the  word  should 
not  be  enlarged  for  the  purpose  of  thereby  embracing  lands 
which  otherwise  would  not  come  within  any  fair  construction 
of  the  statute. 

The  farther  question  is  as  to  the  time  when  the  value  of  the 
timber  is  to  be  ascertained. 

The  parties  agreed  that  the  amouht  of  the  timber  growing 
on  the  lands  is  correctly  stated  in  the  answer,  and  the  value 
thereof  at  the  place  where  the  timber  was  cut  was  $1. 50  per 
thousand  feet  and  the  value  upon  delivery  to  the  defendant 
was  $12.35  per  thousand  feet.    The  delivery  to  the  defendant 
was  made  by  the  Thompson  Mercantile  Company,  with  which 
theraihroad  company  had  entered  into  a  contract  to  be  supplied 
with  the  necessary  ties  and  timbers  for  the  construction  of 
its  road,  and  in  such  contract  the  mercantile  company  was,  by 
the  expressed  terms  thereof,  appointed    the   agent  of  the 
defendant,  and  in  that  capacity  it  was  authorized  by  the  defend- 
ant to  cut  timber  for  the  purpose  mentioned.    The  mercan- 
tile company  did  cut  the  timber  on  the  lands  which  it  in 
good  faith  supposed  were  adjacent  to  the  line  of  the  railroad, 
and  delivered  such  timber  to  the  railroad  company  upon  the 
line  of  its  road.     We  think  the  measure  of  damages  should  be 
the  value  of  the  timber  after  it  was  cut  at  the  place  where  it 
was  cut.     The  defendant  does  not,  in  our  judgment,  come 
within  either  the  case  of  E.  E.  Bolles  Wooden-Ware  Co.  v. 
United  States,  106  U.  S.  432,  27  L.  Ed.  230,  i  Sup.  Ct.  Rep. 
398,  or  that  of  Pine  River  Logging  Co.  v.  United  States,  186 
U.  S.  279,  46  L.  Ed,  1 164,  22  Sup.  Ct.  Rep.  920.     In  both  of 
those  cases  the  parties  doing  the  cutting  did  it  wilfully  and  in 
bad  faith.     In  the  Wooden-Ware  Case  the  timber  was  sold  by 
the  original  trespasser  to  a  third  party  without  notice  of  the 
trespass,  and  the  party  purchasing  was  guilty  of  no  wilful 
wrong.     It  was,  however,  held  that  the  defendant,  having 
purchased  from  the  original  wrongdoer  and  wilful  trespasser, 
'  was  liable  for  the  value  of  the  timber  at  the  time  and  place  it 
was  purchased  by  defendant. 

In  the  Pine  River  Logging  Case,  the  parties  to  the  contract 
were  held  liable  for  the  full  value  of  the  timber  after  it  was 
cut  and  had  increased  in  value  by  reason  of  the  labor  ex- 
pended upon  it  by  the  parties  who  did  the  cutting.  This  was 
on  the  ground  that  they  were  wilful  trespassers,  acting  in 
bad  faith,  and  ought  to  be  made  to  suffer  some  punishment 
for  their  depredation;  but  it  was  stated  that  where  the  tres- 
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pass  is  the  result  of  inadvertence  or  mistake,  and  the  wron^r 
was  not  intentional,  the  value  of  the  property  when  first  taken 
must  govern. 

Although  in  this  case  it  is  agreed  that  the  defendant  did  not 
act  under  a  mistake,  meaning  thereby  that  the  facts  touching 
the  status  of  the  timber  and  the  lands  where  the  timber  was 
cut  were  known,  yet  what  was  done  was  in  the  belief  by  the 
defendant  that  the  lands  were  adjacent  to  the  line  of  the  road 
and  that  the  cutting  was  legal.  It  was  done  upon  the  advice 
of  counsel,  and  the  defendant  used  ordinary  care  and  pru- 
dence in  first  being  advised  as  to  the  law  upon  the  facts  as  they 
have  been  agreed  upon,  and  there  was  no  intention  on  the 
part  of  the  defendant  to  violate  any  law  or  to  do  any  wrong- 
ful act.  This,  we  think,  cleaily  takes  the  case  out  of  the 
principle  of  those  above  cited,  and  the  measure  of  damages 
must,  therefore,  be  the  value  of  the  timber  at  the  time  and  at 
the  place  where  it  was  cut. 

The  judgment  must  be  reversed,  and  the  case  remanded  to 
the  Circuit  Court  for  the  District  of  Idaho,  Southern  Division, 
with  directions  to  enter  judgment  in  favor  of  the  United 
States  for  the  amount  of  the  timber  as  stated  in  the  answer, 
and  for  its  value  at  the  rate  of  $1.50  per  thousand  feet. 

So  ordered. 


Truly  et  al.  v.  J.  E.  North  Lumber  Co. 

{Supreme  Court  of  Mississippi^  Feb,  22 ^  1904. ) 

[36  So.  Rep.  4.] ' 

Killing  of  Employee— Assumption  of  Risk— Disarranged  Load— Defect- 
ive Car— Proximity  of  Pott— Know! ddge  of  R isle— Evidence. 
A  declaration  alleging*  that  the  servant  did  not  know  that  the  defective 
car  wheel  would  cause  the  lunit>er  to  shift  so  that  it  could  not  safely  pass 
a  post,  as  he  had  to  walk  behind  the  car  of  lumber  in  pushing  the  same, 
so  that  he  could  not  see  the  post,  showed,  from  the  servant's  position, 
that  he  must  necessarily  have  known  that  the  car  was  defective,  that 
the  wheel  wabbled,  and  that  the  result  was  to  disarrange  the  lumber  on 
the  car,  and  also  that  he  was  familiar  with  the  place,  and  knew  the 
location  of  the  post,  so  that  there  could  be  no  recovery  for  his  injuries 
and  death. 

Same — Same — Obvious  Danger— Obedience  to  Order.* 

A  master  is  not  liable  for  injuries  to  a  servant  in  performing  an  act 
in  obedience  to  orders  of  a  superior,  when  the  danger  incurred  in  so  do- 
ing is  such  that  no  prudent  man  would  have  incurred  the  same. 

Same — Same — Knowledge  of  Risk— Evidence. 

A  declaration  alleging  that  a  car  wheel  was  defective,  and  wabbled  so 
as  to  throw  the  lumber  on  the  car  over  the  side,  and  that  the  servant 
walked  behind  the  car,  showed  not  only  that  the  servant  must  hare 
known  of  the  defect,  but  also  of  the  risk,  incident  to  the  situation,  of 
the  lumber  striking  a  post  at  the  side  of  the  track,  and  thus  being 

thrown  back  on  him. 

*    I . — - 

*As  to  the  assumption  of  risk  of  obvious  danger  incurred  in  obeying 
order  of  superior,  see  foot-note  appended  to  Wrightsville  &  T.  R.  Co. 
V,  Lattimore  (Ga.),  9  R.  R.  R.  58,  32  Am.  dt  Kng.  R.  Cas.,  N.  8.,  58, 
-where  all  the  preceding  authorities  in  this  series  are  collected. 
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Appeal  {rood  Circuit  Coart»  Harrison  Coanty;  J.  H.  Ne- 
ville, Judge. 

Action  by  Mary  E.  Truly  and  others  against  the  J.  E.  North 
Lumber  Company.  From  a  judgment  for  defendant,  plain- 
tifis  appeal.    Affirmed. 

Appellants  brought  this  suit  to  recover  damages  for  the 
death  of  James  B.  Truly,  caused  by  alleged  negligence  of  the 
defendant.  In  the  first  four  counts  in  the  declaration,  which 
are  substantially  the  same,  it  is  alleged:  ''That  James  B. 
Truly  was  employed  by  defendant  to  help  load  lumber  on  a 
car  at  said  defendant's  dry  kiln,  and  push  the  car,  as  loaded 
with  lumber,  along  a  tramway,  about  one  hundred  feet,  into 
appellee's  dry  shed,  under  the  control  or  direction  of  a 
superior  agent  of  said  defendant,  or  a  person  having  the 
right  to  control  or  direct  the  said  services  of  James  B.  Truly, 
and  that  said  Jas.  B.  Truly,  while  so  employed  by  said  de- 
fendant as  above  set  forth,  he  and  other  laborers  under  the 
control  and  direction  of  a  superior  agent  of  said  defendant, 
having, the  right  to  control  the  services  of  said  James  B.  Truly, 
loaded  in  a  proper  manner  on  the  car  at  the  said  dry  kiln,  and 
was  pushing  the  car  loaded  with  lumber,  when  the  lumber  so 
loaded  on  the  car  shifted,  moved,  and  lay  irregularly,  and  ex- 
tended further  on  each  side  of  said  car,  which  shifting  and 
movement  of  the  lumber  was  caused  by  the  defective  condi- 
tion of  said  car,  in  this :  that  the  wheels  of  said  car  wabbled 
and  revolved  unevenly,  thereby  causing  the  lumber  on  the  car 
to  shift  or  move,  and  lay  irregularly  on  said  car,  as  above  set 
forth.  That  although  the  said  foreman  saw  the  condition  and 
position  of  the  lumber  on  the  said  car  after  the  lumber  shifted 
or  moved  as  above  set  forth,  he,  the  said  foreman,  ordered 
and  directed  the  said  James  B.  Truly  and  other  laborers  to 
continue  to  push  said  car  along  said  tramway  into  said  dry 
shed,  and.  Truly  trying  to  carry  out  and  execute  said  orders 
and  directions  of  said  foreman,  the  lumber  on  the  car  struck 
against  a  post  or  near  the  entrance  of  the  said  dry  shed, 
whereby  the  said  lumber  car  and  Truly  were  pushed  and 
knocked  off  the  tramway,  the  lumber  and  the  car  falling 
against  and  on  Truly,  bruising  him,  and  he  sustained  injuries, 
by  reason  whereof  he  died.  It  is  further  alleged  in  said 
counts  that  Truly,  in  pushing  said  car  of  lumber,  had  to  walk 
behind  said  car  of  lumber,  which  was  between  him  and  said 
post,  and  therefore  he  did  not  see  and  could  not  have  seen 
that  the  car  of  lumber  could  not  safely  pass  said  post,  and 
that  Truly  did  not  know,  and  did  not  have  any  reason  to  be- 
lieve, that  said  car  of  lumber  could  not  safely  pass  said  post, 
and  that  said  death  was  without  fault  of  said  Truly,  and 
caused  by  the  negligence  of  defendant."  The  fifth  count 
alleges:  ''That  Jas.  B.  Truly  was  employed  as  a  laborer  by 
said  defendant  to  help  load  lumber  on  a  car  at  said  defend- 
ant's dry  kiln,  and  push  the  car,  when  so  loaded,  along  a  tram- 
way, about  .  100    feet,   into   the  defendant's  dry  shed,  and 
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unload  the  lumber  from  said  car  in  said  dry  shed.    That,  James 
B.  Truly  being  so  employed  by  said  defendant  in  pushing  the 
car  so  loaded  with  lumber  on  said  tramway  from  the  dry  kiln 
to  the  dry  shed,  the  lumber  on  said  car  struck  against  a  post 
at  or  near  the  entrance  of  the  dry  shed,  whereby  the  said  lam- 
ber  and  James  B.  Truly  were  pushed  and  knocked  ofi  tbe 
tramway,  the  lumber  and  car  falling  against  and  on  the  said 
James  B.  Truly,  crushing  and  bruising  him,  and  he  sustained 
injuries,  by    reason  whereof  he,  within  a  few  hours,  died. 
That  Truly,  in  pushing  said  car  of  lumber,  had  to  walk  be- 
hind said  car  of  lumber,  which  was  between  him  and  said 
post,  and  therefore  he  did  not  and  could  not  safely  pass  said 
post,  and  that  he  did  not  know,  and  did  not  have  any  reason 
to  believe,  that  said  car  of  lumber  could  not  safely  pass  said 
post.     That  the  death  of  the  said  James  B.  Truly  occurred 
without  fault  on  the  part    of    said  Truly."    Defendant's 
demurrer  to  this  declaration  was  sustained.     Plaintiffs  de- 
clined to  amend,  and  final  judgment  was  rendered  for  defend- 
ant. 

D.  B.  Seal  and  Bloomfield  &  Cowan,  for  appellants. 
Mc Willie  &  Thompson,  for  appellee. 

WHITFIELD,  C.  J.  The  counsel  for  appellants  concede 
that  the  first  four  counts  of  the  declaration  were  drawn 
under  the  act  of  1898,  and  that,  under  Ballard  v.  Miss. 
Cotton  Oil  Company,  81  Miss.  507,  34  South.  533,  62  L. 
R.  A.  407,  no  recovery  could  be  had  under  that  act. 
But  it  is  insisted  that  certain  facts  are  set  out  in  these 
four  counts,  which,  taken  in  connection  with  the  fifth 
count,  state  a  common-law  cause  of  action.  We  think 
the  fifth  count  is  an  attempt  to  state  a  common-law 
cause  of  action,  but  it  is  perfectly  apparent  from  the  aver- 
ments of  the  declaration  that  the  deceased  knew  that  the  car 
was  defective,  and  must  have  known  the  location  of  the  post 
The  declaration  discloses  clearly  enough  to  us  that  he  must 
have  been  familiar  with  the  location  of  the  post  and  of  the 
j  surroundings,  and  it  is  expressly  shown  that  he  did  know  that 

,  the  car  was  defective  and  wabbled.    The  averment  on  this 

point  is  as  follows:  'TIaintiffs  further  allege  that  James  B. 
Truly  did  not  know,  nor  did  he  have  any  reason  to  believe, 
that  the  defective  car  wheel  would  cause  the  lumber  to  shift 
and  extend  so  far  on  each  side  of  the  car  that  it  could  not 
safely  pass  by  said  post  along  said  tramway  into  said  dry  shed. 
That  said  James.  B.  Truly,  in  pushing  said  car  of  lumber,  had 
to  walk  behind  said  car  of  lumber,  which  was  between  him 
and  said  post.  Therefore  he  could  not  have  seen  that  the 
car  of  lumber  could  not  safely  pass  said  post.  That  said 
James  B.  Truly  did  not  know,  and  did  not  have  any  reason 
to  believe,  that  the  defective  car  wheel  would  cause  the  lum- 
ber to  shift  and  to  extend  so  far  on  each  side  of  the  car  that  it 
could  not  safely  pass  by  said  post  along  said  tramway  into 
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said  dry  shed.    That  said  James  B.  Truly,  in  pashins  said 
car  of  lumber,  had  to  walk  behind  said  car  of  lumber,  which 
was  between  him  and  said  post,  and  therefore  he  could  not 
have  seen  that  the  car  of  lumber  could  not  safely  pass  the 
post.     That  the  said  James  B.  Truly  did  not  know,  and  did 
not  have  any  reason  to  believe,  that  said  car  of  lumber  could 
not  safely  pass  said  post."    Much  of  all  this  allegation  is  by 
way  of  inference.     But  it  is  plain  that  the  declaration  does 
not  deny  that  the  deceased  knew  the  car  wheel  was  defective, 
or  that  the  car  wheels  wabbled,  or  that  the  result  of  their 
wabbling  was  to  throw  the  lumber  over  the  side  of  the  car. 
On  the  contrary,  it  avers  that  '^be  walked  behind  the  car," 
and,  of  course,  must  have  seen  the  wabbling  of  the  wheels 
and  the  disarrangement  of  the  lumber.     So,  again,  the  allega- 
tion is  not  that  he  did  not  know  that  the  post  was  located 
just  where  it  was — just  as  close  as  it  was  to  the  car — but 
simply  that,  because  ''the  lumber  was  between  him  and  the 
post,  therefore  he  could  not  know  that  the  lumber  would  hit 
the  post."     It  is  perfectly  obvious  that  the  declaration  sub- 
stantially discloses  that  he  did  know  that  the  car  was  defect- 
ive, that  the  wheels  wabbled,  and  that  the  result  of  this  was 
to  disarrange  the  lumber  on  the  car,  and  that  he  was  perfectly 
familiar  with  the  locus  in  quo,  and  knew  the  location  of  the 
post.    It   is  impossible  to  save  the  cause  on  common-law 
principles,  when  the  deceased  stands  charged  with  a  knowl- 
edge of  these  facts.     But  it  is  said,  again,  that  ''the  superior 
officer"  ordered  the  deceased  into  the  place  of  danger,  and  he 
was  bound  to  obey,  and  therefore  appellants  should  recover. 
Bat  this  rule  is  always  qualified  by  the  exception  that  there  is 
no  liability  if  the  danger  is  such  that  no  prudent  man  would  have 
encountered  it,  as  is  said  in  the  authorities  cited   by  counsel 
for  appellants.     In  view  of  what  we  have  stated,  the  declara- 
tion shows  that  deceased  knew  that  the  risk  was  so  obviously 
dangerous  that  no  recovery  could  be  had  on  this  ground. 

And  finally  it  is  insisted  that  it  is  one  thing  to  be  aware  of 
defects  in  the  instrumentalities  furnished  by  the  master  in 
the  performance  of  services,  and  another  thing  to  know  and 
appreciate  risks  resulting  from  such  defects;  and  it  is  said 
that  the  question  is,  did  he  know,  or  ought  he  to  have  known 
in  the  exercise  of  ordinary  common  sense  and  prudence,  that 
the  risks  were  dangerous.^  14  Am.  &  Eng.  Enc.  of  Law  (ist 
Ed.)  p.  844,  and  note  thereto.  The  principle  is  sound  enough, 
but  the  trouble  here,  as  throughout  the  case,  is  the  state  of 
case  made  by  facts  averred  in  the  declaration.  We  think  it 
obvious,  from  the  averments  of  the  declaration,  that  deceased 
knew  the  risk  arising  from  the  defective  car  wheels.  The 
pleader  expressly  states  that  the  car  wheel  was  defective,  that 
it  wabbled,  and  that  the  result  of  the  wabbling  was  to  throw 
the  lumber  over  the  side  of  the  car,  and  that  deceased  walked 
behind  the  car.  He  therefore  necessarily  knew — because  he 
observed  the  facts  thus  stated,  and  knew  where  the  post  was 
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— that  the  risk  to  be  encountered  was  the  risk  of  having  the 
lumber  strike  the  post,  and  thus  of  being  thrown  back  oa 
him. 

^  We    have  given     the     case  most    careful  consideration, 
sincerely  sympathizing  with  the  appellants  in  their  great 
loss;  but,  within  the  rules  of  the  law,  well  settled  and  loDg 
established,  these  appellants  must  fail. 
AfiBrmed. 

* 

TRULY,  J.,  took  no  part  in  this  decision  of  this  cause. 


Simmons  v.  Southern  Traction  Co. 

{Supreme  Court  of  Pennsylvania^  Jan.  ^,  /po^.) 

[57  Atl.  Rep.  45.] 

Injury  to  Employee — Assumption  of  Risk — Obvious  Dangers.* 

An  employee  contracting  for  the  performance  of  hazardous  duties 
assumes  a  risk  incident  to  the  obvious  dangers  thereof. 

Same — Same—Same. 

Where  a  motorman  on  a  single-track  road  was  injured,  while  at- 
tempting to  replace  at  night  the  trolley,  which  had  slipped  from  the 
wire,  thereby  extinguishing  the  lights  of  the  car,  by  being  struck  by 
the  following  car,  it  was  the  result  of  the  risks  of  the  employment,  for 
which  defendant  was  not  liable,  though  the  single  track  was  operated 
without  signals. 

Appeal  from  Court  of  Common  Pleas,  Allegheny  Cbunty. 

Action  by  James  Simmons  against  the  Southern  Traction 
Company.  From  an  order  refusing  to  take  ofi  a  nonsuit, 
plaintiff  appeals.     Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and  DEAN.  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Frank  M.  McKelvey  and  Joseph  A.  McDonald,  for  appel- 
lant. 
James  C.  Gray  and  Clarence  Burleigh,  for  appellee. 

FELL,  J.  The  plaintiff  was  employed  as  a  conductor  on  a 
branch  of  the  defendant's  road  which  extended  from  Pitts- 
burg to  the  borough  of  Sheraden.  There  were  two  tracks  on 
most  of  the  branch  roads,  but  in  the  borough  and  in  one  or 
two  other  places  there  was  only  a  single  track.  On  the 
evening  of  the  accident  the  plaintiff  was  in  charge  of  an  extra 

*As  to  assumption  of  risks  incident  to  the  discharge  of  hazardous 
duties,  see  monograph  appended  to  l/ouisville  &  N.  R.  Co.  v.  Hall  (KyOi 
8  R.  R.  R.  541,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  541  (obvious  risks  from 
objects  overhead,  or  objects  too  near  track)  ;  Ladd  v,  Brockton  St*  Ry* 
Co.  (Mass.),  1  R.  R.  R.  342,  24  Am.  &  Bug.  R.  Cas.,  N.  S.,  342 ;  Lindasj 
V.  New  York,  N.  H.  &  H.  R.  Co.  (C.  C.  A.),  1  R.  R.  R.  378,  24  Am.  & 
Bng.  R.  Cas..  N.  S.,  378;  note,  11  Am.  &  Bag.  R.  Cas.,  N.  S.,  429; 
Seldomridge  z'.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  14  Am.  &  Kng.  R* 
Cas.,  N.  S.,  639 ;  Whatley  v.  Macon  &  N.  Ry.  Co.  (6a.),  11  Am.  &  Bug. 
R.  Cas.,  N.  S.,'425 ;  Rittenhouse  v,  Wilmington  St.  Ry.  Co.  (N.  Car.),  6 
Am.  &  Eng.  R.  Cas.,  N.  S.,  783. 
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car  or  tripper,  which  ran  between  regular  cars.  While  the 
car  was  on  the  single  track  in  the  borough,  the  trolley  slipped 
from  the  feed  wire,  the  car  stopped,  and  its  lights  were  ex- 
tinguished. The  plaintiff  got  down  on  the  track  in  order  to 
replace  the  trolley,  and  while  standing  back  of  his  car  he  was 
struck  and  injured  by  the  car  that  followed  it.  He  had  been 
in  the  employ  of  the  company,  running  extra  cars  on  this 
part  of  the  road,  for  27  days.  The  streets  of  the  borough 
were  lighted  by  electricity,  but  an  arc  light  near  the  place  of 
the  accident  happened  not  to  be  burning. 

In  support  of  his  contention  that  proper  appliances  had  not 
been  furnished,  the  plaintiff  made. an  offer  to  show  that,  by 
the  rules  of  the  company,  only  one  car  was  allowed  to  be  on 
the  single-track  extension  at  a  time;  that  no  signal  box  or 
other  appliance  was  placed  at  the  end  of  the  double  track  to 
warn  motormen  that  the  single  track  was  occupied,  and  no 
schedule  was  in  use  for  extra  cars;  and  that  signal  boxes  or 
other  appliances  were  in  general  use,  and  were  necessary  to 
avoid  accidents  where  schedules  failed  to  provide  for  such 
single-track  use.    This  ofler  was  overruled,  and  a  nonsuit 
entered.     If   the  testimony    offered    had  been  admitted,  it 
would  not  have  made  out  a  case  entitling  the  plaintiff  to  go 
to  the  jury.     Whatever  danger  there  was  in  the  use  of  the 
single  track  without  signals  was  obvious,  and  as  fully  known 
to  the  plaintiff  before  as  after  the  accident,  and  the  risk  was 
voluntarily  assumed  by  him.     In  Brossman  v.  Lehigh  Valley 
Railroad  Co.,    113  Pa.  490,  6  Atl.  226,  S7  Am.  Rep.  479*  & 
brakeman  who  had  been  employed  by  the  railroad  company 
for  six  months,  and  whose  duties  required  him  to  be  on  the 
top  of  box  cars»  was  injured  by  striking  a  bridge  which 
was    only    four    or  five  feet  above  the  tops  of    the  cars. 
Others  had  been  injured  before  in  this  way.     In  holding  that 
there  could  be  no  recovery,  it  was  said:    ''When  an  em- 
ployee, after  having  an  opportunity  to  become  acquainted 
wiUi  the  risks  of  his  situation,  accepts  them,  he  cannot  com- 
plain if  subsequently  injured  by  such  exposure.     By  contract- 
ing for  the  performai^e  of  hazardous  duties,  he  assumes  such 
risks  as  are  incident  to  their  discharge,  from  causes  open  and 
obvious,  the  dangerous  character  of  which  causes  he  has  bad 
opportunity  to    ascertain.''     In   Fulford  v.   Lehigh  Valley 
Railroad  Co.,  185  Pa.  329,  39  Atl.  iiis.  an  engineer  who  had 
been  employed  on  the  road  six  weeks  was  not  allowed  to  re- 
cover, where  his    injury  was  caused  by  striking  his  head 
against  the  side  of  a  bridge  which  was  dangerously  near  the 
side  of  the  passing  cab,  and  two  or  three  feet  nearer  than 
Was  usual  in  the  case  of  the  other  bridges  on  the  road.     To 
the  same  effect  are  the  decisions  in  Bellows  v.  Pennsylvania, 
^c.  Canal  &  Railroad  Co.,  157  Pa.  51,   27  Atl.  685.   and 
Fletcher  v.  Philadelphia  Traction  Co.,  190  Pa.  ii7»  42  Atl. 
S37.    In  the  latter  case  a  conductor  familiar  with  the  road 
was  killed  while  standing  on  the  side  step  or  running  board  of 
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an  open  summer  car,  and  engaged  in  putting  down  curtains 
during  a  thunderstorm,  by  being  struck  by  a  car  on  the  other 
track.  The  tracks  were  only  37  inches  apart,  and  the  con- 
ductor's experience  had  been  in  running  closed  cars,  and  he 
had  had  no  warning  or  instruction  as  to  open  cars. 
The  judgment  is  affirmed. 


JoNfis  ei  al.  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 

{Supreme  Court  of  Missouri^  Dec.  9, 1903.) 

[77  S.  W.  Rep.  890.] 

Parties— M  isjoinder. 

The  joinder  of  an  improper  or  unnecessary  party  plaintiff,  wkich  ren- 
ders the  petition  insufficient  to  support  a  judgment,  can  neither  be 
waived  nor  cured,  but  can  be  brought  up  on  motion  in  arrest  or  during 
the  trial. 

Same— Same. 

The  improper  or  unnecessary  joinder  of  a  party  plaintiff,  the  defect 
not  being  fatal  to  recovery,  is  to  be  deemed  waived  if  not  demurred  to, 
or  if  defendant  pleads  to  the  merits  after  the  overruling  of  a  demurrer, 
and  the  insertion  in  the  answer,  or  in  a  motion  for  a  new  trial,  of  an 
objection  to  the  joinder,  does  not  remove  the  waiver. 

Death  by  Wrongful  Act  In  Another  State— Action  by  Widow— Parties- 
Joinder. 
Gen.  St.  Kan.  1889,  par.  4518,  provides  that  the  personal  representa- 
tive of  one  killed  by  wrongful  act  may  sue  therefor,  and  that  the  dam- 
ages must  inure  to  the  benefit  of  the  widow  and  children.  Paragraph 
4519,  §  422a,  provides  that  where  the  residence  of  a  party  killed  by 
wrongful  act  is  in  another  state  the  action  may  be  brought  by  the  widow 
or  next  of  kin  ;  Mo.  Rev.  St.  1899,  g  457,  provides  that  when  a  cause  of 
action  has  accrued  by  the  laws  of  any  other  state  the  action  may  be 
brought  in  Missouri  by  the  person  or  persons  entitled  to  the  proceeds ; 
and  section  541,  Practice  Act  (Rev.  St.  1899,  p.  238),  provides  that  the 
trustee  of  an  expressed  trust  may  sue  iu  his  own  name  without  joining 
the  beneficiary  :  held^  that  the  widow  of  a  resident  of  Missouri  killed 
by  wrongful  act  in  Kansas  might  sue  alone  in  Missouri,  without  join- 
ing the  child  of  herself  and  deceased. 

Same — Same — Same — M  isjoinder. 

In  a  suit  by  a  widow  for  the  wrongful  death  of  her  husband  in  Kansas, 
the  joinder  of  the  child  of  herself  and  deceased  was  an  unnecessary  step, 
not  constituting  such  a  defect  as  could  be  taken  advantage  of  after  a 
plea  to  the  merits. 

Parties — Joinder. 

Where  a  statute  gives  the  widow  of  one  killed  by  wrongful  act  a 
right  of  action  for  the  death,  for  the  benefit  of  herself  and  children, 
and  the  widow  sues,  the  petition  naming  the  plaintiffs  as  the  widow, 
for  herself,  and  as  next  friend  of  her  child,  the  child  is  not,  by  a  strict 
construction  of  the  petition,  made  a  party  plaintiff  to  the  suit,  inas- 
much as  a  suit  by  an  infant  must  run  in  the  name  of  the  infant. 

Injury  to  Engineer — Assumption  of  Risk— Unattended  Cars. 

A  locomotive  engineer  does  not  assume  the  risk  of  cars  which,  hav- 
ing escaped  from  a  siding,  are  unattended  on  the  main  track,  where 
they  are  liable  to  be  run  into  by  a  regular  train. 

Same — Unattended    Cars — Freedom     from    Negligence — Burden  of 
Proof. 

Where  a  locomotive  engineer  is  killed  by  his  train  running  into  unat- 
tended cars  on  the  main  track,  they  having  escaped  from  a  siding,  the 
burden  is  on  the  railroad  to  show  freedom  from  negligence. 
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Same— Same— Fellow  Servants.* 

Where  a  railroad  engineer  is  killed  owing  to  his  train  running  into 
unattended  cars  on  the  main  track,  they  having  escaped  from  a  siding 
because  of  their  having  been  negligently  secured,  such  negligence  is 
not  that  of  fellow  servants,  it  being  the  duty  of  the  master  to  use  rea- 
sonable care  to  prevent  such  an  escape. 

Same— Same — Negligence— Presumptions. 

Where  railroad  cars  on  a  siding  escaped  to  the  main  track,  in  an 
action  for  the  death  of  an  engineer,  caused  by  his  train  colliding  with 
the  cars,  it  was  to  be  presumed  that  there  was  something  defective 
with  the  brakes  or  their  setting. 

Same— Escaped  Cars — Violent  Storm. 

Where  railroad  cars  standing  on  a  siding,  with  brakes  properly  set, 
are  driven  upon  the  main  track  by  a  storm  of  such  extraordinary  vio< 
lence  that  it  could  not  reasonably  have  been  anticipated,  the  railroad  is 
not  liable  for  injuries  to  an  employee  occasioned  by  the  cars  being  on 
the  main  track. 

Same— Same— Same— I  nstructlon. 

In  an  action  for  the  death  of  a  railroad  engineer  owing  to  cars  on  a 
skiing  having  escaped  to  the  main  track,  the  court  instructed  that,  if 
the  jnry  believed  that  the  cars  would  not  have  escaped  except  for  an  un- 
usually violent  storm,  defendant  was  not  liable  :  held^  that  the  instruc- 
tion presented  the  defense  of  a  storm,  severe  l>eyond  anticipation,  as 
favorably  to  defendant  as  it  could  have  asked. 

Same— Same — Negligence  in  Setting  Brakes— Sufficiency  of  Evidence. 
In  an  action  against  a  railroad  for  the  death  of  a  servant  occasioned 
by  cars  escaping  to  the  main  track  from  a  siding,  evidence  considered, 
and  held  sufficient  to  justify  the  jury  in  finding  that  the  brakes  had 
not  been  properly  set. 

Same— Same — Absence  of  Perailing  Switch— Negligence. 

In  an  action  against  a  railroad  for  the  death  of  a  servant,  owing  to 
cars  escaping  to  the  main  track  from  a  siding,  the  fact  that  there  was 
no  derailing  switch  did  not  show  negligence  per  se. 

Same— Same— Same— Evidence. 

Evidence  as  to  the  existence  and  use  of  derailing  switches  was 
proper. 

Same— Same — Same— Assumption  of  Risk. 

In  an  action  against  a  railroad  for  the  death  of  a  locomotive  engineer 
owing  to  his  train  colliding  with  cars  that  had  escaped  to  the  main 
track  from  a  siding,  the  fact  that  he  had  continued  in  defendant's  serv- 
ice knowing  that  there  was  no  derailing  switch  at  the  siding  in  ques- 
tion did  not  show  contributory  negligence  as  a  matter  of  law. 

*A8  to  whether  an  employee  whose  duty  it  is  to  furnish  appliances  and 
a  safe  place  to  work  is  a  fellow  servant  or  a  vice  principal  with  respect 
to  the  other  employees  of  the  common  master,  see  Texas  &  Pacific 
Railway  Co.  v,  Carlin  (U.  S.),  8  R.  R.  R.  627,  31  Am.  &  Eng.  R.  Cas., 
N.  S.,627  (foreman,  in  neglecting  to  see  that  track  is  left  clear  for 
approaching  train,  a  vice  principal  with  respect  to  hand  under  him)  ; 
Roche  V.  Denver  &  R.  G.  R.  Co.  (Colo.),  8  R.  R.  R.  955,  31  Am.  &  Eng. 
R.  Cas.,  N.  8.,  955  (person  to  whom  master  delegates  duty  of  furnishing 
•afe  place  to  work,  or  safe  appliances,  not  a  fellow  servant)  ;  Louisville 
&  N.  R.  Co.  V.  Pointer  (Ky.),  5  R.  R.  R.  181,  28  Am.  &  Eng.  R.  Cas.,  N. 
8-t  181  (under  laws  of  Virginia,  employee  charged  with  duty  of  main- 
taining safe  railroad  bed  a  vice  principal) ;  Wright  v»  Southern  Ry. 
Co.  (N.  Car.),  20  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  873  (care  of  roadbed  a 
nonassignable  duty)  ;  foot-note  appended  to  Pennsylvania  Co.  v, 
Fishack  (C.  C.  A.),  9  R.  R.  R.  85,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  85 
(7ard masters  or  road  masters);  foot-note  appended  to  Marsh  v,  Lehigh 
Valley  R.  Co.  (Pa.),  9  R.  R.  R.  545,  32  Am.  &  Eng.  R.  Cas.,  N.  S., 
545  (inspector  of  appliances,  etc.) ;  foot-note  appended  to  Birmingham 
'Traction  Co.  v.  Reville  (Ala.),  9  R.  R.  R.  524,  32  Am.  &  Eng.  R.  Cas., 
^•8.,524  (liability  of  railroad  companies  for  injuries  to  employees 
^^oin  unsafe  tracks  and  roadbeds). 
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Same — Same^Same — Negligence — Question  for  Jury. 

The  question  whether  the  siding'  without  a  derailing  switch 
reasonably  safe  appliance  was  one  for  the  jury. 

Same — Same— Negligence— instructions. 

The  court  instructed  that  if  the  jury  believed  that  defendant  nesrii* 
gently  failed  and  omitted  to  fasten  and  secure  the  cars,  whereby  they 
escaped,  etc.,  plaintiff  was  entitled  to  recover.  Defendant  claimed  that 
the  words  "fasten  and  secure"  rendered  the  instruction  erroneons,  as 
imposing  the  duty  of  making  the  car  incapable  of  fretting  loose.  The 
evidence  relative  to  fastening  cars  referred  to  brakes  and  bloclcs,  and 
the  instruction  complained  of  was  followed  by  one  defining  the  won! 
*' negligence,''  and  the  jury  were  instructed  that  defendant  was  onlr 
bound  to  use  reasonable  care,  using  ordinary  appliances,  and  that  they 
should  take  all  the  instruction  together :  heul,  that  the  instruction  was 
not  erroneous,  since,  even  standing  alone,  it  was  not  susceptible  of  the 
meaning  claimed,  and  especially  not  so  in  view  of  the  other  instructions. 

Same — Same — Same — Same. 

The  cars  not  having  been  blocked,  and  there  having  been  no  derail- 
ing switch,  and  plaintiffs'  evidence  having  tended  to  show  that  it  was 
not  unusual  for  cars  to  be  blocked  on  a  side  track,  and  that  derailing 
switches  were  in  common  use,  and  defendant's  evidence  tending  to 
show  that  blocks  were  not  ordinarily  used  when  the  brakes  were  well  set 
and  the  cars  on  a  level  track,  and  that  derailing  switches  were  not  ordi- 
narily used  on  such  a  track,  and  that  they  were  of  doubtful  utility,  an 
instruction  that  the  jury  might  consider  the  appliance  and  means  in 
common  use  was  not  erroneous  on  the  ground  that  there  was  no  evi- 
dence of  appliances  in  general  use  and  not  in  use  at  the  place  in  question. 

Same — Same — Assumption  of  Risk — Instruction. 

In  an  action  against  a  railroad  for  the  death  of  a  locomotive  engineer 
owing  to  his  train  having  collided  with  cars  that  had  escaped  from  a  sid- 
ing, there  was  evidence  that  the  accident  resulted  from  an  unusual 
storm,  and  the  jury  was  instructed  that  if  such  were  the  case  plaintiff 
could  not  recover,  and  that,  if  the  death  were  caused  by  an  ordinary 
peril  incident  to  the  business,  plaintiff  could  not  recover.    The  court 
instructed  that,  in  determining  whether  defendant  used  reasonable 
care  to  confine  the  cars,  the  jury  might  take  into  consideration  the  ap- 
pliances and  means,  if  any,  which  were  adopted  and  in  common  aod 
general  use  at  the  time  for  that  purpose,  at  similar  places,  by  prudently 
and  properly  conducted  railroads  :  held,  that  the  instruction  was  not 
erroneous  as  omitting  any  reference  to  assumed  risk. 

Dsmsges — I  nstruction. 

In  an  action  for  wrongful  death  under  Gen.  St.  Kan.  1889,  par.  4618, 
giving  the  widow  and  children  the  right  to  damages,  the  court  in- 
structed that  in  assessing  damages,  if  the  jury  found  for  plaintiff,  they 
should  assess  the  damages  with  reference  to  the  pecuniary  loss  sus- 
tained by  the  wife  and  child,  by  fixing  the  same  at  such  sum  as  wonld 
equal  the  probable  earnings  of  the  deceased,  taking  into  consideratiou 
his  age,  business  capacity,  experience,    habits,  health,  and  enerigy, 
during  what  would  probably  have  been  his  lifetime,  and  by  adding'  the 
same  to  the  value  of  his  services  in  the  attention  to  and  care  of  his 
family  and  the  education  of  his  child,  in  all  not  to  exceed  the  som  of 
$10,000 :  held  that,  while  it  was  subject  to  the  interpretation  that  it 
gave  as  the  measure  of  damages  all  wages  deceased  would  probably 
have  earned,  without  taking  into  consideration  natural  contingencies, 
and  without  considering  that  part  of  his  earnings,  at  least,  would  not 
necessarily  or  naturally  have  been  given  to  his  wife  and  children,  it 
was  not  reversible  error  in  view  of  the  verdict  for  $5,000,  and  Rev.  St. 
Mo.  1899,  §  865,  forbidding  reversal  for  any  error  not  materially  affect- 
ing the  merits. 

Ssme. 

It  was  proper  for  the  jury  to  take  into  account  what  deceased  wu 
earning,  his  capacity  to  earn,  and  probable  duration  of  his  life,  the 
contingencies  to  which  his  life  was  subject,  and  estimate  how  much 
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of  his  eamin£^  would  probably  have  inured  to  his  wife  and  child,  and 
w^hat  the  pecuniary  value  of  his  services  to  them  would  have  been. 

Injury  to  Engineer — Escaped  Cars— Evidence— Use  of  Derailing 
Switches  by  Other  Companies— Rules. 
In  an  action  against  a  railroad  company  for  the  death  of  a  servant 
owing  to  cars  escaping  to  the  main  track  from  a  siding,  there  was  no 
error  in  admitting  evidence  that  derailing  switches  were  in  use  in 
other  side  tracks  on  this  road,  nor  in  admitting  in  evidence  the  printed 
rules  of  the  company  regarding  the  precautions  to  be  taken  to  prevent 
cars  escaping  from  a  side  track. 

Id  Banc.  Appeal  from  Circuit  Court,  Jackson  County; 
Jno.  W.  Henry,  Judge. 

Action  by  Mary  Jones,  individually  and  as  next  friend  of 
Mary  Jones,  an  infant,  acrainst  the  Kansas  City,  Ft.  Scott  & 
Memphis  Railroad  Company.  From  a  judgment  in  favor  of 
plaintifis,  defendant  appeals.     Affirmed. 

L.  F.  Parker  and  Pratt,  Dana  &  Black,  for  appellant. 
William  Moore  and  James  A.  Reed,  for  respondents. 

VALLIANT,  J.  David  R.  Jones,  who  was  the  husband  of 
the  plaintiff  Mary  and  the  father  of  the  infant  Mary,  was  a 
locomotive  engineer  in  the  service  of  the  defendant,  and  was 
killed  in  a  railroad  accident  at  La  Cygne,  a  station  on  de- 
fendant's road,  in  the  state  of  Kansas,  which  accident  was 
caused,  as  plaintiffs  allege,  by  the  negligence  of  the  defend- 
ant. The  right  of  action  is  based  on  the  following  statutes 
of  Kansas:  Paragraph  125 1,  Gen.  St.  Kan.  1889,  as  follows: 
''Every  railroad  company  organized  or  doing  business  in  this 
state  shall  be  liable  for  all  damages  done  to  any  employee  of 
such  company  in  consequence  of  any  negligence  of  its  agents 
or  by  any  mismanagement  of  its  engineers  or  other  employees 
to  any  person  sustaining  such  damage."  Also  section  422, 
c.  80,  Gen.  St.  1868,  known  as  paragraph  4518,  Gen.  St.  Kan. 
1889,  as  follows:  ''When  the  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  personal  representa- 
tives of  the  former  may  maintain  an  action  therefor  against 
the  latter,  if  the  former  might  have  maintained  an  action 
had  he  lived,  against  the  latter  for  an  injury  for  the  same  act 
or  omission.  The  action  must  be  commenced  within  two 
years.  The  damages  cannot  exceed  ten  thousand  dollars  and 
mast  inure  to  the  exclusive  benefit  of  the  widow  and  chil- 
dren, if  any,  or  next  of  kin,  to  be  distributed  in  the  same 
manner  as  personal  property  of  the  deceased."  Also  para- 
graph 4519,  Gen.  St.  Kan.  1889,  also  designated  section  422a, 
as  follows:  "Be  it  enacted  by  the  Legislature  of  the  state  of 
Kansas,  that  in  all  cases  where  the  residence  of  the  party 
whose  death  has  been  or  hereafter  shall  be  caused  as  set  forth 
in  section  422  of  chapter  80,  Gen.  St.  1868,  is  or  has  been,  pt 
the  time  of  his  death  in  any  other  state  or  territory,  or  when 
being  a  resident  of  this  state,  no  personal  representative  is  or 
has  been  appointed,  the  action  provided  in  said  section  422 
may  be  brought  by  the  widow,  or  where  there  is  no  widow, 
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by  the  next  of  kin  of  such  deceased."    The  plaintiff  is  Mary 
Jones  the  widow,  suing  in  her  own  right,  and  the  same 
Mary  in  the  capacity  of  next  friend  duly  appointed,  suing   in 
behalf  of  the  other  Mary,  an  infant  5  years  old,  the  only  child 
of  the  deceased.    The  negligence  charged  in  the  petition   is 
that  the  defendant  placed  on  its  side  track  at  La  Cygne  three 
freight  cars,  and  negligently  failed  to  perform  its  duty  in 
that  connection  in  the  following  particular,  viz. :    To  fasten 
and  secure  the  cars  on  the  side  track ;  to  keep  the  brakes 
property  set  and  the  cars  properly  blocked ;  to  provide  the 
cars  with  sufficient  brakes,  in  good  order,  to  hold  them   in 
place;  to  provide  the  ends  of  the  side  track  with  safety  or 
derail  switches  or  other  devices  of  the  kind  usually  provided 
by  railroads  at  such  places,  and  in   common    use  at  such 
places,  to  protect  the  main  track  from  loose  cars,  and  to  pre- 
vent cars  when  not  under  control  from  passing  from  the  side 
track  to  the  main  track.     The  petition  states  that  in  conse- 
quence of  this  failure  of  duty  on  the  part  of  the  defendant  the 
three  freight  cars  mentioned  were  suffered  to  escape  from 
the  side  track  and  run  loosely  and  unattended  to  and  upon  the 
main  track,  where  they  came  into  collision  with  the  locomo- 
tive engine  which  the  plaintiff's  husband  was  operating,  draw- 
ing a  freight  train,  and  in  consequence  thereof  he  received 
injuries  of  which  on  the  next  day  he  died.     The  answer  of 
the  defendant  was,  first,  a  plea  that  the  infant  Mary  was  not 
a  proper  or  necessary  party  to  the  suit;  second,  a  general 
denial;  and,  third,  a  plea  of  contributory  negligence,  to  which 
livas  a  reply  of  general  denial.     Upon  the  trial  the  plaintiff 
made  the  formal  proof  of  her  appointment  as  next  friend  of 
the  infant,  and  that  she  was  the  widow,  and  the  infant  the 
only  child,  of  the  deceased.     Concerning  the  accident  the 
testimony  for  the  plaintiff  tended  to  show  as  follows:    At 
La  Cygne  the  defendant's  road  runs  north  and  south.     On  a 
side  track  at  that  station,  on  the  evening  of  June  25,  1897, 
there  were  several  freight  cars  stationed.     Of  these  the  one 
farthest  south  was  a  coal  car  loaded  with  ties,  next  north, 
after  a  space  of  200  or  .^00  feet,  was  a  stock  car,  and  attached 
to  it  on  the  north  end  was  a  box  car.     From  the  north  end  of 
the  switch  to  a  point  beyond  where  the  box  car  and  stock  car 
stood  it  was  slightly  upgrade.     From  the  stock  car  to  the 
coal  car  it  was  nearly  level,  beyond  the  coal  car  to  the  main 
track  it  was  slightly  downgrade,  and  the  main  track  was 
downgrade  from  the  end  of  the  switch  to  the  place  of  the 
accident.     Between  8  and  9  o'clock  on  the  evening  of  the  day 
named  a  storm  of  wind,  rain,  and  hail  came  from  the  north- 
west, which  drove  the  three  cars  down  the  side  track  out  on 
the  main  track,  and  down  it  for  a  distance  of  a  mile,  at  which 
point  a  locomotive  drawing  a  freight  train,  going  north, 
came  forcibly  in  collision  with  the  coal  car  and  caused  a 
wreck  of  the  engine.     The  plaintiff's  husband,  who  was  the 
engineer  in  charge  of  the  locomotive,  received  severe  injuries 


Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S       369 

Jones  V.  KanMW  Citj,  etc.,  R«  Co 

of  which  he  died  the  next  day.    It  was  a  dark  night;  the 
engine  was  running  at  the  nsnai  rate,  facing  the  wind  and 
rain.    The  train  was  running  on  its  schedule  time,  and  had 
the  right  of  way ;  the  deceased  was  in  the  discharge  of  his 
regular  duty.     It  was  a  severe  but  not  an  unprecedented 
storm;  the  damage  done  by  it  in  and  around  the  station  was 
not  serious.    No  houses  or  trees  were  blown  down.     Storms 
as  severe  were  not  so  unusual  in  that  vicinity  as  to  be  beyond 
expectation.    This  switch  track  was  not  equipped  with  what 
in  the  testimony  was  called  a 'derail  switch,"  although  a 
considerable  number  of  side  tracks  of  defendant  along  that 
part  of  its  road  between  Ft.  Scott  and  Kansas  City  did  have 
that  equipment.    A  ^'derail  switch"  is  a  device  which  when  set 
will  cause  a  car  running  loose  on  the  side  track  to  run  off  its 
rails  to  the  ground  before  reaching  the  main  track,  and  •  it  is 
contrived  to  prevent  accidents  of  this  kind.    The  testimony 
for  plaintiff  also  tended  to  show  that  the  brakes  were  not  set 
on  the  three  cars  that  escaped,  and  that  they  were  not  blocked 
or  otherwise  fastened.    These  three  were  the  only  cars  of 
those  on  that  side  track  that  night  that  were  driven  out  by 
that  storm.    The  testimony  for  the  defendant  tended  to  prove 
that  the  three  cars  in  question  were  supplied  with  good  and 
sufficient  brakes,  that  the  brakes  were  set,  and  that,  as  set, 
they  afforded  all  the  security  required  for  holding  the  cars  in 
place  under  ordinary  conditions,  or  conditions  that  might 
reasonably  be  anticipated.      That  the  storm  was  of  such 
pnusual  force  that  it  could  not  have  been  reasonably  antic- 
ipated.   That  the  device  called  the  derail  switch  was  not 
osually  used  in  side  tracks  level  or  nearly  so  as  this  was,  but 
only  where  the  grades  were  steep.    That  a  derail  switch  was 
not  only  not  necessary,  but  not  desirable,  in  a  side  track  like 
this.    That  such  a  switch  had  its  own  difficulties  and  draw- 
backs, which  rendered  its  usefulness  in  the  long  run  question- 
able.   The  case  was  given  to  the  jury  under  instructions 
which  will  be  hereinafter  discussed.     The  trial  resulted  in  a 
verdict  and  judgment  for  the  plaintiff  for  $5,000.    The  de- 
fendant appeals. 

I.  It  is  assigned  for  error  that  the  minor  child  of  the  de» 
ceased  was  not  a  proper  or  necessary  party.  There  was  a 
demurrer  to  the  petition  on  that  ground,  which  was  over- 
rnled,  whereupon  the  defendant  filed  an  answer  in  which  it 
set  np  the  same  objection  to  the  petition.  The  defect,  if  it 
was  such,  appearing  on  the  face  of  the  petition,  could  be 
reached  only  by  demurrer,  unless  it  was  such  a  defect  as 
affected  the  validity  of  the  cause  of  action,  rendering  the 
petition  insufficient  to  support  a  judgment,  in  which  case  the 
defect  could  be  neither  waived  nor  cured,  but  could 
be  brought  up  on  motion  in  arrest  or  during  the  tria). 
But  if  it  was  not  a  defect  fatal  to  the  right  of  recovery, 
if  it  was  one  that'  could  be  waived,  it  will  be  deemed 
to  have  been  waived  unless  it  was  brought    to    the    at- 
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tention  of  the  court  by  demurrer,  and  unless,  if  the  de- 
murrer was  overruled,  the  defendant  declined  to  plead  to  the 
merits.  Pleading  to  the  merits  after  such  a  demurrer  is 
overruled  waives  the  right  to  complain  of  the  ruling.  The 
insertion  in  the  answer  of  a  clause  which  was  only  a  repeti- 
tion of  the  demurrer  did  not  avoid  the  effect  above  stated  of 
answering  over.  Nor  can  that  consequence  be  avoided  by 
inserting  in  the  motion  for  a  new  trial,  as  was  done  in  this 
case,  that  the  court  erred  in  overruling  the  demurrer.  The 
petition,  the  demurrer,  and  the  judgment  of  the  court  on  the 
demurrer  constitute  a  part  of  the  record  proper,  and  that 
judgment  in  reviewable  without  exception,  whereas  the 
motion  for  a  new  trial  relates  to  matters  only  that  are  pre- 
served by  the  bill  of  exceptions.  Unless,  therefore,  the 
alleged  defect  of  parties  in  this  case  is  of  such  a  nature  as  to 
defeat  the  right  of  action,  the  point  is  not  properly  before  us 
for  review. 

The  defect,  as  stated  in  the  demurrer  and  in  the  answer,  is 
that  the  infant  Mary  Jones  ''is  not  a  proper  or  necessary 
party."  If  she  is  merely  an  unnecessary  party,  she  may  be 
dropped  at  any  time  (Patterson,  Mo.  Code  Pleading,  956. 
looi ;  Powell  v.  Banks,  146  Mo.  620,  48  S.  W.  664)  without  af- 
fecting the  rights  of  the  other  plaintiff  who  is  a  necessary  party. 
There  is  no  obscurity  in  the  meaning  of  the  term  ''not  a  nec- 
essary party."  It  means  that  the  suit  can  proceed  just  as 
well  without  her,  and  in  that  event,  if  her  presence  has  the 
effect  to  hinder  or  burden  the  case,  she  may  be  dropped.  But 
the  meaning  of  the  term  "proper  party"  is  not  so  clear.  The 
word  "or,"  which  the  pleader  has  here  used,  may  be  used  in 
two  forms.  In  one  it  corresponds  to  either,  and  in  that  sense 
the  term  "proper  or  necessary"  would  mean  "either  proper 
or  necessary,"  that  is,  one  or  the  other.  In  the  other  form  it 
means  to  express  the  same  thing  alternatively  in  different 
words;  in  that  sense  the  term  "not  proper  or  necessary" 
would  imply  that  it  was  not  proper,  that  is,  not  necessary. 
The  latter  is  probably  the  sense  in  which  the  pleader  used  the 
term.  If  it  is  not  used  in  that  sense,  then  there  is  nothing 
to  show  what  was  meant  by  saying  that  the  infant  was  not  a 
proper  party.  If  she  was  merely  an  unnecessary  party,  her 
presence  in  the  case  is  not  such  a  defect  as  would  justify  a 
reversal  of  the  judgment. 

Appellant  takes  the  position  that  the  infant  cannot  main- 
tain the  suit  because  the  Kansas  statute  does  not  confer  on 
her  the  right  of  action,  and  that  the  widow  alone  cannot 
maintain  it  because  she  is  not  alone  entitled  to  the  proceeds. 
To  sustain  this  position,  appellant  relies  on  McGinnis  v.  Mo. 
Car  &  Foundry  Co.  (Mo.  Sup.)  73  S.  W.  586.  In  that  case  it 
was  held  by  this  court  that  the  liability  created  by  a  statute 
of  Illinois,  similar  in  character  to  that  created  by  the  Kan- 
sas statute  with  which  we  are  now  concerned,  could  not  be 
enforced  in  this  state  at  the  suit  of  one  who  was  not  author- 
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ized  by  the  statute  of  Illinois  to  maintain  the  suit.    The 
Illinois  statute  conferred  the  right  of  action  on  the  personal 
representative,  that  is,  the  executor  of  the  will  or  adminis- 
trator of  the  estate  of  the  deceased,  and  it  was  held  that,  the 
liability  and  the  right  of  action  being  created  by  statute,  only 
the  person  to  whom  the  statute  gave  the  right  could  maintain 
the  suit;  and  if,  as  in  that  case,  the  foreign  statute  gave'  the 
right  to  one  whose  authority  extended  not  beyond  the  limits 
of  this  state,  he  could  not  sue  here.    It  was  also  held  in  that 
case  that  our  statute  (section  548,  Rev.  St.  1899)  which  under- 
took to  authorize  the  appointment  of  a  person  in  this  state — 
other  than  the  person  specified  in  the  foreign  state — to  main- 
tain the  suit,  was  invalid.    The  Kansas  statute,  however,  on 
which  this  suit  is  based,  differs,  in  the  feature  we  are  now  con- 
sidering, from  the  statute  of  Illinois.    The  Kansas  statute 
declares  the  liability,  gives  the  right  of  action  to  the  personal 
representative  of  the  deceased,  specifies  that  the  damages  to 
be  recovered  shall  inure  to  the  exclusive  benefit  of  the  widow 
and  children  or  next  of  kin,  and  then  provides  that  where  the 
deceased  is  not  a  resident  of  the  state  the  suit  may  be  maio- 
tained  by  the  widow,  or,  if  there  is  no  widow,  then  by  the  next 
of  kin.    The  right  of  the  widow,  therefore,  to  maintain  this 
suit  is  in  line  with  the  law  laid  down  in  McGinnisv.  Foundry 
Co.,  above  mentioned.     The  damages  to  be  recovered  are  to 
inure,  according  to  the  express  terms  of  the  statute,  to  the 
exclusive  use  of  the  widow  and  children  or  next  of  kin. 
Therefore,  when  the  administrator  sues  and  recovers,  he  does 
so,  not  for  the  use  of  the  estate  in  general,  but  for  the  use  of 
the  beneficiaries  named.     He  is,  in  effect,  created  by  the 
statute  a  trustee  of  an  express  trust  for  the  use  of  the  widow 
and  next  of  kin.    And  if  there  is  no  administrator,  or  if  the 
deceased  was  not  a  resident  of  Kansas,  the  widow  may  sue. 
But  when  she  sues  and  recovers,  it  is  not  for  her  now  use 
alone,  but  for  the  use  of  herself  and  the  children  or  next  of 
kin.    She  thereby  becomes  the  trustee  of  an  express  trust, 
so  created  by  the  statute  which  created  the  liability. 

It  is  argued  in  behalf  of  appellant  that  although  the  widow» 
by  the  law  of  Kansas,  may  sue  alone,  yet  by  force  of  our 
statute  (section  547,  Rev.  St.  1899)  she  cannot  do  so  because 
she  is  not  alone  entitled  to  that  which  may  be  recovered. 
The  language  of  our  statute  is:  ^'Whenever  a  cause  of  action 
has  accrued  under  or  by  virtue  of  the  laws  of  any  other  state 
or  territory,  such  cause  of  action  may  be  brought  in  any  of 
the  courts  of  this  state,  by  the  person  or  persons  entitled  to 
the  proceeds  of  such  cause  of  action:  provided,  such  person 
or  persons  shall  be  authorized  to  bring  such  action  by  the 
laws  of  the  state  or  territory  where  the  cause  of  action 
accrued."  That  statute  was  intended  to  aid  a  resident  of  this 
state  in  availing  herself  of  the  provisions  of  the  foreign  stat- 
ute, and  it  should  be  construed  as  an  enabling,  not 
as  a  disabling,   statute.    It    was    intended    to    confer    a 
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right,   not    to    restrict    one.     If    by    the    law   of  Kansas 
the  widow  had  the  right,  our  statute   was    not    desi^rned 
to    take    it    from    her.    This    construction    renders     that 
section  of  our  statute  in  harmony  with  section  S4i  of   oar 
Practice  Act  (Rev.  St.  1899,  p.  238),  which  provides  that  a 
trustee  of  an  express  trust  may  sue  in  his  own  name  without 
joining  with  him  the  person  for  whose  benefit  the  suit   is 
prosecuted.     But  whilst  a  trustee  of  an  express  trust    may 
sue  in  his  own  name  without  joining  the  person  for  whose 
benefit  the  suit  is  prosecuted,  he  is  not  forbidden  to  join  the 
beneficiary,  and,  if  he  does  so,  the  most  that  can  be  said   in 
criticism  of  the  act  is  that  it  was  unnecessary.     In  the  case 
at  bar,  the  widow  and  her  child  were  the  sole  beneficiaries  of 
the  suit,  so  declared  by  the  Kansas  statute,  and  by  the  same 
statute  the  widow  was  authorized  to  sue  and  recover  for  the 
benefit  of  herself  and  her  child.    She  might  have  sued  alone 
as  trustee  of  the  express  trust,  using  apt  words  to  show  her 
authority ;  and,  if  she  has  joined  the  child  with  her  in  the 
suit,  it  was  a  useless  act,  but  it  has  impinged  no  one's  rights. 
Strictly  construing  the  petition  herein,  the  child  has  not 
been  made  a  party  to  the  suit.    When  a  suit  is  prosecuted  in 
the  name  of  an  infant,  it  must  run  in  the  name  of  the  infant, 
as  plaintiff,  by  its  guardian  or  next  friend,  and  not  in  the 
name  of  the  guardian  or  next  friend  for  the  infant.    The 
infant  is  the  plaintiff,  not  the  guardian  or  next  friend.     An 
executor  or  administrator  sues  in  his  own  name  because  the 
title  is  in  him,  but  the  title  to  the' infant's  property  or  choses 
in  action  is  not  in  the  guardian  or  next  friend,  but  in  the 
infant.     In  this  case,  if  the  infant  was  a  necessary  party, 
the  petition  would  be  subject  to  criticism,  because  the  plain- 
tiffs are  named  in  the  petition  as  Mary  Jones  for  herself  and 
the  same  Mary  as  next  friend  to  the  child,  the  legal  effect  of 
which,  when  taken  with  the  other  averments  of  the  petition, 
is  that  the  plaintiff  is  Mary  Jones,  as  widow,  suing  for  her- 
self, and  the  same  Mary  suing  as  trustee  of  an  express  trust 
for  her  child.     The  statute  of  Kansas  gives  her  the  right  to 
sue  in  that  capacity,  and  our  statute  does  not  abridge  that 
right. 

2.  The  refusal  by  the  court  of  the  instructions  asked  in  the 
nature  of  a  demurrer  to  the  evidence  is  assigned  as 
error.  As  the  foundation  for  their  theory  on  this  branch 
of  the  case,  the  learned  counsel  for  appellant  state 
three  propositions,  viz.,  that  the  burden  is  on  the  plaintiff  to 
prove,  first,  negligence  on  the  part  of  the  defendant,  second, 
the  specific  negligence  charged,  and,  third,  that  the  negli- 
gence was  the  proximate  cause  of  the  injury;  and  to  these 
they  add  that,  in  the  beginning,  the  plaintiff  is  met  by  the 
presumptions,  first,  that  the  master  has- performed  his  duty, 
and,  second,  that  the  catastrophe  was  the  result  of  the  usual 
and  ordinary  hazards  incident  to  the  business,  the  risk  of 
which  the  servant  assumed  when  he  entered  into  the  service. 
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The  proposition  that  the  harden  is  on  the  plaintiff  to  prove 
his  case  is  conceded,  and  that  the  presumption  is  in  the  de- 
fendant's favor  in  the  beginning  folloiws  as  a  corollary.     It  is 
also  beyond  dispute  that  there  are  dangers  incident  to  the 
basiness  of  operating  a  locomotive  on  a  railroad,  even  when 
the  business  is  conducted  with  due  care  on  the  part  of  both 
master  and  servant ;  that  of  such  dangers  the  servant  assumes 
the  risk,  and,  if  he  is  injured  through  an  accident  that  is  in- 
cident to  the  business,  without  fault  of  the  master,  he  cannot 
recover.     Proof,  therefore,  of  the  mere  fact  that  the  servant 
was  injured  in  the  master's  service  is  not  sufficient  to  make 
oat  a  prima  facie  case  for  the  plaintiff.    To  that  extent  the 
authorities  cited  in  the  brief  for  appellant  sustain  those  prop- 
ositions.    Yarnell  v.  R.  R.,  113  Mo.   570,  21   S.  W.  i,  18  L. 
R.  A.  599;  Murphy  v.  R.  R.,  lis   Mo.    in,   21   S.   W.  862. 
Bat  when  cars  are  found  running  loose  and  unattended  on  the 
main  track  at  a  time  and  place  when  and  where  they  are  lia- 
ble to  cause  the  wreck  of  a  regular  train,  it  cannot  be  said 
that  the  danger  so  incurred  is  one  of  the  usual  and  ordinary 
hazards  incident  to  the  business.     It  is  not  a  usual  and  ordi- 
nary occurrence  in  a  prudently  managed  business  for  cars  to  be 
found  running  loose  in  that  manner;  it  does  not  ordinarily 
occur  unless  some  one  has  neglected  his  duty;  and  it  is  not, 
therefore,  a  risk  assumed  by  the  servant.     And  since  it  is  an 
occurrence  not  likely  to  happen  in  the  orderly  course  of 
business,  when  it  does  happen,  and  a  servant  is  injured  in 
consequence,  it  calls  for  an  explanation.     Upon  whom  does 
the  burden  of  making  the  explanation  devolve?    It  devolves 
either  on  the  injured  servant  or  on  the  master.     If  it  was  the 
duty  of  the  injured  servant  to  attend  to  those  cars  on  the 
side  track,  to  see  that  they  did  not  escape,  then  the  burden 
of  making  the  explanation  devolved  on  him.     But  if  he  had 
nothing  to  do  with  securing  the  cars  in  their  position  on  the 
side  track,  if  bis  duty  related  only  to  the  operation  of  the 
locomotive  engine,  then  there  is  no  explanation  due  from 
him. 

The  question  of  the  negligence  of  a  fellow  servant  does  not 
enter  into  this  case,  because,  as  was  shown  by  the  pleadings 
and  proof,  the  statute  law  of  Kansas  makes  the  railroad  com- 
pany liable  to  a  servant  for  the  consequences  of  the  negli- 
gence of  a  fellow  servant.  But,  even  at  common  law,  the 
negligence  charged  in  this  case  was  not  the  negligence  of  a 
fellow  servant.  It  is  the  master's  duty  to  furnish  the  servant 
reasonably  safe  appliances  and  a  reasonably  safe  field  of 
operation.  This  duty,  of  course,  in  an  extensive  business, 
the  master  cannot  attend  to  in  person,  must  intrust  to  serv- 
ants, but  the  servants  to  whom  it  is  intrusted  act  in  the  master's 
place  and  perform  his  duty,  and  if  they  are  negligent  it  is  his 
negligence.  It  is  necessary  to  observe  a  distinction  between 
the  performance,  on  the  one  hand,  of  the  work  for  which  the 
business  is  undertaken,  and  the  furnishing,  on  the  other,  of 
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the  appliances  and  field  of  operation  with  which  and  in  which 
to  do  the  work.     In  the  one,  the  servants  are  working  for  a 
common  master;  in  the  other,  the  master,  either  per  se  or 
per  alium,   is  performing    his    duty  to  his  servant.     And, 
whether  he  acts  per  se  or  per  alium,  if  he  fails  to  exercise 
reasonable  care,  he  is  negligent.     It  was  the   dnty  of  the 
master  in  this  case  to  use  reasonable  care  to  prevent  those 
cars  escaping,  and  therefore,  when  they  were  found  running^ 
loose,  so  as  to  imperil  the  life  of  the  servant  who  was  in    the 
due  performance  of  his  duty,  the  presumption  is  the  master 
did  not  use  reasonable  care  to  hold  its  cars  on  the  side  tracks 
and  the  burden  is  on  him  to  prove  that  he  performed  his  duty 
in  this  respect;  it  devolves  on  him  to  explain  the  occurrence. 
It  was  not  attempted,  on  the  part  of  the  defendant,  to 
prove  the  cars  with  good  brakes,  and  the  brakes  properly  set, 
were  liable  to  escape  under  conditions  that  might  reasonably  be 
anticipated.     On  the  contrary,  when  confronted  with  the  fact 
that  the  side  track  was  not  equipped  with  a  derail  switch,  the 
defendant  offered  testimony  to  prove,  and  now  contends,  that 
with  good  brakes,  and  the  brakes  properly  set,  the  cars  were 
secure  under  ordinary  conditions.     But  if  the  brakes  were  not 
set  or  the  cars  blocked,  they  were  liable,  under  ordinary  con- 
ditions, to  do  just  what  these  cars  did.     Therefore,  when  it 
was  shown  that  they  did  escape,  the  presumption  arose  that 
there  was  something  wrong,  whether  with  the  brakes  or  their 
setting.     The  defendant,  to  meet  this  presumption,  undertook 
to  prove  that  the  cars,  although  the  brakes  were  set,  were 
driven  out  by  a  storm  of  such  extraordinary  force  that  it  was 
not  to  have  been  reasonably  anticipated.     If  that  was  the  fact, 
the  plaintiff  was  not  entitled  to  recover  (Stoher  v.  Ry.,  los 
Mo.  192,  16  S.  W.  S9i;  McPherson  v.  Ry.,  97  Mo.  25s,  10  S. 
W.  846;  Brash  v.  St.  Louis,  161   Mo.  433.  61  S.  W.  808),  and 
the  jury  were  so  instructed.    That  there  was  a  severe  storm 
on  that  occasion  is  shown  by  the  evidence  on  both  sides,  and 
that  these  cars  were  moved  out  by  the  wind  is  a  natural  in- 
ference.    Whether  the    wind    was  strong    enough  to  have 
moved  them  if  the  brakes  had  been  set,  was  an  open  ques- 
tion.    That  it  was  an  unprecedented  storm,  even  the  evi- 
dence of  the  defendant  can  hardly  be  said  to  prove;  that  it 
was  a  storm  of  such  unusual  violence  as  that  it  could  not  have 
reasonably  been  anticipated  by  one  whose  duty  it  was  to  take 
measures  to  guard  against  storms,  is  a  fairly  debatable  prop- 
osition under  the  evidence.     There  were  no  substantial  build- 
ings or  large  trees  blown  down.     The  photographs  which 
defendant  put  in  evidence,  which  were  taken  shortly  after  the 
storm,  show  little,  if  any,  effect  of  the  wind.    There  was  evi- 
dence to  the  effect  that  storms  of  as  great  force,  though  not 
frequent,  were  to  be  expected,  and  that  sometimes  storms  of 
greater  severity  had  occurred  in  that  vicinity.     There  was  a 
reference  by  one  of  defendant's  witnesses  to  a  cyclone  cellar^ 
to  which  his  thoughts  turned  when  this  storm  arose,  but  to 


Vol  10  R  R  R— Vol  33  Am  ft  Eng  R  Cab,  N  S       375 

Jonea  v,  Kansas  City,  etc.»  R.  Co 

which  he  did  not  find  it  necessary  to  go  •on  this  occasion. 
The  reference  only  goes  to  show  that  a  cyclone  cellar  was  a 
contriTance  not  unknown  to  people  in  that  vicinity,  Although 
the  storm  was  severe,  yet,  if  it  was  such  a  storm  as  common 
experience  taught  people  in  that  vicinity  to  expect,  it  was  the 
duty  of  the  defendant  to  have  expected  it,  and  to  have  made 
reasonable  provision  to  guard  against  its  effect.  The  testi- 
mony as  to  the  force  of  the  storm,  and  as  to  its  being  the 
cause  of  the  accident,  was  conflicting.  So  far  as  the  questions 
relating  to  the  force  and  effect  of  the  storm  were  involved, 
the  case  was  given  to  the  jury  under  the  following  instruction : 
**If  you  believe  from  the  evidence  that  the  cause  of  the  cars 
beine  on  the  main  track  was  an  unusually  violent  storm,  and 
that,  if  there  had  not  been  such  a  storm,  they  would  not  have 
run  out,  then  the  defendant  was  not  in  law  at  fault  for  their 
being  there,  and,  without  regard  to  other  questions  in  the 
case,  you  should  find  your  verdict  for  defendant."  That  in- 
straction  presented  that  feature  of  the  case  to  the  jury  in  at 
least  as  favorable  light  as  defendant  could  have  asked.  After 
the  verdict  of  the  jury  under  that  instruction,  the  defendant 
has  no  right  to  ask  an  appellate  court  to  say  that  the  cause  of 
the  accident  was  an  unusually  violent  storm,  unassisted  by 
any  negligence  of  the  defendant. 

On  the  charge  in  the  petition  that  the  brakes  were  not  set, 
the  testimony  was  conflicting.  Appellant  argues,  in  reference 
to  this  feature  of  the  case,  as  though  the  only  evidence  in 
support  of  the  charge  was  that  by  one  witness  who  testified 
that,  as  he  passed  the  coal  car  which  was  loaded  with  ties,  he 
tested  the  brake  by  giving  it  a  kick  with  his  foot,  and  dis- 
covered that  it  was  loose.  This,  he  said,  he  did  from  force  of 
habit,  having  formerly  been  in  the  railroad  business,  and 
accustomed  to  apply  that  test  in  his  inspection  of  cars  to 
see  if  the  brakes  were  set.  We  infer  from  the  testimony  of 
one  of  the  defendant's  witnesses  that  it  was  not  a  usual  man- 
ner of  examining  the  brakes.  He  testified  that  he  kicked  a 
brake  on  one  of  these  cars  in  passing,  and  thereby  found  it 
firmly  set.  But  that  was  not  the  only,  nor  was  it  the  best, 
evidence  that  the  brakes  were  not  set.  The  fact  that  the 
cars  went  out  by  the  force  of  a  wind  which  the  jury  found 
was  not  su£Bcient  to  have  drawn  them  out  if  the  brakes  had 
been  set,  tends  to  show  that  they  were  not  set. 

The  defendant's  testimony  tended  to  show  that  this  coal 
car  was  loaded  with  ties  about  3  o'clock  in  the  afternoon,  and 
left  on  a  part  of  the  side  track  which  was  nearly  level,  and 
that,  before  leaving  it,  the  foreman  set  the  brakes.  It  was 
later  in  the  afternoon  or  evening,  probably  7  or  8  o'clock, 
when,  according  to  the  plaintiff's  witness,  he  kicked  the 
brake  and  found  it  loose.  The  defendant's  testimony  in  ref- 
erence to  the  brakes  on  the  two  other  cars  was  not  so  posi- 
tive. One  witness  passed  within  a  few  feet  of  them,  and 
looked  at  them  as  he  passed,  and  the  brakes  seemed  to  be  set. 
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He  did  not  get  oq  the  cars  or  touch  the  brakes.  Another 
witness  testified  that  he  came  in  on  a*  freight  train  that  after- 
noon, and,  as  they  had  to  leave  some  cars  on  the  side  track, 
it  became  necessary  to  shove  these  two  cars  which  were  then 
standing  farther  north,  to  the  position  in  which  they  were 
finally  left,  and  they  did  so.  He  testified  that  the  two  cars 
were  coupled  together,  that  the  brake  on  the  south  end  of  the 
north  car  was  set,  that  the  cars  were  shoved  by  the  train 
without  first  loosening  the  brake,  and  that  the  brake  held  the 
wheels  on  one  end  of  the  car  so  that  -  they  did  not  turn.  He 
left  the  cars  in  that  condition.  So  that,  according  to  his 
testimony,  there  was  but  one  brake  set  on  those  two  cars  when 
he  leftt  and  there  was  no  evidence  that  any  one  set  the  brakes 
after  he  left  According  to  this  witness,  those  two  cars  were 
switched  or  shoved  by  the  train  with  that  brake  set,  and  they 
were  left  without  any  further  setting. 

One  of  defendant's  expert  witnesses,  referring  to  the  loaded 
coal  car,  said  that  a  jar  such  as  would  be  made  by  the  two 
other  cars  coming  against  it  would  be  apt  to  loosen  the  brake 
on  the  coal  car.  It  is  just  as  reasonable  to  infer  that  the  jar 
these  two  cars  received  in  switching  would  loosen  the  one 
brake  which  was  set.  That  was  the  substance  of  the  defend- 
ant's testimony  as  to  the  setting  of  the  brakes  on  those  two 
cars,  and  it  was  far  from  convincing.  At  best,  there  ^as 
only  one  brake  set,  and  that  had  been  subjected  to  the  shock 
incident  to  switching.  If  the  jury  reached  the  conclusion 
that  the  brakes  were  not  properly  set  on  those  two  cars,  we 
can  find  no  fault  with  their  verdict.  Those  two  cars  were 
empty  cars.  They  presented  to  the  wind  a  broad  surface, 
and  were  comparatively  easily  moved.  Coming  with  the 
force  of  the  wind  against  the  loaded  coal  car,  even  if  the 
brakes  on  the  latter  were  set,  would  probably  loosen  them, 
and,  as  the  grade  was  from  that  point  down,  the  cars  would 
easily  move  down  the  track.  The  fact  that  there  was  no  de- 
rail switch  there  was  not  per  se  negligence,  and,  it  was  not  so 
treated  by  the  court.  Since  the  law  imposes  on  the  master 
no  higher  degree  of  care  than  that  which  it  denominates 
^'reasonable,"  it  does  not  require  him  to  furnish  absolutely 
safe,  or  even  the  best  known,  appliances.  Yet  when  his  con- 
duct in  this  respect  is  on  trial,  it  is  proper  for  the  jury  to 
know  what  appliances  are  in  common  use  in  that  kind  of 
business.  It  has  been  said  by  a  very  high  authority  that  in 
the  operation  of  a  dangerous  business  the  master  is  guilty  of 
negligence  if  he  fails  to  furnish  the  best  well-known  and  rea- 
sonably attainable  implement.  Mather  v.  Rillston,  156  U.  S. 
391,  15  Sup.  Ct.  464,  39  L.  Ed.  464.  We  do  not  understand 
that  case  as  laying  down  any  stricter  rule  in  reference  to  the 
master's  duty  in  that  respect  than  that  he  was  to  do  all  that 
a  reasonably  prudent  master,  mindful  of  the  dangerous 
character  of  his  business,  would  ordinarily  do  to  protect  the 
lives  of  his  servants.     That  is  the  law  in  this  state. 
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We  do  not,  therefore,  say  that  the  defendant  in  this  case 
was  negligent  because  the  side  track  was  not  equipped  with 
a  derail  switch,  although  it  is  quite  plain  that  if  it  bad  been 
so  equipped  this  accident  would  not  have  occurred.  And  be- 
fore passing  this  point,  we  may  as  well  say  now  (since  it  is  the 
only  foundation  for  the  plea  of  contributory  negligence)  that 
the  maintaining  of  the  side  track  without  the  derail  switch 
was  not  such  an  obvious  danger  as  to  authorize  the  court  to 
pronoance  the  act  of  the  loccmotive  engineer  in  continuing 
in  the  service  negligence,  as  a  matter  of  law.  If  the  danger 
was  not  obvious  to  the  master,  it  was  not  obvious  to  the  serv- 
ant. Therefore,  as  it  affects  both  the  master  and  the  servant, 
the  question  of  whether  the  side  track  without  the  derail 
switch  was  a  reasonably  safe  appliance  was  a  question  for  the 
jury.  If  the  master,  in  the  exercise  of  his  right  to  choose 
between  two  appliances,  chooses  the  one  less  safe,  the  fact 
should  make  him  the  more  careful  to  properly  use  the  one  he 
selects.  ^ 

Under  the  evidence  in  this  case,  the  trial  court  did  right  in 
refusing  the  instructions  looking  to  a  nonsuit. 

3.  Appellant  complains  of  the  following  language  in  in- 
struction I  given  for  the  plaintiff:  ''The  court  instructs  the 
jury  that  if  you  believe  and  find  from  the  evidence  that 
*  on  or  about  said  date  the  defendant  placed  or  had 
on  its  switch  or  side  track  at  La  Cygne,  Kan.,  three  certain 
freight  cars,  and  negligently  failed  and  omitted  to  fasten  and 
secure  said  cars  on  said  switch  or  side  track,  and  that  by  reason 
of  said  negligent  failure  and  omissien,  if  it  was  negligent, 
said  cars  escaped  from  said  side  track,  etc.,  then  your  ver- 
dict should  be  for  plaintiffs."  The  objection  is  to  the  words 
''fasten  and  secure,"  and  it  is  argued  that  these  words  imply 
the  duty  of  making  the  cars  absolutely  incapable  of  getting 
loose.  Even  standing  alone,  the  instruction  would  not  have 
been  liable  to  the  meaning.  The  greater  part  of  the  evidence 
for  both  plaintiff  and  defendant  related  to  the  subject  of 
fastening  and  securing  the  cars  on  the  side  track  by  means  of 
brakes  and  blocks.  It  was  shown  that  sometimes,  when 
brakes  were  not  considered  sufiBcient,  blocks  were  used,  but, 
when  the  brakes  were  sufficient,  blocks  were  not  used.  All 
the  fastening  or  securing  that  the  jury  had  heard  about  was  by 
means  of  brakes  and  blocks,  and  they  could  not  have  inter- 
preted the  instruction  as  meaning  that  it  was  the  duty  of  the 
defendant  to  have  anchored  the  cars  with  chains.  The  in- 
struction uses  the  term  "negligently  failed,"  and  it  was  fol- 
lowed by  an  instruction  defining  the  word  "negligent." 
Another  instruction  for  plaintiff  distinctly  told  the  jury  that 
the  defendant  was  not  bound  to  use  any  particular  device  to 
prevent  the  cars  from  escaping,  but  only  reasonable  and  ordi- 
nary care,  taking  into  consideration  appliances  and  means  in 
common  use.  The  instruction  given  at  the  request  of  defend- 
ant also  made  it  impossible  for  a  jury  of  ordinary  intelligence 
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to  have  given  the  interpretation  to  the  words  'fasten  and  se* 
cure'*  that  appellant  apprehends  was  given  them.    Those 
instructions  on  this  point  were  to  the  effect  that  the  jury 
must  not  look  to  any  one  instruction  alone,  but  all  the    in- 
structions were  to  be  taken  together;  that  they  must  look  to 
the  evidence  alone  for  the  facts;  that  the  defendant  did  not 
owe  its  servant  any  duty  to  make  his  surroundings  absolutely 
safe,  but,  in  that  respect,  to  use  only  ^^such  care  as  a  reason- 
ably careful  employer  would  use  in  regard  to  the  place  where 
and  the  appliances  with  which  he  had  to  work.    And  so,  if  yon 
believe  from  the  evidence  that  defendant  used  such  care  with 
regard  to  its  tracks  and  cars,  and  that,  in  spite  of  it,  the 
collision  took  place,  there  was  no  one  in  law  to  blame  there- 
for, and  your  verdict  must  be  for  the  defendant."     We  dis- 
cover no  error  in  plaintiff's  first  instruction. 

Appellant,  in  its  brief,  says  that  the  second  instruction  for 
plaintiff  is  erroneous,  but  does  not  specify  the  particulars  in 
which  it  is  so,  and  we  perceive  none. 

The  third  instruction  for  plaintiffs  is  complained  of  because 
it  says:  ''And  in  determining  whether  it  [the  defendant]  did 
use  reasonable  and  ordinary  care  in  that  regard,  you  may 
take  into  consideration  the  appliances  and  means,  if  any, 
which  were  adopted  and  in  common  and  general  use  at  the 
time  for  that  purpose,  at  similar  places,  by  prudently  and 
properly  conducted  railroads."  The  argument  is  that  there 
was  no  evidence  tending  to  show  that  there  was  any  appliance 
in  genetal  use  which  was  not  in  use  by  the  defendant  at  this 
place.  The  evidence  for  the  plaintiff  fended  to  show  that  it 
was  no  unusual  occurrence  for  cars  to  be  blocked  on  a  side 
track.  That  evidence  was  answered  by  the  defendant  with 
evidence  tending  to  show  that,  when  the  brakes  were  good 
and  well  set  and  the  track  level,  blocks  were  not  ordinarily 
used.  On  the  part  of  the  plaintiff  the  evidence  tended  to 
show  that  derail  switches  were  in  common  use  on  this  and 
other  railroads.  This  evidence  was  met  by  the  defendant 
with  expert  evidence  tending  to  show  that  such  switches  were 
not  used  when  the  side  track  was  as  nearly  level  as  this  was, 
and  that  they  were  of  questionable  utility  anyway.  The 
court  would  have  been  compelled  to  have  usurped  the  prov- 
ince of  the  jury,  and  have  decided  those  questions  of  fact  in 
the  defendant's  favor,  before  it  could  have  refused  the  plain- 
tiff's third  instruction.  It  is  also  contended  that  the  instruc- 
tion was  erroneous  in  omitting  to  call  the  jury's  attention  to 
the  risk  assumed  by  the  servant  when  he  went  into  the 
business.  There  was  nothing  in  the  evidence  on  which  to 
predicate  a  hypothesis  that  the  accident  was  the  result  of  a 
condition  ordinarily  incident  to  the  business,  unaided  by  the 
negligence  of  the  master.  The  storm  theory  was  the  only 
real  defense  in  the  case.  If  the  storm  was  not  of  such  unusual 
violence  that  it  could  not  reasonably  have  been  anticipated 
and  its  effects  guarded  against,  then  the  cars  would  not  have 
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been  found  running  wild,  unless  the  ordinary  precautions  to 
bold  them  in  place  had  been  neglected.  There  was  evidence 
tending  to  show  that  the  accident  resulted  from  the  efiect  of 
such  an  unusual  storm,  and  the  jury  were  instructed,  in  very 
clear  language,  to  render  their  verdict  for  the  defendant  if 
they  found  that  to  be  the  fact.  And,  in  another  equally  ex- 
plicit instruction,  the  jury  were  told  that,  if  the  death  of 
plaintiff's  husband  resulted  from  one  of  the  ordinary  perils 
incident  to  the  business,  she  could  not  recover.  Appellant  has 
no  cause  to  complain  of  the  third  instruction. 

The  instruction  as  to  the  measure  of  damages  is  as  follows : 
'^The  court  instructs  the  jury  that  if  you  find  for  the  plaintiffs 
you  should,  in  assessing  their  damages,  assess  the  same  with 
reference  tu  the  pecuniary  loss,  if  any,  sustained  by  the  wife 
and  child  of  the  deceased :  First.  By  fixing  the  same  at  such 
sum  as  you  may  believe  and  find  from  the  evidence  would 
equal  the  probable  earnings  of  the  deceased,  taking  into  con- 
sideration his  age,  business  capacity,  experience,  habits, 
health,  and  energy,  during  what  would  probably  have  been 
his  lifetime,  if  he  had  not  been  killed.  Second.  By  adding 
these  to  the  value  of  his  services  in  the  attention  to  and  care 
of  his  family  and  the  education  of  his  child,  in  all  not  to  exceed 
the  sum  of  ten  thousand  dollars  ($10,000).''  It  is  complained 
of  that  instruction  that  it  gives  as  the  measure  of  damages, 
all  the  wages  that  the  deceased  would  probably  have  earned 
during  the  period  of  his  life  expectancy,  without  taking  into 
consideration  natural  contingencies,  and  without  considering 
that  part  of  bis  earnings,  at  least,  would  not  necessarily  or 
naturally  have  been  given  to  his  wife  and  children.  The  in- 
struction is  liable  to  that  interpretation,  although  in  the  first 
paragraph  the  jury  are  told  that  they  must  assess  the  damages 
with  reference  to  the  pecuniary  loss,  if  any,  sustained  by  the 
wife  and  child.  Reading  all  the  clauses  of  the  instruction 
together,  they  may  be  construed  to  mean  that  the  jury  are  to 
calculate  from  the  evidence  the  probable  amount  of  earnings 
of  plaintiff's  husband  if  he  had  lived  the  full  period  of  his  life 
expectancy,  then  to  estimate  how  much  of  that  amount  would 
probably  have  inured  to  the  benefit  of  the  wife  and  child,  and 
to  that  add  the  pecuniary  value  of  the  husband's  and  father's 
personal  5«ervice  in  the  care,  maintenance,  and  rearing  of  his 
family.  But  since  the  instruction,  as  given,  is  liable  to  the 
construclion  appellant  puts  upon  it,  we  cannot  give 
it  our  approval  for  a  precedent.  The  evidence  showed 
that  the  plaintiff's  husband's  life  expectancy  was  32 
years,  and  that  he  was,  at  the  time  of  his  death,  earn- 
ing $i,$oo  a  year.  At  that  rate  he  would  have  earned, 
in  the  full  period  of  his  life,  over  $40,000.  The  plain- 
tiff was  not  entitled  to  all  the  wages  her  husband,  on  that  basis, 
wduld  have  earned.  It  was  proper  for  the  jury  to  take  into 
account  what  he  was  earning,  his  capacity  to  earn,  and  prob- 
able duration  of  his  life;  but  they  ought  also  to  take  into 
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account  the  continKeDcies  to  which  his  life  was  subject,  and 
estimate,  as  best  they  could  from  the  evidence,  how  much  of 
his  earnings  would  probably  have  inured  to  his  wife  and 
child,  and  what  the  pecuniary  value  of  his  services  to  them 
would  have  been.  Of  course,  the  estimate  on  either  of  these 
points  must  to  a  great  extent  partake  of  the  nature  of  con- 
jecture, but,  as  we  have  no  more  certain  means,  we  must 
make  the  wisest  use  we  can  of  the  means  we  have.  Bat 
although  we  cannot  approve  the  instruction,  we  do  not  feel 
justified  in  reversing  the  judgment  on  that  account,  because 
it  is  very  apparent  that  the  jury  did  not  put  on  it  the  con- 
struction appellant  does,  since  they  rendered  their  verdict  for 
only  $5,000,  when,  under  the  instruction,  they  were  at  liberty 
to  assess  the  damages  as  high  as  $co,ooo,  that  being  the  limit 
of  the  Kansas  statute.  No  one  can  say,  under  the  circum- 
stances of  this  case,  that  $S,ooo  was  too  much  for  the  loss  of 
the  husband  and  father  of  bis  family. 

We  are  expressly  forbidden  by  statute  to  reverse  a  judg- 
ment for  an  error  not  ''materially  affecting  the  merits  of  the 
action."  Section  865,  Rev.  St.  1899.  The  court  refused 
several  instructions  asked  by  defendant,  and  the  refusal  of 
them  is  assigned  as  error.  But  what  we  have  already  said  ex- 
presses our  views  on  those  instructions,  and  discussion  of 
them  would  be,  in  the  main,  a  repetition  of  what  has  gone 
before.  There  was  no  error  in  admitting  evidence  that  derail 
switches  were  in  use  in  other  side  tracks  on  this  road,  nor  in 
admitting  in  evidence  the  printed  rules  of  the  company  re- 
garding the  precautions  to  be  taken  to  prevent  cars  escaping 
from  a  side  track.  On  the  whole  record,  we  find  no  error 
''materially  affecting  the  merits  of  the  action." 

The  judgment  is  afiBrmed. 

BRACE,  GANTT,  and  FOX,  JJ..  concur.  ROBINSON. 
C.  J.,  and  MARSHALL  and  BURGESS,  JJ.,  concur  in  the 
result. 


Vartanian  v.  New  York,  N.  H.  &  H.  R*  Co. 

{Supreme  Court  of  Rhode  Island,  Oct.  14, 1903,) 

[56  All.  Rep.  184.  ] 

Injury  to  Employee— Unloading  Defective  Vessel  of  Another  Company 
—Liability  of  Railroad. 
A  railroad  company  owning  a  pier  for  the  unloading'  of  coal  from 
vessels  was  notified  of  the  breaking  of  a  stanchion  supporting  the  bulk- 
head between  the  middle  and  forward  bins  in  a  coal  barge  which  was 
being  unloaded,  and  directed  to  unload  the  middle  bin  first :  held  that, 
though  it  did  not  own  the  barge,  the  railroad  company  was  liable  to  a 
workman  injured  by  the  giving  way  of  the  bulkhead  because  of  negli- 
gent failure  of  the  company  to  remove  the  coal  from  the  middle  bin. 

Same — Foreman  a  Vice  Principal. 

A  railroad  company  owning  a  pier  for  the  unloading  of  coal  from 
vessels  was  notified  of  the  breaking  of  a  stanchion  supporting  the 


Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas.  N  S       381 

Vartanian  v.  New  York,  etc.,  R.  Co 

Intlkhead  between  the  middle  and  forward  bins  in  a  coal  barge  which 
ipraa  beings  unloaded,  and  directed  to  nnJoad  the  middle  bin  firat.  After 
tliis  bin  had  been  partially  unloaded,  the  unloading^  was,  by  order  of 
tlie  railroad  company'a  foreman,  transferred  to  the  forward  bin,  in 
order  to  accommodate  another  veasel,  and  while  working^  on  this  bin 
one  of  the  workmen  was  injured  by  the  giying  way  of  the  bulkhead 
o'wing:  to  the  pressure  of  coal  remaining^  in  the  middle  bin  :  Aeid  that, 
in  ordering  the  vessel  moyed,  the  foreman  was  representing  his  em« 
ployer. 

Same— Obvious  Danger. 

It  appearing  that  the  bulkhead  did  not  give  way  till  a  door  in  it 
between  the  two  bins  was  opened,  the  danger  was  not  obvious. 

Same— Negligence— Question  for  Jury. 

Evidence  examined  in  action  for  injuries  to  servant,  and  held  that 
the  question  of  defendant's  negligence  was  for  the  jury,  and  it  was 
error  to  direct  a  verdict. 

Action  by  Mardiros  VartaniaD  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  Judgment  for  de« 
fendant,  and  plaintiff  petitions  for  a  new  trial.  Petition 
granted. 

Argued  before  STINESS,  C.  J.,  and  TILLINGHAST  and 
DOUGLAS,  JJ. 

STINESS,  C.  J.  The  plaintiff  petitions  for  a  new  trial 
apon  the  ground  that  the  direction  of  a  verdict  for  the  defend-^ 
ant  was  erroneous.  The  actioti  is  for  injuries  caused  by  the 
alleged  negligence  of  the  defendant.  The  railroad  company 
has  a  pier  where  it  receives  and  unloads  cargoes  of  coal  for 
transportation  by  rail.  The  pier  and  the  unloading  were  in 
charge  of  a  foreman,  who  directed  the  placing  of  vessels, 
which  had  to  be  brought  under  the  company's  derricks.  The 
barge  on  which  this  accident  happened  was  divided  into  three 
parts,  separated  by  bulkheads  extending  to  the  bottom  of  the 
hold,  a  depth  of  about  1 8  or  20  feet.  Some  coal  had  been  re- 
moved from  all  three  of  the  bins  before  the  accident,  which 
occurred  on  Monday,  May  14,  1900.  On  the  previous  Friday 
evening  a  passing  steamer  had  caused  the  barge  to  lurch  and 
break  the  iron  strap  and  rivets  which  held  the  stanchion  sup- 
porting the  bulkhead  between  the  forward  and  middle  bins, 
and  on  Saturday  the  captain  notified  the  defendant's  foreman 
of  the  fact,  and  told  him  to  take  the  coal  from  the  middle 
bin.  This  was  don&on  Saturday  to  the  extent  of  taking  the 
coal  about  half  way  down,  leaving  coal  in  that  bin  about 
eight  feet  deep.  The  forward  bin  had  been  shoveled  down 
almost  to  the  floor  at  the  time  of  the  accident.  On  Monday, 
the  day  of  the  accident,  the  foreman  gave  orders  to  move  the 
barge  so  as  to  give  room  for  another  vessel,  and  this  moving 
brought  the  forward  bin  under  the  derrick.  There  were  doors 
in  the  bulkhead,  about  eight  feet  wide  and  high  on  each  side 
of  the  keelson,  to  let  coal  in  from  the  middle  to  the  forward 
bin,  to  be  shoveled  up  in  the  forward  bin  from  the  bottom. 
While  the  men,  of  whom  the  plaintiff  was  one,  were  cleaning 
the  bottom  of  the  forward  bin,  and  had  opened  the  door,  the 
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bulkhead  gave  way,  letting  in  the  coal  upon  the  plaintifi,  both 
covering  and  injuring  him,  for  which  injury  he  sues. 

The  first  ground  taken  by  the  defendant  in  support  of  the 
direction  of  a  verdict  in  its  favor  is  that  it  owed  no  duty  to 
the  plaintiff,  because  it  did  not  own  the  barge,  and  was  not 
responsible  for  its  condition.  This  might  be  true  if  the  de- 
fendant had  merely  unloaded  the  barge  without  knowledge 
of  any  defect,  but  after  notice  of  the  defect  the  defendant 
was  bound  to  use  reasonable  care  accordingly.  It  was  ex- 
pressly notified  to  take  the  coal  from  the  middle  bin,  to 
relieve  the  pressure  upon  the  weakened  bulkhead.  It  recog- 
nized this  duty  by  proceeding  to  do  it  until  the  middle  bin  was 
half  unloaded,  when,  to  accommodate  another  vessel,  it  trans- 
ferred the  unloading  to  the  forward  bin.  It  may  have  been 
thought  that  enough  had  been  taken  out  to  relieve  the  pres- 
sure ;  but,  after  knowledge  of  the  danger,  it  appears  that  no 
inspection  was  made  as  to  the  safety  of  the  bulkhead,  and  no 
warning  was  given  to  the  men.  The  foreman  was  not  present 
at  the  time  the  barge  was  moved,  but  he  says  he  ordered  it 
done.  In  this  act  he  represented  the  defendant.  According 
to  the  principles  stated  in  Hanna  v.  Granger,  i8  R.  I.  507,  28 
Atl.  6$9,  it  was  the  master's  duty,  after  notice  of  danger,  to 
see  that  the  place  was  reasonably  safe  for  the  men  at 
work  in  it.  If  this  duty  is  intrusted  to  an  employee,  the 
latter  stands  in  the  place  of  the  principal  as  to  such  duty. 
The  danger  was  not  obvious  to  the  workman,  as  in  Larich  v. 
Moies,  18  R.  I.  513,  28  Atl.  661,  for  here  the  bulkhead  was 
standing,  apparently  safe,  until  the  movement  of  the  coal,  on 
opening  the  doors,  pushed  it  out.  Undoubtedly  there  are 
many  cases  in  which  a  servant,  standing  in  the  place  of  a 
principal,  may  be  negligent  as  to  the  doing  of  some  act  which 
is  not  within  the  sphere  of  a  master's  supervision.  But  the 
rule  of  liability  recognized  in  this  court  is  that  the  character 
jof  the  act,  and  not  the  position  which  a  servant  holds,  who 
as  to  some  things  may  be  a  vice  principal  and  as  to  others  a 
servant,  is  the  decisive  test.  Hanna  v.  Granger,  supra. 
Most  of  the  authorities  relied  on  by  the  defendant  are  those 
which  hold  that  a  master  is  not  liable  for  the  negligence  of  a 
servant  where  the  thing  done  or  omitted  was  one  of  service 
merely,  and  not  one  within  the  scope  of  a  master's  liability. 
There  are  many  cases  where  the  line  between  acts  of  a  master 
and  a  servant  is  not  clear,  and  hence  there  are  some  which 
seem  to  hold  that  under  similar  circumstances  a  master  is  not 
liable  for  a  negligent  direction  by  a  foreman.  But,  having 
laid  down  the  rule  that  the  character  of  the  act  is  the  test  of 
liability  as  to  the  master — which  we  see  no  reason  to  change 
— it  follows  that  in  this  case  the  master  is  liable,  because  the 
duty  of  inspection  was  a  clear  one,  devolving  on  the  master, 
and  intrusted  to  the  foreman  by  virtue  of  his  authority  as  to 
the  work  to  be  done.  This  being  so,  it  is  needless  to  review 
the  cases  cited  by  the  defendant.     On  the  testimony  of  the 
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plaintifi  the  duty  of  seeing  to  the  safety  of  the  place  or  of 
Mrarniog  the  workmen  was  that  of  the  defendant,  the  negli- 
gence wa^  that  of  a  servant  standing  in  its  place  for  this  pur- 
pose, and  there  was  negligence  on  his  part. 

The  plaintifi  therefore  was  entitled  to  go  to  the  jury,  and 

s  petition  for  a  new  trial  most  be  granted. 


MoRisETTE  V.  Canadian  Pac.  Ry.  Co. 

{Supreme  Court  of  Vermont y  Feb,  is,  1904,) 

[56  Atl.  Rep.  1102.] 

Ptoading— Evidence — Scope  of  Objection. 

Where,  in  an  action  for  injuries  to  a  eeryant  in  Canada,  defendant 
objected  to  any  evidence  of  the  Canadian  law  pleaded  to  relieve  plain- 
tiff from  contributory  negligence  on  the  ground  that  the  law  pleaded 
waa  in  direct  conflict  with  the  law  of  Vermont,  and  related  to  the 
remedy,  and  not  to  the  right  of  action,  the  objection  was  not  sufficiently 
broad  to  cover  an  objection  to  evidence  of  the  Canadian  law  as  imma- 
terial on  the  ground  that  the  complaint  also  alleged  that  defendant  was 
in  fact  free  from  fault. 

Injury  to  Employee  in  Foreign  Country-- Contributory  Negligence — 
Lex  Loci. 
In  an  action  for  injuries  to  a  servant  in  Canada,  the  law  of  that 
country  that  contributory  negligence  did  not  bar  a  recovery,  but  oper- 
ated only  to  reduce  the  damages,  related  to  the  right  of  action,  and  not 
to  the  remedy  only,  and  was  therefore  admissible  in  an  action  for  such 
injuries  in  the  courts  of  Vermont. 

Same — Same— Same—Public  Policy. 

The  law  of  Canada  that  contributory  negligence  and  assumption  of 
riak  on  the  part  of  a  servant  injured  in  the  course  of  his  employment  by 
the  alleged  negligence  of  his  master  does  not  constitute  a  bar  to  the 
servant's  action,  but  only  operates  to  reduce  the  damages,  though  con- 
trary to  the  law  of  Vermont,  was  not  so  contrary  to  the  public  policy  of 
that  state  that  the  courts  thereof  would  not  enforce  the  same  in  an  ac- 
tion for  injuries  to  a  servant  occurring  in  Canada. 

Same — Evidence— Foreign  Statute — Exceptions. 

In  an  action  brought  in  Vermont  for  injuries  to  a  servant  of  a  Cana- 
dian corporation  occurring  in  Canada,  an  exception  merely  to  the  ad- 
xnission  of  evidence  concerning  the  law  of  Canada  on  the  ground  that 
tbe  case  was  governed  by  the  law  of  Vermont  was  insufficient  to  raise 
tbe  question  that  the  complaint  should  not  be  entertained  by  the  courts 
of  Vermont. 

Injury  to  Bralceman  Riding  on  Side  of  Car—Proximity  of  Switch — 
Expert  Testimony. 
Where  plaintiff,  a  railroad  brakeman,  was  injured  while  riding*  on  the 
aide  of  a  freight  train  by  striking  a  switch  alleged  to  have  been  neg- 
ligrently  placed  too  near  the  track,  and  he  testified  that  he  was  a  prac- 
tical railroad  man,  and  had  experience  as  a  yardman  and  brakeman, 
and  had  operated  various  switches,  and  had  knowledge  of  the  mechanism 
of  a  switch,  he  was  competent  to  testify  that  he  knew  of  no  reason  why 
the  switch  in  question,  which  stood  between  the  main  line  and  a  siding, 
could  not  have  t)een  set  on  the  other  side  of  the  main  track  and  plat- 
form, which  plaintiff  claimed  would  have  been  a  safer  place. 

Same — Same — Assumption  of  Risk — Testimony  of  PlaintifTs  Counsel 

Based  on  Knowledge  of  Locus  in  Quo. 

Where,  in  an  action  for  injuries  to  a  railroad  brakeman  by  striking  a 

switch  lantern  while  riding  on  the  side  of  a  car  with  his  hands  holding 

the  grab-iron  and  his  feet  on  the  stirrup,  defendant  claimed  that  the 
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relative  positions  of  the  stirrup  and  grab-iron  were  snch  that  plaintiff 
could  not  have  swung  out  far  enough  from  the  car  to  have  been  stmckv 
and  that,  if  the  accident  did  occur  in  that  way,  plaintiff  assumed  the 
risk,  plaintiff's  counsel,  who  had  made  observations  of  other  like  cars 
drawing  onto  the  same  siding  at  which  plaintiff  was  injured,  and  ob- 
served the  cars  in  respect  to  the  grab-irons  and  stirrups,  was  entitled 
to  testify  as  to  the  distance  between  them,  and  to  explain  the  point  at 
which  the  stirrup  was  attached  as  to  whether  it  was  under  and  flush 
with  or  projecting  beyond  the  side  of  the  car  as  bearing  on  the  assump- 
tion of  risk. 

Same — Same — Evidence. 

Where  plaintiff,  a  railroad  brakeman,  who  was  injured  by  striking  a 
switch  lantern  while  riding  on  the  side  of  a  freight  car,  testified  that  at 
the  time  he  was  injured  **two-throw  and  three-throw"  switches  were  in 
use  on  defendant's  road,  and  that  the  switch  where  he  was  hurt  was  a 
two-throw  switch,  and  that  lanterns  on  the  same  were  of  uniform  size, 
he  was  properly  allowed  to  state  his  judgment  of  the  size  and  shape  of 
a  two-throw  switch  lantern. 

Same — Same—Same. 

In  an  action  for  injuries  to  a  railroad  brakeman  by  striking  a  switch 
lantern,  plaintiff's  counsel,  who  had  been  shown  and  had  measured  one 
of  such  lanterns,  was  properly  permitted  to  testify  as  to  such  measure- 
ment. 

Same — Same — Contributory  Negligence — Evidence— Rules. 

Where  plaintiff,  who  was  head  brakeman  on  a  freight  train,  was  in<^ 
jured  while  riding  on  the  side  of  a  freight  car  as  he  passed  a  regular 
station  by  striking  a  switch  lantern,  rules  of  defendant  requiring 
brakemen  of  freight  trains  approaching  stations  to  be  out  on  their 
trains  at  least  a  mile  from  the  station,  and  remain  until  the  station  is 
passed,  and  requiring  all  trains  to  approach  stations  not  furnished 
with  semaphores  very  cautiously  through  side  tracks  and  over  switches* 
etc.,  were  admissible  as  tending  to  show  that  plaintiff  did  not  need  to 
leave  his  post  to  inquire  as  to  the  necessity  of  cutting  the  train  at  a 
crossing,  as  he  did,  while  the  train  was  in  motion. 

Same— Same — Negligence — Burden  of  Proof— Presumption  of  Negli- 
gence— Instructions. 
Where  in  an  action  for  injuries  the  court  charged  that  the  plaintiff 
must  prove  that  he  was  knocked  off  the  train  by  a  switch  while  acting 
in  the  line  of  his  duty,  and  that  defendant  was  guilty  of  negligence  in 
maintaining  the  switch  where  it  was,  and  that  the  burden  was  on  the 
plaintiff  to  make  out  each  one  of  these  propositions  by  a  fair  balance  of 
the  testimony,  it  was  not  error  for  the  court  to  refuse  to  charge  that 
there  was  no  presumption  of  negligence  from  the  mere  happening  of 
the  accident. 

Injury  to  Employee  in  Foreign  Country— Lex  Loci — Burden  of  Proof. 

Where,  in  an  action  against  a  Canadian  corporation  for  injuries  to  a 
servant  in  Canada,  plaintiff  pleaded  the  Canadian  law  as  a  question  of 
fact  on  which  issue  was  joined,  an  instruction  that  if  plaintiff  failed  to 
establish  that  the  Canadian  law  was  settled  as  he  alleged,  and  was  dif- 
ferent from  the  law  of  Vermont,  it  was  not  to  be  considered,  was  prop- 
erly refused,  since  plaintiff  was  bound  to  prove  the  Canadian  law 
substantially  as  alleged,  and,  if  he  failed  to  do  so,  his  case  failed  re- 
gardless of  the  law  of  Vermont. 

Injury  to  Brakeman  Riding  on  Side  of  Car— Proximity  of  Switch- 
Instructions— Exceptions. 
Where,  in  an  action  for  injuries  to  a  brakeman  by  striking  a  switch  . 
lantern  alleged  to  be  too  near  the  track,  the  court  charged  the  jury  to 
take  into  consideration  all  the  evidence  bearing  on  what  the  situation 
was,  whether  the  switch  could  have  been  moved,  and  whether,  if  it 
could  not,  the  tracks  could  have  been  spread  apart,  an  exception  to  the 
charge  as  given  was  not  sufficient  to  cover  an  objection  that  the  court 
omitted  to  call  attention  to  all  the  facts  indicating  defendant's  negli- 
gence in  the  situation  of  the  switch. 
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Exceptions  from  Orleans  County  Court;  Haselton,  Judge. 

Action  by  Arthur  Morisette  against  the  Canadian  Pacific 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.    Reversed. 

Argued  before  TYLER,  MUNSON,  START,  WATSON, 
and  STAFFORD,  JJ. 

J.  W.  Redmond  and  E.  A.  Cook,  for  appellant. 
F.  E.  Alfred  and  W.  W.  Miles,  for  appellee. 

STAFFORD,  J.  The  plaintiff  was  a  brakeman  upon  one 
of  the  defendant's  freight  trains,  and  claimed  to  have  been 
injured  through  the  negligence  of  the  company  in  maintain- 
ing a  switch  too  near  the  track,  so  that  when  he  was  attempt- 
ing to  mount  a  moving  car  he  struck  against  it  and  was- 
knocked  off.  The  accident  occurred  in  the  Province  of 
Quebec,  and  the  declaration,  treating  the  law  of  the  province 
as  matter  of  fact,  alleges  that  the  defendant,  as  employer  of 
the  iiriaintiff,  owed  him  the  care  and  oversight  which  the  good 
father  of  a  family  owes  to  his  children,  and  was  bound  to 
guard  him  even  against  his  own  mistakes  and  thoughtless- 
ness; that  neither  assumption  of  risk  nor  contributory  negli- 
gence constituted  a  bar  to  the  right  of  recovery,  but  operated 
only  to  reduce  the  damages.  The  defendant  objected  to  any 
and  all  evidence  of  the  law  of  Quebec,  upon  the  ground  that, 
as  it  was  alleged  in  the  declaration,  it  was  'Mn  direct  conflict 
with  the  law  of  Vermont,  and  related,  not  to  the  right  of 
action,  but  solely  to  the  remedy.''  The  objections  stated 
were  overruled,  an  exception  was  allowed,  and  the  plaintiff 
introduced  evidence  in  support  of  his  allegations.  Under  this 
exception  the  defendant  in  this  court  presents  the  objection 
that  the  plaintiff  should  not  have  been  permitted  to  make 
good  his  declaration  touching  the  law  of  the  province  on  the 
subject  of  contributory  negligence,  because  he  had  also 
alleged  that  the  plaintiff  was  in  fact  wholly  free  from  fault; 
that,  having  made  the  latter  allegation,  he  was  bound  to 
prove  it.  This  question  is  not  raised  by  the  objection  and 
exception,  and  is  not  considered. 

It  is  next  objected  that  evidence  as  to  the  law  of  contribu- 
tory negligence  was  inadmissible  because  it  related,  not  to 
the  right  of  action,  but  only  to  the  remedy.  But  we  think  it 
related  clearly  to  the  right  of  action.  By  the  law  of  Vermont 
it  was  a  bar;  by  the  law  of  Canada,  as  the  evidence  in  ques- 
tion tended  to  show,  it  was  not  a  bar. 

It  is  further  objected  that  the  Canadian  law,  as  alleged, 
although  neither  criminal  nor  penal,  is  so  different  from  ours 
that  we  ought  not  to  administer  it.  Comity  does  not  require 
Q8  to  take  up  and  enforce  the  law  of  a  foreign  state  which  is 
contrary  to  pure  morals,  or  to  abstract  justice,  or  to  enforce 
which  would  be  contrary  to  our  own  public  policy.  The  law 
We  are  considering  is  not  claimed  to  be  open  to  either  of 
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the  first  two  objections,  bot  is  claimed  to  be  open  to  the 
third,  because  it  is  so  different  from  the  law  of  Vermont. 
Some  states  have  adopted  this  view,  declining  to  administer 
foreign  laws  unless  closely  analogous  to  their  own.  Mexican 
National  Ry.  Co.  v.  Jackson,  89  Tex.  107,  33  S.  W.  857,  31 
L.  R.  A.  276,  59  Am.  St.  Rep.  28;  Anderson  v.  M.  &  St.  P. 
Ry.  Co.,  37  Wis.  321;  Richardson  v.  N.  Y.  C.  R.  Co.,  98 
Mass.  85.  But  we  believe  the  sounder  opinion  is  that  a  conrt 
should  not,  in  otherwise  proper  cases,  refuse  to  adopt  and 
apply  the  law  of  a  foreign  state,  however  unlike  the  law  of  its 
own,  unless  it  be  contrary  to  pure  morals,  or  abstract  justice, 
or  unless  the  enforcement  would  be  of  evil  example,  and 
harmful  to  its  own  people,  and  therefore  inconsistent  with 
the  dignity  of  the  government  whose  authority  is  invoked. 
Judged  by  that  test,  the  ruling  was  correct.  Herrick  v.  Min- 
neapolis, etc.,  Co.,  31  Minn.  11,  16  N.  W.  413,  47  Am.  Rep. 
771;  Higginsv.  R.  Co.,  15s  Mass.  180,  29  N.  E.  534,  31  Am. 
St.  Rep.  544;  Dennick  v.  R.  Co.,  103  U.  S.  11,  26  L.  Ed. 
439;  Mcl-eod  V.  R.  Co.,  58  Vt.  727,  6  Atl.  648;  Chicago  & 
E.  L  R.  Co.  V.  Rouse,  178  111.  132,  52  N.  £.  951,  44  L.  R.  A. 
410. 

It  was  still  further  objected  that  in  the  circumstances  of 
this  case  a  resort  to  our  tribunals  was  so  needless  and  so  em- 
barrassing that  the  county  court  should  have  refused  to  enter- 
tain the  complainjt.  See  Western  Ry.  Co.  v.*  Miller,  19  Mich. 
306;  Gardner  v.  Thomas,  14  *  Johns.  134,7  Am.  Dec.  445. 
The  defendant  is  a  Canadian  corporation.  The  plaintiff  is  a 
resident  of  Canada,  and  there  the  accident  occurred.  The 
courts  of  the  dominion  were  open  to  the  plaintiff.  The  wit- 
nesses could  there  have  been  compelled  to  attend  and  testify 
in  person.  A  view  could  have  been  ordered,  if  necessary, 
and  the  governing  law  would  have  been  determined  by  judges 
without  the  necessity  of  a  tedious  and  perplexing  trial  by  jury 
to  settle  the  law  as  a  question  of  fact.  Without  saying  what 
might  or  ought  to  have  been  done  if  a  motion  to  this  effect 
had  been  made  at  the  outset  of  the  case,  we  do  not  feel  at 
liberty  at  this  time  and  under  this  exception  to  say  that  the 
proceeding  should  have  been  dismissed.  The  exception  was 
merely  to  the  admission  of  evidence  concerning  the  law  of 
Canada  on  the  ground  that  the  case  was  governed  by  the  law 
of  Vermont — a  position  that  cannot  be  sustained.  Morrisette 
V.  Pacific  Ry.  Co.,  74  Vt.  232,  52  Atl.  520. 

The  court  found  that  the  plaintiff,  although  not  an  engi- 
neer, was  ''a  practical  railroad  man,"  upon  evidence ''that  he 
had  had  experience  as  a  yardman  and  brakeman  and  in 
operating  various  switches,  and  had  knowledge  of  what  a 
switch  rod  is,  what  its  connections  are,  and  how  it  works  in 
connection  with  the  switch  to  move  the  rails  so  as  to  change 
the  track'';  and  thereupon  permitted  him  to  testify  that  he 
knew  of  no  reason  why  the  switch  in  question,  which  stood 
between  the  main  line  and  the  siding,  could  not  have  been 
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set  on  tbe  other  side  of  the  main  track  and  on  the  other 
of  the  platform,  in  what  the  plaintifi  claimed  would  have 
been  a  safer  place.     To  this  the  defendant  excepted,  and 
still  urges  that  only  an  engineer  could  be  an  expert  upon  such 
a  question.    We  cannot  accede  to  this  view.    An  engineer's 
opinion  might,  indeed,  be  of  more  value,  but  one  having  the 
plaintiff's  experience  might  properly  be  found,  and  we  must 
suppose  was  found,  by  the  court,  to  be  better  able  than  men 
in  general  to  form  an  opinion  upon  the  subject.     He  might 
be  able  to  see  at  once  some  objection  to  the  proposed  change 
which  the  unexperienced  man  could  not  see;  and,  if  he  could 
in  fact  see  no  objection,  it  would  be  some  evidence  that  none 
existed.    Indeed,  it  might  be  strong  evidence  that  no  very 
obvious  objection  existed.     If  other  objections  did    exist, 
which  only  an  expert  of  wide  experience  and  more  thorough 
tiaining  could  understand  or  discover,  the  field  was  open  to 
the  defendant,  and  was  in  fact  entered  and  improved  by  it. 
The  plaintifi  claimed  that  when  he  was  struck  by  the 
switch,  or  tbe  lantern  on  top  of  the  switch,  he  was  iutthis 
position :    His  feet  on  the  stirrup  at  the  bottom  of  the  side  of 
the  car,  his  hands '^  hold  of  the  grab-iron. '*    The  defendant 
claimed    that    the    relative    positions    of  the  stirrup  and 
grab-iron  were  such  that  he  could  not  in  that  way  have 
swung  out  far  enough  from  the  car  to  have  been  struck.     It 
also  claimed  that,  if  the  accident  did  occur  in  that  way,  the 
risk  was  obvious,  and  was  assumed.     The  accident  happened 
April  3,  igno.    On  January  2,  1901,  Mr.  Cook,  one  of  the 
plaintifi's    counsel,  visited  the  place,  and  watched  a  long 
freight  train  draw  in  upon  the  same  siding,  and  observed  the 
cars  in  respect  to  grab-irons  and  stirrups  and  their  distance 
from  each  other.     He  had  been  in  the  habit  of  noticing  in 
the  same  respects  the  cars  that  had  been  passing  over  the  road 
for  several  years,  and  testified  that  these  were  of  the  same  gen- 
eral character  as  those.     The  plaintiff  was  with  Mr.  Cook 
on  January  2d,  and  his  testimony  was  that  the  cars  in  the  train 
which  they  watched  were,  in  part  at  least,  such  as  he  had  had 
to  operate  through  the  years  of  his  service,  and  such  as  were 
in  the  train  at  the  time  he  was  injured.     Upon  this  basis  Mr. 
Cook  was  permitted  to  testify  to  the  distance  between  the 
^ab-iron  and  the  stirrup  on  the  cars  in  that  train,  and  to  ex- 
plain the  point  at  which  the  stirrup  was  attached  in  respect 
of  being  under,  or  flush  with,  or  projecting  beyond  the  side 
of,  the  car.     It  is  claimed  by  the  plaintifi  that  no  exception 
was  really  taken  to  this  testimony,  but,  as  we  read  the  bill  and 
the  transcript,  we  consider  that  the  question  was  saved.     The 
testimony  was  admitted  as  bearing  on  the  assumption  of  risk. 
We  understand  the  evidence  referred  to  above  as  fairly  tend- 
ing to  show  that  the  car  which  Mr.  Cook  observed  and  de- 
scribed were  such  cars  in  respect  of  grab-irons  and  stirrups 
^s  the  plaintiff's  duty  required  him  to  mount  from  day  to 
<lay,  and  the  description  of  them  was  therefore  properly  pre- 
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aented  to  the  jury  to  aid  them  in  determining  whether  the 
plaintiff  was  to  be  considered  as  having  assumed  the  risk  of 
such  an  accident  as  befell  him.  It  was  really  a  description 
of  the  place  where  he  had  to  work,  and,  considering  the  shift- 
ing and  changing  character  of  the  objects  with  which  he  had 
to  deal,  was  perhaps  as  certain  and  definite  in  its  nature  as 
could  be  expected.  Whether  it  was  admissible  for  any  other 
purpose  it  is  not  necessary  to  decide.  See  Hopkinson  v. 
Central  Vt.  R.  Co.,  66  Vt.  626,  627,  30  Atl.  24. 

The  plaintiff  having  testified  that  at  the  time  he  was  in- 
jured there  were  in  use  upon  the  defendant's  road  "two- 
throw''  and  "three-throw"  switches,  and  that  the  switch 
where  he  was  hurt  was  a  "two-throw,"  and  that  the  lanterns 
upon  such  were  of  uniform  size,  was  properly  allowed  to  state 
his  judgment  of  the  size  and  shape  of  a  "two-throw"  switch 
lantern ;  and  Mr.  Cook,  who  was  shown  one  of  these  by  the 
plaintiff  and  measured  it,  was  properly  allowed  to  testify  to 
the  measurement  At  the  time  of  the  accident  the  plaintiff 
was  serving  as  front  brakeman  upon  a  freight  train  of  20  and 
more  cars,  moving  westerly.  The  accident  occurred  in  the 
station  yard  at  Lennoxville.  The  next  station  west  of  Len- 
noxville  is  Sherbrooke.  Plaintiff's  train  was  ordered  to  stop 
at  Lennoxville,  and  there  meet  and  pass  a  train  coming  from 
the  west.  Consequently  it  drew  in  upon  the  siding.  Be- 
yond the  station  building  was  a  highway  crossing,  which  the 
law  of  the  province  required  should  not  be  obstructed  by 
trains  for  more  than  five  minutes  at  a  time.  So  the  plaintiff 
claimed  that  as  his  train  approached  the  station  building  he 
got  off,  and  inquired  of  the  man  in  charge  whether  the  train 
they  were  to  meet  had  already  left  Sherbrooke ;  because  he 
knew  that,  if  it  had,  there  would  be  no  occasion  to  cut  the 
train,  whereas,  if  it  had  not,  there  would  be,  for  it  would  be 
more  than  five  minutes  before  the  expected  train  would 
arrive.  Thus  he  claimed  that  he  was  acting  in  the  line  of  his 
duty  in  dismounting  and  in  attempting  to  remount  the  mov- 
ing train,  while  the  defendant  claimed  that  he  was  bound  to 
have  remained  on  top  of  the  car,  at  his  post,  at  least  until  the 
train  came  to  a  full  stop.  In  support  of  its  position  the  de- 
fendant offered  a  rule  contained  in  a  book  which  the  plaintiff 
and  other  employees  had  from  the  defendant  prescribing  their 
duties.  The  rule  is:  "107.  Conductors  and  brakemen  of 
freight  trains  approaching  stations  must  be  out  on  their 
trains  at  least  one  mile  from  station,  and  must  remain  until 
station  is  passed.  (S,ee  Rule  69.)"  Rule  69  therein  referred 
to  is:  "Flag  Stations.  All  trains  must  approach  flag 
stations,  or  stations  not  furnished  with  semaphores,  very 
cautiously,  expecting  to  find  main  line  occupied  at  such  sta- 
tions, whether  they  be  stopping  places  on  time  table  or  not 
and  must  pass  cautiously  through  side  tracks  and  large  yards 
and  over  switches.  Mixed  and  freight  trains  must  not  ex- 
ceed a  rate  of  six  miles  per  hour  through    places  above 
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specified."  It  was  shown  that  in  the  railroad  business  '^sta- 
tion" means  the  whole  track  within  the  limits  of  the  station 
yard,  and  not  the  baildings  merely*  or  the  immediate  vicinity 
where  they  are  located.  It  also  appeared  that  Lennozville 
was  not  a  flag  station,  nor  one  ''not  famished  with  sema- 
phores." The  trial  court,  taking  both  rules  into  considera* 
tion,  held  the  offered  rule  immaterial  and  inadmissible  on  the 
ground  that  it  applied  only  to  trains  that  were  to  pass  with- 
out stopping. 

The  rejected  rule  was  a  direction  from  the  master  to  the 

servant,  conched  in  general  terms,  equally  applicable  to  all 

trains  approaching  a  station  whether  about  to  stop  or  not 

The  reason  of  the  thing  would  require  the  brakeman  to  be 

out  on  the  car  when  approaching  the  yard  as  much  in  one 

case  as  in  the  other.     It  would  not  be  supposed  that  he  would 

remain  in  the  caboose.     It  is  not  necessary  nor  proper  to 

treat  it  as  an  iron-bound  order,  not  to  be  varied  from  in  any 

circumstances,  but  rather  as  a  general  direction  that  when 

approaching  a  station,  and  until  the  station  is  passed,  the 

brakeman's  post  of  duty  is ''out  on  the  cars.''     He  might 

have  to  leave  it  for  a  moment  to  perform  his  brakeman 

duties.     The  jury  might  even  find  as  a  fact  that  he  was  right 

in  leaving  his  post  to  make  such  an  inquiry  as  was  made  on 

the  present  occasion.     But  the  question  is  whether  the  rule 

was  not  admissible  as  a  general  order,  to  be  considered  in 

connection  with  any  other  that  might  apply,  and  with  all  the 

circumstances.     In  this  view  it  might  fairly  be  taken  to  mean 

that  for  a  mile  before  reaching  the  limits  of  the  station  yard, 

and  until  the  yard  limits  were  passed  in  leaving  the  station, 

the  brakeman's  duty  was  to  be  out  on  the  cars,  unless  some 

immediate  and  more  imperative  duty  required  him  to  be 

absent  for  the  time  being.     In  the  present  case  the  jury 

might  have  found,  if  they  had  had  this  rule  before  them,  that, 

even  if  the  plaintifi  did  need  to  leave  his  post  to  make  the 

inquiry,  he  did  not  need  to  leave  it  until  the  train  stopped, 

and  so  might  have  failed  to  find  that  he  was  acting  in  the  line 

of  his  duty  when  he  got  hurt.     It  seems  to  us  that  the  rule 

should  have  been  admitted. 

The  defendant  presented  i8  requests  to  charge.  The 
thirteenth  and  fifteenth  were  treated  as  complied  with.  To 
the  request  to  comply  with  the  others  exception  was  taken. 
Most  of  these  were  requests  to  charge,  as  to  the  substantive 
law,  that  the  case  was  governed  by  the  law  of  Vermont,  and 
so  were  properly  refused.  The  first  and  seventeenth,  how- 
ever, demand  separate  consideration.  The  first  was,  "There 
is  no  presumption  of  negligence  from  the  mere  happening  of 
the  accident."  This  touched  a  rule  of  evidence,  and  so  prop- 
erly appealed  to  the  law  of  the  forum.  It  was  not,  in  terms, 
complied  with,  although  it  was  a  correct  statement  of  the 
law  as  applied  to  the  case  in  hand.  Yet  the  omission  is  not 
iiecessarily  error  if  the  charge  as  a  whole  conveys  the  same 


390       Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S 

Moxisette  v,  Canadian  Pac.  Rj.  Co 

iinpr^ssioD;  and  it  certainly  does.  We  cannot  think  that 
any  juror,  after  listening  to  it,  could  entertain  any  idea  that 
negligence  could  be  inferred  from  the  mere  fact  that  the 
accident  happened.  The  jury  were  told  that,  to  recover,  the 
plaintiff  must  prove  that  he  was  knocked  off  by  the  switch; 
that  he  was  acting  in  the  line  of  his  duty  at  the  time;  and 
that  the  defendant  was  guilty  of  negligence  in  maintainingr 
the  switch  where  it  was;  that  the  burden  was  on  the  plaintiff 
to  make  out  each  one  of  these  propositions  by  a  fair  balance 
of  testimony.  If  it  was  necessary  for  the  plaintiff  to  prove 
that  the  defendant  was  guilty  of  negligence,  even  after  prov- 
ing that  the  plaintiff  was  knocked  off  by  the  switch  in  the 
performance  of  his  duty,  then,  of  course,  the  negligence  was 
not  proved  by  the  mere  fact  that  he  was  so  knocked  off. 
There  could  have  been  no  doubt  in  the  minds  of  the  jury 
upon  that  point. 

The  seventeenth  request  was  that,  if  the  plaintiff  failed  to 
establish  that  the  Canadian  law  was  settled,  and  settled  as 
he  alleged,  and  different  from  the  law  of  Vermont,  then  it 
was  not  to  be  considered.  The  request,  as  drawn,  was 
properly  refused.  The  question  what  the  law  of  Canada  was 
was  made  an  issue  of  fact,  and  was  to  be  tried  and  decided  like 
any  other.  It  was  for  the  plaintiff  to  make  out  that  it  was 
substantially  as  alleged. .  If  he  failed  to  do  so,  he  failed  in 
his  case,  regardless  of  what  the  law  of  Vermont  might  be.  If 
the  charge  permitted  the  plaintiff  to  recover  under  a  different 
rule  of  Canadian  law  than  the  one  he  had  alleged,  no  excep- 
tion was  taken  in  that  respect. 

In  respect  to  the  question  of  the  defendant's  negligence  in 
maintaining  the  switch  where  it  was,  the  court  told  the  jury 
to  take  into  consideration  all  of  the  evidence  bearing  upon 
what  the  situation  was — ^whether  the  switch  could  have  been 
moved,  and  whether,  if  it  could  not,  the  tracks  could  have 
been  spread  apart.  Exception  was  taken  in  these  words: 
*^To  the  charge  with  reference  to  whether  the  defendant  was 
negligent  in  not  spreading  its  tracks  further  apart,  and  also, 
in  connection  with  that,  to  what  the  court  said  as  to  whether 
this  switch  could  have  been  maintained  in  any  other  position 
or  a  safer  place."  It  is  urged  that  ''it  was  error  not  to  have 
called  attention  to  all  the  important  considerations  indicating 
negligence  on  the  part  of  the  defendant,  having  called  atten- 
tion to  a  part";  that  the  portion  of  the  charge  excepted  to  was 
misleading,  as  indicating  that  the  question  of  negligence  de- 
pended upon  the  mere  question  whether  the  switch  could 
have  been  moved  or  the  tracks  spread  apart,  whereas  there 
was  no  question  but  what  those  things  might  have  been  done, 
and  the  real  question  was  whether  such  change  would  have 
made  the  place  safer  to  work  in. 

We  observe  first  that  the  exception  was  not  to  the  omission 
to  call  attention  to  the  facts,  but  to  the  charge  as  given. 
The  defendant  well  says  that,  of  course,  the  switch  could  have 
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been  moved,  or  the  tracks  spread  apart.  Then  it  is  not  to 
be  supposed  that  the  jury  understood  the  words  in  the  nar- 
row sense  of  whether  the  change  was  physically  possible,  but 
in  the  broader  sense  of  whether  it  was  practicable,  and  de- 
manded by  the  rule  of  obligation  which  should  be  found  by 
the  jury  to  exist  under  the  Canadian  law.  Such  was  their 
evident  meaning  as  shown  by  the  context,  wherein  the  jury 
were  directed  to  consider  ''all  of  the  evidence  bearing  upon 
what  the  situation  was." 

The  remaining  exception  is  to  the  supposed  omission  to 
charge  ''with  respect  to  the  effect  of  the  law  of  Canada  if 
found  to  be  as  claimed  by  the  defendant — that  contributory 
negligence  constitutes  a  bar  to  the  right  of  recovery."  We 
find  no  such  omission  in  the  charge  as  first  given,  and  after 
the  exception  was  taken  a  more  explicit  statement  was  made, 
to  which  no  exception  was  reserved. 

Reversed  and  remanded. 


New  York  Cent.  &  H.  R.  R.  Co.  v.  Difendaffer. 

{Circuit  Couri  of  Appeals,  Seventh  Circuity  October  6,  f90j.) 

[125  Fed.  Rep.  893.] 

Trial—Questions  for  Court— Evidence  to  Authorize  Submission  to 
Jury. 
The  role  in  the  federal  courts  is  that  it  is  not  proper  to  submit  a  cause 
to  the  jury  merely  because  some  evidence  has  been  introduced,  unless 
that  evidence  t>e  of  such  character  that  it  would  warrant  the  jury  in 
finding'  a  verdict  in  favor  of  the  party  introducing  it. 

Contracts — Grounds  for  Avoidance — Failure  to  Read. 

The  mere  fact  that  a  person  on  entering  the  employment  of  the  Pull- 
man Company  as  porter  on  one  of  its  sleeping  cars  failed  to  read  the 
contract  which  he  was  required  to  sign,  and  which  contained  a  provision 
that  he  assumed  all  risk  of  injury  from  railroad  travel  while  engaged  in 
snch  employment,  does  not  afford  ground  for  his  avoidance  of  such  pro- 
viaioot  in  the  at)sence  of  any  evidence  of  fraud  or  misrepresentation. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

This  is  a  writ  of  error  sued  out  by  the  plaintiff  in  error  (de- 
fendant below)  to  reverse  a  judgment  in  favor  of  the  defend- 
ant in  error  for  personal  injuries  sustained  by  him  by  reason 
of  a  collision  occurring  on  the  line  of  railway  of  the  plaintiff 
in  error  at  East  Buffalo,  in  the  state  of  New  York.  The 
plaintiff  below  was  a  porter  in  a  sleeper,  and  in  the  service 
of  the  Pullman  Company.  The  collision  occurred  by  reason 
of  an  open  switch,  a  freight  or  switch  engine  leaving  the 
track  and  plunging  into  the  sleeper  in  which  the  plaintiff  be- 
low was  riding. 

To  the  declaration  the  defendant  below  filed  a  plea  of  the 
general  issue,  with  two  special  pleas,  setting  forth  the  con- 
tract between  the  defendant  in  error  and  the  Pullman  Com- 
pany,   dated  July    21,    1900,   being   the    date  upon  which 
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Difendafier  entered  into  the  service  of  that  company.  This 
contract  is  entitled,  'Contract  of  Employment,"  and,  so  far 
as  is  material  to  the  case  in  hand,  is  as  follows: 

''Be  It  Known,  That  I  the  undersigned  hereby  accept  em- 
ployment by  and  enter  into  the  service  of  The  Pullman  Com- 
pany upon  the  following  express  terms,  conditions  and 
agreements,  which  in  consideration  of  such  employment  and 
the  wages  thereof,  I  do  hereby  make  with  said  The  Pullman 
Company,  to  wit : 

''Fourth:  I  assume  all  risks  of  accidents  or  casualties  bjr 
railway  travel  or  otherwise,  incident  to  such  employment  and 
service,  and  hereby,  for  myself,  my  heirs,  executors,  admin- 
istrators or  legal  representatives,  forever  release,  acquit  and 
discharge  The  Pullman  Company  and  its  officers  and  em- 
ployees, from  any  and  all  claims  for  liability  of  any  nature  or 
character  whatsoever,  on  account  of  any  personal  injury  or 
death  to  me  in  such  employment  or  service. 

"Fifth:  I  am  aware  that  said  The  Pullman  Company 
secures  the  operation  of  its  cars  upon  lines  of  railroad,  and 
hence  my  opportunity  for  employment,  by  means  of  con- 
tracts wherein  said  The  Pullman  Company  agrees  to  in- 
demnify the  corporations  or  persons  owning  or  controlling 
such  lines  of  railroad  against  liability  on  their  part  to  the 
employees  of  said  The  Pullman  Company  in  cases  provided 
for  in  such  contracts,  and  I  do  hereby  ratify  all  such  contracts 
made  or  to  be  made  by  said  The  Pullman  Company  and  do 
agree  to  protect,  indemnify  and  hold  harmless  said  The  Pull- 
man Company  with  respect  to  any  and  all  sums  of  money  it 
may  be  compelled  to  pay  or  liability  it  may  be  subject  to  un- 
der any  such  contract,  in  consequence  of  any  injury  or  death 
happening  to  me,  and  this  agreement  may  be  assigned  to  any 
such  corporation  or  person  and  used  in  its  defense. 

"I  have  read  and  understand  every  word  of  this  paper. 

"Joshua  Difendafier.     [Seal.] 
"Signed,  sealed  and  delivered  in  the  presence  of 

"E.  H.  Schall." 

To  the  special  pleas  the  plaintiff  below  replied  "that,  at 
the  time  of  the  execution  of  the  said  contract  mentioned  in 
said  second  plea,  the  said  Pullman  Company,  through  its 
agents  and  servants,  with  intent  to  deceive  and  deprive  the 
plaintiff  of  his  legal  rights,  falsely  and  fraudulently  repre- 
sented to  him  (the  plaintiff)  that  said  contract  was  a  document 
or  paper  relating  simply  to  the  routine  business  connected 
with  the  plaintiff's  duties  as  porter  in  the  employ  of  the  said 
Pullman  Company,  and  was  a  paper  of  no  significance  other 
than  the  mere  registration  and  facts  connected  with  the  trip 
as  porter  about  to  be  made  by  the  plaintiff  for  the  Pullman 
Company,  and  that  said  contract  did  not  in  any  way  tend  to  ' 
deprive  the  plaintiff  of  his  rights  to  recover  in  case  he  suffered 
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injury  throuf^b  the  negligence  of  the  said  Pullman  Company, 
or  of  any  one  or  more  of  the  various  railroad  lines  over  which 
its  sleeping  cars  were  run ;  and  that  thereupon,  being  de- 
ceived and  misled  by  the  statements  and  representations  of 
the  said  Pullman  Company's  agents  and  servants,  this  plain- 
tiff then  and  there  signed  his  name  to  the  said  contract  or 
document,  and  that  at  the  time  the  same  was  not  read  by  the 
plaintiff,  and  was  not  read  by  any  one  to  the  plaintiff,  and 
this  plaintiff  had  no  idea  that  the  provisions  of  the  said  docu- 
ment were  of  the  nature  now  claimed  to  be  by  the  defendant, 
until  after  he  had  suffered  the  injuries  set  forth  in  his  declara- 
tion and  had  brought  suit  to  recover  therefor,  and  that  no 
consideration  moved  from  the  said  Pullman  Company  or  from 
the  New  York  Central  &  Hudson  River  Railroad  Company,  or 
from  any  one  for  either,  to  this  plaintiff,  and  that  said  signa- 
ture of  the  plaintiff  to  the  said  document  was  obtained 
through  fraud  and  misrepresentations.  And  this  the  plain- 
tiff is  ready  to  verify." 

^  There  was  rejoinder  to  the  replication,  denying  the  allega- 
tions of  the  replication.  At  the  trial  the  facts  of  the  collision 
and  the  resulting  injury  were  not  seriously  disputed,  the  case 
taming  upon  the  contract  introduced  in  evidence  by  the 
defendant  below.  There  were  but  two  witnesses  testifying 
upon  the  subject — the  plaintiff  in  his  own  behalf,  and  Schall, 
the  subscribing  witness.  The  plaintiff  testified,  with  respect 
to  the  contract,  that  the  signature  thereto  was  his,  but  he 
did  not  know  when  he  signed  it,  whether  it  was  on  the  day 
he  went  to  work  for  the  company  or  after  that,  or  whether  it 
was  before  he  went  to  work  for  the  company.  He  also  said 
he  never  signed  any  paper  before  he  went  to  work;  that  he 
signed  papers  every  trip  in  and  every  trip  out,  and  signed 
whatever  was  put  before  him  to  be  signed.  At  another  stage 
of  his  testimony  he  said  that  he  handed  in  his  application 
for  employment,  and  the  president  of  the  Pullman  Company 
said  to  him,  *" Go  to  work.'  *  *  *  I  do  not  know  how 
long  after  that  it  was  when  I  signed  this.  It  was  just  the 
first  thing";  that  the  paper  was  not  read  to  him,  nor  was  he 
told  what  it  was.  Mr.  Schall,  the  chief  clerk  in  the  district 
o£5ce  of  the  Pullman  Company,  testified  that  he  remembered 
signing  the  paper  as  a  witness;  that  the  paper  was  given  the 
plaintiff  below  right  after  he  had  filled  out  his  application  for 
employment;  that  the  witness  asked  Difendaffer  to  read  it 
carefully,  and  if  he  did  not  understand  any  parts  of  it  to  come 
back  and  it  would  be  explained  to  him,  and  asked  him  to 
sign  the  document  in  the  presence  of  the  witness;  that 
Difendaffer  took  the  paper,  went  into  the  outer  office,  and 
remained  about  half  an  hour;  that  he  does  not  know  whether 
Difendaffer  read  the  paper  or  not.  He  returned,  and  the 
witness  asked  Difendaffer  if  he  understood  the  paper.  He 
said  that  he  did,  and  he  then  signed  his  name,  and  Schall 
signed  it  in  his  presence  as  a  witness,  and  thereupon  he  went 
into  the  service  of  the  company. 
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At  the  conclusion  of  the  evidence,  the  defendant  below 
quested  of  the  court  a  peremptory  charge  to  the  jury  to 
turn  a  verdict  for  the  defendant,  which   motion  was  denied, 
and  to  which  due  exception  was  taken. 

Francis  B.  Daniels,  for  plaintiff  in  error. 
Cyrus  J.  Wood,  for  defendant  in  error. 

Before  JENKINS.  GROSSCUP,  and  BAKER.  Circuit 
Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  court  correctly  charged  the  jury  that  the  burden  of  prov- 
ing fraud  rests  upon  the  party  asserting  it;  that  fraud  must 
be  proven  by  clear  evidence;  that  if  the  contract  in  question 
was  executed  without  fraud  or  misrepresentation  on  the  part 
of  the  Pullman  Company,  that  contract  constitutes  a  valid  de- 
fense to  the  action ;  that  mere  failure  on  the  part  of  the  plain- 
tiff to  read  the  contract  which  be  signed  would  not  amount  to 
fraud  on  the  part  of  the  Pullman  Company,  if  the  plaintiff  at 
the  time  had  opportunity  given  to  him  to  read  and  his  failure 
to  read  was  his  own  negligence. 

In  Baltimore  &  Ohio  Southwestern  Railway  Company  v. 
Voigt,  176  U.  S.  498, 20  Sup.  Ct.  385, 44  L.  Ed.  560,  it  is  ruled, 
in  a  somewhat  similar  case,  that  one  occupying  a  like  position 
to  that  of  the  defendant  in  error  here,  and  under  a  like  con- 
tract, was  not  a  passenger,  and  that  such  a  contract  did  not 
contravene  public  policy,  and  exonerated  the  railroad  com- 
pany from  liability,  if  the  contract  was  entered  into  freely 
and  voluntarily  and  without  fraud.  So  that  the  question  here 
is  whether  there  was  evidence  proper  to  be  submitted  to  the 
jury  to  sustain  the  plea  of  fraud  in  the  execution  of  the  con- 
tract in  question.  The  rule  in  the  federal  courts  is  ''that, 
before  the  evidence  is  left  to  the  jury,  there  is  or  may  be  in 
every  case  a  preliminary  question  for  the  judge,  not  whether 
there  is  literally  no  evidence,  but  whether  there  is  any  upon 
which  a  jury  can  properly  proceed  to  find  a  verdict  for  the 
party  producing  it,  upon  whom  the  burden  of  proof  is  im- 
posed"; and  that  it  is  not  proper  to  submit  the  cause  to  the 
jury  merely  because  some  evidence  has  been  introduced,  un- 
less that  evidence  be  of  such  a  character  that  it  would  war- 
rant the  jury  to  proceed  in  finding  a  verdict  in  favor  of  the 
party  introducing  such  evidence.  Commissioners  of  Marion 
County  V.  Clark,  94  U.  S.  278,  24  L.  Ed.  59. 

We  are  of  opinion,  considering  alone  the  testimony  of  the 
plaintiff  below,  that  there  is  absolutely  no  evidence  of  fraud 
upon  which  the  cause  should  have  been  submitted  to  the  jury. 
There  was  no  representation,  true  or  false,  made  to  him  with 
respect  to  the  contents  of  the  paper.  Giving  to  his  testi- 
mony the  fullest  effect  to  which  it  is  entitled,  the  case  is  simply 
that  of  one  who  could  read,  but  did  not  read,  the  paper  be- 
fore he  signed  it.  Assuming  that  he  was  an  illiterate  man 
and  unable  to  comprehend  from  the  language  employed  the 
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nature  of  the  contract  which'  he  was  requested  to  sign,  he 
neither  asked  the  ofiBcers  of  the  company  for  an  explanation, 
nor  did.  he  seek  the  advice  of  any  other  person.  It  is  merely 
the  case  of  one  executing  a  contract  without  reading  it ;  and 
in  such  case,  where  no  imposition  has  been  practiced  upon 
him,  the  omission  to  read  is  no  defense  to  the  contract.  The 
plaintiff  below  was  in  health  an'd  vigor.  He  was  not  pre- 
vented from  reading  it,  and  there  was  no  misrepresentation  to 
him  of  the  nature  of  the  document.  He  deliberately  elected 
to  sign  and  did  sign  the  document  without  reading  it.  Under 
such  circumstances  the  contract  is  binding. 

Chief  Justice  Gibson,  with  his  usual  clearness  and  terse- 
ness, in  Greenfield's  Estate,  14  Pa.  496,  states  the  rule  thus: 

''If  a  party  who  can  read  will  not  read  a  deed  put  before 
hina  for  execution,  or  if,  being  unable  to  read,  will  not  de- 
mand to  have  it  read  or  explained  to  him,  he  is  guilty 
of  supine  negligence,  which,  I  take  it,  is  not  the  subject  of 
protection,  either  in  equity  or  at  law." 

The  rule  has  been  abundantly  sustained  by  the  courts. 
Thus,  in  Upton,  Assignee,  v.  Tiibilcock,  91  U.  S.  45,  23  L. 
Ed.  203,  the  court  says : 

''It  will  not  do  for  a  man  to  enter  into  a  contract  and,  when 
called  upon  to  respond  to  his  obligations,  to  say  that  he  did 
not  read  it  when  he  signed  it,  or  did  not  know  what  it  con- 
tained. If  this  were  permitted,  contracts  would  not  be  worth 
the  paper  on  which  they  were  written ;  but  such  is  not  the  law. 
The  contractor  must  stand  by  the  words  of  his  contract,  and, 
if  he  will  not  read  what  he  signs,  he  alone  is  responsible  for 
his  omission. ' ' 

And  in  Andrus  v.  St.  Louis  Smelting  &  Refining  Company, 
130  U.  S.  643,  9  Sup.  Ct.  64s,  32  L.  Ed.  1054,  it  is  said: 

''The  law  does  not  afford  relief  to  one  who  suffers  by  not 
using  the  ordinary  means  of  information,  whether  his  neglect 
be  attributable  to  indifference  or  credulity.'' 

See,  also,  Chicago,  St  P.,  M.  &0.  Ry.  Co.  v.  Belliwith,  28 
C.  C.  A.  358, 83  Fed.  437;  Chicago  &N.  W.  Ry.  Co.  v.  Wilcox, 
S4  C.  C.  A.  147,  116  Fed.  913;  Insurance  Co.  v.  Hodgkins, 
66  Me.  109;  Pennsylvania  Railroad  Co.  v.  Shay,  82  Pa.  198; 
Keller  et  al.  v.  Orr,  106  Ind.  406,  7  N.  E.  195;  Albrecht  v. 
Milwaukee  &  Superior  Railroad  Company,  87  Wis.  105,  iS 
N.  W.  72,  41  Am.  St.  Rep.  30.  In  the  latter  case,  the  party 
seeking  to  avoid  his  contract  was  a  German.  He  did  not 
read  the  paper  he  signed,  and  said  he  could  not  read  it,  and 
did  not  know  whether  it  was  read  to  him  or  not,  and  did  not 
know  the  contents  of  it;  and  the  court  said  that  it  cannot  be 
tolerated  that  a  man  shall  execute  a  written  instrument  and, 
when  called  upon  to  abide  by  its  terms,  say  merely  that  he 
did  not  read  it,  or  did  not  know  what  it  contained.  It  is 
needless  to  pursue  the  subject.  The  rule  has  been  established 
time  out  of  mind,  i  Sbep.  Touch.  $6  (30  Law  Lib.  121). 
The  plea  of  fraud  was  not  sustained  by  any  evidence  what- 
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ever.  The  plaintifiE  below  was-  a  free  man,  with  liberty  to 
contract  or  not,  as  be  saw  fit.  It  was  his  duty  to  read  and 
to  understand  the  contract  of  employment  which  the  Pall- 
man  Company  required.  He  does  not  pretend  that  there  was 
any  misrepresentation  to  him,  or,  in  fact,  any  representation 
whatever  of  the  contents  of  the  instrument.  He  deliberately 
elected  to  sign  the  document  without  reading  or  understand- 
ing it,  and  he  must  take  the  consequence  of  his  own  negli- 
gence. The  paper  signed  is  the  highest  evidence  of  the 
agreement  of  the  parties.  Except  in  case  of  fraud  or  mi^ 
take,  it  speaks  conclusively  the  contract  which  the  parties 
have  made,  and  it  may  not  be  impugned  by  one  party,  where 
the  other  party  has  acted  upon  it,  upon  the  ground  that  he 
misunderstood  it,  or  that  he  refrained  from  reading  it,  or  that 
he  neglected  to  have  the  document  explained  to  him. 
Where  fraud  or  imposition  or  misrepresentation  has  inter- 
vened, the  party  is  not  bound;  but,  in  their  absence,  failure 
to  read  or  have  it  explained  will  not  avail  to  annul  the  de- 
liberate writing  of  the  party. 

The  judgment  is  reversed,  and  the  cause  is  remanded   with 
a  direction  to  the  court  below  to  award  a  new  trial. 


Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Lloyd. 

{Supreme  Court  of  Kansas,  Feb.  d,  1904.) 
[75  Pac.  Rep.  478.] 

Injury  to  Employee— Evidence — Presumptions. 

In  an  action  to  recover  damages  for  injuries  sustained  by  a  locomotiye 
fireman  by  reason  of  a  defective  apron  to  a  coal  chute,  where  there  it 
evidence  tending^  to  prove  that  the  apron  was  out  of  repair  six  months 
before  the  accident,  and  evidence  on  the  part  of  the  defendant  tending 
to  prove  that  the  chute  had  been  in  constant  and  daily  use  during^  this 
entire  period,  the  court,  in  applying*  the  rule  that  a  condition  or  state 
once  shown  to  exist  is  presumed  to  continue  until  the  contrary  is  shown, 
should  inform  the  jury  that  such  presumption  is  one  of  fact  only,  and 
may  be  rebutted  by  circumstantial  as  well  as  direct  evidence. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Atchison  County;  W.  T.  Bland, 
Judge. 

Action  by  Thomas  W.  Lloyd  against  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Reversed. 

A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff  in  error. 
Henry  Eliiston  and  Waters  &  Waters,  for  defendant  in 
error. 

GREENE,  J.  Thomas  W.  Lloyd  sued  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  to  recover  damages 
sustained  by  him  while  attempting  to  use  an  apron  on  a  coal 
chute  which  was  alleged  to  be  either  defectively  hung  or  out 
of  repair.     It  appears  that  the  plaintiff  was  a  locomotive 
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fireman  employed  by  the  defendant ;  that  on  the  23d  day  of 
November,  1898,  while  firing  on  the  California  Limited,  it 
became  necessary  to  take  coal.  At  Thatcher,  Colo.,  there 
were  a  number  of  coal  chutes,  situated  on  a  slight  up  grade 
northeast  to  the  southwest.  These  chutes  are  numbered  from 
I  to  6.  On  the  day  of  the  accident  the  train  upon  which  the 
plaintiff  was  firing  was  going  west,  and  at  Thatcher  the  engi- 
neer pulled  up  to  coal  chute  No.  2  for  the  purpose  of  taking 
coal.  They  passed  chute  No.  i,  so  they  could  slack  back  to 
it  if  they  found  No.  2  empty.  The  plaintiff  climbed  onto 
the  oil  box  on  the  west  side  of  the  engine,  near  the  cab,  and 
palled  down  the  apron  to  coal  chute  No.  2.  It  was  dis- 
covered there  was  no  coal  in  this  chute,  and  plaintiff  so 
advised  the  engineer.  Plaintiff  then  undertook  to  shove  up 
the  apron,  and  the  engineer,  supposing  he  had  accomplished 
it,  released  the  air,  and  the  train  immediately  slacked  back. 
The  apron  did  not  respond,  and  the  plaintiff  was  caught  be- 
tween it  and  the  cab,  and  severely  injured.  He  recovered 
judgment  because  of  the  negligence  of  defendant  in  permit- 
ting the  apron  to  the  coal  chute  to  become  and  remain  out 
of  repair.    Defendant  prosecutes  error. 

There  are  several  alleged  errors,  but  upon  examination  we 
do  not  find  any  prejudicial  to  the  defendant,  except  as  here* 
loafter  stated. 

The  court  instructed  the  jury  as  follows:  ''No.  26.  You 
are  instructed  that  a  condition  or  state,  when  shown  to  exist, 
is  presumed  to  continue  until  rebutted  by  evidence  of  plain- 
tiff or  defendant.  Some  evidence  has  been  introduced  by  the 
plaintiff  tending  to  show  that  some  of  the  coal  chutes  at 
Thatcher,  Colorado,  including  the  one  in  controversy,  were 
out  of  order  prior  to  May  22,  1898;  and  the  plaintiff  claims 
that  such  condition  continued  until  the  time  of  the  accident 
to  him,  and  that  at  such  time  the  said  coal  chute  was  by  the 
negligence  of  the  defendant,  or  its  employees,  in  a  defective 
condition,  and  that  such  negligence  contributed  directly  to 
produce  the  alleged  injury;  and  if  you  find  from  the  evidence 
that  defendant  was  guilty  of  negligence' with  reference  to' 
said  coal  chute,  as  claimed  by  the  plaintiff,  and  that  such 
negligence,  if  any,  contributed  to  plaintiff's  injury,  the  plain- 
tiff would  be  entitled  to  recover  therefor.  On  the  other  hand, 
evidence  has  been  introduced  by  the  defendant  tending  to 
show  that  subsequent  to  May  22,  1898,  and  prior  thereto, 
said  coal  chutes,  including  the  one  at  which  the  accident 
occurred,  were  inspected  at  different  times,  and  were  re- 
paired and  in  reasonably  safe  working  order,  not  only  prior 
to  May  22,  1898,  but  also  subsequent  to  that  date,  and  up  to 
the  time  of  the  injury  complained  of  by  the  plaintiff;  and  if 
you  so  find,  then  the  plaintiff  cannot  recover  in  this  case  on 
the  ground  of  claimed  defective  coal  chute;  or,  if  you  find 
from  the  evidence  that  defendant  exercised  reasonable  and 
ordinary  care  to  inspect  said  coal  chutes  and  to  repair  and 
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keep  the  same  in  a  reasonably  safe  condition,  then  the  plain- 
tiff in  this  case  cannot  recover." 

Objection  is  urged  that  the  rule  that  where  the  existence 
at  one  time  of  a  certain  condition  or  state  of  things  of  a  con- 
tinuous nature  is  shown  the  presumption  arises  that  such  con- 
dition or  state  continues  to  exist  until  the  contrary  is  shown 
by  circumstantial  or  direct  evidence  was  incorrectly  stated,  in 
that  it  failed  to  state  that  such  presumption  may  be  rebutted 
by  circumstantial  as  well  as  direct  evidence.  The  plaintiff's 
evidence  tended  to  prove  that  in  May,  prior  to  the  injury,  the 
chute  was  out  of  repair  and  dangerous.  This  was  the  basis 
for  the  application  of  this  rule.  Defendant  offered  evidence 
tending  to  prove  that  this  particular  chute  had  been  in  con- 
stant and  daily  use  from  that  date  up  to  and  including  the 
day  plaintiff  received  his  injury.  The  length  of  time  from 
the  date  plaintiff  contends  the  chute  was  out  of  repair  and 
the  injury  and  the  constant  use  of  the  chute  during  that  time 
are  very  strong  circumstances  tending  to  prove  that  the  re- 
pairs had  been  made.  The  court  in  stating  this  rule  should 
have  incorporated  into  the  instruction  that  such  presumption 
may  be  rebutted  by  circumstantial  as  well  as  direct  evidence. 
It  is  very  doubtful  if  the  rule,  even  when  properly  stated,  is 
applicable  in  this  case.  The  presumption  only  applies  to  con- 
ditions once  shown  to  exist,  which  in  their  nature  are  con- 
tinuous. The  evidence  in  this  case  tended  to  prove  that  an 
attempt  to  use  this  appliance  when  out  of  repair  was  dan- 
gerous to  human  life.  It  also  tended  to  prove  that  this  coal 
chute  was  intended  for  constant  and  daily  use.  Can 
a  defective  condition  of  such  a  dangerous  instrumentality 
intended  for  constant  and  daily  use  be  presumed  to  be  con- 
tinuous? The  natural  and  almost  universal  practice  is  to 
repair  and  keep  in  safe  working  order  such  appliances.  The 
instruction  as  given  does  not  correctly  state  the  rule,  and  is 
misleading  and  prejudicial  to  the  rights  of  the  defendant  in 
the  particulars  herein  stated. 

For  these  reasons  the  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded.     All  the  Justices  concurring. 


Gauges  v.  Fitchburg  R.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Franklin^  Feb,  24^   1904,) 

[69  N.  E.  Rep.  1063.] 

Injury  to  Employee— Use  of  Improper  Tools  and  Materials — Liability 
for  Negliif^ence  of  Section  Foreman. 
For  any  negligence  on  the  part  of  a  section  foreman  in  naing  an  old 
railroad  spike  and  an  old  hammer  in  laying  steel,  whereby  a  laborer 
was  injured,  the  railroad  company  is  not  liable,  when  the  uncontradicted 
testimony  shows  that  it  furnifihed  plenty  of  good  spikes  and  hammera  ; 
the  negligence,  therefore,  being  that  of  the  foreman,  and  not  of  the 
company. 

Same— Same— Same. 
The  use  of  old  railroad  apikes  cannot  be  said  to  conatitute,  of  itself. 
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negligence  on  the  part  of  a  railroad  company  aonght  to  be  charged 
^with  liability  for  an  injury  to  a  section  hand  by  reason  of  their  use. 

Same — Same — Sufficiency  of  Evidence. 

B^vidence  considered,  and  held  not  to  show  that  a  hammer  used  by  a 
section  foreman  in  driving  a  spike,  by  which  a  laborer  wiUi  injured, 
was  not  proper  for  use  by  a  person  of  his  skill  and  experience. 

Exceptions  from  Superior  Court,  Franklin  County;  F.  G. 
Fessenden,  Judge. 

Action  by  John  Gauges  against  the  Fitchburg  Railroad 
Company.  There  was  a  judgment  for  defendant,  and  plain- 
tiff brings  exceptions.     Exceptions  overruled. 

The  following  are  plaintiflCs  exceptions: 

^^This  is  an  action  of  tort  for  personal  injuries.  The  writ 
is  dated  October  14,  1900.    The  pleadings  may  be  referred  to. 

''At  the  trial  with  a  jury  at  the  July  sitting,  1901,  Robert 

D.  Brooks,  witness  for  the  plaintifi,  testified  as  follows:'  'I 

am  a  section  foreman.     Have  been  such  for  twenty-two  years 

in  all.     In  May,  i8s^,  was  employed  at  Millers  Falls.    Was  a 

second  hand  or  second  foreman  under  one  McCuUough  on  the 

Fitchburg  Railroad.     Was  laying  sttel  the  day  the  accident 

happened  on  the  section  between  Orange  and  Wendell  on  the 

line  side.    Was  using  old  spikes  and  new  spikes — the  best  of 

the  old  and  some  new  ones.     It  was  customary  to  use  old 

spikes.     Nobody  ordered  us  to  use  them,  that  I  know  of.     We 

always  used  the  best  of  the  old  spikes  in  laying  new  steel.     I 

didn't  hear  whether  there  was  an  order  given  for  the  use  of 

the  old  spikes.     Both  the  plaintiff  and  I  were  working  on  the 

same  rail.     I  was  behind  him.     He  was  ahead  of  me,  and  I 

vras  spiking  behind.     I  was  west  from  him,  probably  fifteen 

or  twenty  feet.    We  were  both  on  the  same  rail.     I  was  using 

old  spikes  at  that  time,  and  I  struck  the  spike  which  flew  and 

hit  Gauges.     It  was  an  old  spike.     I  didn't  notice  anything 

peculiar  about  that  old  spike,  different  from  any  other.     I 

drove  it  with  a  hammer.     It  was  usual  to  hold  the  spike  in 

the  hand,  and  strike  one  or  two  blows  to  start  the  spike  in 

the  tie.     I  simply  started  the  spike  in  the  tie,  and  then  struck 

it,  and  it  flew.     I  started  it  as  I  always  do.     Held  my  spike 

and  struck  it  with  the  hammer — gave  it  two  little  light  taps, 

so  it  was  straight  and  then  strdck  it — and  my  hammer  slipped 

on  it,  and  the  spike  flew.     I  started  it  straight,  struck  just  a 

natural  blow,  not  a  hard  one,  I  think,  straight  down  on  the 

head  of  the  spike.     That  was  what  I  was  intending  to  do, 

and  I  think  I  did.    The  spike  flew  from   under .  my  hammer 

and  struck  Gauges.     I  didn't  straighten  the  spike  before 

putting  it  on,   because  it  was  straight.     We  wasn't  using 

crooked  spikes.    We  were  using  the  best  of  the  old  spikes,  as 

we  always  do.     It  was  a  straight  spike.     The  old  spikes  we 

pull  out  from  the  inside  of  the  rail  are  good,  always,  but  on 

the  outside  of  the  rail,  where  the  press  comes,  it  cuts  them, 

and  we  don't  usually  use  the  spikes  on  the  outside,  especially 

on  a  curve;  but  on  the  inside  where  the  pressure  doesn't 

come,  we  always  use  them — always  have  ever  since  I  was 
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railroadiofir.     Q.  What  is  the  condition  of  the  head  of  these 
spikes,  ordinarily?    A.  Sometimes,  of  course,  crooked;  and 
sometimes,  when  a  head  is  crooked,  and  yon  strike  it  with   a 
hammer,  the  head  will  fly  ofi,  but  this  didn't.     Q.  They  be- 
come jammed  or  out  of  shape?    A.  Of  course,  some  are. 
Some  of  them  get  bent  when  we  are  pulling  them  out     We 
pull  them  out  with  a  bar.    There  are  lots  of  them  get  bent, 
but  we  don't  intend  to  use  bent  spikes,  without  we  straighten 
them:    The  old  spikes  are  oily,  some  of  them.    The  oil  drops 
from  locomotives.     But  the  point  is  generally  all  right — just 
about  as  sharp  as  a  new  spike.     Of  course,  some  are  not. 
And,  as  a  general  thing,  the  spike  is  all  right.     It  is  driven 
in  the  tie,  and  remains  there  until  it  is  pulled  out,  as  a  rule. 
The  point  is  all  right,  but  the  head  is  oily,  and  the  hammer 
will  slip  on  it  sometimes.     But  new  spikes  fly  sometimes.     I 
can't  say  that  I  saw  the  spike  after  it  flew.     I  saw  it  fly,  but 
I  didn't  see  it  hit  Gauges,  but  I  heard  him  make  a  noise  after 
it.     There  were  five  men  working  there  at  the  time.     Mc- 
Cullough  was  between  us  at  that  time.     He  was  pushing  a 
rail  out  with  a  bar.    The  spike  flew  just  high  enough  to  strike 
Gauges  in  the  face.     I  think  it  was  about  half  past  eleven 
when  it  happened — just  before  we  went  to  dinner.     I  have 
been  at  the  business  of  driving  spikes  all  my  life,  since  I  was 
seventeen.     I  am  positive  we  had  our  three  hammers  with 
us,  and  didn't  use  any  others.     Think  there  were  four  spik- 
ing.    It  was  a  good  hammer — not  different  from  the  ordinary 
hammers  used  on  section.     It  was  on  the  section  when  I  went 
there,  and  I  do  not  know  how  long  before.     I  had  been  there 
about  a  year  and  a  half  at  that  time.     It  was  flat.     It  was 
just  a  new  hammer,  you  might  say.     It  had  been  used  more 
than  a  year  and  a  half.     These  hammers  are  a  little  round- 
ing, always.     It  might  possibly  have  been  more  rounding 
than  when  new.     It  was  a  good  hammer.     A  new  hammer  is 
not  perfectly  flat.     It  wasn't  any  more  rounding  than  a  new 
hammer  would  be.     It  was  just  as  good — ^just  the  same — as  a 
new  one.'     On  cross-examination  he  testified  as  follows:    *It 
is  customary  to  use  the  old  spikes.     We  always  use  the  best 
of  the  old  spikes.     There  were  plenty  of  old  and  new  spikes  • 
furnished  on  the  work,  scattered  all  along  the  line.     We 
always  do  that  before  we  lay  the  steel.     No  one  selected 
whether  the  old  or  the  new  should  be  used.     We  alway  did 
that.     We  were  sent  to  spike  the  rails,  and  used  new  and  old 
ones  as  we  went  along.     We  could  use  either  the  old  or  the 
new.     If  we*had  a  bad  old  spike,  we  could  use  a  new  one,  if 
we  wished,  and  we  did  so.    The  spikes  were  spread  all  along 
the  track,  new  and  old — old  that  had  been  pulled  out,  and  the 
new  ones  spread  along.     The  spike  I  struck  was  all  right  in 
every  way.     It  was  a  jg;ood  spike,  only  it  was  an  old  spike.     I 
gave  it  a  couple  of  taps,  and  then  gave  it  one  more,  and  it 
flew  and  hit  Gauges.     Spikes  often  fly  when  we  are  striking 
them — quite  often  fly  when  we  are  spiking  them.     That  has 


Vol  10  R  R  R— Vol  33  Am  &  Ehg  R  Ca8,  N  S      401 

Ganfi^ea  v.  Fitchburfi^  R.  Co 

been  my  experience  in  a  good  many  years'  work  and  I  ex- 
pect that  they  will  fly,  and  they  do  fly.  There  were  about 
twenty-five  or  thirty  hammers,  probably,  on  the  work  train ; 
and,  if  that  hammer  hadn't  been  all  right,  I  conld  have  got 
another.  All  the  hammers  that  were  necessary  were  fur- 
nished Qs  for  the  job,  I  used  the  hammer  afterwards.  It  was 
in  as  good  condition  as  when  I  struck  the  blow.  I  used  it  all 
the  time  I  was  on  the  section,  until  I  left,  nearly  a  year  after. 
It  was  a  hammer  that  I  was  accustomed  to  use  in  the  work. 
We  had  three  hammers  with  us,  but  there  were  other  ham- 
mers lying  along  the  road  that  belonged  to  the  work  train. 
If  we  bad  needed  another  hammer,  we  could  have  got  it.  I 
am  not  positive  whether  it  was  four  or  three  working  with 
hammers.  There  were  twenty-five  or  thirty  hammers,  per- 
haps fifty,  on  the^  work  train,  and  I  could  have  got  one  of 
those  hammers,  if  we  wanted,  and  any  of  the  other  men 
could.    That  is  what  they  were  there  for. ' 

'^John  Gauges,  theplaintifi,  testified  as  follows:  'We  were 
working  on  the  Fitchburg  Railroad  on  the  2i8t  of  May,  1899, 
laying  new  steel.  That  on  the  night  before  we  had  our  direc- 
tion to  take  our  tools,  and  just  what  we  wanted  to  work,  and 
to  go  to  work  for  McCuUough.  We  went  to  work  about  six 
o'clock  in  the  morning.  When  we  got  off  at  Wendell  Depots 
the  gravel  train  stopped,  and  we  took  out  our  tools  and  got 
ready  to  work.  McCuUough  gave  directions.  He  told  me  to 
get  the  hammers  and  go  to  spiking.  Mosseau  and  Campbell 
each  got  a  hammer,  and  I  got  one.  When  I  came  to  strike, 
Mr.  Brooks  came  along,  and  said  that  hammer  belonged  to 
him;  he  always  used  that  hammer.  He  said:  ^^You  can  go 
to  the  gravel  train,  and  get  yon  a  hammer  from  the  gang."  I 
said :  ^'I  don't  know  that  I  can  get  any.  Why  can't  I  use  that 
hammer?"  He  said:  '^Because  you  ain't  used  to  that  ham- 
mer. Because  that  hammer  has  a  pretty  small  head,  and  has 
been  used  a  great  deal."  And  he  went  and  got  me  one  from 
the  gravel  train — a  great  deal  larger  hammer  than  the  other. 
So  I  went  to  work.  McCuUough  asked  if  I  could  make  it  go, 
and  I  told  him  I  would  try  the  best  I  can.  The  head  of  the 
hammer  Brooks  gave  me  was  a  great  deal  bigger  and  a  great 
deal  flatter  than  the  other.  The  other  had  been  rounded. 
Brooks  told  me  that:  ^^That  hammer  you  can't  use,  because 
you  ain't  used  to  spiking."  There  were  four  men  to  drive 
spikes — Brooks,  Campbell,  Mosseau,  and  I.  I  worked  gen- 
eraUy  at  whatever  the  boss  told  me  to  do — shoveling  or  dig- 
ging or  anything.  I  didn't  spike  before  very  much.  I  was 
driving  a  spike  when  I  got  struck.  I  just  had  the  hammer  in 
one  hand,  and  the  spike  in  the  other,  and  just  bent  down  and 
got  started  to  strike  the  spike,  and  I  hit  twice  and  when  I  got 
op  I  got  motion  to  strike  again,  and  then  I  got  motion  to  hit 
down,  and  that  spike  from  the  other  fellow  flew  and  knocked 
me  down.  I  didn't  know  anything  after  that  for  some  little 
time.    That  Shanks,  the  roadmaster,  went  by  us  as  we  were 
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working,  and  said  not  to  use  the  spikes  on  the  inside  of  the 
track/  On  cross-examination  he  testified:  4  had  been  to 
work  on  the  railroad  six  weeks  at  anything  the  boss  ordered 
me  to  do.  Had  been  driving  spikes,  but  not  very  much,  be- 
fore. They  went  to  the  gravel  train  to  get  a  hammer  for  me. 
There  were  plenty  of  hammers  on  the  gravel  train.  I  couldn't 
say  how  many,  but  lots  of  them,  and  there  were  plenty  of 
spikes  around  there,  new  and  old.  They  ordered  us  to  use  old 
spikes.  We  used  the  best  of  the  old  spikes.  Our  orders 
were  to  use  the  good  ones,  and  that  was  all  we  used.  I  don't 
know  anything  about  the  spike.  It  may  have  been  perfectly 
good,  so  far  as  I  know. '  On  redirect  examination  the  plain- 
tifi  testified  that  he  looked  at  the  hammer.  Brooks  told  him: 
'It  has  a  pretty  small  head,  and  it  is  rounding.  You  can't 
use  it.  You  ain't  used  to  it.  It  has  been  used  too  much— 
that  hammer. ' 

''Frank  Campbell,  witness  for  the  plaintiff,  testified,  in 
part,  as  follows:  'On  May  2i,  1899  was  employed  on  the 
Pitchburg  Railroad,  was  working  with  Gauges.  I  stood  the 
second  man  from  him.  I  saw  the  spike  fly  from  Mr.  Brooks' 
hammer  and  hit  Gauges  in  the  eye.'  On  cross-examination 
he  testified:  'I  was  driving  spikes  myself.  There  were 
plenty  of  spikes  there.  There  were  plenty  of  old  spikes  and 
good  spikes,  and  plenty  of  new,  and  the  hammers  were  those 
usually  used  in  that  kind  of  work — were  good  hammers.  I 
saw  the  hammer  that  Brooks  had,  and  it  was  all  right — the 
usual  kind  of  hammer  used  about  that  kind  of  work.' 

"Evidence  was  introduced  tending  to  show  that  the  plain- 
tiff was  injured.  There  was  no  evidence  that  notice  of  the 
time,  place,  and  cause  of  the  injury  was  given  to  the  defend- 
ant. 

"At  the  close  of  the  plaintiff's  evidence,  the  defendant  re- 
quested the  court  to  rule  that,  on  all  the  evidence,  the  plain- 
tiff was  not  entitled  to  recover.  The  court  ruled  as  requested, 
and  directed  a  verdict  for  the  defendant,  and  the  plaintiff 
duly  excepted  thereto;  and,  the  plaintiff  being  aggrieved  by 
said  ruling,  now  prays  that  his  exceptions  may  be  allowed." 

Cornelius  A.  Parker  and  H.  C.  Attwill,  for  plaintiff. 
Dana  Malone,  for  defendant. 

MORTON,  J.  If  it  was  negligence  on  the  part  of  Brooks 
to  use  an  old  spike  and  an  old  hammer,  and  the  plaintiff's  in- 
jury was  caused  thereby,  nevertheless  the  defendant  is  not 
liable.  The  uncontradicted  testimony  shows  that  it  furnished 
plenty  of  good  spikes  and  good  hammers.  The  negligence, 
therefore,  if  there  was  any,  in  the  use  of  an  old  spike  and  an 
old  hammer,  was  the  negligence  of  Brooks,  and  not  of  the 
defendant.  But  there  is  nothing  to  show  that  the  spike  was 
not  a  good  spike,  or  that  it  was  negligent  to  use  it  It  can- 
not be  said  that  the  use  of  old  spikes  constituted,  of  itself, 
negligence  on  the  part  of  the  defendant.    An  old  spike  might 
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be  as  good  for  certain  kinds  of  work  as  a  new  one.  And 
according  to  the  plaintifE's  own  testimony,  the  orders  were  to 
use  only  the  good  ones.  So  as  to  the  hammer.  Notwith* 
standing  the  declarations  of  Brooks,  testified  to  by  the  plain- 
tifi,  there  is  nothing,  to  show  that  the  hammer  was  not  a 
proper  hammer  for  a  person  of  the  skill  and  experience  of 
Brooks  to  use.  The  testimony  tended  to  show  that  it  was  a 
good  hammer,  and  that  Brooks  continued  to  use  it  until  he 
left,  nearly  a  year  after. 
Exceptions  overruled. 


Ohio  River  &  C.  Ry.   Co.  v.  Edwards. 

{Supreme  Court  of  Tennessee^  Sept.  j<5,  /poj.) 

[76  8,  W.  Rep.  897.] 

fellow  Servants — 8 ubforeman— Nonassignable  Duties.* 

The  Bubforeman  of  a  section  crew,  pursuant  to  direction  of  the  fore- 
man, took  three  members  of  the  crew  to  brings  a  lever  car  from  up  the 
track.  Arriving'  at  the  place,  he  signaled  an  employee  of  a  lumber  com- 
pany, having"  a  dump  car,  to  wait  till  he  got  the  lever  car  on  the  track 
ahead  of  it.  Then  one  of  the  crew  sat  on  the  lever  car,  propelled  by  aU 
the  other  persons,  and  drew  the  dump  car  with  a  cant  hook.  When 
they  got  where  the  dump  car  was  to  stop«  the  subforeman  applied  the 
brake  on  the  lever  car,  and  the  dump  car  from  which  the  cant  hook  had 
become  detached  struck  the  lever  car,  throwing  one  of  the  crew  off  : 
held^  that  the  negligence  of  the  subforeman  was  that  of  a  fellow  serv- 
ant, and  not  of  a  vice  principal ;  it  not  being*  shown  that  the  master 
had  placed  any  of  its  servants  under  him  and  conferred  on  him  authority 
to  direct  whea,  where  and  how  to  work,  or  that  the  master  had  imposed 
on  him  the  duty  of  furnishing  tools  or  machinery,  or  the  performance 
tA  any  other  duty  towards  the  servants  which  the  master  owed  them, 
and  the  duties  of  the  foreman  not  being  shown. 

Injury  to  Employee — Assumption  of  Risk. 

An  employee  assumes  the  risk  of  certain  work,  knowing*  all  the  facta 
except  one  which,  in  view  of  those  known,  is  immaterial. 

Appeal  from  Circuit  Court,  Washiogton  County;  C.  J.  St. 
John,  Judge. 

Action  by  Wilson  Edwards  against  the  Ohio  River  & 
Charleston  Railway  Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

Kirkpatrick,  Williams  &  Bowman,  for  appellant 
Burrow  Bros,  and  Isaac  Harr,  for  appellee. 

NEIL,  J.  This  action  was  brought  in  the  law  court  at 
Johnson  City  by  Edwards  to  recover  damages  for  injuries 
alleged  to  have  beeen  inflicted  upon  him  by  the  negligence  of 
the  railway  company.  He  recovered  judgment  for  $4,000, 
and  the  company  has  appealed  and  assigned  errors. 

*As  to  whether  a  foreman  is  a  fellow  servant  of  a  hand  working 
under  him,  see  foot-note  appended  to  Southern  Indiana  R7.  Co.  v,  Har- 
rell  (Ind.),  9  K.  R.  R.  35,  32  Am.  &  Eng.  R.  Cas.,  N.  8.,  35,  where  all 
the  preceding  authorities  in  this  series  are  collected. 
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Objections  were  taken  below  to  the  declaration,  and  it  was 
amended,  and  this  was  objected  to;  and  after  these  points 
were  disposed  of  the  testimony  of  the  defendant  in  error  was 
offered,  and  thereupon  a  demurrer  to  the  evidence  was  inter- 
posed by  the  plaintiff  in  error.  This  demurrer  was  overruled, 
and  the  cause  went  to  the  jury,  with  the  result  above  stated. 
The  evidence  discloses  the  following  state  of  facts: 
The  plaintiff,  Edwards,  was  in  the  employ  of  the  company 
primarily  as  a  track  walker,  but  the  duties  of  this  position 
did  not  require  all  of  his  time;  and  it  was  his  further  duty, 
after  he  had  finished  his  work  as  track  walker  during  the  day, 
to  join  the  section  force  and  perform  such  duties  as  pertained 
to  any  member  of  that  force.  The  section  force  to  which  he 
belonged  had  for  its  boss  one  Grant  On  the  afternoon  on 
which  the  accident  occurred,  the  aforesaid  section  boss 
directed  Bryant,  who  was  the  subforeman  or  subboss,  to  take 
three  men  and  proceed  about  a  half  mile  up  the  track,  and 
bring  down  a  lever  car  and  some  tools  he  would  find  there. 
This  order  was  given  in  the  presence  of  Edwards  and  other 
members  of  the  section  force.  Edwards,  Reedy,  and  Tittle, 
all  members  of  the  section  force,  proceeded  with  Bryant  to 
the  place  designated  by  the  section  boss,  for  the  purpose  of 
bringing  down  the  car  and  tools  just  referred  to.  Jost  before 
they  arrived  at  the  place  where  the  lever  car  stood,  they 
saw  a  dump  car  coming  down  the  track  in  charge  of  one  Hens- 
ley,  an  employee  of  a  lumber  company  that  had  a  plant  on  the 
side  of  the  railway  company's  road«  Bryant  signaled  Hens- 
ley  to  stop,  and  he  did  so.  Bryant  thereupon  said  to  Hens- 
ley,  in  effect,  that  he  desired  to  pat  the  lever  car  on  the  track 
in  front  of  the  dump  car*  This  was  accordingly  done.  Hens* 
ley  then  proposed  that  he  should  ride  upon  tiie  lever  car  and 
assist  in  the  working  of  the  lever,  and  that  Reedy  should 
draw  the  dump  car  with  a  cant  hook  that  he  (Hensley)  had, 
which  was  a  part  of  his  outfit  as  a  lumbermen.  This  arrange- 
ment was  agreed  to,  or,  rather,  no  objection  was  made  to  it, 
and  Reedy  and  Hensley  thereupon  disposed  themselves  in  the 
manner  directed.  When  they  started,  the  five  men  were 
engaged  as  follows:  Edwards  and  Hensley  sat  with  their 
backs  to  the  dump  car,  and  their  faces  fronting  down  the 
track.  Bryant  and  Tittle  sat  with  their  faces  towards  the 
dump  car,  and  with  their  backs  in  the  direction  the  lever  car 
was  to  go.  These  four  men  were  so  arranged  in  their  places 
for  the  purpose  of  working  the  lever.  Reedy  sat  apart,  with 
his  face  to  the  dump  car,  and  the  cant  hook  attached  to  a 
rod  in  the  front  of  that  car.  While  the  parties  were  in  this 
position  the  two  cars  were  started ;  the  lever  car  being  pro- 
pelled by  its  lever  in  charge  of  the  four  men,  as  above  indi- 
cated, and  the  dump  car  being  drawn  by  the  cant  hook  in  the 
hands  of  Reedy.  After  they  had  proceeded  a  considerable 
distance,  and  had  gotten  near  the  place  where  the  dump  car 
^as  to  stop,  Bryant  put  his  foot  upon  the  brake  with  a  view 
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to  Stopping  the  cars;  bat  on  looking  up  be  saw  tbat,  in  some 
manner  nnezplained  in  tbe  testimony,  tbe  cant  book  bad  b^ 
come  detacbed  from  tbe  dump  car,  and  it  was  coming  down 
towards  tbe  lever  car  uncontrolled,  and  only  about  eigbt  feet 
distant.  Witb  a  view  to  preventing  a  collision,  Bryant  took 
his  foot  from  tbe  brake  so  as  to  allow  tbe  lever  car  tc  proceed 
more  rapidly ;  but  be  was  too  late,  and  tbe  dump  car  struck 
ag^ainst  and  bumped  tbe  lever  car.  At  tbis  time  Edwards 
was  standing  upon  tbe  lever  car,  witb  bis  back  to  tbe  dump 
car.  Tbe  shock  given  by  tbe  stroke  of  tbe  dump  car  to  the 
lever  car  knocked  Edwards  backwards  upon  tbe  track,  and 
the  dump  car  ran  over  him  and  injured  him  badly. 

The  dump  car  was  constructed  as  all  other  cars  of  that 
kind  on  tbe  road  in  question,  and  did  not  have,  as  a  part  of 
its  make-up,  a  brake.  It  was  customary  in  using  that  car  to 
supply  the  place  of  a  brake  by  putting  a  piece  of  wood  bfs 
tween  the  wheels  and  the  boxing;  but  tbis  car  bad  no  boxing 
around  tbe  wheel,  and  it  would  have  been  impossible 
to  use  a  piece  of  wood  in  tbe  manner  stated  if  there  had  been 
any  one  upon  the  dump  car  to  use  it,  but  there  was  no  one 
upon  that  car  to  control  it  in  any  way. 

The  dump  car  was  about  three  times  heavier  than  tbe  lever 
car,  and  it  was  down  grade  at  a  considerable  inclination  from 
the  point  where  they  started  to  tbe  place  where  the  accident 
occurred. 

The  dump  car  belonged  to  tbe  railroad  company,  but  at  the 
time  was  in  use  by  tbe  above-mentioned  lumber  company  for 
the  purpose  of  transporting  logs  to  its  mill,  and,  as  above 
stated,  was  in  charge  of  the  lumber  company's  agent.  Hens- 
ley,  at  the  time  it  was  baited  by  Bryant,  in  the  manner  above 
indicated,  when  tbe  lever  car  was  put  upon  tbe  track. 

Edwards  was  an  experienced  man  in  tbe  section  work,  and 
had  previously  been  one  of  a  number  of  men  who  had  con- 
veyed the  dump  car  down  tbe  track  witb  tbe  lever  car,  but  on 
that  occasion  be  was  behind  tbe  dump  car,  not  in  front 
of  it.  The  reason  tbe  dump  car  on  the  present  occa- 
sion was  placed  behind  tbe  lever  car  was  that  tbe  dump 
car  had  to  be  stopped  at  a  point  short  of  tbe  camp  of  tbe  sec- 
tion force.  If  the  lever  car  bad  been  but  behind  tbe  dump 
car,  it  would  have  been  necessary,  when  arriving  at  tbe  place 
of  stoppage  for  tbe  dump  car,  to  take  tbe  lever  car  from  tbe 
track  and  transport  it  around  to  tbe  front  of  tbe  dump  car. 
To  avoid  tbis  additional  labor,  tbe  lever  car  was  at  tbe  outset 
placed  in  front  of  tbe  dump  car. 

Edwards  knew  that  tbe  dump  car,  even  when  properly  con- 
structed, bad  no  brake  upon  it.  He  did  not  know;  however, 
that  tbe  boxing  around  tbe  wheel  was  abseqt,  and  that  tbe 
dump  car  was  so  far  defective.  He  did  know,  however,  that 
it  was  behind  tbe  lever  car;  that  no  one  was  upon  it  to  guide 
it  or  control  it ;  that  the  only  contrivance  for  controlling  it 
was  the  use  of  tbe  cant  book  in  the  manner  above  indicated*; 
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that  it  was  at  his  back  as  be  sat  down  to  tbe  lever;  that  it 
was  three  times  tbe  weight  of  the  lever  car;  and  that  they 
were  going  down  grade. 

The  duties  of  the  snbforeman  were  ^'to  work  as  any  other 
section  band  while  tbe  foreman  was  present,  and  in  the 
absence  of  tbe  foreman  to  keep  tbe  men  at  work  the  same  as 
the  foreman  did." 

The  cause  of  action  stated  in  tbe  declaration,  as  first 
drawn,  was  that  tbe  defendant  bad  been  guilty  of  negligence 
*'in  causing  him  [plaintiff]  to  be  placed  on  a  lever  car  with 
his  back  towards  a  moving  flat  car,  an  unsafe  and  dangerous 
place,  the  dangers  of  which  were  unknown  to  plaioti8» 
but  were  known,  or  could  have  been  known,  to  defend- 
ants, by  the  exercise  of  ordinary  care  and  caution  of 
their  part."  This  was  tbe  first  count.  The  second 
count  placed  the  action  on  the  ground  that  ^'plaintiff  and 
other  section  bands,  under  the  supervision  of  a  section  boss» 
were  moving  a  flat  car  along  tbe  track  by  means  of  a  lever 
car,  when  and  where,  by  reason  of  tbe  fact  that  said  flat  car 
was  equipped  with  a  dangerous,  defective,  and  unsafe  brake, 
which  was  insufiBcient  to  stop  the  car,  and  by  reason  of  which 
said  flat  car  ran  against  said  lever  car,  and  plaintiff  was  knocked 
off,  run  over,  and  injured  as  aforesaid;  and  plaintiff  avers  that 
said  defective  and  unsafe  brake  was  unknown  to  him,  but  was 
known,  or  could  have  been  known,  to  defendants,  by  the 
exercise  of  ordinary  care  and  caution  on  their  part." 

Defendant  demurred  to  the  first  count  on  the  ground  that 
the  declaration  showed  that  plaintiff's  injuries  arose  from 
risks  incident  to  tbe  service.  The  second  count  was  de^ 
murred  to  on  tbe  same  ground.  The  circuit  judge  sustained 
the  demurrer  to  the  first  count,  but  overruled  the  demurrer  to 
the  second. 

Thereupon  the  plaintiff  amended  the  first  count  so  as  to 
read  as  follows : 

''Plaintiff  avers  that  bis  injuries  as  aforesaid  were  caused  by 
the  wrongful,  negligent,  and  careless  acts  of  defendant  in  this 
case;  that  plaintiff  was  engaged  and  employed  as  a  section 
hand,  and  his  ordinary  and  common  duty  as  such  employee 
required  him  to  work  upon  and  aid  in  keeping  defendant's 
track  in  repair,  when  on  the  date  and  at  the  place  aforesaid 
plaintiff  was  taken  from  bis  usual  work,  and  was  by  order  of 
his  common  superior  sent  to  aid  in  putting  a  lever  car  on  the 
track,  and  with  it  to  aid  in  putting  a  flat  car  on  defendant's 
said  track,  a  work  with  which  he  was  totally  unfamiliar,  and 
which  was  outside  of  tbe  general  scope  of  bis  employment, 
and,  by  reason  of  said  negligent,  careless,  and  wrongful  order 
of  said  superior,  plaintiff  was  placed  on  said  lever  car  with 
his  back  to  the  flat  car  which  was  being  propelled,  a  dan- 
gerous and  unsafe  place  to  work,  the  dangers  of  which  were 
unknown  to  plaintiff,  but  were  known,  or  should  have  been 
known,  to  defendant;  and,  while  plaintiff  was  in  the    exer. 
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cise  of  due  care  and  caution  on  bis  part,  said  flat  car  ran  sud- 
deqly  and  unexpectedly  into  and  upon  said  lever  car,  and 
plaintiff  was  thrown  therefrom,  run  over,  and  injured  as 
aforesaid." 

Defendant  demurred  to  the  declaration  as  amended  on  three 
grounds:  First,  because  it  did  not  aver  that  the  plaintiff  was 
the  servant  of  the  company;  second,  because  the  injuries 
complained  of  were  such  as  were  incident  to  plaintiff's  em- 
ployment; and,  third,  because  the  plaintiff's  injuries  resulted 
from  his  own  reckless  conduct  in  turning  his  back  upon  a  flat 
car  following  the  lever  car  upon  which  he  was  seated.  All 
three  of  these  grounds  were  overruled  by  his  honor  the  cir- 
cait  judge.  Thereupon  the  plea  of  not  guilty  was  entered. 
The  testimony  was  taken,  and  the  demurrer  thereto  was  filed 
and  overruled,  as  above  stated. 

Upon  the  overruling  of  the  demurrer  the  case  went  to  the 
jury  for  the  assessment  of  damages,  and  they  returned  a  ver- 
dict of  $4.ooo»  for  which  judgment  was  entered,  and  the  de- 
fendant has  appealed  and  assigned  errors. 

The  first  error  is  assigned  upon  the  failure  of  the  court  to 
sustain  the  demurrer  to  the  declaration  as  amended,  and  the 
second  error  is  upon  the  failure  of  the  court  to  sustain  the 
demurrer  to  the  evidence.  The  third  error  assigned  is  that 
the  verdict  was  excessive. 

Passing  the  first  assignment  of  error,  and  assuming  for  the 
present  that  the  evidence  recited  above  falls  within  the  allega- 
tions of  the  declaration,  we  shall  briefly  consider  the  question 
chiefly  discussed  in  this  case,  and  presented  by  the  second 
assignment  of  error;  that  is,  whether  the  circuit  judge  erred 
in  failing  to  sustain  the  demurrer  to  the  evidence.  In  the 
solution  of  this  question  it  is  necessary  to  consider  two 
others:  First,  whether  Bryant  stood  to  Edwards  in  the  rela- 
tion of  vice  principal;  and,  secondarily,  if  so,  whether  the 
circumstances  were  such  as  that  Edwards  assumed  the  risk  of 
injury  to  himself  by  getting  upon  and  propelling  the  lever  car 
under  the  facts  stated  above. 

In  order  to  determine  the  first  question,  it  will  be  necessary 
to  make  a  brief  reference  to  our  cases  bearing  upon  the  sub- 
ject of  vice  principal. 

It  should  be  first  observed  that  the  mere  superiority  in 
<li^ity,  grade,  or  compensation,  in  favor  of  one  servant  of  a 
common  principal  over  other  servants,  is  not  a  mark  by  which 
to  distinguish  whether  or  not  the  former  is  a  vice  principal. 
R.  R.  V.  Wheless,  lo  Lea,  746,  747,  43  Am.  Rep.  317;  R.  Co. 
^*  Handman,  13  Lea,  428;  R.  Co.  v.  Rush,  15  Lea,  151; 
Coal  Creek  Mining  Co.  v.  Davis,  90  Tenn.  718,  18  S.  W.  387. 
The  most  general  test  is  that,  in  order  to  be  a  vice  principal, 
a  servant  must  so  far  stand  in  the  place  of  his  master  as  to  be 
charged  in  the  particular  matter  with  the  performance  of  a 
duty  towards  the  inferior  which,  under  the  law,  the  master 
owes  to  such  servant — as  furnishing  tools  (Guthrie  v.  R. 
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Co.,  II  Lea,  372,  47  Am.  Rep.  286),  or  machinery  and  appli- 
ances (R.  Co.  V.  Lahr,  86  Tenn.  335,  341,  6  S.  W.  66i)r  or 
giving  orders  with  respect  to  work  to  be  done  by  the  subordi- 
nate (R.  Co.  v.  Handman,  13  Lea»  423,  429). 

A  test  frequently  stated  in  our  cases  is  the  authority  to  give 
orders,  as  a  vice  principal,  to  the  subordinate  servant,  in 
directing  him  when,  where,  and  how  to  work.  Iron  Co.  v. 
Dobson,  7  Lea,  377,  378;  R.  Co.  v.  Wheless,  10  Lea,  741,  747, 
43  Am.  Rep.  317;  R.  Co.  v.  Handman,  13  Lea,  423,  429; 
Bradley  v.  R.  Co.,  14  Lea,  374-379,  380;  R.  Co.  v.  Collins, 
8S  Tenn.  227,  229,  i  S.  W.  883;  R.  Co.  v.  Lahr,  86  Tenn. 
335,  337,  340,  342,  6  S.  W.  663;  Coal  Creek  Mining  Co.  v. 
Davis,  90  Tenn.  711,  717-719,  18  S.  W.  387;  R.  Co.  v.  Nortb- 
ington,  91  Tenn.  56,  58,  59,  17  S.  W.  880,  16  L.  R.  A.  268; 
R.  Co.  V.  Kenley,  92  Tenn.  207,  210,  211,  21  S.  W.  326; 
Electric  Ry.  Co.  v.  Lawson,  loi  Tenn.  406,  409,  410,  47  S. 
W.  489;  Railroad  Co.  v.  Jones,  9  Heisk.  33.  In  some  of 
these  cases,  and  in  others  to  be  presently  cited,  a  dis- 
tinction is  taken  between  one  who  has  authority,  derived 
from  the  principal,  to  give  orders  to  subordinates,  and  a  mere 
foreman  without  such  authority,  the  latter  being  held  not  to 
be  a  vice  principal.  In  some  of  the  cases  it  is  indicated  that 
in  addition  to  the  power  to  give  orders  is  included  the  power 
to  employ  and  discharge.  Knox  v.  R.  Co.,  loi  Tenn.  375,  47 
S.  W.  491;  Gann  v.  R.  Co.,  loi  Tenn.  380,  381,  47  S.  W.  493, 
70  Am.  St.  Rep.  687;  National  Fertilizer  Co,  v.  Travis,  102 
Tenn.  16,  19,  49  S.  W.  832.  In  one  case  the  test  is  indicated 
as  the  power  to  employ  and  direct.  R.  R.  v.  Bowler,  9 
Heisk.  866.  In  these  cases,  however,  no  stress  is  laid  upon 
the  element  embraced  in  the  power  to  employ  and  discharge. 
These  features  are  merely  mentioned  incidentally. 

We  are  of  the  opinion,  therefore,  that  the  real  test  is  that 
one  which  we  first  sta.ted,  and  of  which  the  second  is  a  con- 
stituent part,  and  that  no  stress  should  be  laid  upon  the  power 
to  employ  and  discharge,  although,  when  these  powers 
exist,  they  add  strength  and  dignity  to  the  position  of  the  vice 
principal. 

Some  illustrations  of  the  foregoing  are  seen  in  the  follow- 
ing cases:  R.  R.  v.  Bowler,  9  Heisk.  866;  R.  R.  v.  Northing- 
ton,  91  Tenn.  56,  17  S.  W.  880;  R.  R.  v.  Lawson,  loi  Tenn. 
408,  409,  47  S.  W.  489.  In  these  cases  a  section  boss  was 
held  to  stand  as  vice  principal  to  the  section  hands  under 
him  because  he  had  power  to  order  them  with  respect  to  their 
work,  and  also  because  it  was  his  duty  to  see  that  they  had 
proper  tools  with  which  to  work.  In  R.  Co.  v.  Collins,  8$ 
Tenn.  227,  i  S.  W.  883,  and  R.  Co.  v.  Martin,  87  Tenn.  398, 
10  S.  W.  772,  3  L.  R.  A.  282,  it  was  held  that  the  engineer 
was  the  vice  principal  of  the  brakeman  on  a  train  when,  in 
the  absence  of  the  conductor,  he  had  power  to  give  the  brake- 
man  orders  in  respect  of  his  work,  but  otherwise  not;  and  in 
R.  Co.  V.  Wright,  100  Tenn.  56,  42  S.  W.  1065,  it  was  held 
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that  the  conductor  stands  as  vice  principal  to  all  of  the  train 
force,  because  they  are  all  under  his  orders. 

The  rales  applicable  to  the  subject  are  further  illustrated 
by  the  fact  that  the  same  person  may  occupy  a  dual  relation 
towards  the  servants  of  the  company — ^that  of  vice  principal 
and  of  fellow  servant.  R.  R.  v.  Bolton,  99  Tenn.  273,  41  S. 
W.  442;  Gann  v.  R.  R.,  loi  Tenn.  380,  47  S.  W.  493,  70  Am. 
St  Rep.  687.  In  R«  R.  v.  Bolton  it  is  said:  "It  is  apparent 
that  one  may  be  the  general  representative  of  the  master,  so 
as  to  charge  the  latter  with  the  results  of  all  negligence  occur- 
ring within  the  scope  of  his  employment,  and  yet  he  may 
abandon  his  position  of  superior,  with  the  authority  attached 
to  it,  and  become  a  fellow  servant  of  those  engaged  in  doing 
the  work  in  hand,  and  on  a  plane  of  perfect  equality  with 
them.  In  the  one  case  the  master  would  be  responsible  for 
his  negligence,  and  in  the  other  we  think  he  would  not  be." 
The  following  illustration  is  given  from  Tylor  v.  E.  &  T.  H.  R. 
Co.  (Ind.)  22  N.  E.  876,  6  L.  R.  A.  584,  16  Am.  St.  Rep.  372: 
"If,  for  instance,  the  general  superintendent  should  take  hold 
of  one  end  of  an  iron  rail  to  assist  an  employee  of  the  com- 
pany in  loading  on  the  car,  he  would  be,  as  to  that  single  act, 
a  iellow  employee,  although  as  to  other  acts  he  might  be  the 
representative  of  the  company." 

The  subject  is  further  illustrated  by  the  cases  which  hold 
that  although  one  may  be  a  vice  principal  pro  tem.,  so  to 
speak,  and  has  power  to  give  orders  to  those  who  are  under 
him  for  the  time  being,  yet  he  is  not  reaHy  vice  principal  as 
to  matters  occurring  during  that  time  unless  he  in  fact  give 
orders  to  subordinates,  and  they  act  thereunder.  This  is 
inast;rated  by  the  case  of  an  engineer,  who  is  vice  principal 
in  the  absence  of  the  conductor,  and  has  control  of  the  train, 
yet,  where  he  in  fact  gives  no  orders,  but  both  he  and  the 
brakeman  employed  upon  the  train  follow  out  their  regular 
line  of  duties,  or  pursue  the  orders  previously  given  by  the 
conductor,  in  such  a  case  the  engineer  is  not  in  fact,  as  to 
things  done,  the  vice  principal  of  the  brakeman,  but  only  a 
fellow  servant,  and  the  company  would  not  be  liable,  for  his 
negligence,  to  such  fellow  servant.  R.  Co.  v.  Wheless,  10 
Lea,  741,  43  Am.  Rep.  317;  R.  Co.  v.  Martin,  87  Tenn.  398, 
10  S.  W.  772,  3  L-  R.  A.  282;  R.  Co.  V.  Collins,  85  Tenn.  228, 
229,  I  S.  W.  883;  Hopkins  v.  R.  Co.,  96  Tenn.  409,  34  S.  W. 
1029,  32  L,  R.  A.  354. 

It  has  been  held,  however,  that  the  mere  fact  of  being  fore- 
tnan  of  a  job,  with  power  to  point  out  different  parts  of  the 
work  that  other  servants  should  perform,  is  not  sufficient  to 
make  such  foreman  a  vice  principal.  Allen  v.  Goodwin,  92 
Tenn.  385.  388,  389,  21  S.  W.  760;  Knox  v.  R.  Co.,  loi  Tenn. 
375i  47  S.  W.  491.  See,  also.  Fox  v.  Sanford,  4  Sneed,  36, 
67  Am.  Dec.  587. 

The  case  of  Knox  v.  R.  R.,  supra,  introduces  a  distinction 
applying  to  those  cases  wherein  the  special  duties  to  be  per- 
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formed  both  by  the  foreman  and  his  co-employees  are  plainly 
laid  down  by  the  master,  and  the  foreman  merely  sends  those 
associated  with  him  to  the  performance  of  their  previonsly 
appointed  tasks,  and  notifies  them  when  to  desist,  thus  hav^ 
ing  and  exhibiting  practically  no  authority. 

In  Allen  v..  Goodwin,  92  Tenn.  385,  21  S.  W.  760,  cited  in 
the  preceding  authority,  the  c&se  presented  was  one  wherein 
it  appeared  that  the  plaintiff  was  injured  by  the  negligence  of 
the  foreman  while  working  along  with  his  associates;  that  is, 
by  the  personal,  as  distinguished  from  the  official,  negligence 
of  the  foreman. 

It  did  not  appear  that  the  foreman  gave  any  orders  to  the 
plaintiff,  or  that  he  had  authority  to  give  any.  The  error 
which  the  circuit  judge  committed  in  that  case  was  in  not 
sufficiently  setting  forth  to  the  jury  the  principle  that  the 
fact  of  mere  superiority  of  grade  in  the  service  of  a  common 
master  is  not  sufficient  to  charge  the  latter  with  the  negli- 
gence of  the  superior  servant  when  one  of  the  other  servants 
is  injured  by  that  negligence.  Speaking  to  this  subject,  the 
court  said  that  the  matter  of  mere  superiority  in  grade  was  an 
immaterial  circumstance,  but  that,  on  the  contrary,  to  charge 
the  master  with  the  negligence  of  such  superior  servant,  the 
latter  ''must  so  far  stand  in  the  place  of  the  master  as  to  be 
charged  in  the  particular  matter  with  the  performance  of  a 
duty  towards  the  inferior  servant  which,  under  the  law,  the 
master  owes  to  that  servant";  that,  on  looking  to  the  charge 
as  a  whole,  the  court  thought  it  ''was  calculated  to  mislead 
the  jury  into  believing  that  if  Gallagher  was  foreman  for  de- 
fendant, and  pointed  out  to  plaintiff  the  work  to  be  done  by 
him,  therefore  he  was  the  vice  principal,  and  the  master 
would  be  liable  for  his  acts  of  negligence";  that  "a  foreman 
is  one  who  takes  the  lead  in  the  work,  and  may  or  may  not 
have  authority  over  his  fellow  workmen,  and  because  he  takes 
the  lead,  and  points  out  the  work  to  be  done,  it  does  not  nec- 
essarily follow  that  he  stands  in  the  place  of  the  master. 
*  *  *  The  important  point  is  not  what  name  he  bears, 
but,  what  authority  does  he  have?" 

The  two  cases  of  Fox  v.  Sanford,  4  Sneed,  36,  67  Am.  Dec. 
S87,  and  R.  R.  v.  Labr,  86  Tenn.  33$,  6  S.  W.  663,  illustrate 
the  proposition  that  the  mere  fact  that  one  is  called  "fore- 
man" does  not  of  itself  indicate  that  he  is  vice  principal.  In 
the  first  of  these  cases,  while  Sanford  was  spoken  of  as  the 
foreman,  yet  he  was  engaged  in  work  with  the  hands  under 
him,  and  it  was  held  that  the  company  was  not  liable  for  his 
negligence  while  so  acting.  It  did  not  appear  in  that  case 
what  his  duties  as  foreman  were.  So,  in  the  case  of  R.  R 
V.  Lahr,  while  it  appeared  that  one  Ligon  was  foreman,  yet 
it  did  not  affirmatively  appear  that  he  was  charged  with  the 
duty  of  furnishing  safe  appliances  for  the  workmen  under 
him.  Therefore  it  was  held  that  the  company  was  not  liable 
for  an  injury  that  befell  one  of  its  employees  who  caught 
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hold  of  a  rope,  thinking  it  was  fastened,  and  attempted  to 
descend  from  the  bridge,  when  in  fact  it  was  not,  and  he  fell 
something  like  40  feet.  He  first  asked  Ligon,  the  foreman,  it 
the  rope  was  fastened,  and  the  latter  told  him  that  it  was. 
The  company,  however,  was  not  held  liable;  it  not  appearing 
that  Ligon  was  charged  with  the  dnty  of  furnishing  the 
'  means  of  descending  from  the  bridge. 

It  is  perceived  that  the  foregoing  discussion  is  confined 
wholly  to  our  own  cases.    We  have  not  undertaken  to  state 
any  general  rule  for  determining  when  an  employee  may  be 
rightly  considered  as  vice  principal.    To  formulate  such  a  rule 
from  the  cases  in  the  various  jurisdictions  of  our  country 
would  be  impossible.    The  greatest  contrariety  of  opinion 
prevails.     This  is  forcibly  exhibited  in  Bailey  on  Personal 
Injuries,  in  the  extended  consideration  which  he  has  given 
this  subject.     From  that  discussion,  it  appears  that  in  some 
jurisdictions  the  power  to  direct  and  control  which  one  serv- 
ant is  given  over  another  is  a  determinative  feature,  as  with 
us  (sections  1909,  1950,  1951,    19S6,  2212,  2214,  2218,  2219, 
2220,  2244,  2306,  2309) ;  also  the  duty  to  furnish  a  place  and 
appliances  for  work  (sections  1833,2114,2324);  the  duty  to 
keep  machinery  in  repair  (section  2 no);  the  duty  of  over- 
seeing or  managing  machinery  (section   1863);    the  duty  of 
superintending  work  of  which  one  is  placed  in  charge  (section 
2195).    In  some  jurisdictions  it  is  held  that  the  power  to  direct 
and  control  is  not  a  sufficient  mark  to  indicate  the  office  of  vice 
principal.     Sections   1963,  1985,  207s.  2088,  2073,  2160,  2226, 
^73*  2276,  2286,  2292,  2301,  2471,  2476.     In  some  jurisdictions 
it  is  held  that  the  determinative  mark  is  the  power  to  employ, 
direct,  and  discharge  other  employees.     Sections  1978,  2057, 
2296, 2397, 2423,  2440, 251 1, 2512, 2513.    In  some  cases  it  is  held 
that  the  power  to  employ,  direct,  control,  and  discharge  is 
not  sufficient  to  make  one   servant  the  vice  principal  of 
another  (sections  2305,  2241b),  even  if  such  superior  servant 
have  entire  charge  of  the  business  (section  185 1).    Other  cases 
hold  that  the  power  to  employ  and  discharge  is  not  a  deter- 
minative one  (section  2060) ;  also  where  one  is  a  mere  fore- 
man without  controlling  power  (sections  2052,  2133,  2055). 
In  this  discordant  state  of  the  decisions  of  our  sister  states, 
we  cannot  do  better  than  to  adhere  to  the  rules  laid  down  by 
our  predecessors,  and  so  long  administered  in  this  state. 

The  question  now  to  be  considered  is  whether,  under  our 
authorities,  the  subforeman  in  the  present  case,  under  the 
facts  proven,  falls  within  the  definition  above  given  of  a  vice 
principaL  We  are  of  the  opinion  that  he  does  not.  It  is  not 
shown  that  the  master  had  placed  any  of  its  servants  under 
mm,  aud  conferred  upon  him  authority  to  direct  when, 
where,  and  how  they  were  to  work,  or  that  there  had  been 
imposed  upon  him  by  the  master  the  duty  of  furnishing  tools 
^  machinery,  or  the  performance  of  any  other  duty  towards 
SQch  servants  which  under  the  law  the  master  owed  to  such 
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servants.  It  is  not  even  shown  in  the  testimony  what  were  the 
duties  of  the  main  foreman,  whose  authority  the  subforeman 
was  supposed  to  exercise  in  the  absence  of  the  former.  The 
question  is  to  be  determined  in  every  case  not  by  words  and 
names,  but  by  the  nature  and  extent  of  the  powers  conferred 
by  the  master,  and  accepted  and  exercised  by  the  superior 
servant. 

It  follows  that  the  negligence  of  Bryant  was  that  of  a  fel- 
low servant,  and  for  this  the  plaintiff  could  not  legally  recover 
below,  and  his  recovery  cannot  be  sustained  here. 

The  same  conclusion  must  be  reached  on  the  ground  that 
Edwards  assumed  the  risk  by  going  upon  the  lever  car  under 
the  circumstances  in  which  he  did  go  upon  it. 

He  was  familiar  with  the  whole  situation,  except  that  be 
did  not  know  that  no  boxing  was  around  the  wheel  of  tiie 
dump  car.  This  latter  fact,  however,  really  had  no  effect 
upon  the  result.  The  only  effect  it  could  have  had,  if  any 
one  had  been  upon  the  dump  car,  would  have  been  that  no 
stick  or  piece  of  wood  could  have  been  used  to  act  as  brake, 
for  lack  of  boxing  to  rest  it  against.  But  as  there  was 
no  one  upon  t^e  dump  car  to  check  it,  and  this  was  known  to 
Edwards,  it  is  unimportant,  as  far  as  be  is  concerned,  that  the 
stick  would  not  have  been  used  as  a  brake  if  any  one  had  been 
upon  that  car.  So  the  case  before  us  is  that  Edwards  knew 
that  the  dump  car  was  much  larger  than  the  lever  car,  that 
there  was  no  one  upon  it,  that  it  was  connected  with  the  lever 
car  only  by  the  cant  hook  in  the  hands  of  Reedy»  and  that 
they  had  to  go  down  grade.  The  whole  danger  was  patent  to 
him,  and  he  was  an  experienced  man.  Under  these  circum* 
stances,  we  think  the  plaintiff  took  the  risk,  and  could  not 
recover.  In  R.  Co.  v.  Handman,  supra,  the  rule  is  thus  laid 
down:  ^'Inordinary  cases  the  jury  should  be  told  that,  to 
authorize  a  recovery,  these  two  things  must  concur:  Knowl- 
edge on  the  part  of  the  master,  or  its  equivalent,  negligent 
ignorance,  and  a  want  of  knowledge  on  the  part  of  the  serv- 
ant, or  its  equivalent,  excusable  ignorance.  If  the  knowledge 
or  the  ignorance  of  the  master  and  servant  in  respect  to  the 
character  of  the  machine  are  equal,  so  that  both  are  either 
without  fault  or  in  equal  fault,  the  servant  cannot  re- 
cover.*' Citing  2  Thompson,  Neg.  995,  1009;  E.  T.,  Va. 
&  Ga.  R.  Co.  v.  Hodges,  2  Leg.  Rep.  6;  Nashville,  Chat- 
tanooga &  St.  Louis  Ry.  Co.  v.  Wheless,  10  Lea,  741, 
43  Am.  Rep.  317.  See,  also.  Brewer  v.  Tenn.  Coal  & 
Coke  Co.,  97  Tenn.  615,  37  S.  W.  549;  Trotter  v.  Fur- 
niture Co.,  loi  Tenn.  260,  47  S.  W.  425;  R.  R.  v.  Smith, 
9  Lea,  685;  Corbett  v.  Smith  &  Co.,  loi  Tenn.  368,  372, 
373.  47  S.  W.  694;  Brown  v.  Electric  Ry.  Co.,  loi  Tenn. 
252,  25s,  256,  47  S.  W.  415,  70  Am.  St.  Rep.  666;  Ferguson  v. 
Phoenix  Cotton  Mills,  106  Tenn.  236,  239,  240,  61  S.  W.  S3. 
See,  also,  Gann  v.  R.  R.,  loi  Tenn.  380,  387.  47  S.  W.  493* 
70  Am.  St.  Rep.  687.    There  is  a  modification  of  the  rule 
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where  the  servant  acts  in  an  emergency,  and  under  a  direct 
command  of  the  master  to  do  a  thing  which  is  not  so  glaringly 
dangerous  as  that  a  man  of  ordinary  prudence  would  not  un- 
dertake it*  This  is  recognized  in  R.  R.  v.  Duffield,  I2  Lea» 
63*  47  Am.  Rep.  319;  but  the  facts  of  the  present  case  are 
not  snfficient  to  hring  it  within  that  rule.  Nor  are  the  facts 
suflBcient  to  bring  it  within  the  rule  of  Guthrie  v.  R.  R.,  11 
Lea»  372,  47  Am.  Rep.  286,  wherein  it  appeared  that  a  serv- 
ant accepted  from  the  master  a  defective  tool  without  exam- 
ining it,  relying  upon  the  master's  skill  and  knowledge  in  the 
selection  of  the  tool. 

We  are  of  the  opinion,  therefore,  that  the  circuit  judge 
erred  in  not  sustaining  the  demurrer  to  the  evidence. 

We  now  turn  to  the  first  error  assigned — the  failure  of  the 
circuit  judge  to  sustain  the  demurrer  to  the  first  count  of  the 
declaration  as  amended.  Without  discussing  this  matter,  we 
are  of  the  opinion  that  the  circuit  judge  acted  correctly  in 
overruling  the  demurrer.  The  declaration,  in  other  parts, 
which  we  have  not  copied,  sufficiently  stated  the  fact  that  the 
plaintiff  was  a  servant  of  the  company;  and,  as  to  the  other 
two  points  in  the  demurrer,  they  are  fully  met  by  the  allega* 
tions  of  the  declaration  as  amended.  The  circuit  judge  also 
properly  overruled  the  demurrer  to  the  second  count. 

It  should  be  observed,  however,  that  the  facts  as  proven  do 
not  sustain  the  case  set  out  in  either  the  original  or  the 
amended  declaration,  but  fall  wholly  outside  of  the  allegations 
of  the  pleadings. 

It  results  that  the  judgment  of  the  circuit  judge  must  be  re* 
vorsed,  and  the  plaintiff's  case  dismissed,  with  the  costs  of 
this  court  and  the  court  below. 


Chicago  &  E.  I.  R.  Co.  v.  Driscoll. 

{Su^gfM  Court  of  Illinois^  Dec.  16^  f90j,) 
[69  N.  E.  Rep.  620.] 

Dtath  of  Employee— Nsgligencs^Sufficiency  of  Evidence. 

In  an  action  for  the  death  of  a  member  of  a  switchinfl^  crew  while 
moving  cars  from  a  switch,  evidence  examined,  and  Aela  sufficient  to 
■npport  a  finding  that  the  assistant  yardmaster  was  guilty  of  negligence 
in  not  ascertaining  that  one  of  .the  cars  was  off  the  track  when  he 
oi^toed  the  train  to  be  moved. 
Ftllow  Servants—Question  for  Jury.* 

Tbe  question  whether  an  assistant  railroad  yardmaster,  while  giving 
&n  order  to  a  switching  crew  for  the  movement  of  a  train  on  a  stub 
twitch,  is  a  fellow  servant  with  the  members  of  the  crew,  or  is  a  vice 
principal,  is  for  the  jurr. 

-  *Aa  to  whether  a  yardmaster  or  roadmaster  is  the  fellow  servant  of 
^^^men,  see  loot-note  appended  to  Pennsylvania  R.  €k>.  v,  Fishack 
(C.  C.  A.),  9  R.  S.  R.  85,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  85. 
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Mitigation  of  Damagos^ Remarriage  of  Wife. t 

In  an  action  by  a  wife  to  recover  for  the  wrongful  killing  of  her  hna- 
band,  the  remarriage  of  the  wife  cannot  be  conaidered  in  mitlgration 
of  damages. 

Death  of  Member  of  Switching  Crew— Evidence — inspection  of  Care. 
In  an  action  for  the  negligent  killing  of  plaintiff's  decedent,  a  member 
of  a  switching  crew  in  defendant's  railroad  yards,  occasioned  by  ttae 
assistant  yardmaster  directing  the  movement  of  a  txuin  on  a  stnb  switch 
with  the  last  car  off  the  track,  evidence  that  the  assistant  yardmaster 
often  looked  the  cars  over  and  reported  their  condition  to  the  crew  before 
they  were  moved,  and  that  then  the  crew  did  not  examine  the  cars  be- 
fore moving  them,  was  admissible. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Clara  C.  Driscoll,  administratrix  of  John  Dris- 
coU, deceased,  against  the  Chicago  &  Eastern'  Illinois  Rail- 
road Company.  From  a  judgment  of  the  Appellate  Court 
(107  111.  App.  615)  affirming  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

W.  H.  Lyford  (Albert  M.  Cross,  of  counsel),  for  appellant, 
James  C.  McShane,  for  appellee. 

HAND,  C.  J.  This  is  an  appeal  to  review  the  action  of 
the  Appellate  Court  for  the  First  District  in  affirming  a  judg- 
ment for  $5,000,  recovered  in  an  action  on  the  case  brought 
by  the  appellee,  as  adininistratrix,  against  the  appellant,  in 
the  circuit  court  of  Cook  county,  for  damages  alleged  to  have 
been  sustained  by  her  by  reason  of  the  death  of  her  husband. 
The  case  was  before  this  court  at  a  former  term  (176  111.  330, 
52  N.  £.  921),  when  a  judgment  in  favor  of  plaintiff  for  a  like 
amount  wad  reversed,  and  the  cause  remanded  for  a  new 
trial. 

It  appears  from  the  evidence  that  appellant  had  two  switch- 
ing crews  engaged  in  handling  cars  in  its  yard  in  the  city  of 
Chicago.  Each  crew  consisted  of  five  men — an  engineer,  a 
fireman,  a  foreman,  and  two  helpers.  One  crew  was  known 
as  ''Ward's  crew"  and  the  other  as  ''Hurd's  crew."  The  de- 
ceased was  a  helper  with  Ward's  crew.  The  appellant  had 
three  stub  tracks  in  its  yard,  upon  which  cars  were  placed 
while  being  repaired,  and  were  designated  as  tracks  No.  i. 
No.  2,  and  No.  3.  These  stub  tracks  had  no  butt  posts,  but 
were  left  open,  so  that  cars,  when  pushed  too  far  theteon, 
would  run  off  onto  the  ground.  On  the  evening  of  the  injury 
Hurd's  crew  went  in  on  track  No.  i  with  their  engine,  and 
pushed  the  cars,  1 1  in  number,  standing  upon  that  track, 
together.  The  car  at  the  end  of  the  track  was  an  empty  flat 
car,  and  was  left  with  the  brake  set,  with  the  rear  wheels 
about  10  inches  from  the  end  of  the  rails.  They  then  pushed 
the  cars,  6  in  number,  upon  track  No.  2,  together.  They 
then  went  in  on  track  No.  3,  coupled  together  the  cars  on 

tSee  Philpot  v,  Penn.  R.  Co.  (Pa.),  5  Am.  &Eiig.  R.  Cas.,  N.  S.,  471 ; 
Gulf,  C.  &  S.  B".  Ry.  Co.  v.  Younger  (Tez.),  8  Am.  A  Bng.  R.  Cas.,  N.  S., 
84  (husband's  remarriage)  ;  Chicago,  St.  P..  M.  A  O.  Ry.  Co.  9.  Lager- 
krans  (Neb.),  4  R.  R.  R.  861,  27  Am.  St  Bng.  R.  Cas.,  N.  S.,  861. 
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that  track,  7  in  number,  palled  up,  and  backed  in  on  track 
No.  2,  and  coupled  to  the  cars  on  that  track,  and  then  palled 
up  and  backed  in  on  track  No.  i,  and  coupled  to  the  cars 
standing:  upon  that  track;  the  result  of  which  was  they  had  a 
train  of  24  cars.     Without  going  to  the  rear  of  the  train  to  see 
whether  the  wheels  of  the  rear  car  were  upon  the  track,  the 
crew  were  ordered  by  Blake,  the  assistant  night  yardmaster 
of  appellant,  to  go  to  another  part  of  the  yard  to  do  some 
switching,  and  Ward's  crew,  which  was  at  work  in  the  yards 
some  distance  from  track  No.  i,  were  ordered  by  him  to  take 
out  the  train  left  by  Hurd's  crew  on  track  No.  i,  and  break  it 
up.     In  going  to  that  track  Ward's  engine  was  taken  too  far 
south.     When  Ward  discovered  this,  he  sent  the  deceased  to 
bring  it   back.     Blake,  who  had  gone  to  that  part  of  the 
yard  before  the  arrival  of  the  deceased,  stopped  the  engine, 
and  he  and  Jordan,  the  other  helper  in  Ward's  crew,  got  on 
the  north  end  of  the  engine,  which  was  proceeding  in  the 
direction  of  track  No.  i.     On  their  way  to  that  track  they 
passed  the  deceased.     Whether  he  got  on  the  south  end  of 
the  engine  is  not  shown.     When  deceased  started  to  bring  back 
the  engine.  Ward  started  to  look  over  the  train  on  track 
No.  I.     When  the  engine  arrived,  it  hitched  onto  the  south  end 
of  the  train.     Ward  was  then  about  eight  car  lengths  from  its 
south  end.     The  train  filled  track  No.  i  and  extended  onto 
track  No.  19,  with  which  tracks  No.  i.  No.  2,  and  No.  3,  con- 
nected.    Blake  went  to  where  Ward  was  standing,  and  said  to 
him  the  train  was  all  right;  to  go  ahead;  and  then  gave  the 
signal  to  the  engineer  to  go  ahead.    The  deceased  was  not 
seen  by  Blake  or  any  of  the  crew,  so  far  as  the  evidence 
shows,  after  the  engine  passed  him,  until  the  train  started. 
It  was  customary  for  one  helper  to  go  ahead  of  the  engine  to 
open  switches,  give  signals,  etc.,  and  for  one  to  go  in  the 
rear  to  close  switches,  give  signals,  etc.    A  number  of  cars 
were  standing  on  a  track  near  where  track  No.  i  joined  track 
No.  19.     The  rear  truck  on  the  car  at  the  end  of  track  No.  i 
had  run  off  the  rails  onto  the  ground.    When  the  train  was 
pulled  forward,  the  truck  ran  on  the  ties  until  it  came  to  track 
No.  19,  when  the  car  collided  with  the  cars  standing  on  the 
adjoining  track,  and  the  deceased,  being  between  the  stand- 
ing and  moving  cars,  was  thrown  down  and  run  over  and 
killed. 

A  right  of  recovery  upon  the  first  trial  was  predicated  upon 
three  grounds:  First,  the  negligence  of  the  appellant  in  fail- 
ing to  place  a  butt  post  at  the  end  of  track  No.  i ;  second, 
the  negligence  of  the  crew  of  Hurd  in  leaving  the  train  with 
the  rear  truck  of  the  last  car  upon  track  No.  i  off  of  the  rails; 
and,  third,  the  negligence  of  Blake,  the  appellant's  assistant 
yardmaster  (who,  it  was  averred,  knew,  or  by  the  exercise  of 
ordinary  care  might  have  known,  the  car  was  off  the  track, 
and  knew,  or  ought  to  have  known,  that  the  deceased  and  his 
crew  were  ignorant  thereof),  in  ordering  the  crew  of  which 
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deceased  was  a  member  to  attach  the  engine  to  and  move  the 
train  without  notifying  them  of  the  position  of  the  car  on  track 
No.  I,  which  was  ofi  of  the  rails,  or  giving  them  time  to  make 
an  examination  of  the  train  with  the  view  to  obtain  that  inform 
mation  for  themselves. 

In  the  former  opinion  of  this  court  it  was  held  that  the 
failure  to  have  a  butt  post  at  the  end  of  track  No.  i  was  not 
negligence  on  the  part  of  appellant,  and  that  the  members  of 
the  Hurd  and  Ward  crews  were  fellow  servants  as  a  matter  of 
law,  and  that  there  could  be  no  recovery  by  reason  of  the  neg- 
ligence of  the  Hurd  crew.     It  was  also  held  there  could   be 
no  recovery  by  reason  of  the  negligence  of  Blake,  as  assistant 
night  yardmaster,  unless  the  evidence  showed — which  it  did 
not — that  he  had  actual  notice  that  the  car  was  off  the  track, 
or  that  said  car  had  been  off  the  track  for  so  long  a  time  that 
in  the  exercise  of  ordinary  care  he  was  bound  to  know  such 
car  was  off  the  track  at  the  time  he  ordered  the  train  to  be 
moved.     On  the  last  trial  the  first  two  grounds  of  recovery 
were  abandoned,  and  the  appellee  relied  solely  for  a  recovery 
upon  the  negligence  of  Blake,  and  endeavored  to  supply  the 
proof  which  the  court  had  held  was  wanting  on  the  first  trial. 
No  claim  is  made  that  Blake  had  actual  notice  that  the  car 
was  off  the  track  when  he  ordered  the  train  to  be  pulled  out. 
The  question,  therefore,  arising  for  our  determination  upon 
this  record  is,  does  the  proof,  with  all  the  inferences  that 
may  legitimately  be  drawn  therefrom,  fairly  tend  to  show 
that  the  car  had  been  off  the  track  for  so  long  a  time  before 
Blake  gave  the  order  to  move  the  train  that  he,  in  the  ezer-* 
cise  of  ordinary  diligence,  ought  to  have  known  that  the  car 
was  ofi  the  track?    On  the  first  trial  it  did  not  appear  which 
crew  pushed  the  car  off  the  track,  or  how  long  it  bad  been  off 
before  the  order  was  given  by  Blake  to  move  the  train.    The. 
evidence  in  the  last  trial  shows  that  when  the  1 1  cars  on  track 
No.  I  were  pushed  together  by  Hurd's  crew  the  brake  was  set, 
and  the  wheels  of  the  last  car  were  left  within  lo  inches  ojf 
the  ends  of  the  rails ;  that  aftj^rwards  a  train  of   13  cars  was 
pushed  in  on  track  No.  i  against  the  cars  standing  on  that 
track;  and  that,  while  the  coupling  was  carefully  made,  the 
cars  were  moved  somewhat.     One  witness  states  they  were 
moved  six  or  eight  inches  at  the  point  of  coupling,  and  that 
there  was  more  or  less  slack  between  the  cars.     No  other 
engine  came  in  contact  with  said  train  until  Ward's  crew  took 
bold  of  it  with  their  engine,  with  the  view  of  pulling  it  out 
and  breaking  it  up.     The  car  was  therefore    pushed  off  the 
rails  either  by  the  engine  of  the  Hurd  or  the  engine  of  the  Ward 
crew.     The  evidence  tends  to  show  that  when  Ward's  engine 
was  attached  the  train  was  not  moved.     When  Ward's  engine 
went  in  on  track  No.  i,  it  had  hold  of  13  cars.     When  the 
Ward  engine  took  hold  of  the  train  no  cars  were  attached  to 
ijt.     An  examination  of  the  ground  after  the  accident  occurred 
showed  the  wheels  of  the  last  car  on  track  No.  i  were  off  the 


Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cab,  N  S       417 

Chicago  A  E.  I.  R.  Ck>.  v.  DriscoU 

rails,  on  the  ground,  several  feet.  This  could  be  accounted 
for  in  part  by  reason  of  the  fact  that  the  ends  of  the  rails 
were  several  inches  higher  than  the  ground.  In  view  of  this 
evidence,  which  engine  pushed  the  car  off  the  track  was  a 
question  of  fact  to  be  determined  by  the  jury.  If  it  be  con- 
ceded that  the  engine  of  the  Hurd  crew  pushed  the  car  off, 
then  the  evidence  fairly  tends  to  show  that  it  was  off  the 
track  at  least  40  minutes  before  the  order  was  given  by  Blake 
to  pull  out  the  train,  which  the  jury  might  reasonably  have 
found,  from  the  evidence,  was  ample  time  within  which  Blake 
should  have  learned  the  fact  that  the  car  was  off  the  track ; 
and  that,  if  he  did  not  ascertain  that  fact  within  that  time,  but 
ordered  the  train  moved  without  knowing  the  condition  of 
the  train,  he  would,  as  to  the  deceased,  be  deemed  to  know 
its  condition,  and  that  the  rear  car  was  off  the  track.  We 
think  that  the  court  properly  submitted  to  the  jury  the  ques- 
tion whether  Blake  ought  to  have  known  the  car  was  off  the 
track  at  the  time  he  gave  the  order  to  pull  out  the  train,  and 
that  the  court  didnot  err  in  declining  to  peremptorily  in- 
struct the  jury  to  find  in  favor  of  the  defendant.  Further- 
more, while  the  evidence  shows  it  was  the  duty  of  Ward's 
crew,  according  to  their  ordinary  course  of  doing  their  work, 
to  have  examined  the  train  to  see  that  it  was  in  proper  con- 
dition to  be  moved  before  starting  to  pull  it  out,  the  evidence 
tended  to  show  they  did  not  have  time  to  make  such  examina- 
tion before  Blake  gave  the  signal  to  the  engineer  to  go  for- 
ward. At  that  time  Ward  or  Jordan  had  not  examined  the 
train,  and  the  evidence  tends  to  show  that  while  the  deceased 
was  on  the  way  to  the  rear  of  the  train  he  had  not,  at  the 
time  the  order  was  given  by  Blake,  reached  the  rear  of  the 
train,  but  was  seen  by  Blake,  at  about  the  time  the  train 
started,  in  the  vicinity  of  the  junction  of  track  No.  i  and 
track  No.  19,  which  was  the  point  at  which  he  was  killed 
withib  a  few  seconds  thereafter.  It  would  be  a  harsh  rule  of 
law  that  would  permit  no  recovery  because  the  deceased  did 
not  examine  the  rear  car  to  ascertain  whether  it  was  in  shape 
to  be  moved,  unless  he  was  given  an  opportunity  to  make 
the  examination.  It  was  also  shown  that  Blake  frequently, 
when  the  work  was  pressing,  examined  the  trains,  and  in- 
formed the  crews  if  they  were  in  shape  to  be  moved,  in  which 
case  they  were  moved  without  further  examination.  In  this 
case  Blake  said  to  Ward  the  cars  were  in  shape  to  go  for- 
ward, and  gave  the  signal  to  the  engineer  to  pull  them  out. 
It  is  urged,  however,  there  can  be  no  recovery  because 
Blake,  in  giving  the  order  to  move  the  train,  was  not  per- 
forming the  act  of  a  vice  principal,  but  the  act  of  a  fellow 
servant  of  the  deceased.  The  question  whether  Blake  at  that 
time  was  a  vice  principal  or  a  fellow  servant  was  a  question 
of  fact  for  the  jury  (Goldie  v.  Werner,  151  111.  551,  38  N.  E. 
95),  and,  although  he  was  acting  in  a  dual  character,  the 
question  whether  the  particular  act  of  signaling  the  engine  to 
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start  was  the  act  of  a  vice  principal  or  the  act  of  a  fellow 
servant  of  the  deceased  was  also  a  question  of  fact  for  the  jury 
(Mobile  &  Ohio  Railroad  Co.  v.  Massey,  152  111.  144,  38  N. 
E.  787) ;  and,  if  the  train  was^  started  by  Blake  by  reason  of 
the  authority  which  he  exercised  as  vice  principal,  the  fact 
that  he  gave  the  sig^nal  to  start  in  the  same  manner  that  sim- 
ilar signals  were  given  by  the  members  of  the  switching  crdWs 
would  not  relieve  appellant  from  liability  (Graver  Tank 
Works  V.  O'Donnell,  191  111.  236,  60  N.  E.  831).  See,  also, 
Norton  Bros.  v.  Nadebok,  190  111.  595i  60  N.  E.  843,  $4  L.  R 
A.  842. 

The  court  instructed  the  JU17  that  they  should  not  take 
into  consideration,  in  mitigation  of  damages,  the  fact  that 
plaintiff  had  remarried  subsequently  to  the  death  of  her  in- 
testate. We  are  of  the  opinion  the  court  did  not  err  in  so 
instructing  the  jury.  Chicago,  Peoria  &  St.  Louis  Railroad 
Co.  V.  Woolridge,  174  111.  330,  51  N.  E.  701.  In  volume  8  of 
the  American  and  English  Encyclopedia  of  Law  (2d  Ed.)  p. 
937,  it  is  said:  ''In  an  action  by  a  husband  to  recover  for 
the  wrongful  killing  of  his  wife,  in  which  one  of  the 
principal  elements  of  damage  is  the  loss  to  him  of  his 
wife's  services,  the  defendant  cannot  show,  in  reduction 
of  damages,  that  the  plaintiff  has  married  a  second  wife,  who 
performs  for  him  all  the  services  rendered  by  his  deceased 
wife."  And  in  Philpott  v.  Pennsylvania  Railroad  (^.,  175 
Pa.  $70,  34  Atl.  856,  the  same  rule  was  held  to  apply  where 
the  suit  was  by  a  wife,  who  had  married  since  the  death  of 
her  husband,  for  whose  wrongful  death  the  suit  was  brought. 

We  find  no  reversible  error  in  the  other  instructions  given 
on  behalf  of  the  appellee.  Nor  do  we  think  it  was  error  to 
permit  the  appellee  to  prove  that  Blake  often  looked  the  cars 
over  and  reported  their  condition  to  the  crew  before  they 
were  moved,  and  that  under  such  circumstances  the  crew  did 
not  examine  the  cars  before  moving  them. 

Finding  no  reversible  error  in  this  record,  the  judgment  of 
the  Appellate  Court  will  be  affirmed.    Judgment  affirmed. 


Reilly  v.  Chicago  &  N.  W.  Ry.  Co. 

{Supreme  Court  of  Iowa  j  Feb,  /,  1904,) 

[98  N.  W.  Rep.  464.] 

Railroads — Employee   of  Independent   Contractor — Personal  Injuries 
— Action.* 
A  railroad  company  ia  not  liable  to  an  employee  of  an  independent 

*See  note,  13  Am.  A  Bng.  R.  Caa.,  N.  S.,  467  (liability  of  railroad 
for  negligence  of  independent  contractors  generaUy)  ;  I/onisville  A  N. 
R.  Co.  V.  Tow  (Ky.),  21  Am.  A  Eng.  R.  Caa.,  N.  8.,  441  (where  railroad 
is  controlling  work)  ;  Hasie  v.  Alabama  A  V.  Ry.  Co.  (Miss.),  20  Am.  A 
Eng.  R.  Caa.,  N.  S.,  551  (liability  of  railroad  for  injury  to  employee  of 
bridge  company  constructing  railroad  bridge) ;  Leavitt  v.  Bangor  A  A. 
R.  Co.  (Me.),  7  Am.  A  Eng.  R.  Caa.,  N.  8.,  354 ;  Dublin  v,  Taylor,  B. 
A  H.  Ry.  Co.  (Tex.),  13  Am.  A  Eng.  R.  Caa.,  N.  8.,  461. 
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contnustor,  engafced  in  raiainff  defendant's  roadbed  and  track,  for  pw 
«onal  injuries  received  by  him  from  being:  stmck  by  a  stone  which  had 
rolled  from  the  pile  of  dirt  which  was  being  used  in  the  work  in  which 
plaintiff  was  engaged,  lodged  upon  the  tracks,  and  was  knocked  against 
the  plaintiff  by  a  passing  teain. 

Appeal  from  District  Coiirt,  Woodbury  County;  W.  P. 
Hntchinson,  Judge. 

Action  at  law  for  damages  on  account  of  personal  injuiy. 
Verdict  directed  for  defendant,  and  plaintiff  appeals* 
Affirmed. 

Jepson  &  Jepson  and  Geo.  W.  Argo,  for  appellant 
lames  C.  Davis,  A.  A.  McLaughlin,  and  J.  F.  Bevington, 
for  appellee. 

WEAVER,  J.    The  plaintiff,  a  common  laborer,  was  in  the 
employ  of  one  Brown,  an  independent  contractor,  engaged  in 
raising  the  roadbed  and  track  of  the  defendant  company's 
road  near  Laurens,  Iowa.     In  the  performance  of  this  work 
earth  was  hauled  and  scraped  from  ^^ borrow  pits,"  and  de- 
posited in  a  continuous  pile  or  dump  about  three  feet  high 
extending  along  the  ends  of  the  ties  parallel  and  near  to  the 
tiack.    This  being  done,  the  track  was  lifted,  and  the  earth 
shoveled  under  it.    The  material  thus  used  was  somewhat 
loose  and  gravelly,  and  contained  more  or  less  stones  which 
were  liable  to  roll  down  upon  the  track  from  the  dump.    At 
the  time  of  the  injury  complained  of,  plaintiff  was  dumping 
or  emptying  wheel  scrapers  along  the  north  side  of  the  track. 
While  thus  employed,  a  train  moving  at  a  high  rate  of  speed 
went  by,  and  a  stone,  which  presumably  had  rolled  upon  the 
track  from  the  dump,  was  struck  by  the  pilot  wheel  of  the 
engine  and  thrown  against  the  plaintiff,  breaking  his  leg. 
Appellant  concedes   that  he  was  in  the  employ  of  an  inde- 
pendent contractor,  and,  if  the  injury  complained  of  was  the 
result  solely  of  the  negligence  of  the  latter,  no  recovery  can 
be  had  against  the  railway  company.     But  it  is  urged  in 
avoidance  of  the  application  of  this  rule  that  defendant  was 
also  negligent  (i)  in  allowing  the  dirt  to  be  placed  so  close  to 
the  track  that  stones  might  roll  from  the  dump  and  become  a 
sonrce  of  accident  or  danger  from  moving  trains;  (2)  in  run- 
ning its  train  at  a  recklessly  high  rate  of  speed  in  view  of  the 
danger  at  that  point;  (3)  in  failing  to  order  a  reduction  of 
speed  by  its  trains  at  that  point;  and  (4)  in  not  having  an 
overseer  or  guard  of  some  kind  at  the  place  to  keep  the  track 
clear. 

But  can  it  be  said  that  there  was  any  neglect  of  duty  owed 
by  defendant  to  plaintiff  in  these  respects?  If  plaintiff  were 
a  passenger  or  employee  upon  the  passing  train,  and  by  rea- 
son of  such  obstruction  or  the  dangerous  proximity  of  the 
dump  the  train  had  been  derailed,  resulting  in  his  injury,  we 
can  readily  conceive  of  circumstances  under  which  the  com- 
pany might  be  made  liable  for  the  act  or  omission  of  the  con« 
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tractor,  for  one  who  is  personally  bound  to  perform  a  duty — 
as,  for  instance,  a  master,  who  is  bound  to  furnish  his  serv- 
ant a  safe  place  in  which  to  work;  or  a  common  carrier,  who 
is  bound  to  exercise  care  for  the  safe  transportation  of  pas- 
sengers and  freight — cannot  relieve  himself  from  the  burden 
of  such  obligation  by  any  contract  he  may  make  for  its  per- 
formance by  another  person.  Shearman  &  Red.  on  Neg. 
(Sth  Ed.)  p.  14.  But  plaintiff  was  neither  a  passenger  on 
defendant's  road  nor  an  employee  in  its  service.  True,  there 
was  a  measure  of  duty  from  the  latter  to  the  former,  for  the 
plaintiff,  as  the  employee  of  the  contractor,  had  a  legal  right 
to  be  where  he  was,  and  defendant  owed  him  reasonable  care 
to  avoid  injuring  him  by  its  acts,  or  by  the  manner  in  which 
its  own  employees  performed  their  several  duties.  We  do 
not  think,  however,  that  it  was  under  any  legal  obligation  to 
guard  or  protect  the  plaintiff  against  the  consequences  of  the 
negligence  of  his  immediate  employer.  To  illustrate:  if,  by 
reason  of  the  negligence  of  the  trainmen,  a  coupling  pin  lying 
upon  the  platform  of  the  car  had  been  hurled  through  the  air, 
striking  the  plaintiff  (Doyle  v.  R.  R.,  77  Iowa,  607,  42  N.  W. 
^55,  4  L.  R.  A.  420).  or  if  the  passing  train,  instead  of  collid- 
ing with  a  stone  left  upon  the  track  by  the  contractor,  had 
struck  a  sledge  or  pick  carelessly  left  there  by  defendant's  sec- 
tion crew  (Tex.  &  Pac.  R.  R.  v.  Carlin,  1 1 1  Fed.  777 ^  49  C. 
C.  A.  60s,  60  L.  R.  A.  462),  a  very  different  question  would 
be  presented.  There  is  nothing  in  the  record  to  indicate 
that  defendant  ordered  or  required  the  contractor  to  dump 
the  dirt  so  near  the  track  as  to  create  danger  of  this  nature. 
It  does  appear  that  the  contractor  was  required  and  under- 
took to  keep  the  track  clear  from  obstructions.  There  is  no 
principle  of  law  which  required  the  company  to  supervise  the 
contractor  in  the  performance  of  this  duty  as  a  measure  of 
protection  to  the  contractor's  servant.  So  tar  as  appears 
from  the  record,  the  defendant  had  no  power  or  authority  to 
control  the  means  or  methods  to  be  employed  by  the  con- 
tractor in  doing  the  work.  It  did  require  certain  results — cer- 
tain things  to  be  done — and  had  an  engineer  to  see  that  the 
work  done  was  of  the  kind  and  quality  contracted  for,  but  as 
to  the  methods  of  the  work  and  the  control  of  the  employees 
therein  the  contractor  was  entirely  independent  of  its  dicta- 
tion. The  duty  of  furnishing  plaintiff  a  safe  place  to  work 
and  exercising  care  and  supervision  to  maintain  such  condi- 
tion of  safety  rested  upon  the  employer  alone,  and  (unless  it  be 
under  extraordinary  circumstances,  which  do  not  here  obtain) 
that  obligation  cannot  be  extended  to  include  the  party  for 
whom  the  contractor  has  undertaken  to  perform  the  work. 
Miller  v.  R.  R.,  76  Iowa,  65s,  39  N.  W.  188,  14  Am.  St.  Rep. 
258;  Branstrator  v.  R.  R,  108  Iowa,  377,  79  N.  W.  130; 
Humpton  v.  Unterkircher,  97  Iowa,  509,  66  N.  W.  776;  Brown 
V.  McLeish,  71  Iowa,  389,  32  N.  W.  385.  This  conclusion  is 
not  at  all  inconsistent  with  the  rule  of  the  cases  cited  by  the 
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appellant  of  which  Hawver  v.  Whalen  (Ohio)  29  N.  E.  1049^ 
14  L.  R.  a.  828,  Cameron  v.  Oberlin  (Ind.  App.)  48  N.  £. 
386,  Ohio  S.  R.  R.  v.  Morey  (Ohio)  24  N.  E.  269,  7  L.  R.  A. 
701,  and  Erickson  v.  R.  R.,  41  Minn.  $00,  43  N.  W.  332,  s  L. 
R.  A.  786.  are  types.  In  the  Hawver  Case  an  independent 
contractor  was  employed  to  dig  a  ditch»  which  was  not  prop- 
erly guarded  for  the  protection  of  the  public  having  the  right 
to  pass  that  way,  and  the  owner  was  held  liable  to  a  person 
(not  an  employee  of  the  contractor)  falling  into  the  excava- 
cation.  The  same  rale  is  applied  in  Cameron  v.  Oberlin  and 
Ohio  S.  R.  R.  V.  Morey.  If  in  these  cases  the  persons  injured 
had  been  employees  of  the  contractor,  and  had  received  their 
injury  in  the  course  of  their  employment  by  reason  of  the 
negligence  of  the  contractor,  we  think  no  one  would  claim 
that  the  municipality,  corporation,  or  other  party  letting  the 
contract  could  be  held  liable  in  damages.  These  authorities 
go  no  further  than  to  hold  that  no  person  or  municipality 
charged  by  law  with  the  duty  of  keeping  a  street  or  other 
place  in  safe  condition  for  public  use  can  escape  responsi- 
bility for  neglect  of  that  duty  by  showing  that  an  independent 
contractor  is  primarily  at  fault  In  Erickson  v.  R.  R.  Co. 
the  plaintiff  was  in  the  employ  of  a  contractor  upon  the  grade 
of  defendant's  road.  Plaintiff's  work  required  him  to  stand 
so  close  to  the  track  as  to  expose  him  to  danger  of  being 
struck  by  a  passing  train.  This  was  known  to  the  railway 
company,  and  it  had  been  the  uniform  habit  of  the  trainmen 
to  give  signal  of  warning  on  approaching  the  grading  gang; 
but  on  the  occasion  of  the  accident  the  signal  was  negligently 
omitted,  and  the  plaintiff  thereby  injured.  In  the  case  at  bar 
there  is  no  showing  that  the  labor  in  which  plaintiff  was 
engaged  required  him  to  be  in  the  way  of  moving  trains, 
nor  that  he  had  any  reason  to  rely  upon  or  expect  signals  of 
their  apptoach.  Indeed,  the  approach  of  the  train  in  this 
particular  instance  was  seen  by  plaintiff  when  at  a  considera- 
ble distance,  and  where  he  stood  he  was  not  exposed  to  any 
peril  of  collision  therewith.  There  is  nothing  whatever  to 
charge  the  defendant  with  notice  or  knowledge  of  danger  to 
the  graders  from  stones  propelled  from  the  track  by  the  mov- 
ing train.  There  is  therefore  no  parallel  in  fact  nor  in  prin- 
ciple between  the  Minnesota  Case  and  the  case  at  bar. 

Without  pursuing  the  discussion  farther,  we  have  to  say 
that,  if  plaintiff's  injury  is  chargeable  to  the  negligence  of 
any  one  (of  which  there  is  room  for  much  doubt),  it  is  the 
negligence  of  his  immediate  employer  or  fellow  employees, 
for  which  the  law  imposes  no  liability  upon  the  defendant. 

The  judgment  of  the  district  court  is  therefore  affirmed. 
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United  States,  Plff.  in  Err.,  v.  Denver  &    Rio  Grandr 

Railroad  Company. 

{Argued  October  14,  igo^.    Decided  November  9, 1903,) 

[24  Sup.  Ct.  Rep.  33.] 

Public  Lands— Cutting  Timber— Trovor— Prima  Fade  Case   against 
Railroad. 

A  prima  facie  case  on  the  part  of  the  United  States  in  an  action  of 
trover  agfainst  a  railroad  company  for  the  value  of  timber  cut  upon  the 
pnblic  domain  is  made  out  by  proof  of  the  government  ownership  of  the 
lands,  the  cutting  and  asportation  of  the  timber,  its  value,  and  sub- 
*^uent  possession  by  the  railroad  company,  although  special  acts  of 
^oogress  exist,  conferring  authority  on  such  company  to  take  timber 
'rom  the  public  domain  for  certain  specified  purposes. 

Same — Same — Same — Purpose — Burden  of  Proof. 

The  burden  of  proving  the  purpose  for  which  timber  was  taken  from 
the  public  domain  by  a  lumber  company  acting  as  the  agent  of  a  rail- 
road company  rests  in  the  first  instance  on  the  railroad  company,  in  an 
action  of  trover  brought  by  the  United  States  against  that  company 
for  the  value  of  the  timber,  where  such  company  relies  upon  the 
authority  conferred  by  the  acts  of  Congress  of  June  8, 1872  (17  Stat  at 
L.  339,  chap.  354),  and  March  3, 1877  (19  Stat,  at  L.  405,  chap.  126),  to 
take  from  the  public  lands  the  timber  required  for  the  construction  and 
repair  of  its  railway  and  telegraph  line. 

Error  to  Territorial  Supreme  Court— Scope  of  Review. 

The  action  of  a  territorial  supreme  court  on  both  the  first  and 
second  writs  of  error  in  a  case  may  be  revised  by  the  Supreme  Court 
of  the  United  States  on  writ  of  error,  although  the  lower  court  con- 
aldered  itself  bound  by  its  decision  on  the  first  writ  of  error  as  the  law 
of  the  case,  where  its  judgment  upon  such  writ  lacked  the  requisite 
finality  to  warrant  a  review  in  the  higher  court. 

In  Error  to  the  Sapreme  Court  of  the  Territory  of  New 
Mexico  to  review  a  judgment  which  a£Brmed  a  judgment  of 
the  District  Court  in  favor  of  defendant  in  an  action  of 
trover  brought  by  the  United  States  against  a  raihroad  com- 
pany for  the  value  of  timber  taken  from  the  public  domain. 
Reversed  and  remanded  for  a  new  trial. 

See  same  case  below,  9  N.  M.  382,  54  Pac.  241,  and  66  Pac. 
S50. 

Statement  by  MR.  JUSTICE  BROWN: 

This  was  an  action  of  trover  brought  by  the  United  States 
ftirainst  the  railroad  company  for  the  value  of  certain  logs  cat 
upon  the  plaintiff's  lands.  The  declaration  averred  simply 
that  the  '^defendant  converted  to  its  own  use  plaintifi's 
goods;  that  is  to  say,  logs,  lumber,  and  timbers,  .  .  ^ 
manufactured  out  of  trees  theretofore  standing  and  growing 
upon  certain  lands  of  the  plaintiff,"  therein  described. 

The  defendant  pleaded  not  guilty,  issue  was  joined,  the 
case  tried  before  a  jury,  which  was  instructed  to  return  a  ver- 
dict for  the  defendant. 

The  case  was  submitted  upon  an  agreed  statement  of  facts, 
which  showed  that  the  New  Mexico  Lumber  Company  cut 
from  the  lands  described  in  the  declaration  2,100,000  feet  of 
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lumber,  which  was  famished  to  and  received  by  the  railroad 
company  for  its  ase. 

Upon  these  facts,  and  proof  of  the  ownership  of  the  lands, 
and  of  the  value  of  the  lumber  cut,  the  plaintiff  rested. 

The  defendant  also  offered  an  agreed  statement  of  iacts,  in 
which  it  appeared  that  it  was  the  successor  of  the  Denver  and 
Rio  Grande  Railway  Company,  and  that  by  act  of  Congress 
of  June  8,  1872  (17  Stat,  at  L.  339,  chap.  354)  and  amenda- 
tory act  of  March  3,  1877  (19  Stat,  at  L.  405,  chap.  126),  'Hhe 
right  of  way  over  the  public  domain,  .  .  .  and  the  right 
to  take  from  the  public  lands  adjacent  thereto,  stone,  timber, 
earth,  water,  and  other  material  required  for  the  construction 
and  repair  of  its  railway  and  telegraph  line, ' '  was  granted  to 
the  Rio  Grande  Railway  Company,  of  which  the  defendant 
was  entitled  to  the  benefit.  The  amendatory  act  of  1877 
merely  extended  the  time  for  the  completion  of  the  railway 
irom  five  to  ten  years,  and  is  not  material  to  this  controversy. 
Defendant  also  offered  testimony  showing  the  appointment 
of  the  New  Mexico  Lumber  Company  as  its  agent  for  the 
catting  of  such  timber  for  the  purposes  mentioned,  and  that 
the  lumber  delivered  to  the  raiboad  company  was  furnished 
upon  specific  (»rders  given  to  the  lumber  company  as  its 
agents.  There  were  other  facts  included  in  the  statement 
which  are  immaterial  upon  this  writ  of  error. 

No  testimony  was  offered  by  either  party  tending  to  show 
whether  the  timber  cut  from  the  lands  and  received  by  the 
defendant  was  required  for  the  construction  and  repair  of  its 
railway  and  telegraph  line. 

The  jury,  under  instructions  of  the  court,  returned  a  verdict 
of  not  guilty,  and  judgment  was  entered  for  the  defendant, 
which  was  affirmed  by  the  supreme  court.    66  Pac.  550. 

The  case  was  first  tried  in  1897,  st  verdict  for  plaintiffs  re- 
turned, the  case  carried  to  the  supreme  court,  which  reversed 
the  judgment  of  the  court  below  upon  the  ground  of  erroneous 
instructions  with  respect  to  the  burden  of  prooL  9N.  M.  382, 
S4  Pac.  241. 

Mr.  Marsden  C.  Burch  for  plaintiff  in  error. 

Messrs.  Joel  F.  Vaile,  Edward  O.  Wolcott,  Charles  W. 
Waterman,  Edward  L.  Bartlett  and  William  W.  Field  for 
defendant  in  error. 

MR.  JUSTICE  BROWN  delivered  the  opinion  of  the 
court: 

As  plaintiffs  alleged  simply  a  conversion  of  logs,  and  de- 
fendant pleaded  the  general  issue  of  not  guilty,  plaintiffs 
inade  a  prima  facie  case  by  proving  their  ownership  of 
the  lands,  the  cutting  and  asportation  of  the  timber,  its 
Value,  and  its  subsequent  possession  by  the  defendant.  Here 
they  were  entitled  to  rest,  and  did  rest.  They  were  under  no 
obligation  to  put  in  the  special  acts  of  Congress,  nor  could 
defendant  compel  their  introduction  by  them. 
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By  the  laws  of  New  Mexico  of  1889,  certain  forms  of  plead- 
ings are  prescribed,  including  forms  of  pleas  in  actions  for 
wrongs,  one  of  which  is  that  the  defendant  'Ms  not  guilty  of  the 
wrong  alleged,''  and  another  ''that  be  did  what  is  complained 
of  by  the  defendant's"   (mistake    for  plaintiff's)  "leave." 

Whether  it  was  competent,  under  the  plea  of  not  Ruilty, 
to  introduce  the  special  acts  of  Congress  in  question  we  do 
not  find  it  necessary  to  decide;  but  assuming  that  the  defense 
could  be  made,  it  is  clear  that  upon  the  introduction  of  the 
statute  of  1872  it  became  necessary  for  the  defendant  to 
assume  the  burden  of  producing  evidence  tending  to  show 
that  the  public  lands  were  adjacent  to  the  right  of  way,  and 
that  the  timbers  cut  were  required  for  the  construction  or  re- 
pair of  its  railway  or  telegraph  line.  This  is  not  a  question 
of  pleading,  but  of  the  order  of  proof.  There  was  a  question 
of  adjacency  made  in  the  court  below  which  is  not  pressed 
here,  and  the  case  was  argued  substantially  upon  the  question 
as  to  which  party  had  the  burden  of  showing  the  purpose  for 
which  the  timber  was  cut. 

Except  in  a  single  particular,  hereinafter  noticed,  we  think 
this  case  is  practically  controlled,  with  respect  to  the  burden 
of  proof,  by  that  of  the  Northern  P.  R.  Co.  v.  Lewis,  162  U. 
S.  366,  40  L.  Ed.  1002,  16  Sup.  Ct.  Rep.  831,  decided  in  1896. 
That  was  an  action  against  the  railroad  company  for  negli- 
gence in  burning  certain  cordwood  belonging  to  the  plaintiffs. 
To  prove  ownership,  plaintiffs  showed  that  they  had  entered 
upon  a  portion  of  the  unsurveyed  lands  of  the  United  States, 
chopped  about  10,000  cords  from  the  timber  thereon  standing, 
and  that  after  it  was  cut  it  was  piled  up  near  the  railroad. 
For  authority  to  cut  the  wood  plaintiffs  relied  upon  an  act  of 
Congress  of  June  3,  1878  (20  Stat,  at  L.  88,  chap.  150,  U.  S. 
Com  p.  Stat.  1901,  p.  1528),  the  first  section  of  which  author- 
ized bona  fide  residents  of  the  state  to  fell  and  remove,  for 
building,  agricultural,  mining,  or  other  domestic  purposes, 
timber  growing  on  the  public  lands,  "said  lands  being 
mineral,  and  not  subject  to  entry  under  existing  laws  of  the 
United  States,  except  for  mineral  entry,  .  .  .  subject  to 
such  rules  and  regulations  as  the  Secretary  of  the  Interior 
may  prescribe. "  Plaintiffs  insisted  that,  in  the  absence  of 
any  evidence  to  the  contrary,  the  presumption  was  that  when 
they  cut  the  timber  they  complied  with  and  came  under  the 
conditions  provided  for  in  this  act,  and  that  the  burden 
rested  upon  the  defendant  to  show  that  the  conditions  men- 
tioned in  the  act  had  not  been  complied  with  by  them.  The 
court  held  that  if  plaintiffs  had  acquired  the  right,  by  reason 
of  a  compliance  with  the  statute,  the  facts  should  have  been 
shown  by  them;  that  the  presumption  was  that  the  cutting 
was  illegal,  and  that  the  burden  of  proof  was  upon  the  plain- 
tiffs to  show  the  facts  which  brought  them  within  the  statute 
of  1878. 

In  United  States  v.  Cook,  19  Wall.  591,  22  L.  Ed.  21O1 
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which  was  an  action  of  replevin  to  recover  possession  of  cer- 
tain logs  cut  by  Indians  npon  a  reservation,  and  sold  to  Cook, 
it  was  held  that  the  Indians,  having  only  the  right  of  occu- 
pancy, could  not  cut  the  timber  for  the  purposes  of  sale,  and 
that  it  was  incumbent  on  the  purchaser  to  show  that  the  tim- 
ber was  rightfully  severed  from  the  lands. 

The  only  feature  distinguishing  the  case  under  considers* 
tion  from  that  of  Lewis  is  that  the  timber  was  cut,  not  by  the 
defendant  corporation,  but  by  the  New  Mexico  Lumber  Com- 
pany, acting  as  its  agent,  and  was  subsequently  furnished  and 
delivered  to  the  defendant.  It  is  insisted  that  there  is  a  pre- 
sumption that  the  agent,  having  authority  to  cut,  acted  within 
the  scope  of  his  authority,  and  that  this  would  of  itself  throw 
upon  the  plaintiffs  the  burden  of  showing  that  it  had  not 
Although  a  presumption  of  this  kind  may  attach  to  the  acts 
of  public  officers,  we  know  of  no  case  holding  that  a  party 
sued  for  a  conversion  by  his  agent  may  shield  himself  under  a 
presumption  that  the  agent  acted  within  the  scope  of  his 
authority.  If  the  burden  of  proof  would  rest  upon  the  de- 
fendant to  show  the  cutting  of  timber  for  a  proper  purpose, 
evidently  it  could  not  shift  that  burden  upon  the  plaintiffs  by 
employing  an  agent  to  do  the  work. 

Upon  principle  as  well  as  upon  authority,  a  party  who  has 
been  shown  to  be  prima  facie  guilty  of  a  trespass,  and  relies 
upon  a  license,  must  exhibit  his  license,  and  prove  that  his 
acts  were  justified  by  it.    The  practical  injustice  of  a  different 
rule  is  manifest    It  would  require  the  plaintiffs  not  only  to 
establish  a  negative,  that  is,  that  the  timber  was  not  cut  for 
the  purpose  of  construction  and  repair,  but  to  establish  it  by 
testimony  peculiarly  within  the  knowledge  of  the  defendant. 
As  the  cutting  in  this  case  was  done  by  agents  and  servants  of 
the  defendant,  it  would  impose  upon  the  plaintiffs  a  difficult, 
if  not  an  impossible,  task,  to  require  them  to  show  that  the 
timber  was  not  cut  for  the  construction  or  repair  of  the  rail- 
way, though  evidence  that  it  was  so  cut  could  be  readily  pro- 
duced by  the  defendant.     It  is  a  general  rule  of   evidence, 
noticed  by  the  elementary  writers  upon  that  subject  (i  GreenL 
Ev.  §  79)  that  "where  the  subject-matter  of  a  negative  aver- 
ment lies  peculiarly  within  the  knowledge  of  the  other  party, 
the  averment  is  taken  as  true  unless  disproved  by  that  party.'' 
When  a  negative  is  averred  in  pleading,  or  plaintiff's  case  de- 
pends upon  the  establishment  of  a  negative,  and  the  means 
of  proving  the  fact  are  equally  within  the  control  of  each 
party,  then  the  burden  of  proof  is  upon  the  party  averring 
the  negative;  but  when  the  opposite  party  must,  from  the 
nature  of  the  case,  himself  be  in  possession  of  full  and  plenary 
proof  to  disprove  the  negative  averment,  and  the  other  party 
is  not  in  possession  of  such  proof,  then  it  is  manifestly  just 
and  reasonable  that  the  party  which  is  in  possession  of  the 
proof  should  be  required  to  adduce  it;  or,  upon  his  failure  to 
^0  80,  we  must  presume  it  does  not  exist,  which  of  itself 
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establishes  a  negative.  Great  Western  R.  Co.  v.  Bacon^  30 
111*  347f  83  Am.  Dec.  199;  King  v.  Turner,  5  Maule  &  S.  206. 
Familiar  instances  of  this  are  where  persons  are  prosecuted 
for  doing  a  business,  such,  for  instance,  as  selling  liquor 
without  a  license.  It  might  be  extremely  difiBcnlt  for  the 
prosecution  in  this  class  of  cases  to  show  that  the  defendant 
bad  not  the  license  required,  whereas  the  latter  may  prove  it 
without  the  slightest  difiBculty.  In  such  cases  the  law  casts 
upon  the  defendant  not  only  the  burden  of  producing  his 
license,  but  of  showing  that  it  was  broad  enough  to  authorize 
the  acts  complained  of.  Com.  v.  Rafferty,  133  Mass.  574; 
Com.  V.  Towle,  138  Mass.  490.  As  the  license  (the  statute  in 
this  case)  authorized  the  timber  to  be  cut  only  for  a  specific 
purpose,  and  the  means  of  proof  as  to  the  purpose  for  which 
the  timber  was  cut  were  peculiarly  within  the  knowledge  and 
control  of  the  defendant,  we  think  the  burden  of  producing 
evidence  to  that  effect  devolved  upon  it. 

This  burden,  however,  which  was  simply  to  meet  the  prima 
facie  case  of  the  government,  must  not  be  confounded  with 
the  preponderance  of  evidence,  the  establishment  of  which 
usually  rests  upon  the  plaintiff.  Heinemann  v.  Heard,  62 
N.  Y.  448;  Willett  V.  Rich,  142  Mass.  360.  56  Am.  Rep.  684, 
7  N.  E.  776;  Wilder  v.  Cowles,  100  Mass.  487;  Central  Bridge 
Corp.  V.  Butler,  2  Gray,  130.  If  this  were  a  criminal  case  it 
would  undoubtedly  rest  on  the  government  upon  the  whole 
evidence  to  satisfy  the  jury  beyond  a  reasonable  doubt  that 
the  timber  was  not  cut  for  the  construction  or  repair  of  the 
railway. 

While  the  supreme  court  of  New  Mexico  upon  this  second 
writ  of  error  may  have  considered  itself  bound  by  its  decision 
upon  the  question  here  involved  upon  the  first  writ  as  the  law 
of  the  case,  we  are  not  ourselves  restrained  by  the  same 
limitation.  As  its  judgment  upon  the  first  writ  was  merely 
for  a  reversal  of  the  court  below,  and  for  a  new  trial,  such 
judgment,  not  being  final,  could  not  be  made  the  subject  of 
a  writ  of  error  from  this  court.  Upon  the  present  writ, 
however,  we  are  at  liberty  to  revise  the  action  of  the  court 
below  in  both  instances. 

There  was  error  in  requiring  plaintiffs  to  assume  the  burden 
of  showing  that  the  timber  was  not  cut  for  purposes  of  con- 
struction or  repair,  and  the  judgment  of  the  Supreme 
Court  is  therefore  reversed,  and  the  case  remanded  to  that 
court  with  instructions  to  order  a  new  trial. 


Thurston  v.  Huston,  Mayor,  et  al. 

{.Supreme  Court  of  lowa^  Feb,  //,  1904.) 

[98  N.  W.  Rep.  637.] 

Muncipal  Corporations — Proceedings  of  Council — Quorum. 
In  the  absence  of  any  statutory  or  charter  restriction,  a  majority  of 
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a  qnonun  is  all  that  is  required  for  the  adoption  or  passage  of  any  res- 
olntion  or  order  by  a  city  conncil. 

Same— Street  Railways— Franchise. 

A.  city  ordinance  provided  that  a  street  railway  company  might  con- 
struct and  operate  a  railway  on  such  streets  as  might  thereafter  be 
deslgpiiated  by  the  company  in  a  written  acceptance  of  the  ordinance, 
and  on  such  other  streets  and  public  places  as  the  city  council  might 
from  time  to  time  designate  by  resolution  :  held,  that  the  provision 
that  the  company  should  designate  the  streets  applied  only  to  the 
minimum  of  mileage  required  by  the  ordinance,  and  a  subsequent  res* 
olntion  permitting  the  railway  to  occupy  another  street  did  not  amount 
to  tbe  granting  of  a  new  franchise. 

SAfne — Same — Same — Future  Occupancy. 
The  provision  as  to  the  future  occupancy  of  streets  was  not  void  for 


Same — Same— Same— Extension  of  Time. 

Where  a  city  ordinance  granted  a  street  railway  company  a  franchise, 
provided  that  it  might  operate  in  such  streets  as  might  be  designated 
from  time  to  time,  and  the  ordinance  provided  that  the  company 
ahonld  have  an  exclusive  privilege  for  five  years,  a  subsequent  per- 
miasion  to  the  railway  company  to  operate  a  track  in  a  street  did  not 
amount  to  an  extension  of  the  time  for  exclusive  privilege. 

Appeal  from  District  Court,  Lion  County;  H.  M.  Remleyt 
Jadge. 
The  petition  states  tbe  case.     Reversed. 

Chas.  A.  Clark  &  Son  and  Wm.  G.  Clark,  for  appellant 
Cedar  Rapids  &  M.  C.  Ry.  Co. 

John  N.  Hughes,  for  appellants  Chas.  D.  Huston  and  Geo. 
L.  Mentzer. 

Smith  &  Smith  and  Crissman,  Trewin  &  Holbrook,  for 
appellee. 

WEAVER,  J.  The  defendant  Cedar  Rapids  &  Marion  City 
Railway  Company,  as  assignee  of  the  Thomson-Houston  Elec- 
tric Company,  operates  a  street  railway  system  in  Cedar  Rapids 
under  a  privilege  of  franchise  granted  by  an  ordinance  of 
said  city.  That  part  of  the  ordinance  having  reference  to  the 
streets  to  be  occupied  by  the  railway  tracks,  and  particularly 
applicable  to  the  present  controversy,  provides  that  the  com- 
pany "may  enter  upon  and  construct,  maintain,  and  operate 
a  single  or  double  track  railway,  with  the  necessary  turn-outs 
and  switches,  upon  such  streets  and  highways  in  said  city  as 
may  be  hereafter  designated  by  the  said  Thomson-Houston 
Electric  Company,  in  the  written  acceptance  of  this  ordinance, 
to  be  given  as  hereinafter  provided,  and  upon  such  other 
streets  and  public  places  as  said  council  may  from  time  to 
time  by  resolution  designate/'  In  accepting  the  terms  of  the 
ordinance,  the  railway  company  designated  several  different 
streets,  not  including  Third  avenue,  hereinafter  mentioned. 
A  short  time  before  the  commencement  of  this  suit,  and  sev- 
eral years  after  the  installment  of  its  system,  the  railway  com- 
pany applied  to  the  city  council  for  leave  to  extend  one  of  its 
lines  along  and  upon  Third  avenue,  and  a  resolution  was 
passed  or  attempted  tobe  passed  by  said  council  granting  the 
request  upon  certain  conditions.    The  plaintifi,  a  resident 
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property  owner  on  said  street,  then  instituted  this  suit  to  pre- 
vent thesifi^ningof  said  resolution  by  the  mayor  and  recorder, 
to  declare  the  same  void,  and  to  enjoin  the  use  of  said  street 
by  the  railway  company.     The  petition  alleges,  as  grounds 
for  the  relief  demanded,  that  no  franchise  has  ever  been 
granted  to    operate  a  railway  on  Third  avenue;  that  the 
original  ordinance  was  of  no  force  or  effect  as  the  grant  of  a 
franchise,  except,  perhaps,  to  the  streets  named  in  the  com- 
pany's acceptance;  and  that  the  resolution  in  controversy 
was  not  passed  by  the  necessary  vote,  as  provided  by  statute. 
Many  other  matters  of  more  or  less  immaterial  character  are 
pleaded,  but  not  insisted  upon  in  argument.      Upon  these 
allegations,  a  temporary  injunction  was  granted  as  prayed. 
Answering  the  petition,  defendants  admit  the  passage  of  the 
resolution  by  the  city  council  granting  the  railway  compaoy 
leave  to  lay  a  track  on  Third  avenue,  and  that  plaintiff  is  the 
owner  of  lots  fronting  on  said  street,  and  specifically  denies 
each    and    every    other   allegation  upon  which  plaintiff's 
claim  for  relief  is  founded.     Further  and  affirmatively  they 
allege  the  granting  of  the  street  railway  franchise  originally 
to  the  Thomson-Houston  Electric  Company,  its  acceptance 
by  said  company,  the  assignment  thereof  by  the  Thomsoo- 
Houston  Electric  Company  to  the  defendant  Cedar  Rapids  & 
Marion  City  Railway  Company,  the  action  of  the  city  council 
approving  and  affirming  said  assignment  on  certain  condi- 
tions, and  the  acceptance  of  the  said  conditions  by  the  defend- 
ant railway  company.     It  further  alleges  that  the  franchise 
granted  by  the  original  ordinance  is  general  in  character, 
giving  to  the  company  the  right  to  lay  its  tracks  on  any  or 
all  of  the  streets  of  said  city  as  the  growth  of  its  population 
and  increase  of  its  business  might  from  time  to  time  demand, 
subject  only  to  the  proper  supervision  and  control  by  the  city 
through  its  counsel  and  mayor,  and  that,  in  pursuance  of  such 
privilege,  the  company  applied  to  the  city  council  for  leave 
to  lay  its  tracks  upon  Third  avenue,  and  that  said  council,  in 
the  exercise  of  its  proper  discretion,  granted  said  application. 
Having  thus  answered,  defendants  moved  for  a  dissolution  of 
the  injunction,  and,  the  motion  being  denied,  they  appeal. 
I.  The  first  proposition  in  the  opening  argument  by  the 
appellee  is  that  the  resolution  in  controversy  was  not  passed 
by  a  ^sufficient  vote  of  the  city  council.     The  petition  merely 
alleges,  in  general  terms,  'Hhat  a  majority  of  the  city  coancil 
did  not  vote  for  the  passage."    The  answer  alleges  that  the 
city  council  consists  of  ten  aldermen  and  the  mayor,  and  that, 
of  these  members,  five  aldermen  and  the  mayor — a  majority 
of  said  number — voted  for  the  resolution.     It  is  said  by  the 
appellee  that,  under  the  city  charter,  which  provides  that  the 
''mayor  shall  be  the  presiding  officer  of  the  city  council  and 
shall  give  the  casting  vote  when  there  is  a  time,"  such  officer 
has  no  right  to  a  vote,  save  in  a  contingency  thus  provided  for, 
and  that  without  his  vote  the  resolution  did  not  pass  by  a 
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majority  of  the  entire  council.     Except  for  a  statement  in  an 
afiBdavit  by  the  mayor  that  but  three  members  of  the  council 
voted  against  the  resolution,  there  is  nothing  in  the  record  to 
negative  the  existence  of  the  condition  authorizing  the  vote 
of  that  ofBcer,  but,  taking  all  the  several  allegations  together, 
it  may,  perhaps,  stand  as  admitted  that,  omitting  the  mayor's 
vote,  the  members  of  the  council  recorded  themselves  in 
favor  of  the  resolution  by  a  vote  of  five  to  three.     The  only 
question  to  be  considered  in  this  connection  is  whether  a  vote 
of  a  majority  of  the  entire  council  is  necessary  to  its  passage. 
No  authority  is  cited  by  the  appellee  in  support  of  this  con- 
tention.    In  the  absence  of  any  statutory  or  charter  restric- 
tion, we  think  the  rule  is  well  established  that  a  majority  of  a 
qnorum  is  all  that  is  required  for  the  adoption  or  passage  of 
any  resolution  or  order  properly  arising  for  the  action  of  a 
city  council  or  other  collective  body  exercising  legislative, 
judicial,  or  administrative  functions.     Buell  v.  Buckingham, 
i6  Iowa,  284f  8$  Am.  Dec.  516;  Atty.  Gen.  v.  Shepard,  62  N. 
H.  383,  13  Am.  St.  Rep.  576;  Heiskell  v.  Mayor,  65  Md.  125, 
4  Atl.  116,  57  Am.  Rep.  308;  Rushville  Co.   v.  Rushville,  121 
Ind.   206,  23  N.  E.  72,  6  L.  R.  A.  315,  16  Am.  St.  Rep.  388; 
Kingsbury  v.  Centre,  12  Mete.  99;  State  v.  Jersey  City,  27  N. 
]•  Law,  493;  Launtz  V.  People,  113  111.  137,  55  Am.  Rep.  405. 
The  very  fact  that  the  statute  makes  specific  requirement  of 
a  majority  of  all  the  members  for  the  passage  of  ordinances, 
at)d  the  adoption  of  orders  and  resolutions  to  enter  into  con- 
tracts or  for  the  appropriation  of  money,  is  a  clear  indication 
of  the  legislative  intent  to  leave  all  matters  arising  for  the 
action  of  the  council,  and  not  thus  enumerated,  to  be  gov- 
erned by  the  parliamentary  rule  generally  recognized  by  the 
courts,  as  above  indicated.     Such,  indeed,  seems  to  be  the 
holding  already  announced  by  this  court  in  Strohm  v.  Iowa 
City,  47  Iowa,  42.     It  follows  that  the  point  made  by  the 
appellee  against  the  due  passage  of  the  resolution  cannot  be 
sustained.     As  the    resolution  received  a  majority  of  the 
qnorum,  it  becomes  unnecessary  for  us  to  consider  or  decide 
whether,   under   the  special  charter  of  the  city  of  Cedar 
Rapids,  or  the  general  law  of  the  state,  the  mayor  can  be  re- 
garded as  a  member  of  the  council. 

2.  The  next  reason  given  Why  the  relief  asked  should  be 
granted  (and  the  proposition  most  earnestly  pressed  in  argu- 
ment) is  that  the  resolution  permitting  the  laying  of  the  street 
railway  track  in  Third  avenue  is  a  new  franchise,  and  cannot 
be  granted  without  first  giving  notice  as  directed  in  Code, 
§§  955f  9S6.  If  the  premise  be  correct,  and  the  right  to  operate 
a  railway  in  Third  avenue  is  a  new  franchise,  then  the  con- 
clusion stated  by  counsel  cannot  well  be  avoided.  But  is  it 
in  any  proper  sense  of  the  word  a  new  franchise,  or  is  the 
privilege  to  occupy  this  street  implied  and  contemplated  by 
the  original  grant?  Without  prolonging  our  opinion  to  set 
out  the  original  ordinance  in  full,  we  will  say  that  a  careful 
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reading  of  its  provisions  convinces  us  that  the  contract  em- 
bodied in  the  grant  by  the  city,  and  acceptance  by  the  rail- 
way company,  contemplated  a  system  of  street  railways  for 
the  accommodation  of  the  city  generally;  that  so  much  of  said 
system  as  was  reasonably  required  for  immediate  needs  should 
be  constructed  without  delay;  and  that  extensions  of  these 
lines  into  new  neighborhoods,  and  upon  other  streets,  should 
be  made  from  time  to  time  in  the  future  as  the  growth  of 
said  city  should  demand,  and  the  city  council  designate. 
This  is  fairly  indicated  by  the  fact  that  the  original  grant, 
after  making  use  of  the  language  quoted  by  us  in  the  opening 
statement,  proceeds  to  designate  only  the  general  directions 
in  which  the  initial  lines  shall  be  constructed,  and  fixes  the 
number  of  miles  of  track  which  shall  be  regarded  as  the  \ 

minimum  of  requirement.    The  provision  that  the  company  i 

shall,  in  its  acceptance  of  the  grant,  designate  the  streets  to  [ 

be  occupied  by  its  tracks,  has  reference  only  to  this  minimum 
of  mileage  which  was  exacted  as  the  price  or  condition  of  the 
privilege  granted.  The  future  growth  and  expense  of  the 
system  was  provided  for  in  the  clause,  '*and  in  such  other 
streets  and  public  places  as  said  council  may  from  time  to 
time  by  resolution  designate."  Unless  this  provision  for  the 
future  was  void  for  uncertainty,  or  as  being  in  excess  of 
the  power  vested  in  the  city,  then  the  resolution  permitting  the 
use  of  Third  avenue  by  the  railway  company  was  a  lawful 
exercise  of  the  discretion  vested  in  the  city  council,  and  the 
injunction  should  have  been  dissolved.  We  see  no  occasion  to 
question  the  grant  on  the  ground  of  uncertainty.  If  the  con- 
struction of  an  ordinary  railway  is  contemplated  between  two 
designated  terminal  stations,  the  route  to  be  occupied  may 
perhaps  be  designated  with  reasonable  certainty  in  itscharter» 
but  a  street  railway  system  intended  for  the  use  and  con- 
venience of  a  growing  city  for  a  long  period  of  years  presents 
a  different  problem.  Of  necessity,  it  must  be  a  growth — a  de- 
velopment— and  the  direction  or  number  of  the  lines  or  tracks 
which  will  be  required  in  the  future  cannot  be  foretold  with 
any  precision.  New  streets  will  be  opened,  new  additions 
to  the  city  will  be  laid  out,  and  other  changes  not  now  antic- 
ipated will  take  place.  To  meet  these  contingencies,  the  city 
council,  in  granting  a  charter  for  a  compr,ehensive  street 
railway  system,  must  either  in  sweeping  terms  grant  the 
right  to  occupy  all  streets  now  or  hereafter  opened,  or  it 
must  adopt  some  such  expedient  as  was  made  use  of  in  this 
case,  and  provide  for  the  extension  of  lines  from  time  to  time 
as  the  need  therefor  may  arise,  and  the  city  council  direct 
These  provisions  are  not  for  the  granting  of  new  privileges  or 
franchises,  but  for  the  reasonable  regulation  and  control  of 
the  company  in  the  use  of  the  franchise  originally  granted. 
To  adopt  the  other  plan,  and  grant  a  franchise  expressly 
allowing  the  company  to  enter  upon  and  occupy  any  or  all 
streets,  without  any  power  of  veto  or  regulation  by  the  city 
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counciU  even  if  of  any  validity,  would  be  a  most  nnwise  and 
impolitic  abandonment  of  an  important  right.    To  say  that 
it  is  not  within  the  power  of  a  city  to  grant  a  franchise  in 
genera]  terms,  as  was  here  attempted,  and  that  every  per- 
mission for  the  extension  of  the  railway  into  another  street 
or  alley  is  a  new  franchise,  requiring  preliminary  notice,  and 
possible  submission  to  the  popular  vote,  as  upon  an  original 
grant,  is  to  hamper  the  progress  and  usefulness  of  a  public 
utility  by  an  unreasonable  restriction,  and  tends  to  a  multi- 
plication of  petty  franchises,   from  which  a  confusion  of 
claims,  with  resultant  burdensome  litigation,  is  sure  to  arise, 
to  the  detriment  of  public  interests.    There  is  nothing,  there- 
fore, which  is  unreasonable  or  against  public  policy  in  hold- 
ing the  city  clothed  with  power  to  grant  a  franchise  in  the 
terms  here  employed,  nor  do  we  find  anything  in  our  statutes 
which  forbids  it.     If,  then,  as  we  conclude,  the  consent  of  the 
council  for  the  extension  of  the  company's  track  into  Third 
avenue  is  not  the  granting  of  a  new  franchise,  but  is  simply 
an  exercise  of  the  reserved  power  to  regulate  the  company's 
use  of  the  city  streets  under  the  original  grant,  then  the  pro- 
visions of  Code,  §§  95  S,  956,  upon  which  appellee  relies,  are 
not  applicable,  and  that  part  of  his  argument  based  upon 
said  statute  requires  no  further  consideration.     That  statute, 
by  its  express  terms,  is  made  applicable  only  to  the  granting 
of  an  original  franchise,  or  to  a  renewal  or  extension  of  the 
period  for  which  a  grant  has  been  made,  and  not  to  mere  ex- 
tensions or  enlargements  of  the  facilities  which  the  franchise 
holder  employs  in  exercising  the  power  originally  granted. 
It  is  to  be  conceded  that  a  franchise  for  a  street  railway  may  be 
confined  to  any  one  or  more  streets  or  neighborhoods  of  a  city, 
and  if  the  terms  of  the  grant,  when  fairly  construed,  indicate 
that  such  restricted  or  localized  privilege  was  intended,  then, 
of  course,  any  extension  of  such  railway  into  other  streets  or 
districts  is  subject  to  all  the  conditions  pertaining  to  the 
grant  of  a  new  or  independent  franchise.     It  is  a  matter  of 
common   observation,    however,   that,   outside  of  the  very 
large  cities,  street  railway  franchises  confined  to  a  few  streets 
or  districts  of  the  municipal  territory  are  very  rare;  and, 
while  exclusive  franchises,  except  for  limited  periods,  are  not 
allowable,  there  can  be  found  very  few  investors  disposed  to 
undertake  the  construction  and  operation  of  a  street  railway 
system  in  our  small  cities,  if  the  right  to  expand  its  lines  to 
accommodate  the  growth  and  expansion  of  the  city  is  denied, 
or  if  each  successive  extension  of  its  track  into  another  street 
involves  the  procurement  of  a  new  and  additional  franchise. 
We  feel  quite  certain  that  the  practical  construction  which 
has  been  given  the  law  by  the  cities  of  Iowa  is  in  accordance 
with  these  views,  and  that  to  hold  otherwise  would  result  in 
disastrous  confusion. 

It  is  further  urged  that  while,  by  the  terms  of  the  original 
ordinance,  the  rights  of  the  railway  company  were  made  ex- 
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clasive  for  a  term  of  $  years  only,  the  construction  of  the 
law  which  we  have  approved  results  in  giving  the  company 
an  exclusive  privilege  for  the  entire  period  of  2$  years.  This 
does  not  follow — certainly  not  as  a  legal  necessity.  It  may 
be  that  in  a  small  city  the  company  first  in  possession  of  a 
general  franchise,  and  with  a  system  already  inaugurated, 
holds  such  a  position  of  vantage  that  under  all  ordinary  cir- 
cumstances no  competitor  will  care  to  enter  into  a  competi- 
tion, even  if  another  franchise  be  granted;  but  competition 
is  excluded  or  prevented  by  the  operation  of  natural  laws, 
and  not  by  the  terms  of  the  statute  or  ordinance. 

While  we  hold  that  the  defendant  company  has  a  right  to 
enter  upon  all  such  streets  as  the  council  in  the  reasonable 
exercise  of  its  discretion,  may  designate,  this  is  not  necessarily 
inconsistent  with  the  existence  of  another  street  railway 
system  in  the  same  city,  operating  under  another  franchise 
embodying  the  same  general  terms  and  conditions. 

Turning,  as  the  case  does,  so  largely  upon  the  construction 
of  our  own  statutes,  we  think  it  unnecessary  to  go  into  any 
extended  review  of  the  many  authorities  cited  by  counsel. 
We  have  examined  all  of  them,  and  find  none  which  is  nec- 
essarily inconsistent  with  our  conclusion. 

It  follows  that  the  judgment  below  must  be  reversed,  and 
the  cause  will  be  remanded,  with  directions  to  the  trial  court 
to  sustain  the  motion  for  dissolution  of  the  injunction.  Costs 
of  appeal  will  be  taxed  against  the  appellee.     Reversed. 


Lake  Shore  &  M.  S.  Ry.  Co.  v.  City  of  Elyria. 

{Supreme  Court  of  Ohio^  Jan.  /p,  1904.) 

[69  N.  B.  Rep.  738.] 

Railroads  in  Streets— Removal  of  Abutmantt--Mandamus  by  City  So- 
licitor—Petition— Amandmant— Parties. 

In  an  action  brought  by  the  solicitor  of  a  city  or  villag^e  in  hia  own 
name  ae  such,  and  also  as  a  taxpayer,  bnt  in  behalf  of  the  corporation,  to 
compel  by  mandatory  injunction  a  railroad  company  to  remove  from  a 
pubUc  street  its  abutments  placed  therein  to  support  an  overhead  cross* 
ing  of  its  railroad,  the  court,  under  favor  of  section  5114,  Rev.  St.,  in 
furtherance  of  justice  and  upon  proper  terms,  may  amend  the  petition 
by  striking:  from  the  title  of  the  cause  the  name  of  the  solicitor  and  tax* 
payer,  and  adding:  in  lieu  thereof  the  name  of  the  city  or  village  as 
plaintiff  and  the  real  party  in  interest,  in  which  name  the  action  may 
proceed  acr&inst  the  defendant ;  and  in  like  manner,  and  for  like  purpose, 
the  court  may  amend  the  body  of  the  petition  by  striking^  there* 
from  the  name  of  the  solicitor  and  taxpayer,  and  other  words  describ- 
ing: ^^^  relation  to  the  cause  of  action. 
Sanfie — Same— Same— Same — Same— Waiver  of  Right  to  Complain. 

By  appealing:  from  a  final  decree  made  on  the  issues  subsequently 
joined  between  the  parties,  the  railway  company  waived  its  rig:bt  to 
complain  of  such  amendments  on  hearin/;'  of  the  cause  on  the  appeal. 

Same — Overhead  Crossing— Abutments— Authority  of  Council  to  Au- 
thorize. 
Where  a  railroad  company,  for  the  purpose  of  supporting  its  overhead 


Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S       433 

I#ake  Shore.  etc.»  Ry.  Co*  v.  City  of  Elyria 

crosung'  of  a  public  city  or  ylllafce  street,  erects  and  maintains  abnt- 
ments  which  occupy  a  portion  of  the  street,  excAvtding  the  public  there* 
from,  and  claims  the  ri^fht  to  do  so  under  a  contract  made  with  the 
municipal  council,  it  must  appear  that  the  council  was  authorized  by 
statute  in  express  terms,  or  by  clear  implication  therefrom,  to  make 
such  contract,  and  mere  g^eneral  legislation  authorizing^  a  railroad  com- 
pany to  occupy  a  street  for  the  purposes  of  its  road  is  insufficient  for 
such  permanent  and  exclusive  use.  Ravenna  v.  The  Pennsylvania  Co., 
12  N.  E.  445,  45  Ohio  St.  118,  approved  and  followed. 

Same— Same— Same — Same — Restoration  of  Street— Injunction. 

Section  3283,  Rev.  St.,  does  not  authorize  a  city  or  viUagre  council  to 
agree  with  a  railroad  company  for  the  permanent  and  exclusive  occupa- 
tion of  a  public  street  with  abutments  to  support  an  overhead  crossing' 
of  the  railroad  ;  nor  can  such  occupation  be  rightly  gained  by  means  of 
appropriation  ;  and,  if  the  company  so  occupying  the  street  refuses  to 
restore  it  to  its  former  condition  of  usefulness  to  the  public,  it  may  be 
compelled  to  do  so  by  mandatory  injunction,  without  a  right  to  com- 
pensation for  the  expense  of  removal. 

Davis,  J.,  dissenting  in  part. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Lorain  County. 
Petition  by  Frank  M.  Stevens,  city  solicitor  of  the  city  of 
Elyria,  against  the  Lake  Shore  &  Michigan  Southern  Rail- 
way Company.  Thereafter  the  city  of  Elyria  was  substituted 
as  plaintiff.  From  a  decree  of  the  circuit  court  modifying  a 
decree  of  the  common  pleas,  both  parties  brinfc  error. 
A£Brmed  in  part  and  reversed  in  part 

The  action,  as  originally  instituted  against  the  plaintiff  in 
error,  was  brought  in  the  name  of '^  Frank  M.  Stevens,  as  city 
solicitor,  and  as  a  taxpayer  on  behalf  of  the  city  of  Elyria,  * '  and 
the  petition  alleged  that  '^he  is  a  taxpayer,  and  that  he  brings 
this, action   both  as  solicitor  for  said  city  and  as  a  taxpayer 
in  behalf  of  said    city."    The    petition,  thus    styled,  com- 
plained that  the  railway  company  owned,  operated,  and  con- 
trolled, for  the  15  years  last  past,  a  certain  railroad  extending 
through  the  city  of  Elyria,  crossing  Huron,  West  Bridge,  and 
West    River    streets    at    their    intersection,  and  that  the 
ground    at    this    intersection,  long   prior  to  the  organiza- 
tion of  the  railway  company,  was  established  as  a  county 
road^  sixty-six  (66)  feet  in  width,  which  by  annexation  pro- 
ceedings has  become  a  street  of  the  city;  and  that  prior 
to  February  24,  1890,  the  company  had  maintained  its  tracks 
at  this  point  at  grade  with  the  street,  leaving  the  highway 
QDobstructed  to  its  full  width;  that  on  or  about  -February  24, 
1890,  the  railway  company  changed  its  crossing  from  a  grade 
to  an  overhead  crossing,  and  that  in  so  doing  it  placed  high 
abutments,  on  which  to  rest  its  tracks,  within  said  street  on 
both  sides  thereof,  thereby  narrowing  the  highway  26  feet, 
wholly  depriving  the  public  of  the  use  of  that  part  of  the  same. 
A  sidewalk  6  feet  wide  was  constructed  on  one  side  of  the  re- 
mainder of  the  street,  so  that  the  driveway  not  occupied  by 
the  two  abutments  and  said  sidewalk  is  only  34  feet  wide. 
The  petition  further  charges  that  the  acts  complained  of 
makes  the  street  or  highway  at  West  River  street  narrow, 
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dangerous,  and  grossly  inadequate  for  the  use  of  the  pablic, 
and  render  the  same  dangerous  to  both  life  and  property, 
owing  to  the  increase  of  population  of  the  city  and  vicinity, 
and  that  the  public  needs  the  full  and  unobstructed  width  of 
the  street.  It  is  alleged  that  any  contract  between  the 
authorities  of  the  municipality  and  railway  company  by  virtue 
of  which  said  abutments  were  placed  in  the  street  is  illegal 
and  in  excess  of  the  powers  vested  in  the  council  of  the  city, 
and  that  it  has  repudiated  and  does  now  repudiate  such  con- 
tract, and  any  arrangement  which  may  have  been  formerly 
made  for  that  purpose ;  and  that  the  city,  before  this  action 
was  commenced,  repeatedly  demanded  that  the  railway  com- 
pany remove  the  abutments  from  the  street,  which  it  has  re- 
fused to  do.  The  prayer  is  for  a  decree  declaring  void  any 
contract  by  which  the  company  claims  the  right  to  so  occupy 
the  street,  and  for  an  order  that  the  abutments  be  removed. 

The  railway  company  filed  an  answer  to  the  petition,  and 
denied  that  it  illegally  occupied  the  street  with  said  abut- 
ments, and  asserted  that  its  acts  with  reference  thereto  were 
duly  authorized.  It  also  denied  that  the  public  needs  the  full 
width  of  the  street  at  the  point  of  crossing.  After  the  issue 
was  thus  made  up,  the  plaintiff  asked  and  obtained  leave  to 
amend  the  petition,  by  striking  from  the  name  of  the  plain- 
tiff the  words,  ''Frank  M.  Stevens,  as  city  solicitor  of  the  city 
of  Elyria,  and  as  a  taxpayer  on  behalf  of,"  leaving  the  words 
''The  City  of  Elyria,'' as  the  name  of  the  plaintiff.  The 
motion  also  asked  leave  to  strike  from  the  body  of  the  petition 
all  words  showing  the  relation  of  the  solicitor  and  taxpayer, 
as  such,  to  the  cause  of  action,  eliminating  them  in  name 
and  averment  from  the  case.  The  company  resisted  the 
motion,  but  it  was  allowed,  and  the  company  excepted.  It' 
also  moved  to  strike  the  petition  from  the  files  because  of 
erasures  and  interlineations.  This  motion  was  overruled,  and 
a  bill  of  exceptions  taken. 

The  petition  was  rewritten  as  an  amended  petition,  reform- 
ing it  as  to  the  title  of  the  action,  and  to  otherwise  conform 
to  the  changes  permitted  by  the  court.  The  action  proceeded 
thenceforth  in  the  name  of  "The  City  of  Elyria"  as  plaintiff. 
The  defendant  answered  the  petition  as  reformed,  preserving 
the  original  title  of  the  case.  On  motion  this  answer  was 
stricken  from  the  files  for  that  reason,  and  the  company  ex- 
cepted. Subsequently,  the  defendant  filed  an  amendment  to 
the  former  answer  under  the  new  title  as  to  the  plaintiff,  and 
afterwards  filed  a  second  amended  answer,  wherein  it  pro- 
tests that  the  court  had  lost  jurisdiction  over  it  because  of  the 
substitution  of  the  city  of  Elyria  as  plaintiff,  and  that  the 
petition  is  insufficient  to  require  an  answer.  It  does  not  deny 
that  the  driveway  between  the  abutments  is  but  thirty-four 
(34)  feet  in  width.  The  necessity  for  a  greater  width  is 
denied,  as  well  as  all  other  allegations  as  to  the  present  dan- 
gerous character  of  the  same. 
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The  answer  proceeds  to  set  out  that  prior  to  the  acts  com* 
plained  of  it  exercised  the  rights  conferred  upon  it  by  section 
3277,  Rev.  St.,  in  order  to  improve  its  road  from  Sandasky 
to  Elyria  and  beyond,  by  taking  ont  cnrves  and  reducing 
grades.  In  order  to  render  the  highway  across  its  road  at 
West  River  street  less  dangerous  and  difficult  to  the  public, 
the  company  determined  to  construct  an  overhead  crossing, 
for  which  purpose  abutments  were  erected  in  West  River 
street,  at  points  named  in  the  petition,  to  support  the  rail- 
road tracks;  and  to  accomplish  this  change,  and  in  order  to 
restore  the  street  to  its  former  condition  of  usefulness,  the 
defendant,  in  February,  1890,  entered  into  an  agreement  with 
the  authorities  of  the  city,  whereby  the  manner,  terms,  and 
conditions  upon  which  the  company  might  use  and  occupy 
the  street  were  agreed  upon,  and  that  in  pursuance  thereof 
the  abutments  were  placed  where  they  now  are.  For  a 
second  defense,  the  two-year  statute  of  limitations  is  pleaded. 
The  allegations  of  new  matter  contained  in  the  answer  are 
denied  by  a  reply.  On  the  issues  thus  framed  the  cause  was 
tried  in  the  court  of  common  pleas,  and  the  prayer  of  the 
petition  was  granted. 

The  defendant  appealed  from  the  decree  to  the  circuit 
court,  where  defendant  renewed  its  motion  to  strike  the 
amended  petition  from  the  files  because  of  the  substitution 
of  "The  City  of  Elyria"  as  plaintiff  in  the  common-pleas 
court,  and  because  of  erasures  and  interlineations  made  in 
the  petition  by  permission  of  that  court.  The  motion  was 
overruled,  and  the  company  excepted. 

The  cause  was  heard  in  the  circuit  court  on  the  evidence, 
and  on  request  the  court  found  the  facts,  part  of  which  are 
as  above  stated.  The  other  material  facts  appear  in  the 
opinion.  The  court  also  found  that  the  "abutments  ob- 
structed the  public  highway,  and  wholly  excluded  the  public 
and  the  plaintiff  from  the  use  and  enjoyment  of  the  parts  of 
said  highway  occupied  by  said  abutments,  but  that  public 
necessities  do  not  require  the  removal  of  said  east  abutment 
at  the  present  time. "  The  court  held,  as  a  matter  of  law, 
that  the  municipal  authorities  had  no  power  to  make  the 
contract  for  placing  the  abutments  within  the  street,  and  that 
so  occupying  the  street  is  a  public  nuisance;  and  the  court 
ordered  that  by  a  certain  day  the  company  remove  the  west 
abutment,  but  declined  to  make  such  order  as  to  the  east 
abutment.     Both  parties  prosecute  error  in  this  court. 

£.  G.  Johnson,  M.  R.  Dickey,  and  Geo.  C.  Greene,  for 
plaintiff  in  error.  . 
F.  W.  Stevens  and  W.  W.  Boynton,  for  defendant  in  error. 

PRICE,  J.  (after  stating  the  facts).  Preliminary  to  a  cour 
sideration  of  the  main  controversy,  we  are  requested  and 
strongly  urged  by  counsel  for  plaintiff  in  error  to  pass  on  a 
question  of  practice  that  arose  in  both  the  lower  courts.     It 
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relates  to  the  change  in  the  title  of  the  cause,  which  was  per- 
mitted by  the  court  of  common  pleas,  whereby  the  words 
*' Frank  M.  Stevens,  as  city  solicitor  of  the  city  of  Elyria, 
and  as  a  taxpayer  of ,*' were  stricken  from  the  style  of  the 
case,  leaving  the  words  ''The  City  of  Elyria"  as  the  name  of 
the  plaintiff  in  the  case.  It  is  claimed  that  granting  such 
change  was  in  violation  of  section  4972,  Rev.  St.,  providing, 
*<*  *  *  and  the  title  of  a  cause  shall  not  be  changed  in 
any  of  its  stages,  except  when  the  defendant  prosecates 
error."  The  plaintifi  in  error  objected  to  the  striking  out  of 
the  above  words,  and  excepted  to  the  overruling  of  its  objec- 
tion. The  same  question  further  appears  in  a  motion  to 
strike  oft  the  petition  because  of  such  change,  on  the  alleged 
ground  that  the  court  no  longer  had  jurisdiction  over  the  de- 
fendant in  the  case. 

It  is  well  to  note  that  there  are  other  sections  of  the  statute 
which  closely  bear  on  this  point,  which  must  be  looked  to  for 
a  proper  determination  of  the  question  made.     Section  4993 
requires  that  an  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  and  section  5 1 14  provides  most  liberally 
for  amendments  of  pleadings.     Under  its  authority  the  ''court 
may    *    *    *    amend  any  pleading,  process,  or  proceeding, 
by  adding  or  striking  out  the  name  of  any  party,  or  by  cor- 
recting a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  or  by  inserting  other  allegations  material  to  the 
case.    *    *    *>'    The  court  is  authorized  to  prescribe  the 
terms  on  which  the  amendment  may  be  made.     It  is  quite 
true  that  it  is  not  within  the  right  or  power  of  a  party  to  the 
suit  to  change  the  title  of  a  cause  of  action  in  any  of  its 
stages,  except  where  he  is  a  defendant  and  prosecutes  error. 
But  when  the  power  of  the  court  is  invoked  under  section 
SI  14,  we  find  that  a  name  of  a  party  may  be  added  or  stricken 
out;  and,  if  that  can  be  done  by  the  court,  it  may  do  both  in 
one  order,  that  is,  strike  out  the  name  of  a  party  and  add  or 
substitute  the  name  of  another.    This  case  presents  a  very 
fair  illustration  of  the  proper  exercise  of  such  authority. 
While  the  suit  was  instituted  with  the  title  of  "Frank  M. 
Stevens,  as  city  solicitor  of  the  city  of  Elyria,  and  as  a  tax- 
payer," it  was  so  instituted  on  behalf  of  the  city  of  Elyria  as 
the  real  t>a(rty  in  interest,  and  an  inspection  of  the  original 
petition  shows  that  the  facts  alleged  are  facts  in  which  the 
city  alone  is  interested,  as  a  trustee  of  the  public.     The  relief 
sought  is  relief  in  the  interest  of  the  city.     Stevens,  as  solicitor 
and  taxpayer,  sought  no  personal  relief,  and  it  is  doubtfat 
whether,  in  fact,  there  has  been  any  material  change  in  the 
title  of  the  cause  of  action.     The  city  of  Elyria  appeared  in 
the  title  as  the  real  party  in  interest,  and  it  so  appeared  in 
the  averments  of  the  petition.     The  cause  of  action  was  not 
bhanged,  and  all  its  substance  remained  after  the  so-called 
substitution,  except  the  elimination  therefrom  of  such  words 
as  the  name  of  the  solicitor  and  taxpayer  where  they  occurred, 
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and  averments  connecting  them  with  the  canse  of  action. 
The  case  was  finally  tried  on  the  same  cause  of  action,  stripped 
of  the  unnecessary  incumbrance  first  thrown  around  it.  In 
such  case,  we  have  no  doubt,  a  court  may  amend  the  plead- 
ing by  substituting  the  name  of  the  real  party  in  interest, 
and  striking  out  the  name  of  an  unnecessary  party  and  one  who 
has  no  interest  in  the  controversy.  The  cause  of  action  still 
remains  against  the  defendant,  and  the  court  could  not  loose 
jurisdiction  over  the  party  in  doing  what  it  plainly  had 
authority  to  do  in  this  case. 

There  is  another  and  conclusive  answer  to  the  claim  of 
plaintiff  in  error  in  this  court.  The  defendant,  as  a  matter  of 
course,  was  required  to  answer  the  petition  as  amended, 
with  an  answer  bearing  the  same  title.  It  objected  to  this, 
but  complied  with  the  order  of  the  court.  The  issues  were 
made  up  between  the  parties  under  the  new  title,  and  under 
such  title  the  decree  of  the  court  was  made  from  which  the 
defendant  appealed  to  the  circuit  court.  The  appeal  did  not 
reach  back  to  the  rulings  of  the  court  in  reforming  the  peti- 
tion, as  might  be  the  case  on  a  demurrer  filed  and  ruled  on, 
but  the  appeal  was  from  the  decree  made  on  the  issues  as 
joinal.  If  the  plaintiff  in  error  had  desired  to  review  the 
questions  of  change  of  title  and  the  kindred  changes  made  in 
the  petition,  the  remedy  was  error  and  not  appeal.  It  excepted 
to  the  rulings  of  the  court,  but  abandoned  them,  at  least  for 
the  time  being,  in  selecting  a  remedy  by  appeal.  Therefore, 
such  questions  did  not  pass  up  with  the  appeal  to  the  circuit 
court  for  its  judgment,  and  are  therefore  not  before  us  in  this 
proceeding.  The  same  remark  may  be  made  to  the  erasures 
and  interlineations  made  in  the  petition  which  are  com- 
plained of.  The  court  permitted  them  to  be  made.  It  seems 
they  were  not  serious  enough  to  prevent  the  court  and  coun- 
sel from  nnderstanding  them,  and  a  fairly  good  petition  has 
sarvived  and  found  its  way  from  the  lower  courts  to  this  court, 
as  appears  in  the  printed  record.  Thus  far,  the  plaintiff  in 
error  has  no  ground  for  reversal. 

We  now  reach  the  more  serious  and  substantial  controversy. 
Both  parties  to  this  proceeding  are  here  complaining  of  the 
decree  of  the  court,  and  asking  for  reversal ;  one  of  the  com- 
mand to  remove  the  west  abutment,  and  the  other  praying 
for  a  reversal  of  that  portion  of  the  decree  in  which  the  court 
declined  to  order  the  removal  of  the  east  abutment.  The 
claims  of  each  party  rest  upon  the  same  facts,  and  must  be 
adjudicated  under  the  same  rules  of  law.  These  respective 
claims  stand  or  fall  as  the  question  may  be  answered :  Had 
the  council  of  the  village  of  Elyria  the  power  to  contract  with 
the  railway  company  for  the  permanent  occupancy  of  portions 
o(  the  street  with  the  abutments  to  support  its  tracks  as  an  over- 
head crossing  ?  The  circuit  court  has  found  that  the  portion  of 
West  River  street  where  these  abutments  stand  once  formed 
^  part  of  an  established  county  road  66  feet  in  width,  and 
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that  it  was  laid  out,  opened,  and  used  by  the  public  as  such ; 
and,  further,  that  long  prior  to  the  erection  of  the  abutments 
and  the  making  of  the  alleged  contract  under  which  the  rail- 
way company  erected  them,  that  portion  of  the  county  road 
was  taken  into  the  village  of  Elyria  by  proper  proceedings  of 
annexation,  and  thereafter  continued  to  be  a  street  of  the 
same  width.  The  public,  therefore,  had  the  right  to  use  the 
same  to  its  full  width  free  from  obstructions,  and  it  was  so 
used  until  the  committing  of  the  acts  complained  of,  in  the 
year  1890. 

It  is  well  to  know  the  precise  nature  of  the  contract  relied 
upon  by  the  railway  company,  and  also  what  was  done  there- 
under by  the  parties.  To  conform  with  a  general  improve- 
ment and  betterment  of  its  roadbed,  and  eliminate  dif- 
ficult and  dangerous  grades  and  curves  on  a  portion 
of  its  line,  it  seemed  to  be  necessary  to  raise  the  grade 
at  West  River  street  and  other  points,  and  it  was  done.  But 
this  made  the  crossing  of  the  street  more  di£Bcult  and  dan- 
gerous to  the  traveling  public.  An  overhead  crossing  was 
determined  upon  by  the  railway  company,  and  it  applied  to 
the  village  authorities  for  permission  to  make  that  kind  of 
crossing,  and  submitted  to  them  plans  and  profiles  for  the 
purpose,  which  embraced  the  placing  of  the  east  and  west 
abutments  for  the  support  of  the  track  within  the  street. 
Action  was  taken  upon  these  plans  by  the  village  council,  and 
a  resolution  was  adopted  in  February,  1890,  of  which  the  fol- 
lowing in  part  is  a  copy:  ''Be  it  resolved  by  the  council  of 
the  village  of  Elyria,  Ohio,  That  the  proposed  changes  in  the 
grade  and  construction  of  the  streets  of  said  village,  at  their 
intersection  with  the  Lake  Shore  &  Michigan  Southern  Rail- 
way track  and  the  Cleveland,  Lorain  &  Wheeling  tracks, 
shown  on  the  plans  and  profiles  above  referred  to  in  the  pre- 
amble, are  approved  as  proper  restorations  of  said  streets  to 
their  former  usefulness,  with  the  following  modifications," 
etc.  One  of  the  modifications  made  was  a  change  from  13!  feet 
to  14  feet  in  the  height  of  the  crossing  above  the  street  at  West 
River  street.  This,  with  other  modifications,  was  accepted 
by  the  railway  company,  and  became  the  contract  upon  which 
the  plaintiff  in  error  relies.  The  language  of  the  resolution 
must  not  be  overlooked,  where  it  is  said  that  the  proposed 
changes  in  the  grade  as  shown  on  the  plans  and  profiles,  etc., 
''are  approved  as  proper  restorations  of  said  streets  to  their 
former  usefulness.  *  *  *''  The  defendant  in  its  amended 
answer  avers:  "That  in  order  to  properly  make  such  change 
of  location  and  grade,  and  to  construct  such  under  crossing, 
and  to  put  such  street  in  such  condition  as  not  to  impair  its 
former  usefulness,  it  became  and  was  necessary,  in  the  loca- 
tion of  that  part  of  the  defendant's  railroad,  to  use  and  occupy 
a  part  of  such  street,  and  being  the  same  part  now  occupied 
by  the  abutments  of  said  defendant  company,  * '  etc.  It  is 
aUeged  that  for  this  purpose  the  contract  above  set  out  was 
entered  into. 
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From  this  averment  of  the  answer  and  the  language  of  the 
reflolntion,  it  is  very  clear  that  both  parties,  the  village  coun- 
cil and  the  railway  company,  acted  with  some  deliberation. 
The  sections  of  the  statute  under  which  the  council  acted 
must  have  been  examined  and  the  extent  of  its  powers  con- 
sidered, and  the  company  recognized  its  obligation  to  restore 
the  street  to  its  former  state  of  usefulness,  and  the  council,  in 
the  resolution  adopted,  was  of  the  opinion  that,  if  the  changes 
were  made  as  proposed,  there  would  be  a  restoration  of  the 
street  to  its  former  condition  of  usefulness.  This  was  the 
opinion  of  that  council  on  the  then  existing  conditions,  such 
as  the  extent  of  the  population  and  business  of  the  village  and 
the  general  public  of  which  it  formed  a  part.  But  did  it  be- 
come binding  for  all  time,  no  matter  what  the  increase  of 
population,  business,  and  public  travel  might  be  in  after 
years?  The  answer  admits  that  there  has  been  a  growth  of 
the  village  into  a  city  and  a  large  increase  of  population  in 
the  section  of  the  city  where  this  crossing  is  situate;  and  it 
would  seem  difficult  to  maintain  the  proposition  that  the 
opinion  of  the  council  in  the  year  1890  should  bind  the  public 
perpetually,  although  the  public  should  need  the  free  and  un- 
obstructed street  to  its  full  width.  When  the  city  annexed 
the  territory  which  embraced  the  county  road,  the  title  in  fee 
to  such  part  of  the  county  road  vested  in  the  city  in  trust  for 
the  public.  Such  is  the  title  of  a  village  or  city  to  a  street, 
and  the  statute  commands  the  council  to  keep  it  open,  in  re- 
pair, and  free  from  nuisance.     See  section  2640,  Rev.  St. 

But  the  plaintiff  in  error  plants  its  right  to  remain  in  the 
street  upon  one  or  more  sections  of  Revised  Statutes,  which 
it  is  said  fully  authorized  the  council  to  make  the  contract  in 
question.  In  its  answer  it  is  alleged  that  its  line  of  road  be- 
tween Sandusky  and  Elyria  was  difficult  and  dangerous  on 
account  of  -grades  and  curves,  and  that  it  became  necessary, 
in  order  to  avoid  annoyance  to  the  public,  and  the  difficult 
and  dangerous  grades,  to  raise  the  grade;  that,  in  exercise  of 
rights  conferred  upon  it  by  section  3277,  Rev.  St.,  it  raised 
its  grade  at  West  River  street  and  other  points  on  its  line  at 
great  expense.  This  section  empowers  a  railway  company  to 
change  the  location  or  grade  of  any  portion  of  its  road  ^'for 
the  purpose  of  avoiding  annoyance  to  public  travel,  or  dan- 
gerous or  difficult  curves  or  grades,  or  unsafe  or  unsubstantial 
grounds  or  foundation,  or  when  the  roadbed  has  been  injured 
or  destroyed  by  the  current  of  any  river,  watercourse,  or 
other  unavoidable  cause,  *  *  *  but  shall  not  depart 
from  the  general  route  prescribed  in  the  articles  of  incorpora- 
tion.'' This  section,  just  as  it  says,  confers  power  to  cure 
curves  and  grades  along  its  line,  or  obtain  more  secure  and 
substantial  foundations  for  its  roadbed  within  the  general 
course  of  the  line,  but  makes  no  provision  for  the  crossing  of 
a  street  within  a  municipal  corporation.  The  next  section 
(3278)  provides  for  appropriation  of  land  needed  in  order  to 
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make  the  above  necessary  changes.  It  is  not  claimed  by 
counsel  for  plaintiff  in  error  that  the  above  section  enables  a 
municipality  to  contract  with  a  railroad  company  for  the  m 
of  a  street,  because  it  plainly  relates  to  a  roadbed  at  oth< 
points  on  its  line  where  no  municipal  grant  is  required.  On 
the  contrary,  it  is  thought  that  vital  power  is  conferred  on 
the  council  by  section  3283,  Rev.  St. ,  and  that  under  its  pro- 
visions the  contract  relied  on  is  valid  and  enforceable.  The 
language  of  this  section  is  in  part:  ^'If  it  be  necessary,  in  the 
location  of  any  part  of  a  railroad,  to  occupy  any  public  road, 
street,  alley,  way,  or  ground  of  any  kind,  or  any  part  thereof, 
the  municipal  or  other  corporation,  or  public  officers  or 
authorities,  owning  or  having  charge  thereof,  and  the  com- 
pany, may  agree  upon  the  manner,  terms,  and  conditions 
upon  which  the  same  may  be  used  or  occupied;  and  if  the 
parties  be  unable  to  agree  thereon,  and  it  be  necessary,  in  the 
judgment  of  the  directors  of  such  company,  to  use  or  occupy 
such  road,  street,  alley,  way,  or  ground,  such  company  may 
appropriate  so  much  of  the  same  as  may  be  necessary  for  the 
purposes  of  its  road,  in  the  manner  and  upon  the  same  terms 
as  is  provided  for  the  appropriation  of  the  property  of  in- 
dividuals. *  *  *"  It  is  upon  this  section  the  railway  com- 
pany now  most  confidently  relies  as  the  authority  for  the 
contract  made  with  the  council.  Does  it  authorize  the  coun- 
cil to  grant  to  a  railway  company  the  exclusive  and  perma- 
nent right  to  occupy  a  public  street,  or  part  of  it,  at  a 
crossing  or  elsewhere?  Or  does  it  merely  authorize  a  joint 
occupancy?  We  have  no  doubt  that  the  General  Assembly, 
representing  the  sovereignty  of  the  state,  may  empower 
municipal  councils  to  make  the  larger  grant  and  confer  the 
exclusive  use,  but  has  it  done  so  by  the  foregoing  legislation? 
We  think  not.  To  establish,  lay  out,  and  open  up  a  connty 
road  or  a  public  street,  the  statutes  have  made  clear  and  dis- 
tinct provisions,  and,  when  the  road  or  street  is  no  longer  of 
public  use  or  utility,  provisions  equally  clear  and  distinct  are 
made  for  their  vacation,  of  all  which  public  records  are  made, 
and  we  find  nowhere  any  other  method  of  vacating  such  pub- 
lic highway  or  any  part  of  it.  By  the  proper  establishment 
and  opening  of  the  street,  the  village  or  city  becomes  vested 
with  the  full  title  thereto,  in  trust  for  the  public,  and  it  is  not 
within  the  delegated  powers  of  the  municipal  council  to 
barter  or  grant  away  such  title  except  in  the  mode  provided 
for  the  purpose.  In  the  liberality  of  our  laws,  and  in  proper 
recognition  of  the  necessities  and  benefits  of  railroad  enter- 
prises, a  joint  use  is  permitted,  and  the  railway  company,  in  a 
manner,  and  upon  such  terms  and  conditions  as  it  and  the 
council  may  agree,  may  occupy  a  road,  street,  alley,  way,  etc 
But  its  occupancy  must  not  extinguish  the  prior  title  and  use, 
and  permanently  exclude  the  public.  It  cannot  destroy  the 
dominant  right  of  the  public.  To  authorize  the  council,  the 
municipal  authorities,  to  grant  more  than  a  joint  occupancy, 
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reqoires  clear  and  express  language  in  the  statute  to  that 
efiect»  and  which  we  do  not  find  in  the  section.     The  right  to 
^'occupy,"  where  there  is  a  prior  existing  use  or  easement, 
does  not  mean  that  the  first  or  existing  use  or  easement  is 
ousted  and  the  '^occupancy"  of  the  railroad  exclusive.    This 
view  becomes  clear  when  we  examine  the  clause,  which  pro- 
vides that  where  the  council  and  the  company  cannot  agree 
upon  manner  and  terms  of  occupancy  it  may  appropriate  so 
much  of  the  streets,  or  alley,  etc.,  as  "may  be  necessary  for 
the  purposes  of  its  road,  in  the  manner  and  upon  the  same 
terms  as  is  provided  for  the  appropriation  of  the  property  of 
individuals.    •    •    •"    jf  f\^\^  company  and  the  council  had 
been  unable  to  agree,  and  the  former  had  resorted  to  appro- 
priation, what  would  it  have  obtained  by  the  proceeding?    A 
title  in  fee  in  portions  of  the  street  desired,  or  a  perpetual 
easement  therein  to  the  exclusion  of  the  public?    Certainly 
not.     It  would  have  obtained  a  right  in  common  with  the 
public  to  occupy  the  street  or  part  of  it.     The  appropriation 
would  have  been  made  ''in  the  manner  and  'upon  the  same 
terms  as  provided*'  for  cases  of  individuals,  which  means  the 
method  of  procedure  and  terms  of  compensation.     It  does  not 
undertake    to  measure  the  title  which  the  company  may 
acquire.    To  go  beyond  a  joint  occupancy  or  use  of  the  street, 
the  statute  must  speak  in  clear  and  unmistakable  language. 
There  can  be  no  authority  in  such  cases  by  implication,  un- 
less it  is  unmistakable.    This  court  has  held  the  substance  of 
this  doctrine  on  more  than  one  occasion.     It  will  be  sufficient 
to  notice  but  a  few  of  such  cases. 

In  Railroad  Company  v.  The  Commissioners  of  Greene 
County,  31  Ohio  St.  338,  the  following  was  held  as  part  of 

the  syllabus:  ''Power  given  by  a  charter  of  a  railroad  com- 
pany to  construct  its  road  across  a  public  highway  upon  con- 
dition that  the  same  be  restored  to  its  former  state,  'or  in  a 
sufficient  manner  not  to  impair  its  usefulness,*  does  not 
authorize  the  company  permanently  to  appropriate  any  por- 
tion of  the  public  highway  by  obstructions  which  may 
materially  interfere  with  the  public  travel."  In  the  opinion 
of  the  court,  on  page  347,  it  is  said:  "But  it  was  never  in- 
tended to  invest  the  company,  without  the  burden  of  compen- 
sation, with  the  right  to  narrow  the  width  of  the  highway,  or 
materially  to  interfere  with  its  facilities  for  public  travel ; 
much  less  with  the  right  to  incumber  the  same,  as  was  done 
here,  with  abutments  and  embankments  which  effectually  ex- 
clude the  public  from  the  use  and  enjoyment  of  the  greater 
part  of  it.  ♦  *  ♦  The  fact  that  the  public  travel  over  the 
road  may,  for  the  time  being,  be  limited,  does  not  lessen  the 
duty  to  restore.  Roads  and  highways  are  established  to  sub- 
serve the  future  needs  of  the  public  as  well  as  the  present.'* 
The  court  further  held  in  that  case  that  the  statute  of  limita- 
tions did  not  run  in  favor  of  such  encroachments  upon  the 
pablic  highway. 
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In  Railroad  Co.  v.  City  of  Defiance^  52  Ohio  St.  262.  40 
N.  E.  89,  there  is  an  extended  discussion  of  the  question  be- 
fore us.  Council  for  plaintiff  in  error  labors  in  vain  to  show 
the  irrelevancy  of  that  case.  There  the  plaintiff  in  error,  in 
large  degree,  stood  on  the  provisions  of  section  3283,  as  is 
done  here.  For  the  sake  of  brevity,  we  omit  a  quotation  of 
sections  S,  6,  and  7  of  the  syllabus,  which  are  very  clearly  in 
point.  We  note  the  language  of  Williams,  J.,  on  page  309, 
52  Ohio  St.,  page  100,  40  N.  E. :  '^The  statute,  we  think, 
does  not  contemplate  the  destruction  of  the  street,  or  the 
cessation  of  its  use  by  the  public,  or  its  withdrawal  from  the 
control  and  supervision  of  the  proper  municipal  officers;  nor 
is  authority  found  in  it  for  any  agreement  having  such  results. 
On  the  contrary,  the  statute  recognizes  the  street  so  burdened 
with  a  railroad  as  a  *  public  street/ with  all  that  term  im- 
ports.'' That  case  was  taken  on  error  to  the  Supreme  Court 
of  the  United  States,  where  the  judgment  of  this  court  was 
affirmed.  See  Wabash  Railroad  Co.  v.  City  of  Defiance,  167 
U.  S.  88,  17  Sup.  Ct.  748,  42  L.  Ed.  87.  In  the  course  of  the 
opinion  in  that  case.  Justice  Brown,  speaking  of  another 
case,  on  page  97,  167  U.  S.,  page  751,  17  Sup.  Ct,  42  L.  Ed. 
87,  says:  ''If  the  court,  however,  is  considered  as  holding 
that  an  agreement  or  license  to  consttuct  bridges,  which  is 
silent  as  to  time,  should  be  construed  as  an  agreement  that 
they  are  to  remain  in  perpetuity,  we  should  find  ourselves 
confronted  with  too  many  authorities  to  the  contrary  to 
accept  it  as  a  sound  exposition  of  the  law.  Indeed,  the  gen- 
eral principle  that  the  legislative  power  of  a  city  may  control 
and  improve  its  streets,  and  that  such  power,  when  duly  ex- 
ercised by  ordinances,  will  override  any  license  previously 
given  by  which  the  control  of  a  certain  street  has  been  sur- 
rendered to  any  individual  or  corporation,  is  so  well  estab- 
lished, both  by  the  cases  in  this  court  and  in  the  courts  of  the 
several  states,  that  a  reference  to  the  leading  authorities  upon 
the  subject  is  sufficient.  Indeed,  the  right  of  a  city  to  im- 
prove its  streets  by  regrading  or  otherwise  is  something  so 
essential  to  its  growth  and  prosperity  that  the  common  coun- 
cil can  no  more  denude  itself  of  that  right  than  it  can  of  its 
power  to  legislate  for  the  health,  safety,  and  morals  of  its  in- 
habitants." 

In  City  of  Zanesville  v.  Fannan,  S3  Ohio  St.  605,  42  N.  £. 
703,  53  Am.  St.  Rep.  664,  our  question  was  indirectly  in- 
volved, and  section  3283,  Rev.  St.,  was  again  considered.  On 
page  614,  53  Ohio  St.,  page  704,  42  N.  E.,  53  Am.  St.  Rep. 
664,  Williams,  J.,  laid  down  the  following  as  its  construction: 
''Any  permanent  obstruction  or  incumbrance  in  any  street  of 
a  municipal  corporation  is  made  a  nuisance  by  statute  (sec- 
tion 6921,  Rev.  St.),  which  the  municipal  authorities  are  in- 
vested with  the  power  and  charged  with  the  duty  of  removing 
(sections  1690,  1878,  1934,  and  2640,  Rev.  St).  And  those 
powers  and  duties  continue  when  a  railroad  company  has 
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placed  its  tracks  in  a  public  street,  whether  they  were  so 
placed  under  permission  granted  by    the  municipality,   or 
under  an  appropriation  for  that  purpose.     In  neither  event 
are  the  municipal  authorities  divested  of  their  powers,  nor 
absolved  from  the  performance  of  their  duties.     Nor  does  sec- 
tion 3283  contemplate  that  a  railroad  company,  in  the  use  of 
a  street  for  the  purposes  of  its  road,  under  a  right  acquired  in 
either  of  the  modes  provided,  may  destroy  the  same,  or  create 
nuisances  therein.    *    *    *>*    f  he  'doctrine  here  quoted  is 
bat  the  consensus  of  former  opinions  of  this  court  and  of 
those  of  other  jurisdictions.    As  illustrative  of  the  law  held  in 
the  latter,  we  think  it  su£Bcient  to  refer  to  the  leading  case  of 
Delaware,  L.  &  W.  R.  R.  Co.  v.  The  City  of  Buffalo,  decided 
in  1899  by  the  Court  of  Appeals  in  New  York,  found  in  158  N. 
Y.  266,  53  N.  E.  44.    That  court  had  the  precise  question  we 
are  deciding.    The  railroad  company  constructed  its  railway 
across  Main  street  in  the  city  of  Buffalo.    The  structure 
rested  upon  abutments  and  piers,  all  placed  in  the  street, 
which  at  that  point  was  90  feet  wide.    The  company  was 
afterwards  warned  to  remove  them,  but,  refusing  to  do  so, 
claimed  legislative  and  municipal  authority  for  placing  the 
strnctares  in  the  street.     It  seems  that  the  laws  of  New  York 
anthorize  railroad  companies  to  construct  their  roads  across, 
along,  or  upon  any  street  or  highway  with  the  assent  of  the 
municipal  authorities.     That  is  about  all  that  can  be  claimed 
for  section  3283.     In  that  case  the  Court  of  Appeals  expressed 
the  following  principles  in  the  syllabus :    ''(2)  When  a  railroad 
company  relies  upon  a  legislative  act  as  a  justification  for 
the  occupation  of  a  public  highway  with  its  piers  and  abut- 
ments, it  must  show  that  the  statute  authorized  in  express 
terms,  or  by  clear  and  unquestionable  implication,  the  doing 
of  the  very  acts  complained  of,  or  that  the  statute  was  im- 
perative   and  could    not    be  executed  without   causing    a 
nnisance.    (3)  Mere  general  legislative  authority  to  a  railroad 
company  to  cross  a  city  street  with  the  consent  of  the  local 
authorities  gives  it  no  right  to  occupy  a  large  portion  of  the 
street  with  abutments  and  piers  for  the  support  of  its  struc- 
ture, to  the  great  inconvenience  and  detriment  of  the  public. 
(4)  Municipal  authorities,  in  the  exercise  of  the  power  to  per- 
mit railroads  to  cross  streets,  are  not  authorized  to  surrender 
to  the  railroad  the  exclusive  use  of  a  considerable  portion  of 
the  street  for  the  erection  and  maintenance  of  abutments  and 
piers  to  sustain  an  elevated  structure.''    All  the  judgessitting 
concurred  in  the  decision.     On  a  rehearing  granted,  the  case 
was  again  fully  heard  and  considered,  as  seen  on  page  478  of 
same  volume  of  Reports,   158  N.  Y.,  53  N.   E.    533.     The 
former  judgment  was  adhered  to  by  a  unanimous  court. 

Further  citation  of  authorities,  we  think,  is  not  necessary. 
Whether  section  3283  or  section  3284  is  depended  upon  by 
the  railway  company  in  this  case,  the  results  are  the' same. 
Uoder  neither  has  there  been  a  restoration  to  the  former  con- 
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dition  of  usefulness  contemplated  by  law,  nor  can  there  be 
with  the  abutments  which  occupy  26  feet  of  the  width  of  the 
street.  Under  neither  section  has  a  municipal  council  the 
power  to  permit  or  grant  to  a  railway  company  the  exclusive 
and  permanent  occupation  of  a  public  street  To  confer 
such  power,  the  legislation  must  be  express  and  clear  to  that 
effect,  as  held  in  Ravenna  v.  Pennsylvania  Co.,  45  Ohio  St 
118,  12  N.  E.  445. 

Looking  to  the  various  sections  bearing  upon  the  subject 
of  the  present  litigation — sections  2640,  3283,  3284,  and  6921 
—we  must  construe  them  so  as  to  give  to  each  its  intended 
operation.  They  are  equally  venerable  as  a  part  of  our  stat- 
ute law,  and  we  think  our  views  will  permit  each  to  be 
enforced  with  fairness  to  all  parties  concerned — the  public, 
the  individual,  and  the  corporations. 

As  to  the  plea  of  the  statute  of  limitations  made  in  the 
answer,  it  is  sufiBcient  to  say  that  it  is  the  well-settled  law  of 
this  state  that  encroachments  upon  a  public  highway  never 
ripen  into  a  title  by  adverse  possession,  nor  is  such  title  pleaded 
in  this  case. 

There  is  one  more  contention  made  by  plaintiff  in  the  re- 
ply brief.  It  is  urged  that  to  compel  a  removal  of  these 
abutments  which,  with  the  overhead  structure,  cost  the  rail- 
way company  $10,000,  will  take  its  property  without  due 
process  of  law,  and  thus  violate  a  constitutional  right  The 
brief  says,  on  page  16:  ''We  insist  that  we  have  shown  that 
we  have  property  in  the  abutments  on  this  street,  and  that  due 
process  of  law  requires  that  before  they  shall  be  taken  from 
us  the  city  must  provide  by  resolution  or  ordinance  for  an 
improvement  of  this  street,  which  would  require  the  removal 
of  these  abutments,  furnish  notice  of  the  same,  and  give  oa 
an  opportunity  to  present  and  maintain  our  claim  for  dam- 
ages; and,  as  nothing  of  the  kind  was  done  in  the  case  at  bar, 
we  maintain  that  this  mandatory  injunction  takes  our  prop- 
erty without  due  process  of  law.  *  *  **>  This  position 
shows  much  fortitude,  and  is  at  least  peculiar.  It  assumes 
that  the  grounds  where  the  abutments  stand  had  ceased  to 
be  a  part  of  the  public  street  to  such  an  extent  that  to  get  rid 
of  them  the  city  must  appropriate  and  pay  compensation  for 
their  removal.  We  have  seen  that  the  railway  company  did 
not  and  could  not  lawfully  get  the  right  to  place  the  abut- 
ments in  the  street,  and  that  their  presence  tends  to  a  perma- 
nent obstruction  of  the  highway  without  authority  of  law. 
The  city  is  seeking  to  restore  the  street  to  its  former  condi- 
tion of  usefulness,  which  the  company  agreed  but  failed  to 
do,  and  it  is  in  no  condition  to  invoke  the  rule  for  appropria- 
tion cases.  It  would  be  strange,  indeed,  if  the  railway  com- 
pany has  a  right  to  compensation  from  the  city  for  the 
removal  of  a  nuisance  in  the  street,  which,  through  wrong  or 
mistake,  was  erected  therein. 

The  circuit  court  declined  to  order  the  removal  of  the  east 
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abatment,  saying,  in  its  finding,  that  ^'present  necessities  of 
the  public  do  not  require  it."  The  city,  by  cross-petition  in 
error,  asks  a  reversal  of  that  portion  of  the  decree  and  a  judg^ 
ment  in  its  favor.  It  is  true  that  the  east  abutment  at  its 
widest  part  is  only  about  five  feet  in  the  street,  but  we  are 
nnable  to  see  a  legal  distinction  between  it  and  the  west 
abutment.  The  controversy  has  been  serious,  and  we  think 
the  door  should  be  closed,  so  far  as  practicable,  against 
further  expensive  litigation,  and  settle  now  all  the  questions 
litigated.  On  the  facts  and  law  we  feel  justified  in  so  doing. 
We  therefore  affirm  the  judgment  of  the  circuit  court  relat- 
ion to  the  west  abutment,  and  reverse  it  as  to  the  east  abut- 
ment, and  order  the  removal  of  both  by  a  day  stated  in  the 
journal  entry. 

Judgment  affirmed  as  to  the  west  abutment,  and  reversed  as 
to  the  east  abutment,  and,  as  to  it,  judgment  in  favor  of  de- 
fendant in  error  on  its  cross-petition. 

BURKET,  C.  J.,  and  SPEAR,  SHAUCK.  and  CREW, 
JJ.»  concur.  DAVIS,  J.,  concurs  in  first  and  second  sections 
of  the  syllabus,  and  dissents  from  the  third  and  fourth,  and 
also  the  judgment. 


Dillon  et  al.  v.  Kansas  City,  Ft.  S.  &  M.  R.   Co.  et  al. 

{Supreme  Court  of  Kansas^  Nov,  7,  1903.) 

[74  Pac.  Rep.  251.] . 

Eminent  Domain— Water  Stations. 

A  railroftd  corporation  U  authorized  by  section  1359,  Gen.  St.  1901,  to 
condemn  lands  separate  and  apart  from  its  right  of  way  for  a  water 
station. 

Same— Same— Objections— Necessity. 

Where  condemnation  proceedings  for  condemning  land  for  a  water 
station  are  regularly  had  and  terminated,  and  the  owner  of  the  fee  has 
accepted  the  award,  the  questions  of  the  necessity  for  the  water  station, 
and  the  quantity  of  land  required  therefor,  are  not  open  for  future 
Utigation. 

Same — Same — Concurrent  Right  of  Possession. 

The  owner  of  the  fee  in  lands  condemned  by  a  railroad  company  for  a 
^water  station  has  no  concurrent  rig^ht  of  possession  with  the  railroad 
company  of  that  portion  of  such  lands  as  is  in  actual  use  by  the  com* 
pany,  or  to  any  portion  thereof  which  is  necessary  for  its  use  in  pro* 
tecting  its  pond  or  reservoir. 

Same — Same — ^A  bandon  ment—  Leases. 

When  a  railroad  company  has  regularly  condemned  a  tract  of  land  for 
a  water  station,  and  caused  it  to  be  flooded  with  water  for  its  use,  the 
leasing-  thereof  to  a  fishing  and  boating  club  for  fishing,  hunting, 
bathing,  and  alcating,  reserving  to  itself  the  actual  possession  for  all 
purposes  for  which  the  land  was  condemned,  with  the  right  to  cancel 
the  lease  at  any  time  upon  30  days'  written  notice,  is  not,  as  matter  of 
law,  an  abandonment  by  said  company  of  the  land  as  a  water  station. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Johnson  County;  C.  A.  Smart, 
Judge  pro  tern. 
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Action  by  Carrie  McBride  Dillon  and  another  agatnit  the 
Kansas  City,  Ft.  Scott  &  Memphis  Railroad  Company  and 
others.  Judgments  for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

I.  O.  Pickering,  for  plaintiffs  in  error. 
S.  T.  Seaton  and  Pratt,  Dana  &  Black,  for  defendants  in 
error. 

GREENE,  J.  The  material  facts  necessary  to  an  under- 
standing of  this  case  are:  In  1894,  while  one  Eugene  B.  He- 
Bride  was  the  owner  of  the  southwest  quarter  of  section  36, 
townabip  I3.  range  23,  in  Johnson  county,  Kan.,  the  defend- 
ant railroad  company  instituted  proceedings  which  resulted 
in  the  condemnation  of  20.44  acres  of  said  tract  of  land,  to  be 
used  by  it  in  catching  and  storing  surface  water  for  use  in 
operating  its  engines.  The  award  was  paid  to  the  county 
treasurer  of  said  county,  and  accepted  and  drawn  therefrom 
by  the  owner.  The  defendant  company  went  into  the  imme- 
diate possession  of  the  condemned  land,  and  erected  a  basin 
or  reservoir  thereon  which  covered  the  greater  portion 
thereof.  Some  time  thereafter  Eugene  B.  McBride  died,  and 
the  plaintiff  in  this  action,  Carrie  McBride  Dillon,  became 
the  owner  in  fee  simple  by  inheritance.  The  other  plaintiff 
is  her  husband.  The  defendant  condemned  and  flooded  other 
land  adjoining  the  McBride  tract,  which  lies  on  a  lower  eleva- 
tion, and  is  now  known  as  ''Lake  Chanute."  The  water 
from  the  basin  on  the  McBride  land  is  conducted  to  Lake 
Chanute  by  a  conduit,  and  from  there  conveyed  directly  to 
the  company's  engines.  It  is  alleged  in  plaintiffs'  petition 
that  about  five  acres  of  the  McBride  tract  have  never  been 
flooded  with  water,  nor  actually  used  by  the  defendant,  and 
are  not  necessary  for  the  use  of  that  part  covered  by  water; 
that  there  are  a  number  of  apple  trees  upon  the  portion  not 
flooded  that  have  borne  fruit  annually ;  that  fish  are  propagated 
in  Lake  Chanute,  and  large  quantities  of  ice  form  on  Lake 
Chanute,  all  of  which  have  been  wrongfully  appropriated  by 
defendant,  and  for  which  plaintiffs  seek  recovery.  It  is 
alleged  that  the  defendant  company  leased  the  McBride  land 
and  Lake  Chanute  to  a  fishing  and  boating  club  for  a  period  of 
five  years,  and  this  amounts  to  an  abandonment  by  defend- 
ant ;  that  the  statute  under  which  the  condemnation  proceed- 
ings were  had  did  not  authorise  the  condemnation  by  a 
railway  company  outside  its  right  of  way  for  water  stations, 
and  the  proceedings  had  thereunder  were  so  irregular  as  to 
be  void.  Plaintiffs  sought  to  recover  (i)  in  ejection;  (2)  for 
damages    for    overflowing   the  20.44  acres  so  condemned; 

(3)  for  appropriation  by  the  defendant  of  fruit  grown  on  the 
land,  and  for  damages  resulting  from  the  lease  to  the  fishing  and 
boating  club,  and  for  the  value  of  ice  sold  from  Lake  Chanute; 

(4)  damages  for  maintaining  a  nuisance;  (5)  damages  to  im- 
provements on  adjoining  portions  of  plaintiffs'  land  caused  by 
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forming:  the  lake  or  basin.    The  defendant  pleaded  condem- 
nation proceedings  by  the  board  of  county  commissioners, 
by  which  it  was  claimed  that  the  land  had  been  regularly 
condemned  to  its  use,  the  condemnation  money  received  by 
the  then  owner  of  the  fee,  its  possession  thereunder,  and  the 
building  and  present  use  of  the  reservoir.    After  the  trial  bad 
progrened  so  far  as  to  inform  the  court  of  the  nature  of  the 
questions  involved,  it  refused  to  hear  any  evidence  upon  any 
of  the  issues  tendered  by  the  petition,  except  such  as  related 
to  the  rental  value  of  the  land  included  in  the  20.44-acre 
tract  not  in  actual  use  by  the  defendant  company,  nor  nec- 
essary for  the  maintenance  of  its  basin  or  reservoir,  and 
the  value  of  the  fruit  grown  thereon  and  appropriated  by  the 
defendant  company.     Upon  the  issues  thus  defined  by  the 
court,  the  cause  was  tried.    The  jury  returned  special  find- 
ings and  a  general  verdict  for  the  plaintifis  for  $95,  for  which 
amount  judgment  was  rendered.     Plaintifis  prosecute  this 
proceeding,  and  allege  error  in  the  rulings  above  indicated. 
The  first  contention  is  that  the  statute  under  which  the 
condemnation  proceedings  were  had  did  not  authorize  the  rail- 
road company  to  condemn  a  large  tract  of  land,  separate  and 
apart  from  its  right  of  way,  f or^  a  water  station.    These  pro- 
ceedings were  had  under  section  1359,  Gen.  S.  1901,  which 
read:    '^Any  duly  chartered  and  organized  railway  corpora-. 
tion  may  apply  to  the  board  of  county  commissioners  of  any 
county  through  which  such  corporation  proposes  to  construct 
its  road,  to  lay  off,  along  the  line  of  such  proposed  •  railroad, 
as  located  by  such  company,  a  route  for  such  proposed  rail- 
road, not  exceeding  one  hundred  feet  in  width,  except  for  the 
purposes  of  cuttings  and  embankments  it  shall  be  necessary  to 
take  more  for  the  proper  construction  and  security  of  the  road, 
through  as  much  of  said  county  as  may  be  desired  by  such 
company;  and  also  such  land  as  may  be  deemed  necessary 
for  side-tracks,   depots  and  workshops,  and  water  stations. 
•    •    •  > »    ^e  do  not  find  this  precise  question  previously 
determined  by  this  court.     The  language  of  the  section  above 
quoted,  however,  fully  authorizes  railway  companies  to  cause 
lands  to  be  condemned  for  water  stations,  separate  and  apart 
from  the  right  of  way.     It  provides  (i)  for  the  condemnation 
of  a  quantity  of  land  for  a  right  of  way,  not  exceeding  100  feet 
in  width;  (2)  in  addition  thereto,  other  lands,  where  it  shall 
be  necessary  to  take  more,  for  the  purpose  of  cuttings  and  em- 
bankments for  construction  and  grade  of  the  road ;  (3)  such 
other  lands  as  may  be  deemed  necessary  for  side  tracks,  depots, 
workshops,   and    water    stations.     The  irregularities  com- 
plained of  are  that  the  commissioners  failed  to  embody  in 
their  report  that  the  land  so  condemned  was  necessary  for  a 
proper  construction  of  the  road,  and  that  they  had  ascertained 
carefully  the  quantity  of  land  necessary  for  such  purpose. 
These  omissions  were,  at  most,  irregularities,  which  might 
have  been  corrected  in  the  condemnation  proceedings,  if  sug- 
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seated,  and  do  not  render  the  proceedings  void.  It  is  admit- 
ted that  Eugene  B.  McBride  collected  from  the  county  treasorer 
the  condemnation  money.  Therefore  he  conld  not  be  heard  to 
say  that  the  proceedings  were  irregular  or  void ;  and  plain- 
tiffs, who  claim  the  land  by  inheritance  from  McBride,  are 
in  no  better  situation  to  question  the  proceedings  than  Mc- 
Bride. Parsons  Water  Co.  v.  Knapp,  33  Kan.  754,  /Pac  568; 
C.  B.  U.  P.  R.  Co.  v.  Andrews,  26  Kan.  711;  Challiss  v.  A., 
T.  &  Santa  Fe  R.  Co.,  16  Kan.  117. 

Plaintiffs  undertook  to  show  that  at  the  time  of  the  con- 
demnation proceedings  the  defendant  had  another  pond,  near 
its  station,  which  furnished  an  adequate  and  permanent 
supply  of  water  for  all  its  uses.  This  evidence  was  prop- 
erly rejected  by  the  court.  The  necessity  for  this  additional 
pond,  and  the  amount  of  land  to  be  used  for  such  purpose, 
were  determined  and  finally  concluded  in  the  condemnation 

f)roceedings,  and  were  not  thereafter  questions  for  future 
itigation. 

It  is  contended  that  the  court  erred  in  holding  plaintiffs 
were  not  entitled  to  the  concurrent  occupancy  of  that  portion 
of  the  land  flooded  with  water  for  the  purpose  of  fishing  and 
hunting,  nor  to  the  use  of  the  water  stored  thereon,  or  ice 
formed  on  Lake  Chanute.  Upon  all  these  questions  we 
think  the  ruling  of  the  court  correct.  As  the  land  in  qaes* 
tion  was  condemned  and  the  easement  paid  for  by  the  defend- 
ant company,  it  is  entitled  to  the  exclusive  control  of  every 
part  thereof  actually  used  by  it  for  the  purpose  of  catching 
and  storing  water,  and  also  all  other  portions  not  flooded  with 
water,  but  the  occupancy  of  which  is  necessary  for  the  pro- 
tection of  the  pond  and  the  conservation  of  the  water.  Rail- 
road companies  are  public  carriers,  and  are  properly  held  to 
the  highest  accountability  in  the  performance  of  their  duties. 
It  is  highly  important  to  the  general  traveling  public  as  well 
as  to  business  interests,  that  such  corporations  have  exclu- 
sive possession  and  uninterrupted  control  of  all  property,  the 
use  of  which  is  necessary  in  the  discharge  of  this  service.  If 
the  principle  of  concurrent  occupation  of  property  used  by 
such  corporations  in  carrying  on  their  regular  traffic  should 
obtain,  the  expeditious  and  safe  performance  of  their  duties 
would  be  difficult,  if  not  impossible.  Kansas  Cent  Ry.  Co. 
V.  Allen,  22  Kan.  286,  31  Am.  Rep.  igo;  Mo.  Pac.  Ry.  Co.  v. 
Manson,  31  Kan.  337,  2  Pac.  800;  K.  C.  R.  Co.  v.  Com'rs 
Jackson  Co.,  45  Kan.  716,  26  Pac.  394.  There  can  be  no  con- 
current occupancy  of  railroad  property  in  actual  use  by  it  in 
the  operation  of  its  business  without  its  consent. 

The  fact  that  the  defendant  company  leased  this  lake  to  a 
fishing  and  boating  club  is  made  much  of  on  the  argument. 
It  is  earnestly  contended  that  this  amounted  to  an  abandon- 
ment, and  thereupon  the  right  of  possession  revested  in  the 
owner  of  the  fee.  The  very  reverse  of  this  contention 
appears  from  the  lease,  a  portion  of  which  reads: 
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'*It  being  understood  that  the  lessor  entirely  reserves  to 
itself  the  sole  right  to  use  the  water  and  ice  from  said  pond 
and  to  direct  any  changes  which  it  may  deem  advisable  or 
necessary  in  the  surface  of  the  ground  of  the  leased  premises 
or  the  banks  of  the  ponds,  or  the  dam  or  any  other  portion  of 
said  tracts  of  land ;  this  lease  being  intended  only  to  grant 
to  said  lessee  the  right  to  control  said  land  and  ponds  for 
hunting,  boating,  fishing,  bathing  and  skating  purposes,  and 
to  prevent  any  one  from  interfering  therewith  except  as 
herein  otherwise  limited." 

*'It  is  further  agreed  that  if  this  grant  or  anything  done 
thereunder  proves,  in  the  judgment  of  the  general  manager  of 
said  lessor  to  be  detrimental  to  the  interests  of  the  latter,  or 
if  he  deems  it  necessary  for  its  interests  that  he  should  have 
the  sole  and  exclusive  control  of  the  leased  premises  in  order 
to  carry  out  the  purposes  for  which  said  land  was  purchased 
by  the  lessor,  or  if  the  latter  shall  wish  to  sell  the  same,  or  if 
said  lessee  should  fail  in  any  respect  to  comply  with  the  cov- 
enants and  agreements  hereinbefore  set  forth  on  their  part  to 
be  kept  and  performed,  then  in  either  of  such  events  this 
lease  may  be  terminated  by  said  manager,  giving  to  said 
lessee  thirty  (30)  days'  written  notice.*' 

It  will  be  observed,  notwithstanding  the  lease  says  it  is  a 
grant  for  five  years,  that  at  most  it  is  only  a  license,  subject 
to  be  terminated  at  the  option  of  the  general  manager  of  the 
defendant,  upon  giving  30  days'  written  notice.  It  is  too 
plain  for  argument  that  it  was  not  the  intention  of  the  defend- 
ant to  abandon  this  property. 

Error  is  predicated  upon  the  refusal  of  the  judge  to  instruct 
the  jury  in  writing.  Subdivision  5,  §  4722,  Gen.  St.  1901, 
contains  this  provision:  ^'The  court  shall  give  general  in- 
structions to  the  jury,  which  shall  be  in  writing,  and  be  num- 
bered and  signed  by  the  judge,  if  required  by  either  party." 
The  record  does  not  show  that  either  party  requested  the 
court  to  give  the  general  instructions  in  writing.  Without 
such  request  having  bieen  made,  it  was  not  error  for  the  court 
to  instruct  orally. 

The  judgment  id  affirmed.    All  the   Justices  concurring. 


Great  Northern  Ry.  Co.  v.  Town  of  Viborg  et  al. 

{Supreme  Court  of  South  Dakato^  Nov,  11^  190J,) 

[97  N.  W.  Rep.  6.] 

Highways — Prescription— Qovsrnment  Land. 

The  mle  that  a  hiflrhway  cannot  be  established  by  prescription  as 
agminst  the  government  does  not  apply  to  any  of  the  land  within  the 
grant  by  Act  Cong.  July  26, 1866,  c.  263,  14  Stat.  253,  of  the  right  to 
constrtict  highways  over  public  lands. 

Same — Intersection  with  Railroad. 

The  fight  to  use  a  section  line  highway  is  not  taken  away  at  the  point 
of  intersection  by  construction  of  a  railroad  track  across  it. 

10  R  R  R— 29 
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8mme— Same— Overhoad  Croating— Fea. 

Interest  in  the  fee  of  a  hig'hway  where  a  railroad  croeaes  it  ia  not 
Sriven  the  railroad  company,  bj  its  oonatmction  of  an  overhead  crouting 
at  one  side  thereof,  and  temporary  nae  thereof  by  the  pnbUc,  ao  aa  to 
entitle  the  railroad  company  to  compensation  for  the  placing^  of  a  atreet 
by  a  town  along  aach  hig'hway  over  the  tracks. 

8ama — Impairmant  of  Use. 

The  right  of  the  pnblic  to  nae  a  section  line  highway  ia  not  impaired 
by  incorporation  of  a  town  according  to  a  plat,  a  atreet  on  which  departed 
from  the  highway  where  it  crossed  a  railroad. 

Appeal  from  Circuit  Court,  Turner  County;  E.  G.  Smith, 
Judge. 

Action  by  the  Great  Northern  Railway  Company  against 
the  town  of  Viborg  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.    Affirmed. 

A.  R.  Wilkinson,  W.  E.  Dodge,  and  Winsor  &  McNaugh- 
ton,  for  appellant 
French  &  Orvis,  for  respondents. 

FULLER,  J.  This  appeal  is  from  a  judgment  dismissing 
the  complaint  in  an  action  by  the  Great  Northern  Railway 
Company  to  restrain  the  incorporated  town  of  Viborg  from 
placing  a  street  crossing  over  the  company's  right  of  way 
within  corporate  limits,  and  the  right  of  respondent  to  thus 
proceed  without  paying  damages  is  the  question  that  controls 
the  case.  The  disputed  ground  extends  entirely  across  the 
right  of  way,  350  feet  in  width,  and  includes  33  feet  on  each 
side  of  a  north  and  south  section  line  upon  which  is  located  a 
thoroughfare  66  feet  wide,  designated  '^Main  Street"  on  the 
village  plat,  and  obstructed  only  by  appellant's  roadbed  and 
railway  tracks.  This  section  line  highway  having  been  kept 
in  repair  and  constantly  used  as  such  for  fully  20  years  before 
appellant  constructed  its  railway  at  the  point  above  men- 
tioned, it  is  needless  to  determine  the  legal  effect  of  certain 
proceedings  by  the  county  commissioners  instituted  for  the 
purpose  of  establishing  such  highway  during  the  month  of 
February,  1872.  As  a  portion  of  the  territory  along  the  sec- 
tion line  was  government  land  at  least  until  the  year  1877.  it 
is  urged  by  counsel  for  appellant  that  the  statute  creating 
highways  by  20  years'  adverse  user  is  not  to  be  considered. 
Without  any  reservation  except  as  to  lands  devoted  to  the  use 
of  the  public,  Congress,  on  the  26th  day  of  July,  1866  (14 
Stat.  253,  c.  263),  granted  the  right  to  construct  highways 
over  public  lands,  and  the  rule  that  a  highway  cannot  be 
established  by  prescription  as  against  the  government  has  no 
application  to  any  portion  of  the  public  domain  within  such 
grant.  Township  v.  Skauge,  6  N.  D.  382,  71  N.  W.  544. 
This  government  grant,  when  accepted  by  the  territorial  act  of 
January  12,  1871,  took  immediate  effect  as  against  the  grantee 
and  all  persons  claiming  thereunder  whose  rights  became 
subsequently  vested.  Wells  v.  Pennington  County,  2  S.  D.  i. 
48  N.  W.  305*  39  Am.  St.  Rep.  758;  Keen  v.  Board  of  Sup'is 
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c!  Fairview  Tp..  8  S,  D.  558,  67  N.  W.  623;  Rivenide  Town- 
sbip  V.  Newtoo,  11  S.  D.  i20»  7S  N.  W.  899.    According  to 
the  recorded  plat  of  the  village.  Main  street  is  coexteosive 
with  the  original  highway  up  to  the  southern  boundary  line  of 
appellant's  right  of  way  and  down  to  the  northern  boundary 
line  thereof*  along  which  it  extends  westerly  about  330  feet  to 
an  overhead  crossing,  and  thence  back  to  the  section  line  on 
the  opposite  side  of  the  right  of  way.    Respondents'  right  to 
use  this  section  line  highway  as  a  village  street  at  the  point  in 
dispute  was  not  taken  away  by  the  construction  of  the  rail- 
way track  across  it,  nor  has  the  temporary  employment  of 
the  overhead  crossing,  erected  by  appellant  at  a  different 
place,  conferred  an  interest  in  the  fee  upon  which  such  cor- 
poration may  base  a  claim  for  compensation.     By  incorporat- 
ing the  village  of  Viborg  under  and  according  to  the  recorded 
plat,  the  streets  and  alleys  as  there  dedicated  were  doubtless 
accepted  by  the 'municipality,  but  such  action  could  not  impair 
the  right  of  the  public  to  use  the  section  line  for  the  purpose 
to  which  it  was  indefeasibly  dedicated  by  the  act  of  Con- 
gress above  mentioned. 
The  judgment  appealed  from  is  affirmed 


Mebkins  v.  Norfolk  &  S.  R.  Co. 

{Supreme  Court  of  North  Carolina^  Feb,  16^  1904.) 

[46  8.  E.  Rep.  493.] 

Oeath-^Proximatd  Cause— Disease  Accelerated  by  Negligent  Injury.     . 
Plainti£f  might  recover  for  the  death  of  his  decedent  if  a  cause  of  the 
death  was  a  disease  but  the  disease  was  accelerated  and  death  hastened 
by  the  negligent  act  of  the  defendant. 

Same— Danuiges— Evidence— Probable  Death  from  Disease* 

In  an  action  for  death,  evidence  that  the  decedent  would  have  died  in 
a  short  time  from  natural  causes  was  competent  on  the  question  of 
damages,  bnt  incompetent  on  the  issue  of  defendant's  neglii^ence. 

Appeal  from  Superior  Court,  Tyrrell  County;  Councill. 
Judge. 

Action  by  J.  C.  Meekins,  administrator,  against  the  Norfolk 
&  Southern  Railway  Company.  From  a  judgment  jfor  d^ 
fendant,  plaintiff  appeals.     Reversed. 

E.  F.  Aydlett  and  I.  M.  Meekins,  for  appellant. 

Pruden  &  Pruden  and  Shepherd  &  Shepherd,  for  appellee. 

DOUGLAS,  J.  This  is  an  action  to  recover  damages  for 
the  death  of  the  intestate  from  injuries  alleged  to  have  been 
xeceived  through  the  negligence  of  the  defendant.  The  first 
issue  was  as  follows:  *'Was  the  death  of  the  intestate,  John 
Jones,  caused  by  the  negligence  of  the  defendant  as  alleged 
in  the  complaint?'*  This  issue  was  answered '^ No/*  whiph 
rendered  the  remaining  issues  immaterial. 
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There  are  fleveral  exceptions,  nearly  all  to  the  chaiise  or 
failure  to  charge ;  but  as  they  are  so  connected  with  the  evi- 
dence that  they  may  not  arise  upon  a  new  trial,  we  will  con- 
fine ourselves  to  the  exception  which  alone  seems  necessary 
for  the  determination  of  this  appeal.  The  court  charged  as 
follows:  '4f  the  jury  shall  find  that  intestate's  death  was 
caused  by  disease,  and  would  have  occurred  from  disease 
which  he  had  at  the  time  of  the  accident  to  him,  even  if  the 
accident  had  not  befallen  him,  then  they  shall  answer  the 
first  issue  *No,'  even  if  they  shall  further  find  that  the  fall 
aggravated  his  disease  and  hastened  his  death."  In  this  in- 
struction there  was  substantial  error  for  which  a  new  trial 
must  be  granted.  The  first  part  of  the  instruction  would  of 
course  be  correct  if  taken  by  itself,  as  the  defendant  would 
not  be  liable  for  the  death  of  the  intestate  if  a  pie^existinsr 
disease  were  its  proximate  cause;  but  in  contemplation  of  law 
the  cause  of  death  is  that  which  produces  death  at  the  time 
it  happens.  The  unlawful  killing  of  a  human  being  would  be 
none  the  less  murder  or  manslaughter,  as  the  case  might  be, 
even  if  the  innocent  victim  were  in  the  last  stages  of  a  fatal 
disease.  We  see  no  reason  why  the  defendant  should  not  be 
held  civilly  liable  for  negligently  doing  an  act,  the  intentional 
commission  of  which  might  subject  an  individual  to  the  pun- 
ishment of  death.  Any  other  construction  of  law  would  be 
liable  to  the  gravest  consequences. 

It  has  been  repeatedly  held  by  this  court  that  substantial 
damages  are  recoverable  where  the  death  of  the  intestate  was 
hastened  or  accelerated  by  injuries  resulting  from  the  negli- 
gence of  the  defendant.  In  Lewis  v.  Raleigh,  77  N.  C  229, 
where  the  jury  found  that  *Hhe  death  of  John  Godwin  was 
accelerated  by  the  noxious  atmosphere  of  said  guardhouse," 
it  was  held,  in  a  well-considered  opinion,  that  his  admini»> 
trator  could  recover.  In  Gray  v.  Little,  126  N.  C  385,  3$ 
S.  E.  611,  this  court  says  on  page  387,  126  N.  C.,  page 
611,  35  S.  E. :  ''His  honor,  in  charging  the  jury,  sub- 
stantially followed  the  charge  approved  in  Benton  v.  Rail- 
road, 122  N.  C.  1007  [30  S.  E.  333],  and  in  addition  thereto 
instructed  the  jury  in  these  words:  'But  in  considering  the 
second  issue  as  to  the  cause  of  the  death  of  the  plaintiff's 
intestate,  if  you  find  that  the  death  of  the  intestate  was  only 
hastened  or  accelerated  by  the  acts  or  omissions  of  the  de- 
fendant as  alleged,  then  you  are  instructed  that,  in  answering 
the  third  issue  as  to  damages,  you  cannot  award  the  plaintiff 
any  more  than  nominal  damages ;  that  is,  such  small  sum, 
as,  for  instance,  five  cents,  or  other  small  sum,  because  in 
such  state  of  the  case,  if  the  death  of  the  intestate  was  only 
hastened  or  accelerated  by  the  defendant,  you  could  only  re- 
spond to  this  issue  in  nominal  damages.'  [Exception.]  The 
error  in  that  part  of  the  charge  lies  in  considering  the  act  ex- 

}>editing  death  as  a  mere  technical  injury.    This  is  not  the 
anguage  of  the  law  nor  of  the  textbooks  on  criminal  matters. 
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There  are  instances  in  the  common-law  reports  where  the 
accelerator  paid  the  severest  penalty  known  to  the  law.  We 
know  of  no  decision  of  a  final  appellate  court  in  this  country 
declaring  otherwise.'*  In  view  of  the  uniform  decisions  of 
our  own  state,  it  is  needless  to  cite  outside  authorities;  but 
a  further  discussion  of  the  question  may  be  found  in  Railroad 
V.  Northington  (Tenn.)  17  S.  W.  880,  16  L.  R.  A.  268,  and  in 
I  Thompson,  Neg.  §  149. 

The  evidence  tending  to  show  that  the  intestate  would  in 
any  event  have  died  in  a  short  time  from  natural  causes  was 
competent  upon  the  issue  of  damages,  but  was  utterly  im- 
material upon  that  of  neglij^ence.  For  this  erroneous  instruc- 
tion of  his  honor,  a  new  trial  is  ordered.     New  trial. 


McMillan  v.  American  Exp.  Co. 

{Supreme  Court  of  lowa^  Feb,  ^,  1904.) 

[96  N.  W.  Rep.  629.] 

Appeal — Assifl^nment  of  Error. 

Under  the  direct  firoTisioii  of  Code,  §  4136,  no  question  will  be  con* 
sidered  by  the  Supreme  Court  unless  pointed  out  by  an  assignment  of 
error  which  specifically  indicates  the  very  error  complained  of. 

Carriage  of  Live  Steele— Limiting  Liability—Evidence— Custom. 

Kvidence  of  custom  of  a  carrier  in  issuing  contracts  for  the  transport 
tation  of  live  stock  is  inadmissible  to  impose  a  limitation  of  the 
carrier's  liability  not  provided  for  in  the  contract  of  shipment. 

Same — Same— Same— Harmless  Error. 

Any  error  in  excluding  evidence  of  limitation  of  the  liat>ility  of  a 
carrier  is  harmless  where  the  limitations  were  void. 

Contracts — Law  of  Sister  State— Presumption. 

The  law  of  another  state,  by  which  a  contract  must  be  interpreted^ 
in  the  absence  of  proof  to  the  contrary,  is  presumed  to  be  the  same  aa 
the  law  of  the  forum. 

Carriers — Express  Companies — Laws — Application. 

Under  the  express  provisions  of  Code,  g  2165,  laws  relating  to  the 
transportation  of  property  by  railroad  companies  are  applicable  to 
express  companies. 

Appeal  from  District  Court,  Lyon  County;  J.  F.  Oliver* 
Judge. 

Action  at  law  to  recover  the  value  of  a  cow  injured,  as  is 
claimed  by  the  plaintiff,  while  transporting  her  from  Wal- 
dron,  in  the  state  of  Indiana,  to  Rock  Rapids,  in  this  state. 
The  defendant  denied  all  negligence  on  its  part,  pleaded  a 
contract  of  shipment  limiting  the  time  for  the  bringing  of 
action,  and  fixing  the  value  of  the  animal  at  $100,  and  further 
pleaded  that  whatever  injury  the  cow  received  was  due  to 
causes  arising  from  the  condition  of  the  animal  and  to  her  own 
conduct  while  being  transported.  The  reply  pleads  a  waiver  of 
the  condition  in  the  contract  as  to  the  time  for  bringing  suit 
and  some  other  matters  not  necessary  to  be  noticed.  The 
case  was  tried  to  a  jury,  resulting  in  a  verdict  and  judgment 
(or  plaintiff,  and  defendant  appeals. 
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Lyon  &  Lyon  and  E.  Y.  Greenleaf,  for  appellant. 
Parsons  &  Rinaker,  for  appellee. 

DEEMER,   C.  J.    With  the  exception  of  the  first,  the 
assifcoments  of  error  are  all  omnibus  in  character,  and  fail  to 
point  out  the  exact  error  complained  of.    Section  4196  of  the 
Code  provides  that  ''no  question  shall  be  considered  by  the 
Supreme  Court  unless  pointed  out  by  an  assignment  of  error^ 
which    *    '^    *    must  clearly  and  specifically  indicate  the 
very  error  complained  of,  and,  among  several  points  made 
in    *    *    *    motion,   instructions    or   rulings,  the  one,  or 
those  relied  upon,  must  be  separately  stated."    We  have  so 
many  times  construed  this  section  that  it  is  useless  to  cite  all 
the  cases  where  it  has  been  involved.    They  will  be  found  in 
the  annotations  to  the  Code  and  in  the  supplement  of  1902. 
But  see  Huss  v.  R.  R.,  113  Iowa,  343,  85  N.  W.  627;  Fitch  v. 
R.  R.  (Iowa)  89  N.  W.  33 :  Faivre  v.  Manderchied  (Iowa)  90 
N.  W.   76;  Nordine  v.  Rosengreen  (Iowa)  89   N.   W.    103. 
The  one  assignment  which  is  sufficient  challenges  a  ruling 
made  in  the  introduction  of  evidence.     It  seems  that  plain- 
tiff purchased  the  cow  from  one  Beraner,  ¥rho,  it  appears,  was 
the  agent  of  the  defendant  company  at  Waldron,  Ind.,  the 
place  where  the  animal  was  delivered  for  shipment     As 
agent  both  for  the  express  company  and  the  plaintiff,   he 
undertook  to  enter  into  a  contract  between  them    for    the 
carriage  of  the  animal  by  the  defendant  company.    Some 
question  was  made  as  to  his  authority  to  act  for  both  parties. 
Defendant  to  make  out  one  of  the  issues  tendered  by  it  relat- 
ing to  limitation  of  liability  by  contract,  produced  a  witness 
who  it  appears  was  an  agent  of  the  defendant  at  the  Central 
Station  of  the  Illinois  Central  Railway  Depot  in  Chicago, 
111.,  and  asked  him  this  question:    ^^I  want  to  ask  you  what 
is  the  custom  of  the  company  in  issuing  contracts  for  the 
transportation  of  live  stock?"    This  was  objected  to  as  imma- 
terial, and  the  objection  was  sustained.     We  do  not  find  that 
this  matter  is  argued  in  appellant's  brief,  but,  if  it  had  been, 
there  was  no  error  in  the  ruling.     It  is  not  competent  by 
proof  of  usage  or  custom  to  impose  a  limitation  of  liability 
not  provided  for  in  the  contract  of  shipment  itself.    Nor 
will  a  general  custom  or  usage  on  the  part  of  the  carrier  to 
issue  bills  of  lading  containing  stipulations  limiting  liability 
be  sufficient  to  show  that  in  a  particular  case  in  which  no  such 
contract  was  executed  the  shipper  is  bound  thereby.     This  is 
familiar  doctrine.     See  Ills.  Central  Co.  v.   Smyser,  38  UL 
3S4,   87  Am.    Dec.   301;  McMillan  v.  Mich.   So.  R.   R.,    16 
Mich.  79,  93  Am.  Dec.  208 ;  Farmers'  Bank  v.  Champlain,  18 
Vt.  131.     Moreover,  even  if  the  ruling  was  erroneous,  it  was 
without  prejudice,  for  under  our  decisions  the  limitations 
found  in  the  bill  of  lading  actually  issued  in  this  case  were 
void.     Lucas  V.  R.  R.,  112  Iowa,  S94«  84  N.  W.  673;  Grieve 
V.  R.  R.,  104  Iowa,  659,  74  N.  W.  102;   Solan  v.  R.  R.,  95 
Iowa,  260, 63  N.  W.  692,  28  L.  R.  A.  718,  S8  Am.  St.  Rep.  43a 
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The  law  of  Indiana,  the  place  where  the  contract  was 
made,  by  which  it  must  be  interpreted,  in  the  absence  of 
proof  to  the  contrary,  is  presumed  to  be  the  same  as  our 
own.  So  that  in  no  event  was  there  any  prejudice  in  the 
raling.  The  law  on  this  subject  relating  to  railway  com- 
panies is  applicable  to  express  companies.    See  Code,  §  2165. 

It  is  possible  that  one  of  the  assignments  relating  to  mis- 
conduct of  plaintiff's  attorney  in  arguing  the  case  to  the  jury 
is  also  sufficient.  Treating  it  as  such  for  the  purpose  of  the 
case,  we  do  not  think  there  was  such  misconduct  as  to  justify 
a  reversal.  Almost  the  exact  point  here  made  was  decided 
adversely  to  appellant  in  Wimber  v.  Iowa  Central  R.  R.  Co. 
(Iowa)  87  N.  W.  505. 

None  of  the  many  other  questions  argued  by  appellant  can 
be  considered,  for  the  reason  that  they  are  not  properly  pre- 
sented by  a  sufficient  assignment  of  error. 

There  being  no  prejudicial  error  of  which  defendant  may 
JQStly  complain,  the  judgment  must  be  and  it  is  affirmed. 


Beungton  &  N.  R.  Co.  v.  Town  of  Alston. 

{Supreme  Court  of  Appeals  of  IVest  Virginia^  Feb,  9, 1904,) 

[46  S.  %.  Rep.  612.] 

Railroads— Use  of  Streets— Franchises. 

Aseent  from  town  council  to  a  railroad  company  authorizing  the  oc- 
cnpation  of  the  atreets  of  such  town  under  section  10,  c.  52,  Code  1899, 
is  not  a  franchise  within  the  meaning  of  chapter  29,  p.  82,  Acts  1901. 

Same — Same— Injunction. 

An  injunction  is  not  the  proper  remedy  to  prevent  the  council  of  a 
town  from  repealing  orders  granting  assent  to  the  occupation  of  the 
streets  of  the  town. 

Same— Removal  of  Trades— Injunctions. 

Where  a  railroad  company  has  lawfully  laid  its  track  through  the 
streets  of  a  town,  an  injunction  will  lie  to  prevent  the  town  authori- 
tiesffrom  tearing  up  or  removing  such  track. 

(Syllabus  by  the  Court. ) 

Appeal  from  Circuit  Court,  Barbour  County;  John  Homer 
Holt,  Jud|i:e. 

Bill  by  the  Belington  &  Northern  Railroad  Company 
against  the  town  of  Alston.  Decree  for  plaintiff,  and  defend- 
ant appeals.     Reversed  in  part. 

W.  B.  Maxwell  and  J.  B.  Ware,  for  appellant. 
Fred  O.  Blue,  for  appellee. 

DENT,  J.  The  town  of  Alston  appeals  from  a  decree  of 
the  circuit  court  of  Barbour  county  perpetuating  an  injunc- 
tion awarded  at  the  instance  of  the  Belington  &  Northern 
Railroad  Company  inhibiting  the  ofiBcers  ot  such  town  from 
repealing  certain  orders  of  the  common  council  of  said  town 
granting  the  plaintiff  a  right  of  way  through  certain  of  its 
streets,  and  from  tearing  up  and  removing  the  tracks  of  the 
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plaintiff,  pat  down  in  pnrsnance  of  such  right  of  way.  Appel- 
lant insists  that  such  orders  are  void,  becaase  the  notice  re- 
quired by  chapter  29,  p.  82,  Acts  190 1,  was  not  given  before 
such  orders  were  entered,  and  that  by  reason  of  their  void 
character  the  appellant  has  the  right  to  repeal  them,  and  the 
right  to  tear  up  and  destroy  appellee's  tracks  as  a  nuisance. 
The  first  and  most  important  question  presented  in  this 
case  is  as  to  whether  the  assent  of  the  corporate  aathorities 
of  a  town  to  occupy  its  streets,  required  by  section  10,  c.  s^« 
Code  1899,  given  to  a  railroad  company,  is  a  franchise  within 
the  meaning  of  chapter  29,  p.  82,  Acts  1901.  The  chapter 
consists  of  but  one  section,  and  is  as  follows:  *^No  franchiae 
shall  hereafter  be  granted  by  the  county  court  of  any  county, 
or  other  tribunal  acting  in  lieu  thereof,  or  by  the  council  of 
any  city,  town  or  village  incorporated  under  the  laws  of  this 
state,  where  the  application  for  such  franchise  has  not  been 
filed  at  least  thirty  days  prior  to  the  time  when  it  is  to  be 
acted  upon,  by  such  county  court  or  council,  with  the  derk  of 
such  court  or  council,  and  notice  of  such  application,  statins 
the  object  of  such  franchise,  shall  have  been  given  by  pnbli- 
cation  for  thirty  days  in  some  newspaper  of  general  circola- 
tion  published  in  such  county  or  city  wherein  such  franchise 
is  to  be  granted.  Nor  shall  such  faranchise  be  granted  within 
thirty  days  after  the  application  has  been  filed,  nor  until  an 
opportunity  has  been  given  any  citizen  or  corporation  in- 
terested in  the  granting  or  refusing  of  said  franchise  to  be 
heard.  Nor  shall  any  franchise  hereafter  be  granted  by  any 
county  court,  or  other  tribunal  acting  in  Ueu  thereof,  or  by 
any  council  of  any  city,  town  or  village  incorporated  under 
the  laws  of  this  state,  for  a  longer  term  than  fifty  years ;  pro- 
vided, however,  that  nothing  in  this  act  shall  prevent  the  re- 
newal of  any  such  franchise  for  a  term  not  exceeding  fifty 
years,  when  the  same  shall  have  expired.  No  franchise  here- 
after granted  for  any  longer  term  than  fifty  years  shall  be  of 
any  force  or  validity."  A  franchise  is  an  incorporeal 
hereditament,  and  not  the  tangible  property  necessary  in  the 
exercise  thereof.  Tuckahoe  Canal  Co.  v.  Tuckahoe,  etc.,  R« 
Co.,  II  Leigh,  78,  36  Am.  Dec.  374;  Bridgeport  v.  New 
York,  etc.,  R.  Co.,  36  Conn.  266,  4  Am.  Rep.  63.  An  action 
to  test  the  authority  of  a  railroad  company  to  use  a  public 
street  does  not  involve  a  franchise.  Parlin  v.  Mills,  11  111. 
App.  396;  Mills  V.  Parlin,  .106  111.  60.  Assent  by  a  town 
to  use  of  its  streets  by  a  railroad  company  is  no  more 
a  franchise  than  the  grant  of  a  right  of  way  through 
his  lands  by  a  landowner.  C.  C.  R.  Co.  v.  The  People, 
etc..  73  111.  541.  It  is  an  easement  in  corporeal  property, 
and  not  a  franchise.  3  Elliott  on  R.  Roads,  §  632.  The 
limitation  in  the  act  that  no  franchise  shall  be  granted 
for  a  longer  term  than  50  years  shows  that  it  was  not 
intended  to  apply  to  the  assent  of  the  council  to  the  pas- 
sage through  its  limits  of  a  railroad  or  perpetual  highway. 


Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S       457 

BeliniTton  &  N.  R.  Co.  v.  Town  of  Alston 

whose  fraDchises  are  without  limit  as  to  time.  It  would  be  a 
strange  thing  at  the  end  of  50  years  to  see  immense  lines  of 
railway  cut  into  useless  sections  by  reason  of  the  authorities 
of  the  various  villages,  towns,  and  cities  through  which  they 
pass  refusing  their  assent  to  the  continuance  of  its  so-called 
"local  franchise."  Instead  of  being  a  franchise,  its  right  of 
way  throqgh  the  streets  is  an  easement,  and  the  council's 
assent  thereto  is  a  license  or  grant  thereof.  Hence  the  act 
referred  to  does  not  govern  or  have  any  application  to  the 
plaintiff's  rights  acquired  from  the  council.  No  notice 
thereof  was  necessary,  and  the  orders  of  the  council  com- 
plained of  are  valid.  Nor  have  the  abutting  property  owners 
any  right  to  object  thereto.  If  their  property  is  injured,  but 
not  taken,  their  remedy  is  to  be  had  in  an  action  for  dam- 
ages. Spencer  v.  Point  Pleasant  &  O.  R.  R.  Co.,  23  W.  Va. 
406.  The  orders  granting  assent  to  the  plaintiff  being  valid, 
gives  plaintiff  no  right  to  enjoin  the  repeal  thereof.  The 
plaintiff  would  not  be  injured  thereby. 

The  defendant's  counsel  is  clothed  with  limited  legislative, 
judicial,  and  executive  or  administrative  functions  under  the 
supervision  and  control,  when  the  rights  of  persons  and  prop- 
erty are  involved,  of  the  superior  judicial  tribunals  of  the 
state,  without  the  necessity  of  an  appeal  to  equity,  unless 
ineparable  injury  is  threatened  and  the  legal  remedies  are 
inadequate.  If  the  council  improperly  annulled  its  orders  or 
ordinances  assenting  to  the  plaintiff's  occupancy  of  its  streets, 
the  plaintiff  could  treat  such  annulment  as  void,  or  it  could 
have  the  same  reviewed  and  reversed  by  proper  judicial 
method  of  review.  If,  however,  the  council  should  repeal 
such  valid  orders,  and  then  threaten  and  undertake  to  tear  up 
and  destroy  plaintiff's  road,  and  eject  it  from  the  streets,  the 
plaintiff  is  entitled  to  an  injunction,  for  such  injury  would  be 
irreparable.  2  Elliott  on  Railroads,  §  632;  Easton,  etc.. 
Pass.  Ry.  Co.  v.  City  of  Easton,  133  Pa.  505,  19  Atl.  486,  19 
Am.  St.  Rep.  658;  Asheville  St.  Ry.  Co.  v.  City  of  Asheville, 
109  N.  C.  688,  14  S.  E.  316. 

The  decree  complained  of  must  be  reversed  and  annulled  in 
so  far  as  it  enjoins  '^the  defendants,  the  town  of  Alston  and 
the  members  of  its  common  council  and  its  mayor  and  re- 
corder, from  attempting  to  or  repealing  the  said  three  orders 
or  resolutions  mentioned  in  plaintiff's  bill,"  and  in  all  other 
respects  it  is  affirmed,  with  costs  to  the  defendants,  because 
their  appeal  was  made  necessary  by  the  illegally  excessive  in- 
jnDction  obtained. 
Reversed  in  part  and  affirmed  in  part. 
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BosLEY  9.  Baltimore  &  O.  R.  Co. 

{Supremg  Court  of  Appeals  of  West  Virginia^  Feb.  9,  I904») 

[46  S.  B.  Rep.  613.] 
Carriage  of  Liva  8tock--Dalay— Limiting 


B.  fthipped  24  head  of  cattle  at  RoUyaon  Station,  in  Braxton  conntj» 
over  the  Baltimore  ft  Ohio  Railroad,  to  Baltimore,  Md.  On  the  day  of 
shipment,  B.  and  the  company  made  and  signed  a  contract  which, 
among  other  things,  proyided,  "that  in  the  event  of  any  nnnsoal  delay 
or  detention  of  said  live  stock,  caused  by  the  negligence  of  the  said 
carrier,  or  its  employees,  or  its  connecting  carriers,  or  their  employees, 
or  otherwise,  the  said  shipper  agrees  to  accept  as  fnll  compensation 
for  all  loss  or  damage,  sustained  thereby,  the  amount  actually  expended 
by  said  shipper,  in  the  purchase  of  food  and  water  for  the  said  stock 
While  so  detained." 

Heldf  that  the  company  cannot,  by  said  contract,  or  any  of  the  pro* 
visions  thereof,  exempt  itself  from  any  liability  for  loss  or  damage 
occasioned  to  the  plainti£P  which  was  in  any  degree  caused  by  the  neg- 
ligence or  misfeasance  of  itself  or  its  servants. 

8ama—8ama— Prima  Facia  Case— Rebuttal. 

On  proof  of  a  delay  in  the  delivery  of  the  cattle  by  the  company  at 
the  place  of  their  destination,  a  prima  facie  case  was  made  out  against 
it,  and  the  burden  of  proof  then  rested  upon  it  to  show  that  it  was  not 
responsible  for  the  delay  ;  and  the  question  as  to  the  reasonableness 
and  sufficiency  of  the  excuse  which  the  carrier  made  for  the  delay  was 
for  the  jury. 

Appeal^Review. 

Where  a  case  has  been  fairly  submitted  to  a  jury,  and  a  verdict  fairly 
rendered,  it  ought  not  to  be  interfered  with  by  the  court,  unless  mani- 
fest wrong  or  injustice  has  been  done,  or  unless  the  verdict  is  plainly 
not  warranted  by  the  evidence. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Braxton  County ;  W.  G.  Bennett, 
^udge. 

Action  by  J.  H.  Bosley  against  the  Baltimore  &  Ohio  Rail- 
road Company.  Judgmeiit  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

W.  E.  Raymond,  for  plaintiff  in  error. 
Dulin  &  Fox  and  Edward  A.  Brannon,   for  defendant  in 
error. 

MILLER,  J.  A  civil  action  was  commenced  by  J.  H.  Bos- 
ley, the  defendant  in  error,  before  a  justice  of  the  peace 
within  and  for  the  county  of  Braxton,  against  the  Baltimore 
&  Ohio  Railroad  Company,  now  plaintiff  in  error,  for  the 
recovery  of  money  alleged  to  be  due  for  damages  for  a  wrong, 
in  which  action  the  plaintiff  demanded  judgment  for  S300, 
with  interest  and  costs  according  to  law.  The  demand  of  the 
plaintiff  is  based  upon  the  alleged  unreasonable  delay  by  the 
defendant,  which  is  claimed  to  be  negligence,  in  the  trans- 
portation of  24  head  of  cattle  belonging  to  plaintiff  from 

*As  to  whether  a  carrier  of  live  stock  may  limit  its  liability,  see  foot* 
note  appended  to  Central  of  Georgia  Ry.  Co.  v.  Glascock  Sl  Warfield 
(Ga.),  9R.  R.  R.  292,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  292,  where  aU  the 
preceding  authorities  in  this  series  are  collected. 
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P^  "^^     -Kr .  Baltimore  &  O.  R.  Co 

^    ^^^^  "'^    railroad,  in  the  said  county, 

^<^      **^^^^vS*,  ^  the  city  of  Baltimore,  Md.— a 


^     ^^Ck^  ^      '^^^Q.  *^riefs,   and  not  denied,  to  be 

^^.       '  ^^^^K/j^^gS^  '^°  before  the  justice,  the 

b^^^%5^^^^      ,  ^       ^"T*-^  *5t  the  company  for  $io, 


,/^3>^'274B5f    ^  '^^v  -  of  November,  1902, 

^.^^^'^yJssag0^^^^<^  dgment  the  defend- 


^/^ic^^^^^/^*^  ^  •  wherein,  on  the 

V/fj^^'^/r^A      f^^c^  ^^  -tion  on  the  appeal. 

7^<fe!^^  >^5ia^  A^^^^— "^  -^t  ^he  defendant  com- 

^^06^  ^^yi^jtfu^/f^  *^^™  **^**  ^^*®  "°**'  P^^*^» 

^%^^y^  Jv^^^38^^/  ipany  excepted  to  various 

<^^  ^^/^^^  d^  *cs  exceptions  parts  of  the  rcc» 

f^f^  4^^^  jd,  shows  that  on  Monday,  Septem^ 

'^  ^^Af^  shipped  on  defendant's  railroad,  at 

'y'y^^KyAC^  •"  ^^^^  o^  cattle,  to  be  delivered  in  Balti* 

t,^\_^  V  tbem  in  the  cattle  pens  at  that  point  near 

."^9^^^  *^^^txing,  to  be  loaded  in  the  car;  that  the  car 

^  >i^  Wtived  over  the  road  at  Weston  at   5 150,  on 

Mg  ^^  ^^  same  day  (a  distance  of  32  miles  from 
fi^;  that  they  left  Weston  at  9  p.  m.  the  same  day,  and 
jj^^^*Cla^^^^^'8  (2^  distance  of  25  miles  from  Weston) 
^^^    p^  01.  the  same  day;  that  they  left  Clarksburg  at  3:05 
c  ^^      e^t  d^y*  ^°^  arrived  at  Grafton  at   5:20  the  same 
^.  ^^'-ocr   (a  distance    of    23  miles  from  Clarksburg);  that 
txiot^^^^f^    Grafton    at   1 1 :20  a.  m.  the  same  day,  and  ar- 
tti^^     ^t    Cumberland,   Md.,   at    8:05  the  evening  of  the 
ri^^    Jay;  that    they  left    Cumberland    at    11:45    p.   m. 
^^    Jay,   and    arrived    at    Brunswick    6:15    a.   m.   next 
^^.  ^hat    they    left  Brunswick  at  9:50  a.   m.   same  day, 
nd  arrived  at  Baltimore  at  3:50  p.  m.  on  Wednesday,  11 
tioars  and  50  minutes  late.     It  is  further  proved  that  Wednes- 
day is  the  stock  market  day  at  Baltimore,  and  that  plaintiff's 
object  was  to  have  his  cattle  there  in  time  for  the  Wednesday 
market  of  that  week;  that  when  the  cattle  arrived  the  market 
had  closed;  that  the  stock  sales  are  made  on  the  market  from 
7  a.  m.  until  I  p.  m. ;  that  the  cattle  had  had  neither  food 
nor  water  from  Monday  morning  until  Wednesday  evening, 
after  they  arrived  in  Baltimore,  and  that  they  were  tired  and 
almost  worn  out;  that  plaintiff  then  engaged  a  live  stock  dealer 
to  sell  them,  who  did  sell  them  the  same  evening,  but  for  a 
less  price  than  they  would  have  brought  on  the  market.     The 
dealer  swears  that  he  sold  other  cattle,  about  equal  in  quality, 
on  the  market  the  same  day,  for  a  quarter  to  three-eighths  of  a 
cent  more  on  the  pound.     It  is  also  shown  that  the  cattle, 
when  shipped,  weighed  about  27,700  pounds,  and,  when  sold, 
about  24,000  pounds.     Plaintiff  swears  that  he  was  damaged 
$200  by  injury  to,  and  loss  in  the  weight  of,  his  cattle,  and  by 
reason    of  extra  expenses    for    transportation    of  himself. 
Another  witness  puts  the  loss  to  the  cattle  at  $125.    There  is 
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evidence  that  plaintiff  urged  the  railroad  officials  in  change 
of  the  train  to  permit  him  to  unload  and  feed  and  water  his 
cattle  on  the  way,  but  that  he  was  not  allowed  to  do  so ;  that 
he  also  urged  those  in  charge  of  the  transportation  to  send 
the  cattle  forward;  that  the  train  dispatcher  at  Grafton 
assured  the  shippers  that  they  would  be  put  into  Baltimore 
at  6:30  Wednesday  morning;  and  there  is  also  evidence  that 
officers  of  the  company  knew  of  the  desire  of  plaintiff  to 
reach  the  Wednesday  market ;  but  there  is  no  proof  of  any 
special  contract  of  the  company  that  it  would  put  the  cattle 
in  Baltimore  in  time  for  that  or  any  other  market.  It  is 
further  shown  by  plaintiff  that  he  is  a  shipper  of  stock;  that 
he  has  had  experience  in  shipping  stock  from  Rollyson, 
Roanoke,  and  other  points  on  the  railroad ;  that  his  cattle 
should  have  reached  Baltimore  on  Tuesday  evening;  that 
Tuesday  would  have  been  a  reasonable  time  for  the  railroad 
to  have  put  the  cattle  into  Baltimore,  and  that  another  load 
of  cattle  shipped  from  Roanoke  by  him  on  Monday  over  defend- 
ant's road,  put  into  the  stock  pens  after  the  cattle  in  question 
were  penned,  reached  Baltimore  about  4  o'clock  on  Tuesday 
evening.  Roanoke  is  shown  to  be  20  miles  nearer  to  Clarks- 
burg than  is  Rollyson,  and  on  the  same  line  of  railroad* 
Plaintiff  says  it  is  the  practice  to  load  cattle  at  the  points 
named,  on  Monday,  to  reach  the  Wednesday  market  in  Balti- 
more, and  that  he  always  loaded  on  Monday  to  gat  the 
Baltimore  market  on  Wednesday.  It  was  proved  by  the 
defendant  that  the  said  cattle  were  taken  from  Rollyson 
on  Monday  by  train  No.  7  (a  mixed  train,  but  a  first-class 
train,  upon  which  passengers  were  carried);  that  it  left  Rolly- 
son at  3 :32  p.  m. ;  that  it  is  due  at  Weston  at  S  '-^o  p.  m. ; 
that  a  local  freight  leaves  Rollyson  at  2.25  p.  m.,  but  that  No. 
7  runs  around  it,  before  reaching  Weston;  that  a  passenger 
train  passes  Rollyson  in  the  direction  of  Weston  at  11:53 
a.  m. ;  that  the  regular  stock  trains  on  the  main  line  passing 
Clarksburg  and  going  east  are  No.  98,  due  at  Clarksburg  at 
4:22  p.  m.,  and  No.  94,  due  at  the  same  place  at  12^0  a.  m. ; 
that  the  cattle  in  question  were  moved  from  Clarksburg  to 
Grafton  on  No.  94,  and  were  then  sent  east  on  No.  82,  which 
was  run  as  an  extra  from  Grafton;  there  being  no  schedule  for 
such  trains  from  that  point  east.  It  is  further  shown  by  the 
defendant  company  that  no  train  carrying  stock  passed 
Clarksburg,  earlier  than  No.  94,  after  the  said  train  from 
Weston  arrived  there  with  the  cattle,  and  that  No.  98  had 
passed  Clarksburg  before  that  time.  It  is  further  shown  that 
at  that  particular  time  there  was  quite  a  congestion  of  freight, 
both  in  the  yards  and  on  the  road,  east  of  Clarksburg,  and 
that  it  was  difficult  for  even  the  passenger  trains  to  get  over 
the  road,  on  account  of  it.  Defendant's  witness,  an  assistant 
trainmaster,  testified  that  it  was  unusual  to  have  a  delay  of 
stock  for  six  hours  at  Grafton;  that  train  No.  82,  which  took 
the  stock  from  Grafton,  should  have  left  there  at  S^  P-  m.. 
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and  was  due  at  Baltimore  at  2 :30  next  day ;  that  the  ^'specials** 
were  the  regular  freight  trains,  run  on  extra  time;  that  there 
was  no  regular  time  for  them;  that  they  just  keep  out  of  the 
way  of  regular  trains,  and  get  in  when  they  can.  ''We  move 
these  trains  just  as  soon  as  we  can  get  the  engines  to  move 
them  with."  Lee  Jack,  a  witness,  states  that  he  has  shipped 
from  south  of  Weston  over  the  defendant's  road  for  the 
Wednesday  market  at  Baltimore;  that  he  usually  loaded  his 
stock  for  that  market  day  at  RoUyson  on  Monday  morning, 
to  have  it  ready  for  the  train  which  sometimes  came  along 
about  J  I,  and  sometimes  about  2,  p'clock;  that  he  did  this  so 
as  to  connect  with  the  train  at  Clarksburg ;  that  stock  loaded 
on  Monday  morning  at  II  o'clock  ought  to  get  to  Baltimore 
at  any  time  from  5  p.  m.  on  Tuesday  until  midnight;  that  if 
stock  were  loaded  at  RoUyson  Station  on  Monday  morning, 
which  did  not  reach  Baltimore  until  3:50  Wednesday  evening, 
that  would  be  an  unusual  delay;  that  such  delay  would  dam- 
age the  stock;  that,  if  the  stock  did  not  reach  the  Wednesday 
market,  it  would  bring  a  less  price,  because  there  would  be 
less  buyers. 

There  is,  in  the  record,  as  part  of  the  evidence,  a  contract 
made  between  and  signed  by  the  defendant  company  and  the 
plaintiff,  bearing  date  on  the  22d  day  of  September,  1902,  relat- 
ing to  the  shipment,  transportation,  and  delivery  of  said  24 
head  of  cattle,  which  stipulates  and  agrees  that  said  company 
had  received  said  stock,  for  itself  and  on  behalf  of  connecting 
cairiers,   for  transportation,   subject  to  the  oflBcial  tariffs, 
classifications,  and  rules  of  the  said  company,  and  upon  the 
"following  terms  and  conditions,  which  are  admitted  and 
accepted  by  the  said  shipper  as  just  and  reasonable,  viz. : 
That  said  shipper  or  consignee  is  to  pay  freight  thereon  to 
the  said  carrier  at  the  rate  of  22c  per   100  lbs.  which  is  the 
lower  pnblished  tariff  rate  based  upon  the  express  condition 
that  the  carrier  assumes  liability  on  the  said  live  stock  to  the 
extent  only  of  the  following  agreed  valuation,  upon  which 
valuation  is  based  the  rate  charged  for  the  transportation  of 
the  said  animals,  and  beyond  which  valuation  neither  the 
said  carrier  nor  any  connecting  carrier  shall  be  liable  in  any 
event  whether  the  loss  or  damage  occur  through  negligence  of 
the    said    carrier    or    connecting    carriers    or    their   em-, 
ployees    or    otherwise.    ♦    ♦    •    if    cattle    or    cows,  not 
exceeding     seventy-five     dollars    each.    *    *    *    That    in 
the    event    of    any    unusual    delay    or   detention  of  said 
live    stock,   caused    by    the    negligence    of  the  said  car- 
rier, or  its  employees,  or  its  connecting  carriers,  or  their  em- 
ployees, or  otherwise,  the  said  shipper  agrees  to  accept  as 
tnll  compensation  for  all  loss  or  damage  sustained  thereby 
the  amount  actually  expended  by  said  shipper,  in  the  pur* 
chase  of  food  and  water  for  the  said  stock  while  so  detained.'' 
The  case  presents  two  principal  questions :    Was  there  such 
delay  in  the  transportation  and  delivery  of  the  cattle,  under 
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the  circarostances,  as  amoants  to  negligence  on  the  part  of 
the  defendant?  If  there  was  negligence,  does  the  contract 
aforesaid  between  plaintiff  and  defendant  release  ddendant 
from  liability  for  all  loss  or  damage  sustained  by  the  plaintiff 
thereby,  except  the  amount  actuaUy  expended  by  the  plaintiff 
in  the  purchase  of  food  and  water  for  his  cattle  while  ao  de- 
tained? 

In  McGraw  v.  B,  &  O.  R.  Co.,  i8  W.  Va.  361,  41  Am.  Rep. 
696,  it  is  held  that,  ^^when  a  common  carrier  undertakes  to 
convey  goods,  the  law  implies  a  contract  that  they  shall  be 
carri^  and  delivered  at  the  place  of  destination  safely  and 
within  a  reasonable  time.  *  *  /  What  is  'reasonable 
time,'  within  which  goods  are  to  be 'delivered,  cannot  be  de- 
fined by  any  general^  rule,  but  must  depend  upon  the  circnm- 
stances  of  each  particular  case.'*  This  is  a  well-considered 
case,  and  the  conclusions  reached  therein  by  the  court  are 
supported  by  a  great  many  decisions  of  other  states.  Elliott 
on  Railroads,  vol.  4,  8  1483,  says:  ''There  is  no  fixed  rule  of 
law  determining  what  will  or  will  not  constitute  an  unreason- 
able delay  in  all  cases.  The  carrier  is  in  all  instances  bound 
to  use  ordinary  care  and  diligence  to  avoid  unreasonable  de- 
lay, but  many  elements  must  be  taken  into  consideration  in 
determining  whether  there  was  or  was  not  unreasonable  de- 
lay in  the  particular  instance.  The  fact  that  there  was  un- 
usual delay  does  not  always  show  a  breach  of  duty.  *  *  * 
Where  the  delay  is  an  unusual  one,  and  is  not  explained,  it  is 
held  to  be  prima  facie  evidence  of  negligence,  but  that  in  a 
case  where  there  is  only  a  slight  delay  the  rule  is  different." 
.  During  the  trial,  plaintiff  was  permitted  to  testify,  over  the 
objection  of  defendant,  that  the  car  load  of  cattle,  the  delay 
in  the  transportation  of  which,  he  claimed,  occasioned  the 
damages  sought  to  be  recovered  in  the  action,  reached 
the  city  of  Baltimore  (the  place  of  destination)  too  late  for  the 
market  on  Wednesday,  and  that,  by  missing  the  market  on 
that  day,  he  was  obliged  to  sell  the  cattle  for  less  money  than 
he  would  have  gotten,  had  they  reached  their  destination  in 
time  for  the  market.  This  evidence  and  objection  thereto 
constitute  defendant's  bill  of  exception  No.  i.  It  is  true  that 
there  was  no  contract  by  the  company  with  the  plaintiff  that 
the  cattle  should  be  delivered  at  Baltimore  for  Wednesday's 
market,  or  any  other  market;  but  there  was  evidence  before 
the  jury  showing  the  time  of  the  shipment  of  the  cattle,  and 
the  delays  in  the  delivery  thereof  in  Baltimore,  and  also  tend- 
ing to  prove  that  such  delays  were  unusual  and  unreasonable, 
and  that  one  of  the  results  thereof,  entering  into  plaintiff's 
damage,  was  the  failure  of  the  cattle  to  reach  the  Wednesday 
market.  The  evidence  was  admitted  as  tending  to  prove 
negligence,  and  as  tending  to  show  how  the  loss  or  damage 
to  the  plaintiff  was  a  result  of  the  alleged  negligence.  It  was 
proper  for  the  purpose,  and  it  was  not  error  to  allow  it. 

Bill  of  exceptions  No.  2  certifies  that,  after  the  plaintiff 
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had  introduced  all  of  his  evidence  in  chief  on  the  trial  of  the 
case,  and   before  the  defendant  had  introduced  any  evidence, 
the  defendant  moved  the  court  to  exclude  the  evidence  of  the 
plaintiff  from  the  jury ;  but  the  court  overruled  said  motion, 
and  refused  to  exclude  said  evidence,  or  any  part  thereof, 
from  the  jury,  to  which  ruling  the  defendant  excepted.    The 
question  whether  the  delay  in  the  transportation  to,  and  de* 
livery  of  the  cattle  in,  Baltimore,  was  reasonable  or  unrea- 
sonable, was  one  peculiarly  for  the  jury.    ''The  question  as  to 
what  is  a  reasonable  time  for'  the  transportation,  and  as  to 
the  reasonableness  and  su£Bciency  of  the  excuse  which  the 
carrier  makes  for  delay,  is  for  the  jury. ' '    6  Cyc.  449 ;  5  Am. 
&  Eng.  Knc.  Law  (2d  Ed.)  247;  Johnson  v.  Railroad  Co.,  25 
W.  Va.  571.     By  the  statement  of  facts,  it  appears  that  the 
plaintiff  had  established,  at  the  least,  a  prima  facie  case  be- 
fore the  jury,  when  defendant  made  its  motion  exclude  plain- 
tiff's evidence  as    aforesaid.    ''A  motion  by  defendant  to 
exclude  the  plaintiff's  evidence  upon  the  ground  that  it  is  not 
sufficient  to  warrant  a  verdict  in  his  favor  will  not  be  granted 
if  there  be  any  evidence  which  tends  in  any  degree,  however 
slight,  to  prove  the  plaintiff's  case.     If  it  tends  to  prove  the 
plaintiff's  case  in  any  d^:ree  whatever,  the  case  cannot  be 
withdrawn  from  the  jury.    The  motion  can  never  prevail  or 
be  sustained  merely  because  the  court  may  think  the  weight 
of  evidence  is  against  the  plaintiff.     Smith  v.  Parkersburg 
Co-operation  Ass'n,  48  W.  Va.  239,  37  S.  E.  645 ;  Carrico  v. 
W.  Va.,  C.  &  P.  R.  Co.,  35  W.  Va.  389,  14  S.  E.  12;  Kcttcr- 
man  v.  Raibroad  Co.,  48  W.  Va.  606,  37  S.  E.  683.     We  think 
the  motion  to  exclude  the  plaintiff's  evidence  was  properly 
refused. 

After  all  of  the  evidence  had  been  given  to  the  jury,  and 
before  they  retired  to  consider  of  their  verdict,  the  defendant 
asked  the  court  to  give  to  the  jury  the  following  instructions, 
to  wit: 

''(i)  The  court  instructs  the  jury  that  the  plaintiff  is  not 
entitled  to  recover  in  this  action  anything  but  the  amount 
actually  expended  by  him  in  the  purchase  of  food  and 
water  for  the  stock  while  detained,  if  they  believe  it  was  de- 
tained by  unusual  delay  in  shipment. 

"(2)  The  court  instructs  the  jury  that  the  contract  of  ship* 
ment  between  plaintiff  and  defendant  dated  September  22, 
19^,  read  in  evidence,  is  a  valid  and  binding  contract  on  both 
parties  thereto,  and  the  plaintiff  is  not  entitled  to  recover  in 
this  action  any  damages  against  the  defendant  which  he  by 
the  said  contract  agreed  to  waive. 

''(3)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  stock  of  plaintiff  was  taken  by  defend- 
ant by  first  scheduled  train  passing  after  the  cattle  were 
loaded,  and  that,  at  the  points  at  which  changes  of  divisions 
and  schedule  occurred,  the  car  containing  the  cattle  was  taken 
by  first  train  scheduled,  for  the  purpose  of  moving  stock  after 
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said  cars  arrived  at  sach  point,  then  the  fact  that  the  arrival 
of  the  cattle  at  destination  was  after  the  time  scheduled  for 
the  arrival  of  the  train  carrying  them  is  not  of  itself  snfficient 
to  establish  negligence  of  the  defendant 

^'(4)  The  court  instructs  the  jury  that  the  defendant  could 
not  be  bound  to  deliver  the  cattle  of  the  plaintiff  for  any  par- 
ticular market  unless  it,  by  special  contract,  agreed  to  do  so. 

^^(5)  The  court  instructs  the  jury  that,  under  the  contract 
of  shipment  between  the  plaintiff  and  defendant,  the  plaintiff 
was  required  to  load  his  cattle,  and  the  defendant  could  not, 
under  the  evidence,  be  held  responsible  for  delay  in  loading 
from  cattle  pens  at  RoUyson. ' ' 

And  the  court  gave  to  the  jury  said  instructions  Nos.  3 
and  5,  but  refused  to  give  Nos«  i,  2,  and  4,  to  which  ruling 
the  defendant  excepted. 

The  court  also  gave,  at  the  instance  of  the  plaintiff,  the 
two  following  instructions: 

''(2)  The  court  instructs  the  jury  that  the  defendant  in  this 
case  could  not  lawfully  stipulate  by  special  contract  or  other-> 
wise  for  exemption  from  responsibility  for  the  negligence  of 
itself  or  its  servants;  and  if  the  jury  believes  from  the  evi- 
dence that  there  was  an  unreasonable  delay  in  transporting 
the  cattle  referred  to  in  this  cause  from  Heater  Station  to 
the  city  of  Baltimore  by  the  defendant,  and  that  such  delay 
was  caused  by  the  negligence  of  the  defendant  or  its  servants, 
they  should  find  for  the  plaintiff. 

^^(3)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  there  was  such  unreasonable  delay  on  the 
part  of  the  defendant  or  its  servants  in  transporting  said 
cattle  to  the  city  of  Baltimore,  they  should  find  for  the  plain- 
tiff; and,  if  they  further  believe  from  the  evidence  that  the 
plaintiff  was  damaged  by  said  delay,  in  assessing  such  dann 
ages  they  should  take  into  consideration  all  damages  naturally 
and  proximately  resulting  from  such  delay." 

To  the  giving  of  these  instructions  the  defendant  objected. 

After  the  verdict  was  found  by  the  jury,  and  before  judg- 
ment was  rendered  thereon,  the  defendant  moved  the  court 
to  set  it  aside,  and  grant  to  defendant  a  new  trial,  on  the 
gound  that  said  verdict  was  contrary  to  the  law  and  the  evi- 
dence, and  contrary  to  the  instructions  of  the  court,  which 
motion  was  also  overruled,  and  thereupon  judgment  was  ren- 
dered in  accordance  with  the  verdict,  and  the  defendant 
again  excepted. 

Rejected  instruction  No.  4  was  properly  refused,  because 
there  was  no  evidence  in  the  case  upon  which  to  base  it.  It 
was  not  contended  for,  or  attempted  to  be  proved  by  plain- 
tiff, that  the  defendant  had  agreed  or  was  bound  to  deliver 
the  cattle  in  Baltimore  for  any  market.  Carrico  v.  W.  Va.  C 
&  P.  R.  R.  Co.,  supra.  The  instruction  would  have  been 
misleading.  As  there  was  no  special  contract  of  delivery,  the 
defen(]|int  was  required  by  law  to  deliver  the  cattle  in  Balti- 
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more  in  a  reasonable  time.  The  evidence  tended  to  show 
that  by  a  compliance  with  the  law,  the  defendant  could  have 
delivered  them  there  in  time  for  the  Wednesday  market. 
If  the  evidence  was  sufficient  to  establish  that  fact — of  which 
the  jury  were  the  sole  judges — then  the  instruction  would 
have  been  contrary  to  law. 

Rejected  instructions   i   and  2  offered   by  defendant,  and 
said  instructions  2  and  3  given  at  the  instance  of  the  plaintifi, 
involve  the  question  of  the  legal  effect  of  the  contract,  por- 
tions of  which  are  hereinbefore  set  out,  and  will  all  be  con- 
sidered together.    ^'A  railroad  carrier  is  liable  for  loss  caused 
by  unreasonable  delay  in  transporting  goods  unless  the  delay 
is  attributable  to  some  cause  which  exonerates  a  common 
carrier  from  liability."    Elliott  on  Railroads,  vol.  4,  §  1482. 
'^The  attempt,  on  the  part  of  carriers,  to  limit  the  liability  as 
against  their  own  negligence  or  that  of  their  servants,  has 
been  particularly  persistent  where  the  contract  of  transporta- 
tion is  with  reference  to  live  stock;  but  such  limitations  have 
been  universally  held  ineffectual."    6  Cyc.  391,  and  cases 
there  cited.    '^A  carrier  may  contract  with  the  owner  of  live 
stock  against  liability  for  losses  arising  from  inherent  nature, 
vice,  or  propensity  of  the  animals  themselves,  but  not  from 
its  own  negligence  in  running  its  trains,  or  the  like."    Elliott 
on  Railroads,  supra,  §  1511.    ^'It  is  urged  by  the  authorities 
in  favor  of  the  extension  of  the  carrier's  right  to  contract  for 
a  complete  exemption  from  liability,  that  men  must  be  per* 
mitted  to  make  their  own  agreements,  and  that  it  is  not  a 
matter  of  public  concern  on.  what  terms  an  individual  con- 
sents to  have  his  goods  carried  for  him.     But  this  argument, 
however  plausible  it  may  be  made,  is  unsound,  and  has  never 
received  the  sanction  of  the  courts  outside  of  one  or  two  ju- 
risdictions.   It  overlooks  the  inequality  in  the  respective  posi- 
tions of  the  carrier  and  the  shipper,  and  the  advantage  and 
quasi  monopoly  by  the  former.     It  leaves  out  of  considera- 
tion the  principle,  now  of  universal  recognition,  that  railroad 
and  express  companies  are  quasi  public  institutions,  owing  a 
duty  to  the  public  which  they  cannot  avoid  by  private  con- 
tract, and  which  public  policy  forbids  they  should  escape.     It 
is  therefore  held  by  the  great  weight  of  authority  that  a 
carrier  cannot  make  a  contract  by  which  it  is  to  be  exempt 
from  liability  for  any  loss  resulting  from  its  own  negligence 
or  that  of  its  servants.     Such  a  contract  is  void,  as  being 
against  public  policy,  and  affords  the  carrier  no  protection." 
S  Am.  &  Eng.  Enc.  Law   (2d  Ed.)  307,  308;   6  Cyc.  392,  and 
cases  cited ;  also  Parker  v.  Atlantic  Coast  Line  R.  R.  Co.  (N. 
C.)  45  S.  E.  658;  3  Thomp.  on  Neg.  §  3326.    Some  courts  which 
have  been  inclined  to  recognize  the  validity  of  contracts 
relieving  carriers  from  liability  for  negligence,  have  drawn 
a  distinction  between  ordinary  negligence  and  gross  negli- 
gence, and  have  sustained  exemptions  so  far  as  they  did  not 
exonerate  the  carrier  from  gross  or  willful  neglect  or  fraud  on 
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his  part  or  on  the  part  of  his  servants.    This  assumed  distinc- 
tion is  by  the  best  authorities  unequivocally  repudiated,  and 
all  attempted  exemptions  from  liability  on  account  of  negli- 
gence, whether  gross  or  ordinary,  are  held  to  be  inefiectnal. 
6  Cyc.  391.     At  page  388  of  the  same  book  it  is  said:    ''Ont- 
side  of  New  York  the  current  of  authorities  is  almost  unbroken 
that  for  reasons  of  public  policy,  carriers  cannot  exempt 
themselves  by  any  contract,  notice  or  stipulation  from  lia- 
bility for  the  consequence  of  their  own  negligence."    To  the 
same  effect  generally  have  been  the  decisions  of  this  court. 
In  B.  &  O.  R.  R.  V.  Rathbone,  i  W.  Va.  87,  88  Am.  Dec.  664 
(decided  in  i86s),  it  was,  among  other  things,  held  that  'Mt 
is  competent  for  a  common  carrier  to  diminish  and  restrict 
bis  common-law  liability  by  special  contract;  and  he  may  ab- 
solve himself  in  this  manner  from  all  liability  resulting  from 
any  degree  of  negligence,  however  gross  (if  it  fall  short  of 
misfeasance  or  fraud),  provided  the  terms  and  language  of 
the  contract  are  so  clear  and  definite  as  to  leave  no  doubt 
that  such  was  the  understanding  and  intention  of  the  par- 
ties."   In  B.  &  O.  R.  R.  Co.  v.  Skeels,  3  W.  Va.  S59  (decided 
in  1869),  it  is  held  that  ^'common  carriers  may  restrict  their 
common-law  liability  by  special  contract"    In  the  opinion  it 
is  said:    ''It  seems  well  agreed  that  by  express  stipulation 
in  the  contract  to  that  effect  they  may  at  least  exonerate 
themselves  from  all  liability  that  does  not  arise  from  the 
want  of  ordinary  care  and  diligence  on  their  part."     In 
Maslin  v.  B.  &  O.  R.  R.  Co.,  14  W.  Va.  180,  35  Am.  Rep.  748 
(decided  in  1878),  it  is  held  that  a  railroad  company  is  a  com- 
mon carrier  of  cattle,  and  ''that  a  common  carrier  for  hire  by 
special  contract,  based  on  a  valuable  consideration,  may  ex- 
empt itself  from  loss  or  damage  resulting  from  inevitable  acci- 
dent, though  such  accident  was  not  the  result  of  the  act  of 
God,  or  of  the  public  enemy,  provided  the  common  carrier  or 
its  servants  in  no  manner  contributed  to  such  accident;  but 
it  cannot  exempt  itself  from  loss  or  damage  which  has  in  any 
degree  been  caused  by  the  negligence  or  misfeasance  of  itself 
or  its  servants."    Judge  Green,  who  delivered  the  exhaus- 
tive and  masterly  opinion  in  that  case,  says  in  part:     "It 
seems  to  me  highly  unreasonable  that  a  common  carrier  for 
hire  should  in  any  case  be  permitted  by  special  contract  to 
exempt  himself  from  responsibility  from  losses  arising  from  his 
own  negligence.     And  it  is  no  less  unreasonable  to  permit 
him  by  special  contract  to  exempt  himself  from  losses  which 
result  from  the  carelessness  or  negligence  of  his  servants; 
for  the  main  object  of  the  common  law  in  making  common 
carriers  insurers  was  to  secure  the  most  exact  diligence  and 
fidelity  on  the  part  of  the  servants  of  the  common  carrier. 
As  corporations  can  only  act  through  servants,  to  hold  that 
as  common  carriers  they  may,  by  special  contract,  exempt 
themselves  from  all  liability  for  losses  arising  from  the  negli- 
gence   of  their  servants,  is  really  to  hold  that  they  may 
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exempt  themselves  from  all  liability  as  common  carriers.  And 
as  a  very  large  portion  of  the  transportation  of  the  world  is 
now  carried  on  by  railroad  companies  as  common  carriers, 
and  as  they  almost  always  in  the  transportation  between 
different  places  have  practically  a  monopoly  of  the  business, 
so  that,  if  they  insist  that  such  special  contracts  be  made, 
the  passenger  or  shipper  has  practically  no  choice  but  to  sub- 
mit to  entering  into  such  special  contracts,  or  to  forego  his 
journey  or  the  sending  off  of  his  freight,  the  result  would  be 
practically  the  abolition  of  the  whole  law  of  common  carriers, 
and  all  corporations  would  become  substantially  private 
carriers  on  their  own  terms,  instead  of  common  carriers,  as 
designated  by  their  charters.  Indeed,  they  would  not  have 
placed  on  them  even  the  responsibilities  of  private  catriers, 
for  neither  they  nor  any  other  party  ought  to  be  permitted 
by  special  contract  to  avoid  the  responsibility  of  answering 
for  losses  the  direct  result  of  their  own  carelessness  or  negli- 
gence. Judge  Redfield,  in  his  work  on  Carriers  and  other 
Bailees,  well  says  (section  156):  'There  is  something  very 
incongruous  and  not  a  little  revolting  to  the  common  sense 
that  a  bailee  for  hire  should  be  allowed  to  stipulate  for  ex- 
emption from  the  consequences  of  his  negligence,  ordinary 
or  extraordinary.  A  laborer,  domestic,  or  mechanic  who 
should  propose  such  a  stipulation  would  be  regarded  as  alto- 
gether unworthy  of  confidence  in  any  respect;  and  the  em- 
ployer who  would  submit  to  such  a  condition  must  be  reduced 
to  extreme  necessity,  one  would  suppose. '  "  In  •  Brown  v. 
Adams  Express  Co.,  15  W.  Va.  812,  it  is  again  held  that  '^a 
common  carrier  for  hire  by  special  contract  based  on  a  valua- 
ble consideration  may  exempt  himself  from  his  common-law 
responsibilities  in  some  respects,  but  cannot  exempt  himself 
from  loss  or  damage  which  may  in  any  degree  be  caused  by  the 
negligence  of  himself  or  his  servants."  In  the  recent  case  of 
Beatty  Lumber  Co.  v.  Western  Union  Telegraph  Co.,  52  W. 
Va.  412,  44  S.  E.  310,  Brannon,  J.,  who  delivered  the  opin- 
ion of  the  court,  says:  ''It  is  a  well-established  rule  that  a 
common  carrier  cannot  make  any  contract  or  stipulation  with 
one  dealing  with  it,  by  which  it  can  screen  itself  from  lia- 
bility for  loss  arising  from  its  negligence.  This  court  recog- 
nizes this  doctrine  in  Brown  v.  Adams  Express  Company,  is 
VJ.  Va.  812."  See,  also,  Va.  &  Tenn.  R.  R.  Co.  v.  Sayers, 
26  Grat.  328.  The  later  decisions  of  this  court  do  not  regard 
the  case  of  B.  &  O.  R.  R.  Co.  v.  Rathbone,  supra,  as  the  law 
of  this  state. 

^  To  demonstrate  that  such  a  contract  as  the  one  under  con- 
sideration is  both  unreasonable  and  unjust,  it  is  only  nec- 
essary to  make  a  practical  application  of  it  to  the  case  before 
us.  The  plaintiff  on  Monday  shipped  24  head  of  cattle, 
weighing  at  the  time  of  shipment,  as  plaintiff  testified, 
about  27,700  pounds.    According  to  the  evidence,  if  they  had 

been  transported  and  delivered  at  Baltimore  without  unrea- 
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sonable  delay,  their  drift  would  have  been  approximately  6o 
poands  per  head,  or  1,440  pounds,  leaving  26,260  pounds  to 
nave  been  put  upon  the  market.  It  is  shown  that  the  cattle, 
when  sold  on  Wednesday  evening,  weighed  24,000  pounds, 
a  loss  of  3,700  pounds,  instead  of  1,440  pounds,  the  ordinary 
drift  thereof  had  they  been  delivered  without  unusual  delay. 
Plaintiff  swears  that  the  cattle  ought  to  have  sold  for  five 
cents  per  pound,  but  did  not  bring  so  much,  because  of  their 
bad  condition,  resulting  from  their  long  confinement  on  the 
trip  without  feed  or  water,  and  because  upon  their  arrival  in 
Baltimore  the  market  had  closed  for  the  week,  and  the  bayers 
were  mostly  gone  to  other  markets.  Plaintiff  says  the  cattle 
sold  for  $4*35  per  hundred  weight.  They  brought  in  market, 
on  that  assumption,  $1,044.  They  should  have  sold  for  $1,313; 
thus  showing  an  actual  loss  of  $269,  not  including  the  extra 
expenses  to  the  shipper  for  himself  while  delayed,  which  he 
says  were  $10.  The  reduction  on  the  freight  conceded  to  the 
shipper  by  the  company  in  consideration  of  the  agreement  is 
not  shown  by  the  contract,  or  otherwise  in  the  case.  As  the 
freight  on  the  car  load  of  cattle,  under  the  contract,  was  not 
a  large  sum — 22  cents  per  hundredweight,  making  abont  $61 
— ^the  part  of  the  schedule  tariff  relea^d  to  the  shippo'  was 
probably  not  more  than  $1$  or$2a  The  commission  mer- 
chant who  sold  the  cattle  says  that  from  the  time  they  were 
shipped  they  ought  to  have  arrived  a  day  earlier,  and  that 
plaintiff  was  damaged  by  the  heavy  loss  of  weight  on  the 
cattle,  and  by  the  absence  of  buyers  and  their  competition  on 
the  market. 

The  contract  provides:  ^^That  in  the  event  of  any  unusual 
delay  or  detention  of  said  live  stock,  caused  by  the  negli* 
gence  of  the  said  carrier,  or  its  employees,  or  its  connecting 
carriers,  or  their  employers  or  otherwise,  the  said  shipper 
agrees  to  accept  as  full  compensation  for  all  loss  or  damage 
sustained  thereby,  the  amount  actually  expended  by  said 
shipper,  in  the  purchase  of  food  and  water  for  the  stock 
while  so  detained.*'  In  this  case  it  has  been  ascertained  and 
determined  by  the  jury  and  trial  court  that  by  the  unreason- 
able delay  and  negligence  of  defendant  or  its  servants  dam- 
age resulted  to  the  plaintiff.  It  is  proved  that  part  of  that 
damage  was  the  result  of  the  failure  to  feed  and  water  the 
cattle  on  the  trip;  and  that  no  opportunity  was  given  to  the 
plaintiff  by  the  defendant  company  to  either  feed  or  water 
his  cattle,  although  he  asked  permission  of  the  person  in 
charge  of  the  train  so  to  do,  during  the  journey.  Therefore 
plaintiff  expended  nothing  for  food  or  water,  and  under  the 
agreement,  if  valid,  the  company  was  liable  to  pay  him  noth- 
ing, although  his  cattle  were  damaged  by  this  neglect.  Un- 
der the  contract,  according  to  its  contention,  the  company 
may  refuse  permission  to  the  shipper  to  fed  and  water  his 
cattle,  and  thereby  impair  their  condition,  decrease  and  de- 
stroy their  value,  and  then  escape  the  payment  of  all  dam- 
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aRes;  or  it  may  delay  the  delivery,  without  limit  of  time» 
until  the  market  be  over,  and  the  buyers  gone,  or  until  the 
condition  of  the  cattle  renders  them  of  little  or  no  value  on 
the  market;  the  measure  of  damage  in  such  case  being  the 
amount  actually  expended  by  the  shipper  in  the  purchase  of 
food  and  water  for  his  stock  if  he  has  been  granted  an  oppor- 
tunity by  the  company  to  so  expend  any  sum  while  so  de- 
tained, and  the  consideration  for  such  an  arbitrary  agreement 
and  privilege  being  the  small  concession  and  release  to  the 
shipper  on  his  freight.    The  company  would  be  liable  for 
such  expenditure  for  feed  and  water  in  the  absence  of  a 
special  contract  to  the  contraiy.    Elliott  on  Railroads,  vol.  4, 
§  1553;  Hutch,  on  Carriers,  §§  322-324.    Thus,  by  its  agree- 
ment, upon  the  small  consideration  afotesaid,  to  pay  what 
the  law  would  require  it  to  pay  in  the  absence  of  such  agree- 
ment and  the  reduction  in  tariff,  the  defendant  seeks  to  shield 
itself  of  all  other  damage  to  the  shipper  occasioned  by  all 
and  every  kind  and  degree  of  the  negligence  of  itself  and  its 
servants.     Zouch  v.  Ches.  &  Ohio  Ry.  Co.,  36  W.  Va.  524,  15 
S.  E.  185,  17  L.  R.  A.  116,  has  been  mentioned  as  having  some 
bearing  upon  the  case  before  us.    That  was  an  action  of  tres- 
pass on  the  case,  brought  by  Zouch  against  the  railroad  com- 
pany claiming  $175  damages  for  the  loss  of  a  horse  delivered 
to  the  defendant  as  a  common  carrier,  and  which  was  alleged 
to  have  been  killed  by  reason  of  the  negligence  of  defendant. 
The  facts  in  the  case  show  that  the  actual  cash  value  of  the 
horse  was  $175;  that  the  horse  was  killed,  and  never  delivered 
to  the  consignee.    The  bill  of  lading  or  shipping  contract 
contains  the  usual    stipulations  as    to  a  reduced  rate    of 
freight  and  the  clause  agreeing  that  the  shipper  would  not 
hold  the  carrier  responsible  in  any  manner  for  the  care  and 
safety  of  the  stock,  or  of  the  persons  traveling  therewith,  un- 
less arising  from  fraud  or  gross  negligence,  as  specified.    The 
shipper  further  agreed,  for  the  consideration  of  a  lower  freight 
rale,  that  he  would  in  no  event  hold  the  carrier  responsible 
for  any  loss,  damage,  or  injury  whatever  to  said  stock  which 
might  occur  beyond  its  own  line,  and  in  case  of  any  loss  or 
damage  on  its  line  for  which  the  party  of  the  first  part  might 
be  responsible  under  the  contract  such  responsibility  should 
be  and  was  thereby  limited  to  $100.     The  circuit  court  gave 
judgment  in  favor  of  the  plaintiff  against  the  defendant  for 
$I7S>  and  the  case  was  brought  to  this  court  on  a  writ  of  error, 
wherein  the  judgment  of  the  circuit  court  was  reversed,  this 
court  holding  that:  ''A common  carrier  may,  by  special  agree- 
ment just  and  reasonable  in  itself,  and  fairly  made  between 
it  and  the  consignor  of  a  horse  at  the  time  of  shipment,  fix 
the  value  of  such  horse,  upon  consideration  that  the  rate  of 
charges  for  transportation  shall  be  commensurate  with  the 
value  of  the  horse  thus  ascertained,  and  may  also  limit  its 
liability  in  the  case  of  loss  to  the  amount  thus  agreed  upon, 
«ven  though  the  loss  may  be  the  result  of  negligence  on  the 
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part  of  the  carrier,  provided  said  negligence  be  not  gross^ 
wanton,  or  willful ;  but  it  cannot  wholly  exempt  itself  from  lia- 
bility for  loss  resulting  from  negligence."  There  appears  to 
have  been  some  contrariety  of  opinion  in  that  case.  One  of 
the  judges  concurring  said,  among  other  things:  ^4f,  how-* 
ever,  to  obtain  a  lower  rate,  he  [the  shipper]  chose  to  enter 
into  a  fair  contract  limiting  the  liability,  but  not  wholly  ex- 
empting the  carrier  from  liability  for  negligence,  he  is  bound 
by  his  contract."  It  is  not  stated,  however,  to  what  extent 
the  carrier  may  be  thus  exempted,  or  from  what  kind  or 
degree  of  negligence  he  may  in  this  way  relieve  himself. 
Another  one  of  the  judges  dissented,  and  filed  a  vigorous  opin- 
ion, supported  by  Railroad  Co.  v.  Lockwood,  17  Wall.  357, 
31  L.  Ed.  627,  and  other  authorities,  in  which  he  fully  dis- 
cusses the  question  of  the  liabilities  of  common  carriers. 
4  Elliott  on  Railroads,  S  15 10,  says:  ''The  general  rule  is 
well  established  by  the  weight  of  modem  authority,  in 
accordance  with  reason,  that  a  fair  bona  fide  valdation  of 
goods  as  a  basis  for  the  carrier's  charges  is'  binding  upon  the 
shipper,  and  that  a  valid  contract  may  be  made  limiting  the 
liability  of  the  carrier  to  that  sum,  where  it  is  supported  by  a 
sufficient  consideration,  such  as  a  reduced  rate  of  freight. 
There  can  be  no  question,  we  think,  as  to  the  justice  of  the 
rule  as  above  stated.  Where,  however,  the  valuation  is  an 
arbitrary  one,  made  by  the  carrier,  or  the  latter  thus  seeks 
to  escape  liability  for  its  own  negligence  beyond  the  amount 
fixed,  and  such  amount  is  obviously  much  less  than  the  true 
value  of  the  goods,  a  different  question  arises."  6  Cyc  400; 
Hutch,  on  Carriers,  §  237.  Zouch  v.  Ches.  &  Ohio  Ry.  Co., 
supra,  is  not  applicable  to  this  case,  the  main  question  therein 
decided  being  entirely  different  from  the  one  under  considera- 
tion here.  There  the  court  gave  effect  to  the  contract  by 
which  the  parties  beforehand  had  fixed  the  amount  of  money 
to  be  paid  by  the  defendant  to  the  owner  of  the  horse  upon 
the  future  loss  thereof,  if.  loss  should  afterward  happen,  in- 
stead of  requiring  the  company  to  pay  the  full  value  of  the 
horse  as  otherwise  proved. 

Upon  reason  and  the  great  weight  of  the  authority  we  hold 
that  the  defendant  company  cannot,  in  this  case,  by  its  con- 
tract, or  any  of  the  provisions  thereof,  exempt  itself  from 
any  liability  for  loss  or  damage  occasioned  to  the  plaintiff 
which  has  in  any  degree  been  caused  by  the  negligence  or 
misfeasance  of  itself  or  its  servants.  It  follows,  therefore, 
that  the  court  did  not  err  in  giving  to  the  jury  said  instruc- 
tions Nos.  2  and  3  asked  for  by  plaintiff,  nor  in  refusing  to 
give  to  the  jury  instructions  Nos.  i  and  2  asked  for  by  de- 
fendant. 

Is  the  judgment  right  upon  the  evidence?  Did  the  defend- 
ant deliver  the  cattle  at  the  place  of  destination  safely,  and 
within  a  reasonable  time?  An  unusual  delay  in  their 
delivery  having  been  proved,  it  devolved  upon  the  defendant 
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to  show  that  the  delay  was  from  a  cause  for  which  it  was 
Dot  responsible.  ''In  seems,  however,  that  on  proof  of  a 
delay  in  delivery  a  prima  facie  case  is  made  out  against  the 
carrier,  and  the  burden  of  proof  rests  upon  it  to  show  that  it 
was  not  responsible.  It  rests  on  the  carrier  for  the  additional 
reason  that  such  facts  are  peculiarly  within  the  knowledge  of 
the  carrier,   and  not    easily  ascertained  by  the  shipper." 

5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  254;  2  Green.  Ev.  8  219; 
Parker  v.  Atlantic  Coast  Line  R.  Co.  (N.  C.)  45  S.  E.  659; 
Brown  v.  Express  Co.,  supra;  Hutch,  on  Carriers,  §  766. 
The  question  as  to  what  is  a  reasonable  time  for  the  trans- 
portation, and  as  to  the  reasonableness  and  sufficiency  of  the 
excuse  which  the  carrier  makes  for  delay,  is  for  the   jury. 

6  Cyc.  449,  and  cases  cited;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
270;  Elliott  on  Railroads,  vol.  4,  §  1520;  Hutch,  on  Carriers, 
§  343*     It  is  the  peculiar  province  of  the  jury  to  determine 
the  credibility  of  the  witnesses  and  to  weigh  the  evidence,  and 
a  verdict  will  not  be  set  aside  merely  because  the  court,  if 
tiying  the  question  of  fact,  would  have  found  differently.     A 
verdict  must  be  manifestly  and  palpably  wrong  to  justify  a 
new  trial.     14  Ency.  PI.  &  Pr.  722.    The  weight  of  the  evi- 
dence is  for  the  jury,  and,  unless  it  plainly  preponderates 
against  the  verdict,  it  will  not  be  disturbed.     Scott  v.  Ches. 
&  Ohio  Ry.  Co.,  43  W.  Va.  484,  27  S.  E.  211.     Where  a  case 
has  been  fairly  submitted  to  a  jury,  and  a  verdict  fairly  ren- 
dered, it  ought  not  to  be  interfered  with  by  the  court,  unless 
manifest  wrong  and  injustice  have  been  done,  or  unless  the 
verdict  is  plainly  not  warranted  by  the  evidence  or  facts 
proved.     State  v.  Yates,  21  W.  Va.  761;  Miller  v.  Insurance 
Co.,  12  W.  Va.    116,   29  Am.  Rep.  452;  Grayson's  Case,  6 
Grat.  712;  Smith  v.  N.  &  W.  Ry.  Co.,  48  W.  Va.  69,  35  S.  E. 
834*     Where  a  motion  for  a  new  trial  is  on  the  ground  that 
the  verdict  was  contrary  to  the  evidence,  and  the  motion  is 
denied,  the  opinion  of  the  trial  court  is,  on  such  point, 
entitled  to  great  respect  in  the  appellate  court,  which  will 
grant  such  new  trial  only  in  case  there  has  been  a  plain 
deviation  from  right  and  justice.     Smith  v.  Parkersburg  Co- 
operative Ass'n,  48  W.  Va.  232,  37  S.  E.  645;  Sigler  v.  Beebe, 
44  W.  Va.  587,  30  S.  E.  76. 

The  questions  of  fact  involved  in  this  case  were  fairly  sub- 
mitted to  the  jury,  and  a  verdict  fairly  rendered  thereon  in 
lavor  of  the  plaintifi.  The  court  also  heard  the  evidence, 
refused  to  interfere  with  that  verdict,  and  overruled  the 
motion  of  defendant  to  set  it  aside.  We  are  of  opinion  that 
the  circuit  court  did  not  err  in  so  refusing. 
,  For  the  reasons  hereinbefore  stated,  the  judgment  aforesaid 
18  affirmed. 
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(Supreme  Court  of  GeorgitL^  Feb,  iSf  1904.) 

[46  S.  E.  Rep.  655.] 

Plaading—AdmiMions— Amendments. 

Where  certain  alleicatiooa  in  a  plaintifTs  petition  were  admitted  in 
the  original  answer  of  the  defendant,  but  snbseqnently  the  answer  wit 
amended  by  striking*  therefrom  these  admissions  and  denying  the  trntk 
of  the  alienations,  and  on  the  trial  the  plaintiff  tendered  in  evidence  the 
admissions  contained  in  the  original  answer,  and  the  defendant  intio- 
dnced  no  evidence  to  explain  or  controvert  them,  a  motion  for  a  nonsuit, 
on  the  gfround  that  these  allegations  were  not  supported  by  theevidraoe, 
was  properly  overmled. 

Carriers  of  Passengers— Degree  of  Care— Lex  Fori. 

In  a  common-law  fuit  for  damages  against  a  railroad  company, 
brought  in  this  state,  on  account  of  injuries  received  in  Alabama,  the 
rule  of  the  common  law  applicable  to  the  case  as  interpreted  by  the 
courts  of  this  state  should  be  given  in  charge  to  the  jury.  It  was  error, 
in  such  a  case,  to  charge  that  the  degree  of  diligence  required  of  a  rail- 
road company  as  a  carrier  of  passengers  is  **the  highest  defiT^ee  of  csie 
and  diligence  Icnown  to  skilled  persons  engaged  in  that  business." 

Same— Same— Appliances.* 

It  is  the  duty  of  a  railroad  company,  in  equipping  its  trains,  to  me 
such  appliances  as  are  up  to  the  standard  of  those  in  general  use  and 
reasonably  adapted  for  the  purposes  for  which  they  were  intended; 
but  the  law  does  not  require  that  such  appliances  shall  be  of  "the  most 
approved  pattern  in  use." 

Negligence — I  nstructions. 

It  is  error  requiring  the  grant  of  a  new  trial  for  the  court,  in  a  suit 
for  damages  growing  out  of  the  alleged  negligence  of  the  defendant,  to 
charge  the  jury  that  certain  acts  or  omissions  of  the  defendant  would 
be  negligent,  such  acts  or  omissions  not  being  negUi^ence  per  se. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Decatur  County;  W.  N. 
Spence,  Judge. 

Action  by  J.  S.  Guilford  against  the  Alabama  Midland  Rail- 

*See  monograph,  1  R.  R.  R.  7,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  7  (de- 
gree of  care  required  of  carrier,  in  g'eneral) ;  Louisiana  A  Northwest 
R.  Co.  V.  Crumpler  (C.  C.  A.),  8  R.  R.  R.  261,  31  Am.  A  Bug,  R.  Cas., 
N.  S.,  261  (degree  of  care  required  as  to  roadbed  and  appliances)  ; 
Dotsou  V,  Erie  R.  Co.  (N.  J.),  8  R.  R.  R.  279,  31  Am.  A  En^.  R.  Cas., 
N.  S.,  279  (platforms);  monograph,  2  R.  R.  R.  776,25  Am.  A  Eng.  R, 
Cas.,  N.  S.,  776  (roadbed  and  track) ;  monograph,  2  R.  R.  R.  136,  25  Am. 
A  Eng.  R.  Cas.,  N.  S.,  136  (stations  and  platforms)  ;  monograph^  3 
R.  R.  R.  154,  26  Am.  A  Eng.  R.  Cas.,  N.  S.,  154  (vehicles) ;  McAllister 
V.  People's  Ry.  Co.  (Del.),  6  R.  R.  R.  957,  29  Am.  A  Eng.  R.  Cas.  957 
(keeping  appliances  in  safe  condition) ;  Galligan  v.  Old  Colony  St.  Ry. 
Co.  (Mass.),  6  R.  R.  R.  8%,  29  Am.  A  Eng.  R.  Cas.,  N.  S.,  896  (street 
railway  bound  to  highest  degree  of  care  in  maintaining  tracks  consist* 
ent  with  nature  of  undertaking) ;  foot-note  appended  to  Atlantic  &B. 
R.  Co.  V.  Anderson  (Ga.),  8  R.  R.  R.  773,  31  Am.  A  Eng.  R.  Cas.,  N.  8., 
773  (stations  and  stopping  places) ;  notes,  12  Am.  A  Eng.  R.  Cas,,  N.  8., 
179, 19  Am.  A  Eng.  R.  Cas.,  N.  S.,  194  (duty  to  adopt  improved  apfdi- 
ances) ;  Barker  v,  Ohio  River  R.  Co.  (W.  Va.),  4  R.  R.  R.  132,  27  Am.  A 
Eng.  R.  Cas.,  N.  S.,  132  (depots  and  platforms) ;  Siemsen  v.  Oakland. 
etc.,  Electric  Ry.  (Cal.),  23  Am.  A  Eng.  R.  Cas.,  N.  S.,  564  (liability  for 
defects  in  cars  only  discoverable  during  construction) ;  Whitney  v.  New 
York,  etc.,  R.  Co.  (C.  C.  A.),  19  Am.  A  Eng.  R.  Cas.,  N.  S.,  184  (must  use 
all  readily  attainable  appliances  known  to  science). 
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vmy  Company.    Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

T.  S.  Hawes  and  D.  H.  Pope»  for  plaintiff  in  error. 
Toomer  &  Reynolds  and  W.  M.  Harrell,  for  defendant  in 


CANDLER,  J.  The  plaintiff  below  sued  the  defendant 
railroad  company  for  damages  on  account  of  personal  injuries, 
and  was  awarded  a  verdict  for  $5,000.  The  defendant  made 
a  motion  for  a  new  trial  on  various  grounds,  its  motion  was 
overruled,  and  it  excepted. 

I.  The  plaintiff  in  his  petition  alleged  that,  prior  to  the 
time  his  injuries  were  received,  a  part  of  the  line  of  railroad 
now  owned  and  operated  by  the  defendant  company  had 
been  owned  by  an  Alabama  corporation,  and  the  other  part 
by  a  Georgia  corporation,  but  that  these  two  corporations 
had  been  merged  and  their  property  consolidated,  and  the 
sail  was  brought  against  the  corporation  as  thus  constituted. 
In  its  original  answer  the  defendant  admitted  these  allega- 
tions, but  by  an  amendment  it  sought  to  ''take  back"  this 
admission,  and  averred  that  it  'Ms  composed  of  two  separate, 
independent,  legal  entities,  each  dependent  for  its  existence 
npon  the  separate  and  independent  acts  of  incorporation  by 
the  several  states  of  Georgia  and  Alabama."  At  the  trial  the 
plaintiff  introduced  in  evidence  a  certified  copy  of  a  memo- 
randum and  agreement  of  merger  and  consolidation  of  the 
Alabama  Midland  Railway  Company  of  Alabama  and  the 
Alabama  Midland  Railway  Company  of  Georgia,  ''consolidat- 
ing, uniting,  and  merging  said  companies  as  one,  under  the 
name  of  the  'Alabama  Midland  Railway  Company,'  from  and 
after  the  date  of  filing  the  same  with  the  secretaries  of  state 
of  Alabama  and  Georgia."  This  was  accompanied  by  a  cer- 
tificate of  the  Secretary  of  State  of  Georgia,  showing  that 
the  memorandum  of  consolidation  had  been  filed  in  his  ofiBce. 
As  to  whether  it  was  ever  filed  in  the  office  of  the  Secretary 
of  State  of  Alabama  the  record  is  silent.  The  plaintiff  also 
put  in  evidence  the  admission,  in  the  defendant's  original 
sworn  answer,  that  his  allegations  on  this  subject  were  true. 
No  evidence  was  introduced  by  the  defendant  to  support  the 
averments  of  its  amended  plea  and  contradict  the  evidence 
offered  by  the  plaintiff ;  but  at  the  conclusion  of  the  plain- 
tiff's evidence  the  defendant  made  a  motion  for  a  nonsuit, 
and  the  refusal  of  this  motion  is  assigned  as  error. 

We  do  not  deem  it  necessary  to  consider  whether  the  show- 
ing that  the  memorandum  of  merger  above  referred  to  was 
filed  in  the  office  of  the  Secretary  of  State  of  Georgia,  in  the 
absence  of  evidence  that  a  similar  memorandum  was  filed  in 
the  office  of  the  Secretary  of  State  of  Alabama,  would  be  suffi- 
cient to  establish  the  contention  of  the  plaintiff  that  the  two 
companies  had  been  consolidated.  The  defendant,  by  its 
sworn  plea,  admitted  the  allegation  of  merger  contahied  in 
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the  petition ;  and  while,  as  was  held  when  the  case  was  here  be- 
fore (114  Ga.  627,  40  S.  E.  794).  it  was  not  thereby  estopped 
to  amend  by  striking  this  admission  and  denying  the  truth  of 
the  allegation,  the  contents  of  the  original  plea  were  adnois- 
sible  in  evidence  as  an  admission  in  judicio,  and,  in  the 
absence  of  some  effort  to  contradict  or  explain  that  admis- 
sion, this  evidence  is  certainly  sn£Bcient  to  withstand  a 
motion  for  nonsait.  As  was  said  by  the  Chief  Justice  when 
the  case  was  here  before,  the  withdrawal  by  the  defendant  of 
its  admissions  of  the  truth  of  the  plaintifi's  allegations 
''would  not  have  prevented  the  plaintiff  from  introducing 
them  in  evidence  as  showing  prima  facie  what  was  admitted, 
but  *  *  *  it  would  have  given  the  defendant  an  oppor- 
tunity to  explain  and  disprove  them."  The  defendant  in  the 
present  case  introduced  no  evidence  whatever  to  show  that 
its  original  admissions  were  incorrect,  and  therefore  they 
must,  for  the  purposes  of  this  investigation,  be  taken  as  true. 
See,  on  this  subject,  Lydia  Pinkham  Med.  Co.  v.  Gibbs,  108 
Ga.  138,  33  S.  E.  945. 

2.  Complaint  is  also  made,  in  the  motion  for  new  trial,  of 
the  following  charge  of  the  court:  '^The  law  requires  of  per- 
sons engaged  in  the  carriage  of  passengers  by  railroad  the 
highest  degree  of  care  and  diligence  known  to  skilled  persons 
engaged  in  that  business."  This  charge  follows  almost 
literally  a  decision  of  the  Supreme  Court  of  Alabama,  in 
which  state  the  plaintifi's  injuries  were  received.  The  plain- 
tiff's action  was  not  brought  upon  any  particular  statute, 
but  rests  upon  his  common-law  right  to  recover  damages. 
The  common  law  as  to  the  degree  of  diligence  required  of 
the  defendant  was  therefore  applicable  to  this  case ;  and,  as 
has  been  frequently  ruled  by  this  court,  in  detamining  what 
the  common  law  on  a  given  subject  is,  the  decision  of  the 
Georgia  courts,  rather  than  those  of  some  other  jurisdiction, 
must  be  followed.  Our  own  Code  section  on  the  subject  of 
extraordinary  diligence  as  applied  to  railroads  is  merely 
declaratory  and  explanatory  of  the  common  law.  Civ.  Code 
i89S«  §  2899,  defines  extraordinary  diligence  to  be  ''that  ex- 
treme care  and  caution  which  very  prudent  and  thoughtful 
persons  use  in  securing  and  preserving  their  own  property"; 
and,  while  this  rule  applies  particularly  to  diligence  in  the 
preservation  of  property,  it  has  always  been  recognized  as 
extending  with  equal  force  to  diligence  to  prevent  injury  to 
the  person.  Under  the  uniform  decisions  of  this  court,  the 
degree  of  care  required  of  a  carrier  of  passengers  is  some- 
where between  the  comparative  and  the  superlative.  A  dis- 
tinction is  drawn  between  ''very  great"  and  "greatest." 
Thus,  in  East  Tenn.  R.  Co.  v.  Miller,  95  Ga.  738,  22  S.  E. 
660,  it  was  held  error  to  charge  that  a  railroad  company  is  re- 
quired to  observe  the  utmost  care  and  diligence  for  the  safe 
carriage  of  passengers.  See,  also,  Florida  R.  Co.  v.  Lucas, 
iioGa.  123,  35  S.  E.  283.     Taking  the  Georgia  law,  then. 
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as  applicable  to  this  case,  it  folloivs  that  the  rule  of  diligence 
laid  down  by  the  trial  judge,  viz.,  ''the  highest  degree  of  care 
and  diligence  known  to  skilled  persons  engaged  in  that  busi- 
ness," was  far  too  sweeping,  and  placed  upon  the  defendant 
company  a  burden  greater  than  that  imposed  by  the  law. 

3.  Complaint  is  also  made  of  the  following  charge:    ''You 
will  then   determine  whether  the  evidence  shows  that  the 
defendant  company  did  have  and  was  maintaining  a  good  head- 
light on  that  night ;  one  that  was  up  to  date;  the  most  im- 
proved pattern  in  use  up  to  that  time.     If  you  find  that  they 
have  shown  that,  then  you  would  not  be  authorized  to  find  a 
verdict  for  the  plaintiff  on  that  ground."     In  its  answer  the 
defendant  averred,  in  reply  to  the  allegation  of  the  petition 
that  the  headlight  on  the  engine  when  the  plaintiff's  injuries 
were  received  was  dim  and  otherwise  defective,  and  that  on 
the  occasion  in  question  it  "had  a  splendid  headlight  of  the 
latest  improved  style."     In  view  of  this  averment  of  the  plea, 
we  are  not  prepared  to  hold  that  the  charge  complained  of 
is  exTor  of  such  a  character  as  to  require  the  grant  of  a  new 
trial,  especially  since  the  court  elsewhere  in  the  charge  cor- 
rectly instructed  the  jury  on  this  subject,  so  that  it  is  by  no 
means  likely  that  they  were  misled.     But  the  charge  com- 
plained of  was  inaccurate,  and,  as  the  case  is  to  be  tried 
again,  we  call  attention  to  it  in  order  that  it  may  not  be  re- 
peated at  the  next  trial.    The  defendant  was  required  to  use 
a  headlight  that  was  up  to  the  standard  of  those  in  general 
use  and  well  suited  for  the  purposes  for  which  it  was  in- 
tended; and  it  was  not  necessary,  in  order  to  relieve  it,  that 
it  should  show  that  the  headlight  used  on  the  occasion  of  the 
plaintiff's  injuries  was  of  "the  most  approved  pattern  in 
use  up  to  that  time." 

4>  The  plaintiff's  injuries  were  occasioned  by  the  train  on 
which  he  was  riding  running  into  a  tree  which  had  been 
blown  across  the  track  in  a  windstorm  that  took  place  some 
time  prior  to  the  passage  of  the  train.    Whether  the  tree  was 
on  the  defendant's  right  of  way,  and  whether,  previously  to 
the  time  it  was  blown  down,  it  was  so  visibly  unsound  as  to 
make  it  incumbent  on  the  railroad  company,  in  the  exercise 
of  the  diligence  required  of  it  by  law,  to  remove  the  tree, 
were  sharply  contested  questions.    The  court  charged  the 
jury:    '<If  you  should  find  that  although  the  tree  in  question 
stood  outside  of  the  right  of  way  of  the  railroad  track,  just  in 
the  edge  of  it,  just  outside  of  it,  if  you  should  find  that  it  was 
aa  unsound  tree,  and  that  there  was  evidence' of  its  unsound- 
ness that  was  or  could  have  been  visible  to  the  employees  of 
the  company,  and  that  it  was  in  reach  of  the  railroad  track, 
and  that  it  was  a  tree  that  any  ordinarily  prudent  man,  in  the 
exercise  of  ordinary  care  and  skill,  could  have  discovered 
Was  dangerous  to  passengers — liable  to  be  blown  down  by  an 
ordinary  windrtorm — then  I  charge  you  that  the  company 
wouki  be  guilty  of  negligence  in  not  removing  such  a  tree  as 
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that,  if  the  evidence  shows  that  it  was  sach  a  tree;  and,  if  yon 
believe  that  that  negligence  contributed  to  the  injory  of  the 
plaintiff,  yon  should  find  in  favor  of  the  plaintiff."  Clearly, 
this  was  error  requiring  the  grant  of  a  new  trial.  It  is  never 
permissible  for  the  trial  judge  to  instruct  the  jury  that  ^ven 
acts  are  negligence,  unless  the  acts  are  such  as  to  oonstitnte 
them  negligence  per  se.  This  is  so  well  settled  by  the 
decisions  of  this  court  that  we  deem  it  necessary  to  cite  only 
one  recent  case  on  the  subject,  in  which  this  principle  of 
law  is  fully  discussed  and  the  authorities  bearing  thereon  set 
out.  See  Central  R.  Co.  v.  McKenney,  ii6  Ga.  13,  42  S.  E. 
229,  and  citations:  s.  c.  118  Ga.  53s,  45  S.  £.  430.  The 
motion  for  a  new  trial  contained  numerous  grounds,  but  only 
those  which  have  been  noticed  in  the  foregoing  require  dis- 
cussion here.  The  charge  of  the  court,  with  the  ezcepticms 
heretofore  pointed  out,  was  free  from  any  material  error,  and 
any  minor  inaccuracies  which  it  may  have  contained  will,  we 
are  sure,  in  the  light  of  what  is  here  laid  down,  be  remedied 
when  the  case  is  tried  again. 

Judgment  reversed.    All  the  Justices  concurring,   except 
SIMMONS,  C.  J.,  absent  on  account  of  sickness. 


OuTLAND  V.  Seaboard  Air  Line  Ry.  Co.  ei  al. 

(Supreme  Court  of  North  Carolina^  March  8, 1904.) 

r46  8.  E.  Rep.  735.] 

Contract  to  Furnish  Cars  for  Freight. 

Plaintiff  wrote  defendant  that  he  waa  cntting*  and  expected  to  cut  50 
car  loads  of  props  at  a  certain  point,  which  he  could  not  load  at  an j 
siding,  and  asked  for  a  train  to  load  them  on  the  main  line.  Defendant 
wrote  that  it  had  considered  his  application  to  load  a  train  on  the  main 
line  and  was  prepared  to  permit  it,  and  concluded,  ''Please  let  me  know 
when  you  desire  a  train,  and  we  wiU  take  ud  with  the  superintendent 
the  question  when  it  can  be  furnished  :"  held,  that  there  was  an  nn* 
conditional  and  complete  contract  to  furnish  cars  for  transportation  of 
the  props ;  the  day  when  the  superintendent  should  send  them  being  a 
mere  matter  of  detail  and  in  law  to  be  done  within  a  reasonable  time 
after  plaintiff  should  make  known  his  readiness  therefor. 

Same— Authority  of  General  Freight  Agent. 

One  may  contract  with  the  g^eneral  freii^ht  a^ent  of  a  division  of  a 
railroad  as.having^  authority  to  furnish  trains  for  moving  freight  un« 
der  special  contract. 

Same. 

Even  if  the  superintendent  of  transportation  of  a  railroad  had  power 
to  decline  to  furnish  cars  where  the  general  freight  agent  had  made  a 
special  contract  for  the  furnishing  of  a  train  to  move  fi^ight,  there  is  a 
complete  contract  where  plaintiff  sent  to  the  superintendent  a  request 
for  a  train,  and  the  superintendent  sent  it  to  the  general  freight  agent, 
who  wrote  plaintiff  referring  to  his  letter  to  the  superintendent,  and 
saying  that  they  had  considered  his  application  to  be  permitted  to  load 
a  train  and  were  prepared  to  permit  it. 

Same — Breach— Damages. 

Under  the  contract,  consisting  of  plaintiff's  letter,  stating  that  he 
expected  to  cut  50  car  loads  of  props  and  asking  defendant  "to  grant 
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me  train  to  load  my  props  on  the  main  line,"  and  defendant's  letter, 
agreeing'  to  furnish  '*a  train,"  there  is  no  error  in  an  instruction  to 
allow  plaintiff  such  damag'es  as  he  sustained^  by  defendant's  failure  to 
furnish  ^'trains"  of  cars  sufficient  to  transport  50  car  loads  of  props  ; 
no  train  having^  been  furnished. 

Same — Reasonable  Time— Instruction — Harmless  Error. 

An  inatmction  that  if  the  jury  believed  the  evidence  they  should  find 
that  defendant  agreed  to  furnish  plaintiff  with  cars  **as  alleged  in  the 
complaint"  (which  was  at  such  time  as  plaintiff  might  need  them)  is 
harmless,  though  the  contract  merely  required  them  to  be  furnished 
within  a  reasonable  time,  they  also  being  instructed  that  they  were  to 
allow  such  damages  as  plaintiff  sustained  by  reason  of  cars  not  being 
furnished  in  a  reasonable  time,  and  there  having,  as  matter  of  law, 
been  an  unreasonable  delay  in  furnishing  them. 

Same — Same. 

As  a  matter  of  law,  a  railroad  company  which  contracts  to  furnish 
cars  for  transporting  timber  does  not,  by  tendering  them  75  or  80  days 
after  the  contract  is  made,  perform  its  contract  in  a  reasonable  time. 

Same — Breach — Defense. 

A  railroad  company  is  not  relieved  of  liability  for  breach  of  its  con* 
tract  to  furnish  cars  to  transport  freight  by  the  fact  that  it  used  rea- 
■onable  effort  to  procure  freight  cars. 


A  railroad  company  which  contracts  to  furnish,  for  a  certain  amount 
to  be  paid  as  freight,  cars  to  transport  a  certain  amount  of  props  cut 
and  to  be  cut,  having  broken  the  contract,  is  liable  for  damages  aa  res- 
pects the  props  cut  at  the  time  of  the  contract,  as  well  as  those  there- 
after cut,  including  those  cut  after  it  gave  notice  that  it  could  not 
furnish  cars. 

Appeal  from  Superior  Court,  Northampton  County;  Moore, 
Judge. 

Action  by  W.  F.  Outland  against  the  Seaboard  Air  Line 
Railway  Company  and  others.  Judgment  for  plaintiff.  De- 
fendants appeal.    Affirmed. 

Day  &  Bell,  T.  W.  Mason,  and  Murray  Allen,  for  appellants. 
Peebles  &  Harris,  for  appellee. 

MONTGOMERY,   J.    This    action  was  brought  by  the 
plaintiff  to  recover  damages  for  an  alleged  breach  of  a  con- 
tract which  was  made  between  the  plaintiff  and  the  defendant 
in  November,  1901.    The  contract  is  in  writing,  and  is  em- 
braced in  a  written  correspondence  between  the  plaintiff  and 
the  agents  of  the  defendant.     On  the  22d  of  October  1901, 
the  plaintiff  wrote  to  C.  R.  Capps,  the  general  freight  agent 
of  the  First  Division  of  the  defendant's  road,  at  Portsmouth, 
Va.,  and  also  on  the  31st  October,  1901,  to  C.  H.  Hix,  division 
superintendent,  in  the  same  words,  as  follows:    ''Dear  Sir: 
I  am  cutting  and  expect  to  cut  50  car  loads  of  mining  props, 
27  feet  long,  near  Roxobel,  N.  C.    There  is  absolutely  no 
accommodation  for  loading  the  same  at  Roxobel  siding  as  it 
18  all  taken  up  with  cordwood.  Brown  and  Bundy's  place 
where  they  have  to  pile  their  lumber  prior  to  shipping  and 
^«  T.  Harrell's  gin  house  and  site.    Also  S.  T.  Hedgepeth 
tells  me  that  he  has  50  or  60  thousand  feet,  which  he  expects 

^  notes  at  end  of  case. 
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to  begin  to  cut  and  load  now  soon  at  Rozobel  if  he  has  not 
already  started,  and  further  were  it  possible  for  me  to  load  at 
Roxobel,  your  company  has  not  any  place  for  me  to  drop  the 
props  on,   prior  to  loading,  and  Liverman,  the  party  who 
owns  the  land  adjoining  the  depot  will  not  allow  any  one  to 
drop  props  on  his  premises  without  paying  him  one  cent 
per  log  for  use  of  same,  which  charges  I  am  not  willing  to 
pay.    Consequently  under  the  many  existing  circumstances,  I 
respectfully  ask  you  to  grant  me  train  to  load  my  props  on  the 
main  line.    I  think  that  there  is  no  doubt  but  what  I  could 
load  a  train  in  one  day.''    The  letter  to  Hix  was  sent  by  him 
to  Capps,  and  on  the  i8th  of  November,  1901,  Capps  wrote 
to  the  plaintiff,  at  Woodland,  in  Bertie  county,  N.  C.,  along 
the  line  of  the  First  Division  of  the  defendant  company,  a 
letter    in  the  following  words:    "Dear  Sir:    Referring  to 
your  letter  of  October  3 1  to  Mr.  Hix,  we  have  considered  your 
application  to  be  permitted  to  load  a  train  of  mine  props  on 
the  main  line  near  Roxobel,  N.  C,  and  are  prepared  to  per- 
mit this,  subject  to  the  rules  governing  the  loading  of  cord 
wood  on  the  main  line,  with  which  you  are  familiar.    These 
rules  of  course  provide  that  you  will  be  allowed  from  sunrise 
to  sunset  for  loading,  and  that  the  special  train  must  make 
way  at  all  times  for  other  trains.    The  rates  to  be  charged 
you  will  be  the  full  local  rates  from  Roxobel  to  destination. 
Please  let  us  know  when  you  desire  a  train,  and  we  will  take 
up  with  Superintendent  Hix  the  question  of  when  it  can  be 
furnished. ' '    There  was  evidence  tending  to  show  that  before 
the  18th  of  November,  1901,  the  date  of  the  contract,  the 
plaintiff  had  already  cut  a  large  number  of  the  mine  props, 
and  that  after  the  22d  of  November,  1901,  when  Capps  notified 
the  plaintiff  that  he  feared  he  would  be  unable  to  furnish  him 
the  train  if  the  props  were  to  be  shipped  to  some  point  in 
Pennsylvania  or  beyond  the  defendant's  line,  the  plaintiff  cat 
other  props.    There  was  further  evidence  that  the  plaintifi 
hauled  a  large  number  of  the  props  to  the  defendant's  rail- 
road, and  was  ready  and  able  to  load  as  many  as  350,000 
feet.    The  defendant  did  not  offer  to  furnish  the  cars  or  a 
train  until  about  the  last  of  February,  1902,  when  the  plain- 
tiff refused  to  use  them. 

The  chief  contention  in  the  case  of  the  defendant  is  that 
there  was  no  contract  between  the  plaintiff  and  the  defendant 
to  furnish  cars  for  the  transportation  of  the  props,  for  that  the 
letter  from  Capps  to  the  plaintiff  of  the  i8th  of  November, 
upon  its  face,  was  but  a  conditional  contract,  dependent  upon 
the  ratification  or  approval  by  Hix,  the  division  superintend- 
ent, and  that  the  condition  is  found  in  the  last  three  lines  of 
the  letter,  .which  is  in  these  words:  ''Please  let  us  know 
when  you  desire  a  train,  and  we  will  take  up  with  Superin- 
tendent Hix  the  question  when  it  can  be  furnished."  It  is 
clear  to  us  that  the  letter  of  the  i8th  of  November,  in  its 
entirety,  read  in  connection  with  the  plaintiff's  letter  of  the 
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22d  of  November  to  Capps,  famishes  an  aoconditipnal  and  a 
complete  contract  to  furnish  the  plaintiff  with  the  cars  to 
transport  the  props.  The  day  when  Hix  the  division  super- 
intendent, should  send  the  cars  to  the  place  of  shipment,  was 
a  mere  matter  of  detail,  and  in  law  to  be  done  within  a  rea- 
sonable time  after  the  plaintiff  should  make  known  his  readi- 
ness for  the  cars. 

Bat  the  defendant  insists,  further,  that,  if  the  contract  was 
a  complete  one,  the  general  freight  agent  Capps  had  no 
power  or  authority  to  bind  the  defendant  by  his  act.    The 
defendant    introduced    two    witnesses    who    testified  that 
the     power    to    make    contracts    (or  furnishing  trains  on 
the     First    Division  actually  reposed  in  Hix.    Capps  had 
no  snch  power.    We  think  that  that  testimony,  in  a  case 
like  .  this,   is    in    effect  a  conclusion  of  law  on  the  part 
of   the  witnesses,   and    that    it  was  not  a  correct  conclu- 
sion.    The  defendant  held  Capps  out  as  its  general  freight 
agent  of  its  First  Division,   and    that  designation  carries 
with     it,   in    law,  the    power    to    do    all    acts  connected 
with  the  handling  of  freight  and  fixing  special  rates,  the  fur- 
nishing of  trains  for  the  movement  of  freight  under  special 
contract,  and  all  matters  pertaining  to  the  subject  of  freights, 
which  the  company  itself  could  do.     It  could  not  be  that  Hix, 
the  superintendent  of  transportation,  could  have   the  power 
to  decline  to  furnish  cars  to  a  customer  at  cettain  times  and 
places,  in  cases  where  the  general  freight  agent  had  made 
special  contract  with  customers  to  furnish  them.     But  if  that 
were  not  so,  the  contract  is  a  complete  one,  because  Hix  sent 
the  plaintiff's  letter  in  reference  to  the  transportation  of  these 
props  to  Capps,  and  Capps,  after  that  time,  in  his  letter  to 
the  plaintiff,  stated  that  he  had  knowledge  of  the  plaintiff's 
letter  to  Hix,  ''and  that  we  have  considered  your  application 
to  be  permitted  to  load  the  train  of  mine  props  on  the  main 
line  near  Roxobel,  and  are  prepared  to  permit  this,  subject, ' ' 
etc.     So  the  correspondence  discloses  the  joint  consideration 
of  this  contract  by  both  Capps  and  Hix,  even  if  Hix's  ap- 
proval is  necessary.     His  honor  was  therefore  right  when  he 
refused  to  charge  the  jury,  at  the  request  of  the  defendant, 
that  there  was  no  contract  betiveen  the  plaintiff  and  the  de- 
fendant in  respect  to  furnishing  the  cars;  and  also  in  his  re- 
fusal to  instruct  the  jury  "that  if  they  believed  the  evidence 
that  Capps,  the  general  freight  agent,  had  no  authority  to 
make  a  contract. ' ' 

The  next  in  importance  of  the  defendant's  contentions  is 
that  the  evidence  on  the  fourth  issue  did  not  warrant  his 
honor  in  instructing  the  jury  that  if  they  believed  the  evi- 
dence they  should  answer  the  issue  in  the  a£Brmative.  The 
language  of  the  fourth  issue  was  as  follows:  ''Did  the  de- 
fendant, on  or  about  the  i8th  of  November,  190 1,  contract 
and  agree  with  the  plaintiff  to  furnish  the  plaintiff  with  trains 
of  cars  upon  which  to  load  mine  props  and  to  allow  him  to 
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load  the  8%me  at  his  log  yard  on  the  main  line  of  the  defend- 
ant's road,  as  alleged  in  the  second  cause  of  action  stated 
in  the  complaint?"  The  allegation  on  that  snbject  in  the 
complaint  was  that  the  defendant  was  to  furnish  the  plaintiff, 
at  such  time  as  he  might  need  the  same,  trains  of  cars  upon 
which  to  load  the  mine  props.  The  contract,  as  we  have 
seen,  in  its  treaty,  was  based  upon  the  letter  of  the  plaintiff 
to  Capps  and  Hiz,  which  is  set  out  above.  In  those  letters 
the  plaintiff  said  he  was  cutting,  and  expected  to  cut,  50  car 
loads  of  props,  and  asked  the  defendant  '^to  grant  me  train  to 
load  my  props  on  the  main  line."  The  letter  of  Capps  of 
the  1 8th  of  November  refers  to  the  letter  from  thb  plaintiff  to 
him,  and  in  that  letter  Capps  writes  of  furnishing  a  train. 
[Italics  ours].  That  is  the  ground  on  which  the  defendant 
rests  his  contention  that  the  evidence  did  not  fit  the  issue. 
His  honor,  no  doubt,  considered  that  the  defendant  had  notice 
that  the  plaintiff  would  require  accommodations  in  the  way  of 
train  service  to  transport  the  50  car  loads  of  props  mentioned 
in  the  contract,  and  he  instructed  the  jury  upon  the  evidence 
(the  contract)  that  they  should  allow  the  plaintiff  such  dam- 
ages as  he  sustained  by  reason  of  the  failure  of  the  defendant 
to  furnish  the  plaintiff  trains  of  cars  [Italics  ours]  at  his  log 
yard  on  the  defendant's  main  line,  sufficient  to  transport  so 
cars  loads  of  mine  props  within  a  reasonable  time.  We  think 
the  construction  his  honor  put  upon  the  contract  was  a  cor- 
rect one,  and,  that  being  so,  no  fault  can  be  found  with  the 
instruction  which  he  gave. 

But  the  defendant  further  says  that  it  nowhere  appears  in 
the  evidence  that  the  cars  were  to  be  furnished  at  such  time 
as  he  (the  plaintiff)  might  need  the  same,  as  was  declared  in 
the  complaint.  That  is  true,  but  the  charge  was  not  harm- 
ful, because  his  honor  said  that  the  defendant  was  required  to 
furnish  the  cars  within  a  reasonable  time.  On  the  question 
of  tbe  reasonableness  of  time  within  which  the  defendant  was 
to  have  furnished  the  cars,  raised  by  the  fifth  issue,  his  honor 
told  the  jury  that  if  they  believed  the  evidence  they  should 
say  that  the  defendant  had  failed  to  perform  its  part  of  the 
contract  within  a  reasonable  time.  His  honor  then  decided 
that  that  question  was  a  question  of  law,  and  in  that  view  we 
concur.  ''What  is  a  reasonable  time  within  which  a  contract 
must  be  performed  is  a  matter  of  law  for  the  court,  when  it 
depends  upon  the  construction  of  a  contract  in  writing,  or 
upon  undisputed  extrinsic  facts. "  9  Cyc.  615,  and  cases  there 
cited.  Seventy-five  or  eighty  days  had  passed  between  the 
date  of  the  contract  and  the  time  when  the  defendant  tendered 
the  cars.  That,  in  law,  was  an  unreasonable  delay,  and  is 
not  palliated  by  the  fact  that  the  defendant  used  reasonable 
efforts  to  procure  foreign  cars  upon  which  the  props  might  be 
loaded.  That  was  a  matter  which  the  defendant  should  have 
looked  to  before  making  tbe  contract. 

The  defendant  further  contends  that  the  plaintiff  ought  not 
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to  recover  damages  for  any  loss  he  may  have  sustained  by 
reason  of  the  defendant  net  having  furnished  cars  to  ship 
such  props  as  were  cut  by  the  plaintiff  before  the  contract 
was  made.  There  is  no  force  in  that  contention,  for  the  de- 
fendant knew  from  the  letters  of  the  plaintiff  that  a  large 
number  of  props  had  been  cut  before  the  day  of  the  date  of 
the  contract,  and  that  he  wanted  to  ship  them.  The  agree- 
ment to  pay  the  freight  for  such  shipment  was  a  sufficient 
consideration  to  support  the  contract. 

Then,  again,  the  defendant  insists  that  such  props  as  were 
cut  after  the  defendant  had  said  that  it  might  not  be  able  to 
furnish  the  cars  could  not  be  made  the  subject  of  damages. 
The  contract  being  a  valid  one,  as  we  have  said,  the  plaintiff 
had  a  right  to  proceed  under  it,  and  it  was  not  in  the  power 
of  the  defendant  to  put  an  end  to  its  obligation  to  perform  its 
part  of  the  contract,  simply  because  it  could  not  carry  it  out. 
If  that  were  the  law,  no  person  who  may  have  been  aggrieved 
by  a  breach  of  contract  could  have  redress  against  one  who 
had  violated  his  part  of  it,  because  he  could  not  specifically 
perform  what  he  had  agreed  to  do; 

But  the  defendant  says  that  the  plaintiff  should  have 
stopped  his  operations  when  he  found  that  the  defendant 
could  not  furnish  cars  to  transport  the  props  to  Northern 
points.  Under  the  contract  there  was  nothing  said  about  the 
point  of  destination  of  the  shipment  of  the  props,  and  it  was 
the  defendant's  duty  to  have  furnished  the  cars  and  to  have 
transported  the  props  to  any  point  on  its  own  line. 

The  question  of  the  measure  of  damages  does  not  arise,  for 
it  was  agreed  on  both  sides  that  if  the  plaintiff  was  entitled  to 
recover  anything  he  was  entitled  to  recover  $2  per  thousand 
feet,  or  a  total  of  $350,  and  the  sixth  issue  was  answered 
accordingly. 

Upon  a  full  examination  of  the  case,  we  are  satisfied  that 
there  is  no  error. 

NOTBS. 

OARIUAGB  OF  FRBIGHT— MBASUBB   AND  BLBMENTS  OF 

DAM4.aBS  FOB  DBLAY. 

I.  Scope  of  Note. 
n.  In  General. 

1.  General  Rule. 

2.  Implied  Contract  to  Transport  within  Reasonable  Time. 

3.  Form  of  Action  Immaterial. 

4.  Rule  Applicable  to  Merchandise  Which  Can  Be  Replaced. 

5.  Failure  to  Furnish  Facilities. 

6.  Compelled  to  Ship  to  Another  Market. 

7.  Shipment  to  Another  Market  for  Carrier's  Benefit. 

8.  Refusal  to  Receive  Live  Stock  for  Shipment — Liable  for  All 

Loss. 

9.  Shrinkafire  of  Live  Stock. 

10.  Loss  from  Failure  to  Care  for  Live  Stock—Assumption  of  Duty 

by  Shipper. 

11.  Wrongful  Failure  to  Receive  for  Carriag^e. 

12.  Failure  to  Notify  of  Arrival. 

10  R  R  R— 31 
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13.  Asrreement  to  Sell  at  Fixed  Price  or  Leave  with  Comminion 

Merchant. 

14.  Only  Portion  of  Freight  Carried. 

15.  Delay  Depriying^  Goods  of  Value  for  Shipper's  Pnrpose. 

16.  Higher  Price  for  Portion  of  Shipment  on  Account  of  Delay- 

Reduction  of  Damages. 

17.  Value  at  Destination  Controllings. 

18.  Value  on  Day  It  Should  Have  Been  Delivered. 

19.  Value  at  First  Available  Market. 

20.  Evidence  of  Fluctuations  in  Market  Value  WhUe  Delayed. 

21.  "Cornered  Market." 

22.  Same— Recovery  Not  Prevented  by  Unlawful  Acts  of  Third 

Parties. 

23.  Money  Standard — Shipment  to  Foreign  Country. 

III.  Household  Goods  and  Other  Property  Not  Intended  for  Market 

1.  In  General. 

a.  Inconvenience  from  Being*  Deprived  of  Use  of  Property. 

2.  Rental  Value  of  Cotton  Press. 

3.  Rental  Value  of  Cotton  Gin. 

4.  Cost  of  Replacing  Machinery,  with  Interest. 

5.  Delay  in  Delivering  Machinery — Value  of  Use. 

6.  Competition  for  Premium — Building*  Plans. 

7.  Same — Model. 

8.  Baggage. 

9.  Same— Excessive  Verdict, 
rv.  Expenses. 

1.  General  Rule. 

2.  Expenses  Incurred  in  Obtaining*  Possession  of  Property. 

a.  Searching  for  Property. 

b.  Finding  Property  Delivered  to  Wrong  Person. 

c.  Traveling  Expenses. 

d.  Same — Cost  of  Telegrams  and  Cab  Hire. 

e.  Hunting  for  Property  and  Defending  Title. 

f .  Discovery  after  (Departure  of  Vessel)  of  Absence  of  Tmnk— 

Hire  of  Tug*,  Cable  to  Destination,  and  Hotel  Expenses 
While  Waiting  for  Another  Boat. 

g.  Expense  of  Searching  for  Bagg*age. 

3.  Refusal  to  Receive  Goods— Cost  of  again   Carryins*  to  Depot. 

4.  Refusal  to  Deliver — Expense  of  again  Sendine  for  Freight 

5.  Commercial  Traveler's  Expenses  While  Waiting  for  Samples. 

6.  Refusal  to  Carry — Cost  of  Another  Conveyance. 

7.  Expense  of  Moving  Cars  to  Warehouse. 

8.  Cost  of  Reshipping. 

9.  No  Pro  Rata  Allowance  for  Partial  Carriage. 

10.  Cost  of  Keeping  Freight  during  Delay. 

11.  Cost  of  Protecting  Property  from  Weather  Where  Wrongful 

Refusal  to  Accept  for  Transportation. 

12.  Extra  Expense  of  Feeding  Live  Stock. 

13.  Excess  in  Cost  of  Keeping  Cattle  at  Shipping  Point. 

14.  Extra  Cost  of  Keeping  Live  Stock  at  Point  Where  Delayed. 

15.  Feed  for  Cattle  and  Additional  Insurance. 
V.  Miscellaneous. 

1.  Nominal  Damages. 

a.  Possession  Immediately  after  Delivery  to  Wrong  Party. 

b.  Sale  Not  Delayed. 

c.  Worthless  Goods. 

2.  Exemplary  Damages. 

a.  Malice  or  Willfulness. 

b.  Rudeness  in  Refusing  to  Deliver. 

3.  Whether  Total  Value  of  Goods  Recoverable. 

a.  Conversion. 

b.  Cannot  Abandon  Goods. 

c.  Damaged  Goods. 

d.  Of  Value  at  Certain  Time  Only,     . 
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e.  Acconnt  Barred  by  Limitations. 

f .  Diversion  through  Negfligence  of  Initial  Carrier. 

4.  Mental  Suffering. 

a.  Delay  in  Shipment  of  Corpse. 

b.  Same — Excessive  Verdict. 

c.  Failure  to  Deliver  Medicines  for  Use  of  Wife— Husband's 

Mental  Suffering. 

d.  Same— Physical  and  Mental  Suffering  of  Wife. 

e.  Delay  in  Carrying  Museum. 

f  •  Delay  in  Delivering  Household  Goods. 

5.  Speculative  Profits. 

a.  Jams  of  Profits  in  Selling  Goods. 

b.  Profits  from  Preparing  Goods  for  Market. 

c.  Stoppage  of  Manufactory — Delay  in  Delivering  Machinery, 

d.  Same— Failure  to  Deliver  Fuel. 

e.  Same — Failure  to  Deliver  Raw  Material. 
^  Proximate  Cause. 

a.  In  General. 

b.  Increased  Expense  of  Constructing  Highway. 

c.  Failure  to  Furnish  Certain  Kind  of  Cars — LfOss  from  Refusal 

to  Ship  in  Smaller  Cars. 

d.  Failure  to  Carry  Theater  Troupe— Inability  to  Keep  Other 

Engagements. 

e.  Damage  Prior  to  Carrier's  Possession. 

f.  Delayed  Baggage— Cost  of  Clothing. 

g.  Traveling  Salesman's  Ix>sb  of  Time. 

h.  Physician's  Bill  Where  Failure  to  Deliver  Medicines— In- 
sufficiency of  Evidence. 

i.  Failure  to  Evade  Blockade. 

j.  Failure  to  Carry  Where  Owner  Did  Not  Intend  to  Ship. 

k.  Grain  Becoming  Heated. 

1.  Failure  to  Deliver  Still  Worm— Loss  of  Raw  Material  from 
Lack  of  Barrels. 
VI.  Recovery  of  Special  Damages  from  Delay  Depending  upon  Whether 

Carrier  Had  Notice  of  Purpose  of  Shipment. 
1.  In  General. 

a.  Notice  When  Entering  into  Contract. 

b.  Notice  at  Destination— Failure  to  Deliver  Promptly. 

c.  Sufficiency  of  Notice. 

d.  Parole  Evidence  of  Notice. 

2.  Notice  That  Freight  Is  Intended  for  Market. 

3.  Machinery  Needed  for  Special  Purpose. 

4.  Building  Material  Needed  for  Special  Purpose. 

5.  Injury  to  Business  from  Failure  to  Deliver  Goods. 
6. '  Professional  Instruments. 

7.  Order  Book. 

8.  Commercial  Traveler's  Samples. 

9.  Photograph  Outfit  Needed  for  Special  Occasion. 

10.  Wagon  Needed  for  Special  Occasion. 

11.  Goods  for  Exhibition. 

12.  Baggage— Loss  of  Situation  and  Increased  Traveling  Expenses* 

13.  Clothing  and  Household  Groods — Sufferings  of  Family. 

14.  Injury  to  Cattle  from  Want  of  Feed. 

15.  Money  to  Pay  Insurance  Premium. 

16.  Expense  of  Team  While  Waiting  for  Arrival. 

17.  Loss  of  Time. 

18.  Stoppage  of  Work,  and  Wages  of  Hands. 

19.  Existence  of  Parents  of  Corpse. 

20.  Fine  for  Unloading  Cattle  within  State. 

21.  Special  Value  of  Stock. 

22.  Notice  That  Freight  Is  Shipped  in  Pursuance  of  Contract  of  Sale. 

a.  In  General. 

b.  Fruit  Trees — Any  Loss. 

c.  Carrier  without  Knowledge  of  Contract. 
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d.  Consignee  with  Option  to  Accept  or  Ref  nae. 

e.  Carrier's  Liability  Not  Varied  by  Consigrnor's  Settlement 

with  Consifirnee. 
f  •  Waiver  of  Consignor's  Rights, 
g.  Where  Other  Grain  Can  Be  Substituted, 
h.  Notice  of  Terms  of  Contract  Held  Essential. 
i.  Necessity  of  Express  Stipulation  in  Contract. 
j.  Executory  Contracts. 

I.  SCOPE  OF  NOTE. 

While  the  rules  and  principles  stated  and  illustrated  in  this  note  may 
be  applicable  to  contracts  of  other  classes,  it  will  be  found,  upon  exam- 
ination, that  most  of  our  space  is  devoted  to  illustrating  these  principles 
with  carrier  cases.  These  illustrations,  we  think,  may  prove  of  special 
value  to  those  interested  in  railroad  law. 

This  article  includes  all  cases  of  delay  for  which  a  carrier  is  responsi- 
ble, from  whatever  cause,  with  respect  to  thecarrfage  of  goods,  carriage 
of  Uve  stock,  and  carriage  of  baggage. 

II.  IN  GENERAL. 

1.  GENERAL  RULE. 

The  damages  recoverable  for  delay  in  the  carriage  or  delivery  of 
freight,  no  matter  from  what  cause  if  the  carrier  is  responsible  therefor, 
is  the  difference  between  its  value  at  the  time  and  place  it  should  have 
been  delivered  and  its  value  when  it  was  delivered,  with  interest,  after 
deducting  the  amount  due  on  account  of  freight  charges,  whether  the 
loss  in  v£Lue  was  the  result  of  a  fall  in  prices,  or  from  physical  injury 
caused  by  the  delay. 

United  States. ^BwtMey  v.  Memphis,  etc.,  R.  Co.  (C.  C),  13  Fed.  330  ; 
Central  Trust  Co.  of  New  York  v.  Savannah  &  W.  R.  Co.  (C.  C),  69  Fed. 
683 ;  The  Golden  Rule  (C.  C. ) ,  9  Fed.  334 ;  Milne  v.  Douglass  (C.  C. ),  17 
Fed.  482 ;  Page  v.  Munro,  Fed.  Cas.  No.  10.665 ;  In  re  Petersen  v.  Case 
(C.  C),  21  Fed.  885 ;  Rowe  v.  The  City  of  Dublin,  Fed.  Cas.  No.  12,094 ; 
The  Vaughan,  14' Wall.  (U.  S.)  258. 

Arkansas,— yLvLTTtll  v.  Pacific  Express  Co.,  54  Ark.  22, 14  8.  W.  1098. 26 
Am.  St.  Rep.  17 ;  St.  LrOuis,  I.  M.  A  S.  Ry.  Co.  v.  Mudford,  48  Ark.  502, 
3  S.  W.  814;  St.  LouU,  etc.,  R.  Co.  v.  Neel,  56  Ark.  279, 19  S.  W.  963 ; 
St.  Louis,  etc.,  R.  Co.  v.  Phelps,  46  Ark.  485. 

Ca/(/^n»fa.— Ringgold  v.  Haven,  1  Cal.  108. 

Delaware, — McHenry  v,  Philadelphia,  etc.,  R.  Co.,  4  ELarr.  (Del.) 
448. 

Georgia,— AtltLntai,  etc.,R.  Co.  v.  Texas  Grate  Co.,  81  Ga.  602,  9  S. 
E.  Rep.  600,  40  Am.  A  Eng.  R.  Cas.  130 ;  Celumbus  &  W.  Ry.  v, 
Flournoy,  75  Ga.  745  ;  East  Tennessee,  etc.,  R.  Co.  v,  Johnson,  85  Ga. 
497, 11  S.  E.  Rep.  809,  45  Am.  A  Eng.  R.  Cas.  340 ;  Skellie  v.  Central  R., 
etc.,  Co.,  81  Ga.  56,  6  S.  E.  Rep.  811. 

Illinois, — Chicago,  etc.,  R.  Co.  v.  Dickinson,  74  HI.  249 ;  Chicago,  etc., 
R.  Co.  V.  Stanbro,  87  111.  195  ;  Galena  A  C.  U.  R.  Co.  v,  Rae.  18  111.  488 ; 
Illinois  Cent.  R.  Co.  v,  Cobb,  72  111.  148  ;  Illinois  Cent.  R.  Co.  v.  Mc- 
Clellan,  54 111.  58 ;  Sangamon,  etc.,  R.  Co.  v.  Henry,  14  Ul.  156  ;  Wabash, 
St.  L.  A  P.  Ry.  Co.  v.  Lynch,  12  111.  App.  (12  Brada.)  365. 

/»£ff ana.— Michigan  Southern,  etc.,  R.  Co.  v.  Caster,  13  Ind.  164. 

Indian  Territory.— MisBOtirif  etc.,  R.  Co.  v.  Truskett,  2  Ind.  Terr. 
633.  53  S.  W.  444. 

/owa.—llvidaon  v.  Northern  Pac.  R.  Co.,  92  Iowa  231,  60  N.  W.  608. 

Kansas,— Kktma  Pac.  R.  Co.  v,  Reynolds,  8  Kan.  623 ;  Missouri  Pac 
R.  Co.  V.  McGrath,  3  Kan.  App.  220,  44  Pac.  39. 

Kentucky,— L^vA%yi\\t  A  N.  R.  Co.  v.  Smith,  10  Ky.  Law  Rep.  514, 
9  S.  W.  Rep.  493  ;  Albrecht  v,  Louisville  A  N.  R.  Co.,  10  Ky.  Law  Rep. 
449;  Newport  News,  etc.,  R.  Co.  v,  Mercer,  96  Ky.  475,  29  S.  W.  301; 
Newport  News  A  M.  V.  R.  Co.  v.  Reed,  10  Ky.  Law  Rep.  1020. 

Louisiana,— L^y^trj  v.  Young,  1  La.  232. 

Maine,— "UvaikLzm.  v,  Boston,  etc.,  R.  Co.,  70  Me.   164 ;  Nourse  v. 
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Snow,  6  Me.  206 ;  Palmer  v.  Penobscot  Lumbering  Asso.,  90  Me.  193,  38 
^tl.  106. 

Afaryland.—C^m6en  Consolidated  Oil  Co.  v.  Schlens  &Co.,  59  Md.  31. 

Massachusetts. — Catting  v.  Grand  Trunk  R.  Co.,  13  Allen  (Mass.) 
361 ;  Fox  V.  Boston,  etc.,  R.  Co.,  146  Mass.  220, 19  N.  B.  222,  37  Am.  & 
ISng.  R.  Cas.  632  ;  Uarrey  v.  Connecticut,  etc.,  Rivers  R.  Co.,  124  Mass. 
421 ;  Scott  V.  Boston,  etc..  Steamship  Co.,  106  Mass.  468 ;  Smith  v.  New 
Haven,  etc,  R.  Co.,  12  Allen  (Mass.)  531. 

A/rV:A«/^aii.— Houseman  v.  Transportation  Co.,  104  Mich.  300,  62  N.  W. 
290 ;  Ward's  C.  &  P.  L.  Co.  v.  Blkins,  34  Mich.  439. 

Minnesota, — Cowley  v.  Davidson,  13  Minn.  92. 

Mississi^. — Anderson  v.  Louisville,  etc.,  R.  Co.  (Miss.),  15  So.  795 ; 
Vicksburg,  etc.,  R.  Co.  v.  Ragsdale,  46  Miss.  456. 

^mo«rf.— Faulkner  v.  South  Pac.  R.  Co.,  51  Mo.  311 ;  Bimey  v. 
Wabash,  St.  L.  Bl  P.  Ry.  Co.,  20  Mo.  App.  470 ;  Gann  v.  Chicago  6.  W. 
R.  Co.,  72  Mo.  App.  34 ;  Gelvin  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  21 
Mo.  App.  273  ;  Lesinsky  v.  Great  Western  Dispatch,  13  Mo.  App.  575 ; 
Shelby  v.  Missouri  P.  R.  Co.,  77  Mo.  App.  205 ;  Sturgeon  v.  St.  Louis, 
etc. ,  R.  Co.,  65  Mo.  569. 

Contra. 

In  Vaughn  v.  Wabash  Ry.  Co.,  62  Mo.  App.  461,  it  is  held  that  when 
cattle  are  delayed  in  transit  through  the  negligence  of  the  carrier  the 
shipper  is  not  entitled  to  recover  as  part  of  his  damages  any  decline  in 
their  market  value  between  the  time  they  should  have  arrived  and  that 
of  their  actual  arrival  at  the  point  of  destination.  In  tdis  case  it  is  said 
in  the  opinion  :  '*It  would  be  a  novel  proposition  that,  when  there  has 
been  a  delay  in  a  shipment  and  there  has  been  an  advance  in  the  market, 
the  carrier  when  sued  for  damages  for  the  delay  could  recoup  the  amount 
realized  by  the  shipper  by  reason  of  the  advance.  This  we  think  is  suf- 
ficient to  show  that  the  damages  against  the  carrier  ought  not  to  be 
increased  by  a  decline  in  the  market  under  like  circumstances." 

New  Hampshire.— BtLiley  v.  Shaw,  24  N.  H.  297. 

New  yorh.—Briggu  v.  New  York  Cent.  R.  Co.,  26  Barb.  (N.  Y.)  515 ; 
Bracket  v.  McNair  (N.  Y.),  14  Johns.  170,  7  Am.  Dec.  447 ;  Conger  v. 
Hudson  RiverR.  Co.,  6  Duer (N.  Y.)  375 ;  Griffin  v.  Colver,  16  N.  Y.  489 ; 
Holdenv.  New  York  Cent.  R.  Co.,  54  N.  Y.  662 ;  Jones  v.  New  York, 
etc.,  R.  Co.,  29  Barb.  (N.  Y.)  633;  Kent  v.  Hudson  River  R.  Co.,  22 
Barb.  (N.  Y.)  276 ;  Livingston  v.  New  York  Cent.,  etc.,  R.  Co.,  5  Hun 
(N.  Y.)  562 ;  Medbury  v.  New  York,  etc.,  R.  Co.,  26  Barb.  (N.  Y.)  564  ; 
Sherman  v.  Hudson  River  R.  Co.,  64  N.  Y.  254 ;  Ward  v.  New  York  Cent. 
R,Co.,47N.  Y.  29. 
Contra. 

In  Wlbert  v.  New  York  A  Erie  R.  Co.  (N.  Y.),  19  Barb.  36,  it  is  held 
that  the  difference  between  the  price  of  the  commodity  at  the  time  it 
should  have  been  delivered  and  the  price  at  the  time  it  was  delivered 
cannot  be  recovered  in  an  action  for  failure  to  convey  butter  to  market 
within  a  reasonable  time.  In  this  case  it  is  said  in  the  opinion  :  "Was 
the  decline  in  the  price  of  the  butter,  between  the  time  when  it  should 
have  arrived  in  New  York,  had  the  defendant  used  due  diligence,  and 
the  time  when  it  did  arrive,  a  natural  result  of  the  delay  of  the  defend- 
ant to  deliver  it,  and  was  the  loss,  by  the  decline  in  price,  a  proximate 
consequence  of  the  delay  ?  It  is  not  enough  that  we  cannot  see  if  the 
butter  had  arrived  in  New  York  five  or  six  days  sooner,  ^nd  the  plain* 
tiff^s  had  sold  it,  they  would  have  realized  a  larger  amount  for  it.  The 
question  is,  what  connection  or  relation  was  there  between  the  act 
complained  of  and  the  decline  in  the  market  in  the  price  of  butter  ?  I 
am  unable  to  see  any.  It  was  in  consequence  of  the  decline  in  price 
that  the  plaintiffs  were  unable  to  realize  as  much  as  they  otherwise 
might  have  realized.  If  the  price  of  butter  had  advanced  during  the  delay 
of  five  or  six  days,  they  would  have  realized  a  larger  sum  for  their  butter 
<in  case  they  sold  upon  arrival)  than  they  would,  had  it  arrived  at  the 
proper  time  and  they  had  sold  it,  and  yet  who  can  say  that,  in  the  case 
supposed,  the  prompt  arrival  of  the  butter  caused  the  advance  in  price.** 
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And  Ic  Jones  v.  New  York  A  Erie  R.  R.  Co.  (N.  Y.),  29  Barb.  633,  it 
was  held  that  the  difference  between  the  price  of  the  g^oods  at  the  time 
they  should  haye  been  delivered  and  the  price  at  the  time  they  were 
delivered  could  not  be  recovered  as  damages  in  an  action  for  failure  to 
transport  dried  apples  to  market  within  a  reasonable  time.  In  this  case 
it  is  said  in  the  opinion  :  **One  of  the  cars  arrived  in  New  York  in  due 
time*  and  there  is  no  complaint  as  to  that.  The  plaintiff  w^  in  New 
York,  and  inquired  the  price  of  apples  all  round  the  city ;  was  there  for 
the  purpose  of  learning  the  market  price.  When  the  first  car  arrived,  the 
price  of  dried  apples  was  eight  cents  a  pound,  and  when  the  other  car 
arrived  they  were  only  worth  seven  and  a  half  cents,  and  at  this  price 
the  plaintiff  sold  his  apples.  Why  did  the  plaintiff  wait  from  the  12th, 
when  the  first  car  of  apples  reached  him,  until  the  16th,  when  the  other 
car  came,  without  sel  ling  the  apples  that  had  reached  the  market  ?  Why 
did  he  not  sell  those  that  came  on  the  12th  at  eight  cents  ?  How  do 
we  know  but  that  he  was  waiting  for  a  better  price?  The  case 
does  not  tell  us  when  he  did  sell.  He  may  have  waited  for  ought  we 
know  for  a  month,  and  the  price  may  have  been  fluctuating  daily ; 
and  it  may  have  been  at  times  before  he  sold,  higher  than  eight  cents. 
He  owned  the  apples,  and  was  not  obliged  to  sell,  though  he  may  have 
been  offered  ten  or  more  cents  a  pound.  The  rule  against  which  I 
contend  is  arbitrary.  It  simply  looks  to  the  price  of  the  article  on  the 
day  when  the  carrier  should  have  delivered  it,  and  the  price  on  the  day 
when  it  was  delivered  ;  and  if  there  has  been  a  decline  in  the  price,  the 
carrier  is  to  respond  in  damages  precisely  the  amount  of  the  difference, 
without  any  regard  to  the  contingency  as  to  the  owner  selling  on  the 
day  of  arrival,  or  any  other  contingencies.  If  there  has  been  an  ad- 
vance in  price  during  the  delay,  this  is  the  good  luck  of  the  owner,  that 
is,  if  we  assume  that  he  would  have  sold  the  property  on  arrival,  in 
case  it  had  come  on  the  day  it  should  have  come,  we  must  also  assume 
that  he  does  sell  on  the  da,y  it  does  arrive,  and  does  not  wait  for  a 
further  advance,  until  the  price  declines  lower  than  it  had  been  at  any 
previous  time.    Thus,  innumerable  contingencies  may  be  supposed." 

North  Carolina.— Ltindley  v,  Richmond,  etc.,  R.  Co.,  88  N.  Car.  547, 
9  Am.  A  Bng.  R.  Cas.  31 ;  Waters  v.  Richmond  &  D.  R.  Co.,  110  N.  Car. 
338  14  8.  £.  802. 

OAf^.-^Baltimore  A  O.  R.  Co.  v.  O'DonneU,  49  Ohio  St.  489,  32  N.  E. 
476 ;  Devereux  v.  Buckley,  34  Ohio  St.  16,  32  Am.  Rep.  342,  21  Am.  Rj. 
Rep.  72. 

Annsylvania.—Ttinner  v.  Oil  Creek  R.  Co.,  53  Pa.  St.  411 ;  O'Conner 
V.  Foster,  10  Watts  (Pa.)  418. 

South  Carolina,— AringeT  V,  Sonth  Carolina  R.  Co.,  29  S.  Car.  265, 
7  S.  E.  493, 35  Am.  A  Eng.  R.  Cas.  519. 

Tennessee. — East  Tennessee,  etc.,  R.  Co.  v.  Hale,  85  Tenn.  69,  27  Am. 
A  Eng.  R.  Cas.  36, 1  S.  W.  620. 

7>;ra5.— Ft.  Worth  A  D.  C.  Ry.  Co.  v.  Greathouse,   82  Tez.  104, 17 
8.  W.  834 ;  Gulf,  C.  A  S.  F.  Ry.  Co.  v.  Hume,  6  Tez.  Civ.  App.  653,  24 
8.  W.  915 ;  Gulf,  etc.,  R.  Co.   v,  McAulay  (Tez.  Civ.  App.),  26  8.  W. 
475  ;  Gulf,  C.  A  S.  F.  Ry.  Co.  v.  McCarty,  82  Tez.  608,  18  8.  W.  716 1 
Galveston,  H.  A  S.  R.  A.  Co.  v.  Efron  (Tez.  Civ.  App.),  38  8.  W.  639 ; 
Gulf,  C.  A  S.    F.  Ry.  Co.  v.  Pettit,  3  Tez.  Civ.  App.  588, 22  8.  W.  761 ; 
Galveston,  H.  A  8.  A.  Ry.  Co.  v.  Stovall,  3  Wilson  (Tez.  Civ.  App.> 
252 ;  Galveston,  etc.,  R.  Co.  v,  Thompson  (Tez.  Civ.  App.),  44  8.  W.  8 ; 
Galveston,  H.  A  8.  A.  Ry.  Co.  v.  Watson  (Tez.  Civ.  App.),  1  White  814 ; 
Houston,  etc.,  R.  Co.  v.  Smith,  63  Tez.  322,  22  Am.  A  Eng.  R.  Cas.  421 ; 
Inman  v,  St.  Louis,  8.  W.  R.  Co.,  14  Tez.  Civ.  App.  39,  37  8.  W.  37 ;  In- 
ternational A  G.  N.  R.  Co.  V.  Dimmit  County  Pasture  Co.,  5  Tez.  Civ. 
App.  186,  23  8.  W.  754;  International,  etc.,  R.  Co.  v.  Philips,  63  Tex. 
590 ;  International  A  G.  N.  R.  Co.  v.  Startz  (Tez.  Civ.  App.),  33  S.  W. 
575  ;  Mezican  Nat.  R.  Co.  v.  Garcia   (Tez.  Civ.  App.),  26  8.  W.  780 ; 
Missouri,  K.  A  T.  Ry.  Co.  of  Tezas  v.  Cobb   (Tez.  Civ.  App.),  36  S.  W« 
500;  Missouri,  etc.,  R.  Co.  v.   Darlington  (Tez.  Civ.  App.),  30  S.  W. 
251 ;  Missouri  Pac.  R.  Co.  v.  Nicholson  (Tez.  Civ.  App.),  2  Wilson  Civ. 
Cas*  Ct.  App.  168 ;  Missouri  Pacific  R.  Co.  v,  Russell  (Tez.),  18  8.  W« 


Vol  10  R  R  R— Vol  33  Am  &  Emg  R  Cas.  N  S       487 

Notes 

594 ;  Miaaonri,  K.  A  T.  R.  Co.  v.  Withers,  16  Tex.  Civ.  App.  506,  40 
S.  W.  1073 ;  Missouri,  K.  A  T.  Ry.  Co.  of  Texas  v,  Webb,  20  Tex.  Civ. 
App.  331, 49  8.  W.  526 ;  Texas  &  P.  R.  Co.  v.  Truesdell,  21  Tex.  Civ.  App. 
125»  51  8.  W.  272 ;  Texas  &  P.  Ry.  Co.  v.  Nicholson,  61  Tex.  491 ;  St. 
Louis  S.  W.  Ry.  Co.  of  Texas  v.  Smith,  11  Tex.  Civ.  App.  550,  32  S.  W. 
828 ;  San  Antouio,  etc.,  R.  Co.  v.  Pratt,  89  Tex.  310,  34  S.  W.  445. 

l^ermoni.—Kitig  v.  Woodbrid^e,  34  Vt.  565  ;  NeweU  v.  Smith,  49  Vt. 
100,255. 

Wisconsin.-^Peet  V,  Chicagro,  etc.,R.  Co.,  20  Wis.  594,91  Am.  Dec* 
446. 

England,— Grte^t  Western  R.  Co.  v.  Redmayme,  L.  R.  I.  C.  P.  330  ; 
British  Columbia,  etc.,  Spar,  etc.,  Co.  v.  Nettleship,  L.  R.  3  C.  P.  499 ; 
CoUard  v.  South  Eastern  R.  Co.,  7  H.  &  N.  79  f  Woodgrer  v.  Great  West- 
em  R.  Co. ,  L.  R.  2  C.  P.  318. 

2.  IMPLIED   CONTRACT   TO  TRANSPORT   WITHIN   REASON- 
ABI^E  TIME. 

And  the  rule  as  to  delay  applies  even  when  there  has  been  no  contract 
by  the  carrier  to  transport  and  deliver  the  goods  within  a  specified  time, 
for  the  law  in  such  case  always  implies  an  understanding'  to  perform 
the  transportation  within  a  reasonable  time.  Chicago,  etc.,  R.  Co.  v, 
Thrapp,  5  111.  App.  502  ;  Rankin  v.  Pacific  R.  Co.,  55  Mo.  167. 

The  general  rule  applies  in  the  absence  of  a  special  contract  to  deliver 
within  a  specified  time,  and  even  when  the  goods  are  not  intended  for 
any  special  purpose  at  a  certain  time,  and  where  no  damage  is  done  to 
the  goods  themselves.  So  held  in  Cutting  v.  Great  Western  Dispatch, 
13  iUlen  (Mass.)  381. 

3.  FORM  OF  ACTION  IMMATERIAL. 

In  St.  Louis,  I.  M.  Sl  S.  Ry.  v.  Heath,  41  Ark.  476,  it  is  held  that  an 
action  against  a  common  carrier  for  delay  in  the  carriage  and  delivery 
of  goods  may  be  in  form  ex  contractu  or  ex  delicto,  but  the  measure  of 
damages  are  the  same  in  either  case. 

4.  RULE  APPLICABLE   TO   MERCHANDISE    WHICH    CAN  BE 

REPLACED 
In  Ward's  C.  ft  P.  Lake  Co.  v.  Elkins,  34  Mich.  439,  it  is  held  that  the 
measure  of  damages  for  the  breach  of  a  contract  to  transport  from  one 
market  to-  another  an  ordinary  article  of  merchandise,  always  to  be 
found  in  the  market,  is  the  excess  in  value  at  the  place  of  destination 
at  the  time  when,  by  the  contract,  the  merchandise  should  have  arrived 
there,  beyond  its  value  at  the  place  of  shipment,  with  the  agreed  freight, 
and  such  expenses  as,  under  the  contract,  the  shipper  would  have  in- 
corred  in  loading  and  unloading,  had  the  contract  been  performed,  sub- 
stracted. 

5.  FAILURE  TO  FURNISH  FACILITIES. 

In  Chicago,  etc.,  R.  Co.  v.  Wolcott,  141  Ind.  267,  39  N.  E.  451,  61  Am. 
&  Eng.  R.  Cas.  136,  it  is  held  that  a  common  carrier  is  liable  in  damages 
for  losses  occasioned  to  a  shipper  by  reason  of  a  failure  to  furnish  trans- 
portation of  his  wares  and  produce  when  he  has  no  other  means  of  ship- 
ping them,  whereby  he  is  unable  to  reach  the  market  before  prices  have 
fallen  and  a  loss  sustained  thereby. 

In  Galveston,  H.  &  S.  A.  Ry.  Co.  v,  Thompson  (Tex.  Civ.  App.), 44 
^*  W.  8,  it  is  held  that  the  measure  of  damages  for  failure  to  furnish 
can,  where  the  evidence  showed  that  the  cattle  were  to  be  shipped  to 
a  certain  point  to  be  held  in  pastures  until  they  were  in  condition  to  be 
placed  upon  the  market,  was  the  difference  in  the  value  of  the  cattle 
when  placed  in  the  pens  at  the  point  from  which  they  were  to  be  shipped 
and  at  the  time  they  were  actually  shipped,  together  with  any  additional 
^t  for  food  and  hire  of  hands,  that  may  have  been  necessitated  by  the 
delay  in  shipment. 

6.  COMPELLED  TO  SHIP  TO  ANOTHER  MARKET. 

In  Laurent  v.  Vaughn,  30  Vt.  90,  it  appeared  that  defendant  cou- 
nted with  plaintiff  to  carry  a  quantity  of  peas  from  Canada  to  New 
York  by  water,  but,  by  reason  of  his  own  negligence,  an  unnecessary 
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delay,  was  unable  to  carry  it  further  than  Burling-ton  during  the  same 
season,  on  account  of  the  freezing*  of  the  lake.  The  plaintiff  then,  npoa 
the  defendant's  refusing  either  to  forward  the  peas  by  railroad  to  New 
York,  or  to  deliver  them  to  plaintiff,  except  upon  the  payment  of  the 
freight,  obtained  possession  of  them  by  writ  of  replevin,  and  sent  them 
to  Boston  for  a  market,  which  was  a  judicious  disposition  of  them.  It 
was  held  that  the  plaintiff  was  entitled  to  recover  the  difference  between 
the  net  amount  realized  from  the  sale  of  the  peas  in  Boston,  and  tbe 
net  amount  they  would  have  sold  for.  in  New  York,  at  the  time  thej 
should  have  arrived  there,  had  the  defendant  properly  discharged  his 
contract. 

7.  SHIPMENT  TO  ANOTHER  MARKET  FOR   CARRIER'8  BEN- 

EFIT. 
In  Skellie  v.  Central  R.  &  B.  Co.,  81  Ga.  56,  6  8.  E.  811,  it  is  held  tliat 
if  a  railroad  company  agree  to  deliver  certain  melons  for  plaintiff  into 
the  city  of  Savannah  in  due  time  to  transport  them  to  Boston  by  a  cer^ 
tain  steamer,  and  failed  to  comply  with  such  agreement,  and  the  mel- 
ons were,  after  their  arrival  too  late  in  Savannah,  by  his  conaezit 
shipped  to  New  York  and  there  sold  at  a  loss,  such  shipment  and  sale 
in  New  York  was  for  the  benefit  of  the  railroad  company  and  it  was  its 
duty  to  make  good  the  loss. 

8.  REFUSAL  TO  RECEIVE  LIVE  STOCK  FOR  SHIPMENT— L»LA- 

BLE  FOR  ALL  LOSS. 
In  Chicago  &  A.  R.  Co.  v.  Erickson,  91  111.  613,  it  appeared  that  the 
carrier  refused  to  receive  cattle  for  shipment  when  they  were  first  of- 
fered, giving  no  reason  therefor,  and  aubsequently  transported  them.  It 
was  held  that  it  was  liable  for  any  loss  resulting  from  a  depreciation  in 
value  between  the  time  they  were  first  offered  and  the  date  they  were 
received  for  shipment. 

9.  SHRINKAGE  IN  LIVE  STOCK. 

In  Sturgeon  v,  St.  Louis,  K.  C.  &  N.  R.  Co.,  65  Mo.  569»  it  is  held  that 
where  the  owner  of  live  stock  sues  to  recover  damaees  for  delay  in 
transportation,  he  is  entitled  to  recover  both  for  a  decline  in  the  mar- 
ket and  for  extra  shrinkage  of  the  stock  caused  by  the  delay.  See  also, 
Chicago  &  A.  R.  Co.  v.  Erickson,  91  111.  613  ;  Illinois  Cent.  F.  Co.  r. 
Simmons,  49  111.  App.  443 ;  Douglass  v.  Hannibal,  etc.,  R.  Co.,  53  Mo. 
App.  473  ;  San  Antonio  &  A.  P.  R.  Co.  v.  Pratt,  89  Tex.  310,  34  S.  W.  445 ; 
Galveston,  H.  Sl  S.  A.  Ry.  Co.  v.  Stovall  (Tex.  Civ.  App.),  3  Wilson 
253  ;  Gulf,  etc.,  R.  Co.  v.  Hume,  6  Tex.  Civ.  App.  653,  24  S.  W.  915 ; 
Ayres  v.  Chicago,  etc.,  R.  Co.,  75  Wis.  215,  43  N.  W.  1122. 

In  San  Antonio  &  A.  P.  R.  Co.  v.  Pratt,  89  Tex.  310,  34  S.  W.  445,  a 
railroad  company  agreed  to  furnish  plaintiff  with  cars  upon  a  certain 
day.  This  they  faUed  to  do,  and  plaintiff's  cattle  suffered  dami^fes 
from  crowding  in  a  pen  during  the  delay,  and  the  market  price  of  the 
cattle  also  decUned.  It  was  held  that  the  charge  which  directed  the 
jury  to  allow  damages  for  the  confinement,  and  also  the  difference  in 
the  market  price  on  the  day  on  which  the  cattle  should  have  reached 
the  market  and  that  of  the  day  upon  which  they  did  reach  the  maiicet, 
was  not  erroneous. 

10.  LOSS  FROM  FAILURE  TO  CARE   FOR   LIVE   STOCK— AS- 
SUMPTION OF  DUTY  BY  SHIPPER. 

But  in  Boaz  v.  Central  R.  Co.,  87  Ga.  463, 13  S.  E.  711,  it  was  held  that 
where  the  shipper  of  live  stock  undertook  to  care  for  them  during*  trans* 
portation,  at  his  own  expense,  a  loss  in  value  of  the  animals  from  lack 
of  food,  water  and  attention  could  not  be  recovered  as  damages  from 
the  carrier,  although  the  latter  had  been  guilty  of  unreasonable  delay 
in  carrying  the  stock. 

11.  WRONGFUL  FAILURE   TO   RECEIVE    FOR  TRANSPORTA- 
TION. 

In  People  v.  New  York,  L.  E.  ft  W.  R.  Co.,  22'Hun  (N.  Y.)  533,  it  was 
held  that  the  measure  of  recovery  for  wrongful  failure  to  receive  fsoo6M 
for  transportation  was  the  difference  between  their  value  where  it  was 
tendered  to  the  carrier  and  their  value  at  the  place  where  it  was  to  be 
taken,  less  the  cost  of  carriage. 
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In  Brids^an  v.  The  Steamboat  Emily,  18  Iowa  509,  it  appeared  that 
defendant  made  a  contract  with  the  plaintiff  for  the  carriag^e  of  certain 
fiT&in  from  Cincinnati  to  St.  Louis,  at  a  stipulated  price  per  sack  ;  but 
refused  to  receive  and  transport  it  according  to  the  terms  of  the  con- 
tract. It  was  held  that,  in  the  absence  of  any  showing:  that  if  the 
grain  had  been  received  according  to  the  contract  of  affreightment  it 
would  not  have  reached,  without  delay  and  in  safety,  the  point  of 
delivery,  or  that  the  violation  of  the  contract  w^s  not  wilful,  or  that 
the  plaintiff  could,  with  ordinary  care,  have  found  another  conveyance, 
the  measure  of  damages  was  the  difference  between  the  value  of  the 
grain  in  Cincinnati,  when  offered  for  shipment  and  its  value  in  St. 
LfOuis  at  the  time  the  contract  should  have  been  performed,  less  the 
contract  price  of  carriage. 

12.  FAILURE  TO  NOTIFY  OF  ARRIVAL. 

In  New  Orleans,  J.  ft  G.  N.  R.  Co.  v.  Tyson,  46  Miss.  729,  an  action 
for  delay  in  giving  notice  of  arrival  of  goods,  it  was  held  that  the  meas- 
ure of  damages  was  the  difference  in  their  value  at  the  time  the  notice 
was  given  and  their  value  when  they  arrived. 

13.  AGREEMENT  TO  SELL  AT  FIXED  PRICE,  OR  LEAVE  WITH 
COMMISSION  MERCHANT— ACTUAL  DAMAGES. 

In  Calvin  v.  Jones,  3  Dana  (Ky.)  576,  an  action  against  the  owner  of 
a  vessel  for  delay  in  transporting  pork  to  a  certain  market,  and  lack  of 
diligence  in  making  a  sale,  it  appeared  that  the  carrier  agreedto  sell  it 
for  a  fixed  price,  or  to  leave  it  with  a  commission  merchant  if  it  could 
not  be  sold  at  such  price ;  that  the  sale  was  not  made,  and  the  pork  was 
left  as  agreed.  It  was  held  that  the  measure  of  damages  was  the  ac- 
tual damages  sustained  because  of  the  carrier's  negligence,  and  not  the 
value  of  the  pork  at  the  price  named,  nor  its  actual  value. 

14.  ONLY  PORTION  OF   FREIGHT  CARRIED. 

In  Nourse  v.  Snow,  6  Me.  208,  it  appeared  that  defendant  contracted 
to  transport  fifty  tons  of  plaintiff's  hay  to  a  distant  port  for  sale,  but 
after  receiving  twenty-four  tons  on  board,  declined  to  take  any  more, 
because  the  ship  was  full,  it  was  held  that  the  measure  of  damages  was 
the  difference  between  what  the  plaintiff  in  fact  received,  or  with  due 
diligence  and  prudence  might  have  obtained  for  the  hay  left  on  his 
hands,  and  the  price  at  the  port  of  destination,  deducting  freight  and 


15.  DELAY    DEPRIVING  GOODS    OF  VALUE    FOR  SHIPPER'S 
PURPOSE. 

In  Rankin  v.  Pacific  R.  Co.,  55  Mo.  167,  it  is  held,  in  an  action  for  delay 
in  delivering  goods,  that  the  measure  of  damages  is  any  necessary 
expense  incurred  by  plaintiff  in  obtaining  the  goods,  together  with  the 
difference  between  the  cost  of  the  goO&  and  what  would  have  been 
realized  for  them  at  the  time  and  place  of  destination,  if  the  amount 
obtained  was  less  than  the  cost.  If  greater,  there  would  be  nothing  to 
add  or  deduct ;  and  this  is  so  although  the  goods  at  the  time  of  delivery 
may  have  been  'valueless  to  plaintiff  for  the  purpose  for  which  they 
Were  bought. 

16.  HIGHER    PRICE    FOR    PORTION    OF    SHIPMENT    ON    AC- 
COUNT OF  DELAY— REDUCTION  OF  DAMAGES. 

In  Gulf,  C.  &.  S.  F.  Ry.  Co.  v.  Hughes  (Tex.  Civ.  App.),  31  S.  W.  411, 
it  was  held  that  the  fact  that  part  of  the  shipment  brought  more  on 
account  of  delay  in  their  arrival  at  the  market  should  be  considered  in 
reduction  of  the  loss  sustained  on  the  others  in  consequence  of  the  fail- 
ure of  the  carrier  to  transport  them  to  the  market  within  a  reasonable 
time. 

17.  VALUE  AT  DESTINATION  CONTROLLING. 

In  estimating  the  loss  from  unreasonable  delay  in  the  transportation 
of  freight,  the  inquiry  as  to  value  should  be  limited  to  the  place  of  deliv- 
ery. So  held  in  Kansas  Pac.  R.  Co.  v,  Reynolds,  8  Kan.  623,  5  Am. 
Ry.  Rep.  260. 

In  Missouri  Pac.  R.  Co.   v.  McGrath,  3  Kan.  App.   220,  44  Pac.  39,  it 
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waa  held  that  upon  failure  of  a  common  carrier  to  deliver  g'ooda  at  the 
timeag'reed  upon,  or,  if  no  time  is  specified,  within  a  reasonable  time, 
the  rule  of  damag-es  is  the  difference  between  the  value  of  the  goods  at 
the  time  and  place  of  delivery  and  their  value  at  the  same  place  at  the 
time  they  should  have  been  delivered.  In  such  case,  the  inquiry  as  to 
the  values  should  be  limited  to  the  place  of  delivery. 

In  Louis  V.  The  Buckeye  (Ohio),  1  Handy,  150,  it  is  held  that  the 
measure  of  damages  for  delay  in  delivering  a  shipment  of  ffoods  is  their 
market  value  at  the  place  of  delivery,  and  not  their  value  at  a  market 
to  which  the  consignee  intended  to  reship  them. 

In  Hawes  v.  South  Eastern  R.  Co.  (Eng.)>  54  L.  J.  Q.  B.  D.  174, 52  L.  T. 
514,  it  is  held  that  where  fish  are  delivered  for  transportation  by  special 
train  and  boat  from  London  to  Boulog-ne,  and  in  consequence  of  a  delay 
miss  the  Paris  train  at  Boulogne  and  are  delayed  for  twenty-four  hours, 
losing"  the  market,  in  estimating  the  damages  the  loss  of  the  market  in 
Paris  is  not  to  be  taken  into  account. 

In  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Quinn  (Tex.  Civ.  App.),  29 
S.  W.  404,  an  action  for  delay  in  the  transportation  of  cattle,  the  com- 
plaint alleg'ed  that  the  defendant  contracted  to  take  the  cattle  to  S., 
for  sale  on  the  market  there,  but  delayed  so  long*  in  their  transporta- 
tartion  that  on  their  arrival  at  S.  plaintiff,  because  of  the  delay,  shipped 
part  of  them  to  C.»  and  sold  them  there  on  its  market.  It  was  held 
that  it  was  error  to  charge  that  the  measure  of  damag'es  was 
the  difference  of  the  market  value  at  the  time  they  reached  their 
*'place  of  destination"  and  their  market  value  at  the  same  place 
had  they  arrived  in  reasonable  time,  as  the  jury  might  infer  that  C. 
was  the  "place  of  destination"  as  to  the  cattle  sent  there,  and  the  car- 
rier was  not  responsible  for  the  market  value  of  the  cattle  at  that  place. 

18.  VALUE  ON  DAY  IT  SHOULD  HAVE  BEEN  DELIVERED. 
In  Cowley  v,  Davidson,  13  Minn.  86,  an  action  for  breach  of  contract 

to  carry  and  deliver  a  certain  number  of  bushels  of  wheat  from  a 
certain  point  to  M.,  within  a  specified  time,  it  was  held  that  the 
measure  of  damages  was  the  difference  between  the  value  of  the  wheat 
at  M.  on  the  date  it  should  have  been  delivered  and  the  price  of  the 
same  kind  of  wheat,  on  that  date,  at  the  point  from  which  it  should 
have  been  transported,  together  with  costs  of  transportation  between 
the  two  points,  with  interest  from  the  time  it  should  have  been  deliv- 
ered. In  this  case  it  is  said  in  the  opinion  :  ''The  fact  that  he  might 
have  made  more  out  of  the  wheat  at  a  subsequent  time  by  sending 
it  to  Milwaukee  cannot  affect  his  rig'hts  as  against  defendant,  if 
so,  he  might  be  required  to  keep  it  till  a  more  favorable  season,  and  to 
send  it  to  another  market,  that  crreater  profit  should  result  from  it,  and 
the  defendant  have  the  benefit  of  the  enhanced  price." 

19.  VALUE  AT  FIRST  AVAILABLE  MARKET. 

The  measure  of  damages  in  an  action  against  a  carrier  for  failure  to 
deliver  cattle  within  a  reasonable  time  is  the  difference  between  the 
market  price  at  the  place  of  destination  when  they  shquld  have  arrived, 
and  the  price  received  at  the  sale  made  on  the  first  available  market. 
6loop  V.  Wabash  R.  Co.  (Mo.  App.),  2  R.  R.  R.  937, 25  Am.  St  Eng.  R. 
Cas.,  N.  S.,  937. 

20.  EVIDENCE    OF     FLUCTUATIONS    IN    MARKET     VALUE 
WHILE  DELAYED. 

In  Chicago,  etc.,  R.  Co.  v.  Wolcott,  141  Ind.  267,  61  Am.  A  Eng.  R. 
Cas.  135,  39  N.  E.  451,  it  is  held  that  evidence  is  admissible  to  show 
fluctuations  in  the  market  value  of  the  freight,  while  delayed. 

li.  "CORNERED  MARKET." 

In  Commission  Co.  v.  Wabash  Ry.  Co.,  64  Mo.  App. 590,  it  is  held  that 
where  the  shipper  sues  the  carrier,  on  the  ground  of  negligently  delay- 
ing the  arrival  of  his  goods  on  the  market,  for  the  difference  between 
the  market  price  on  the  day  they  should  have  arrived  and  such  price  on 
the  day  he  sold,  the  market  price  is  necessarily  that  price  which  ob- 
tains in  the  market  generally  and  not  a  price  which  some  individuals, 
for  mere  fancy  or  pressing  necessity,  such  as  "shorts"  in  a  "cornered 
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market  YrUl  pay ;  it  was  held  that  the  law  regrulating  the  tneaanre  ot 
daxnag'es  for  the  delay  of  a  carrier  in  transporting'  goods  to  market  con- 
templates the  entire  market  and  the  averag'e  of  prices  runnin^er  throug'h 
a  reaaonable  period  of  time  and  not  sudden  and  transient  inflation  and 
depression  of  prices. 

In  I«oais  v.  The  Buckeye  (Ohio),  1  Handy  150,  it  is  held  that  a  tem- 
porary inflation  in  price  of  an  article  in  constant  use  is  not  a  fair 
measure  of  damages  ag'ainst  a  carrier  for  delay  in  delivering  a  ship- 
ment of  the  same. 

22.  SAMK-RKCOVBRY    NOT    PREVENTED    BY     UNLAWFUL 
ACTS  OF  THIRD  PARTIES. 

In  Commission  Co.  v,  Wabash  Ry.  Co.,  64  Mo.  App.  591,  it  is  held  that 
a  shipper  who  is  not  connected  with  the  fraudulent  or  immoral  purpose 
of  those  who  cause  extraordinary  convulsions  of  the  market,  thereby 
rendering-  it  necessary  for  certain  individuals  to  pay  high  prices,  which 
are  not  the  market  prices,  or  the  market  values,  may  recover  of  the  car- 
rier for  neg^ligent  failure  to  get  the  commodity  to  destination,  provided 
the  carrier  was  aware  of  his  purpose  of  selling  them  in  such  market. 

23.  MONEY  STANDARD— SHIPMENT  TO  FOREIGN  COUNTRY. 
In  Mexican  Nat.  R.  Co.  v.  Garcia  (Tex.  Civ.  App.),  26  S.  W.  780,  an 

action  for  delay  in  shipping'  stock  to  Mexico,  it  is  held  that  the  money 
standard  of  the  United  States  is  the  proper  measure  of  value  in  money 
in  both  countries. 

III.  HOUSEHOLD    GOODS    AND   OTHER    PROPERTY    NOT    IN- 

TENDED  FOR  MARKET. 

1.  IN  GENERAL. 

The  measure  of  damag^es  for  delay  in  the  transportation  and  delivery 
of  snoods  by  a  carrier,  where  the  goods  are  not  intended  for  market,  but, 
like  hooaehold  fifoods,  or  machinery  are  intended  to  serve  some  specific 
purpose  of  the  owner,  is  ordinarily  the  rental  value  of  the  g'oods  during 
the  delay,  with  leg'al  interest  thereon  from  the  time  the  g-oods  should 
have  been  delivered.  Brown  v.  Adams,  3  Tex.  App.  462 ;  Galveston, 
H.  A  S.  A.  Ry.  Co.  v.  lessee,  2  Wilson  (Tex.  Civ.  App.)  g  404 ;  Gulf,  C. 
St  8.  F.  Ry.  Co.  v.  Compton  (Tex.  Civ.  App.),  38  S.  W.  220 ;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Maetze,  2  Tex.  App.  553, 18  Am.  A  Eng.  R.  Cas.  613 ;  Gulf, 
C.  A  S.  F.  R.  Co.  V.  Vancil,  2  Tex.  Civ.  App.  4^,  21  S.  W.  303 ;  St 
Louis,  I.  M.  A  S.  Ry.  v.  Hindsman,  63  Tex.  590  ;  Texas  A  P.  R.  Co.  v. 
Taylor,  3  Tex.  App.  234. 

•  If  the  goods  delivered  to  a  carrier  for  transportation  are  for  resale, 
and  so  known  to  him,  if  guilty  of  negligent  delay,  he  is  chargeable 
with  the  enhanced  price,  at  the  place  of  delivery,  less  his  charges  of 
freight.  When  not  for  sale,  but  to  serve  a  special  purpose  in  business* 
this  sale  would  not  be  adequate  to  determine  damages.  So  held  in 
Vicksburg  A  M.  R.  Co.  v.  Ragsdale,  46  Miss.  458,  1  Am.  Ry.  Rep.  407. 

t.  Inconvenience  from  Being  Deprived  of  Use  of  Property. 

In  Gulf,  etc.,  R.  Co.  v.  Maetse,  2  Tex.  App.  (Civ.  Cas.,)  553, 18  Am.  A 
I^ng.  R.  Cas.  614,  it  is  said  in  the  opinion  :  '*Where  the  goods  are  not 
intended  for  sale  in  the  market  of  destination,  but  are  intended  to  serve 
>ome  specific  purpose  of  the  owner,  *  *  *  in  the  absence  of  special 
circumstances  which  may  make  the  carrier  liable  for  some  special  loss, 
or  lor  the  expense  to  which  the  owner  may  be  put  by  his  negligent  delay, 
he  could  be  held  liable  only  for  the  inconvenience  to  which  the  owner 
bad  been  put  by  being  deprived  of  the  use  of  his  property  during  the 
timeof  the  delay." 

In  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  lessee,  2  Wilson  (Tex.  Civ.  Cas.| 
404,  an  action  for  delay  in  transporting  goods  not  intended  for  sale  in 
the  market  of  their  destination,  but  to  serve  some  specific  purpose  of 
their  owner.  It  was  held  that,  in  the  absence  of  some  special  circum- 
•tance  makings  the  carrier  liable  for  some  special  loss  or  for  the  expense 
which  the  owner  may  be  put  by  the  delay,  the  carrier  is  liable  only  for 
the  inconvenience  to  which  the  owner  has  been  put  by  being*  deprived 
of  the  use  of  his  property  during  the  time  of  the  delay,  which  must  be 
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determined  by  ascertaining  the  Talne  of  its  nae*  the  criterion  of  whicli 
would  be  its  rental  value  during'  the  delaj. 

2.  RENTAI.  VALUE  OF  COTTON  PRESS. 

In  Gulf,  C.  A  8.  F.  Rj.  Co.  v.  Maetse  (Tex.),  2  Wilson,  Civ.  Gas.  Ct. 
App.  31,  it  appeared  that  plaintiff  shipped  by  defendant  a  cotton  pre«« 
in  several  pieces,  one  piece  of  which,  a  sill,  was  not  delivered  ;  tha.t 
plaintiff  immediately  notified  the  carrier ;  and  that  plaintiff  sent  for 
and  obtained  another  sill  in  about  a  month.  It  was  held  that  the  meas- 
ure of  damages  was  the  reasonable  cost  of  replacing  the  delayed  stll« 
and  the  fair  rental  value  of  the  press  during  the  delay  caused  by  tlie 
carrier's  negligence. 

3.  RENTAL  VALUE  OF  COTTON  GIN— HOW  A8CERTA1NKD. 
Where  the  rental  value  of  property  is  the  measure  of  damages  for   m 

delay  in  carrying  it,  it  should  be  fixed  with  reference  to  the  circnin- 
stances  of  the  case.  So  where  a  railroad  is  sued  for  a  delay  in  ship- 
ping a  cotton  gin,  in  estimating  the  rental  value  during  the  delay.  It 
was  proper  to  consider  that  there  was  an  adjacent  gin  ;  that  it  vras 
the  season  of  the  year  for  ginning  cotton  ;  the  proximity  or  remoteness 
of  other  gins  ;  the  amount  of  cotton  that  would  have  probably  been 
taken  to  plaintiff's  gin,  and  such  other  facts  as  would  assist  in  ascer* 
taining  the  reasonable  rental  value  of  the  gin.    So  held  in  Gulf,   C.    dk 

5.  F.  R.  Co.  V.  Maetse,  2  Tex.  App.  (Civ.  Cas.)  553. 

4.  COST  OF  REPLACING  MACHINERY,  WITH  INTEREST. 

In  British  Columbia,  etc.,  Sawmill  Co.  v.  Nettleship  (Eng.),  Lr.  R«  3 
C.  P.  499,  it  appeared  that  the  plaintiffs  delivered  to  the  defendant's 
servants,  on  the  quay  at  Glasgow,  for  shipment  on  board  defendants* 
vessel,  w^ich  lay  alongside,  several  cases  containing  machinery  'whicb 
was  intended  for  the  erection  of  a  sawmill  at  Vancouver's  island. 
The  master  gave  a  bill  of  lading  for  them,  describing  the  cases  as  con- 
taining "merchandise.''  The  defendant  knew  generally  of  what  the 
shipment  consisted.  On  the  arrival  at  her  destination,  one  of  the  cases, 
which  contained  machinery,  without  which  the  mill  could  not  be 
erected,  could  not  be  found  on  board,  and  the  plaintiffs  were  obligfed  to 
send  to  England  to  replace  the  lost  articles.  It  was  held  that  the 
measure  of  damages  for  the  breach  of  the  contract  was  the  cost  of 
replacing  the  lost  articles  in  Vancouver's  island,  with  interest,  by  way 
of  compensation  for  the  delay. 

fi.  DELAY  IN  DELIVERING  MACHINERY— VALUE  OF  USE. 

In  Priestly  v.  N.  I.  &  C.  R.  Co.,  26  111.  206,  an  action  f or  not  promptl^r 
delivering  machinery  transported  by  defendant,  it  was  held  that  the 
measure  of  damages  iu  such  case  is  generally  the  value  of  the  use  of 
the  machinery  during  the  period  of  improper  detention. 

6.  COMPETITION  FOR  PREMIUM— BUILDING  PLANS. 

In  Adams  Exp.  Co.  v.  Egbert,  36  Pa.  St.  360,  an  action  against  a  car* 
rier  for  failure  to  deliver  certain  plans  for  a  building  in  time  to  com- 
pete for  a  premium,  it  was  held  that  the  measure  of  damages  was  not 
the  value  of  the  time  and  labor  expended  in  making  the  plans  a.n<l 
specifications,  but  the  value  of  plaintiff's  chance  of  obtaining  the 
premium. 

7.  SAME— MODEL. 

But  in  Watson  v,  Ambergate,  N.  A  B.  R.  Co.  (Eng.),  15  Jur.  448,  it  is 
held  that  if  a  carrier  negligently  delays  the  carriage  of  a  model  of  a 
machine  which  is  sent  by  the  shipper  to  compete  for  a  prise,  the  meas* 
ure  of  damages  is  the  value  of  the  labor  and  materials  used  in  making 
the  model,  and  not  the  chance  of  obtaining  the  prize,  which  was  lost 
by  the  delay. 

8.  BAGGAGE. 

In  Gulf,  C.  A  S.  F.  R.  Co.  v.  Vancil,  2  Tex.  Civ.  App.  427,  21  S.  W. 
303,  it  is  held  that  where  a  passenger  sues  to  recover  for  a  delay  in  the 
delivery  of  baggage,  the  measure  of  damages  is  its  value  to  the  owner 
during  the  time  of  the  delay. 

In  St.  Louis,  I.  M.  A  S.  Ry.  v.  Hindsman,  63  Tex  590,  an  action  for 
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delay  in  the  transportation  of  hSLggm^ge,  it  was  held  that  the  carrier  was 
not  liable  for  depreciation  in  the  market  value,  where  the  goods  were 
not  intended  for  sale  at  destination,  but  that  the  measure  of  damag^es, 
in  the  absence  of  special  circumstances,  was  the  value  of  the  use  of  the 
property  during  the  delay. 

In  International  A  G.  N.  R.  Co.  v.  Philips,  63  Tex.  590,  an  action  for 
delay  in  transportation  of  baggage,  bj  which  the  passenger  was  de- 
layed on  his  journey,  it  was  held  that  the  difference  in  value  of  the 
C^ooda  when  they  did  arrive  from  what  it  would  have  been  had  it  ar- 
rived in  time  was  not  the  measure  of  damages. 

Tbe  ordinary  measure  of  damages  in  case  of  delay  in  the  transporta- 
tion and  delivery  of  baggage  is  the  value  of  the  use  of  the  same  during 
tbe  delay,  which  in  most  cases  would  be  the  rental  value  of  the  property 
daring  the  time  of  the  delay  ;  but  this  rule  does  not  apply  where  the 
delayed  baggage  is  the  passenger's  own  wearing  apparel,  which 
mig-bt  have  no  rental  value,  the  measure  of  damage  in  such  case  being 
the  valne  of  the  use  of  the  apparel  to  the  owner  during  the  time.  So 
held  in  Texas  A  P.  R.  Co.  v.  Taylor,  3  Tex.  App.  (Civ.  Cas.)  234. 

9,  SAME— EXCI^SSIVB  VERDICT. 

In  Gulf,  C.  A  S.  F.  R.  Co.  v,  Vancil,  2  Tex.  Civ.  App.  427,  21  8.  W. 
303,  it  appeared  that  a  lady  traveling  away  from  home  had  all  her 
clothes,  except  those  she  was  wearing,  in  her  trunk,  which  was  shipped 
as  baggage,  and  by  the  negligence  of  the  carrier  they  were  delayed 
about  one  month.  It  also  appeared  that  it  was  a  large-sized  zinc  trunk, 
and  contained  plaintiff's  wearing  apparel  and  articles  for  personal  use, 
such  as  a  lady  would  provide  for  herself  for  an  absence  from  home  on  a 
visit  of  several  months.  During  the  time  plaintiff  was  deprived  of  her 
trunk  she  had  no  clothes  except  what  she  had  on,  and  what  she  bor- 
rowed from  friends.  It  was  held  that  a  verdict  in  her  favor  for  $125 
would  not  be  set  aside  as  excessive. 

IV.  EXPENSES. 

1.  GENERALr  RUI^E. 

"Where  there  is  delay  for  which  a  carrier  of  freight  is  responsible, 
the  owner  may  recover  for  such  expense  and  trouble  as  necessarily 
resulted  directly  from  the  delay.  The  J.  C.  Stevenson  (D.  C),  17  Fed. 
540 ;  St.  Louis,  Ark.  &  Tex.  Ry.  Co.  v.  Neel,  56  Ark.  279,  19  S.  W.  963 ; 
Mnrrell  v.  Pacific  Express  Co.,  54  Ark.  22,  14  S.  W.  1098;  Foster  v. 
Cleveland,  C,  C.  A  St.  L.  Ry.  Co.  (C.  C),  56  Fed.  434  ;  Brock  v.  Gall,  14 
Pla.  523 ;  Savannah,  F.  A  W.  R.  Co.  v.  Pritchard,  77  Ga.  412,  28  Am.  A 
Eng.  R.  Cas.,  N.  S.,  57, 1  S.  E.  261 ;  Sangamon,  etc.,  R.  Co.  v,  Henry, 
14  lU.  156 ;  Galena  A  C.  U.  R.  Co.  v,  Rae,  18  111.  488,  68  Am.  Dec.  574  s 
Priestly  V.  Northern  I.  A  C.  R.  Co.,  26  111.  206  ;  Chicago  A  N.  W.  Ry.  Co. 
V.  Stanbro,  87  HI.  195 ;  Illinois  Cent.  R.  Co.  v.  Cobb,  72  111.  148 ;  Illinois 
Cent.  R.  R.  Co.  v.  McClellan,  54  111.  58  ;  Toledo,  W.  .&  W.  Ry.  Co.  v. 
Lockhart,  71  111.  627 ;  Kansas  City  Stock- Yards  Co.  v.  Hawkins,  8  Kan. 
App.  155, 55  Pac.  470 ;  North  Missouri  R.  Co.  v.  Akers,  4  Kan.  453  ;  Louis- 
Idlle  A  N.  R.  Co.  v.  Robinson  (Ky.),  36  S.  W.  6 ;  Waite  v.  Gilbert,  10 
Cush.  (Mass.)  177 ;  Cowley  v.  Davidson,  13  Minn.  86  ;  New  Orleans,  etc  , 
R.  Co.  V.  Moore,  40  Miss.  39 ;  Mississippi  Cent.  R.  Co.  v.  Kennedy,  41 
Miss.  671 ;  Illinois  Cent.  R.  Co.  v.  Haynes,  64  Miss.  604,  1  So.  765 ; 
Rankin  v.  Pacific  R.  Co.,  55  Mo.  167  ;  Spann  v.  Erie  Boatman's  Transp. 
Co.,  33  N.  Y.  Supp.  566 ;  Briggs  v.  New  York  C.  R.  Co.,  28  Barb.  (N.  Y.) 
515 ;  Grand  v,  Pendergast,  58  Barb.  (N.  Y.)  216 ;  Foard  v.  Atlantic  A 
N.  C.  R.  Co.,  8  Jones  (N.  Car.)  235  ;  Baltimore,  etc.,  R.  Co.  v,  O'Don- 
nell,  49  Ohio  St.  489 ;  Davis  v.  Cincinnati,  H.  A  D.  R.  Co.  (Ohio) ,  1 
Disn.  23;  Major  v.  Cincinnati,  H.  A  D.  R.  Co.,  1  Disn.  (Ohio)  23; 
Nettles  V,  South  Carolina  R.  Co.  (S.  Car.),  7  Rich.  Law  190 ;  Galveston, 
H.  A  S.  A.  Ry.  Co.  v,  Thompson  (Tex.  Civ.  App.),  44  S.  W.  8 ;  laman 
V.  St.  Louis  S.  W.  R.  Co.,  14  Tex.  Civ.  App.  39,  37  S.  W.  37 ;  Texas  A 
P.  R.  Co.  V.  Ferguson,  9  Am.  A  Eng.  R.  Cas.  395,  1  Tex.  App.  724 ; 
Texas  A  P.  Ry.  Co.  v.  Curry  (Tex.  Civ.  App.),  2  Wilson  453  ;  Pacific 
Exp,  Co.  V.  Darnell  (Tex.),  6  S.  W.  765 ;  Gulf,  C.  A    8.  F.  R.  Co.  v. 
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Loonie,  84  Tex.  259, 19  8.  W.  385  ;  Gulf,  C.  A.  8.  F.  Ry.  Co.  v.  Hnme,  87 
Tex.  211,  27  8.  W.  110 ;  Morrison  v.  European  A  N.  A.  R.  Co.«  15  New 
Brun.  (Can.)  293  ;  Provencher  v.  Canadian  Pac.  R.  Co.,  5  Montreal  L. 
Super.  Ct.  (Can.)  9  ;  Irvine  v.  Midland  G.  W.  R.  Co.,  6Ir.  L.  R.  (Eng*.) 
55. 

2.  EXPENSES    INCURRED    IN   OBTAINING  POSSESSION    OF 
PROPERTY. 

a.  Searching  for  Property. 

In  Major  v.  Cincinnati,  H.  A  D.  R.  Co.,  1  Dianey  (Ohio)  23,  it  was  held 
that  a  railroad  failed  to  deliver  a  boiler  constructed  for  a  steam  saw- 
mill, the  measure  of  damages  would  be  the  actual  expenses  incurred,  as 
well  as  the  reasonable  time  and  trouble  in  traveling  to  ascertain  what 
had  become  of  the  boiler,  and  the  expense  incurred  in  preparations  for 
connectittr  the  boiler  with  the  fixtures  and  the  machinery  of  the  saw* 
mill,  and  mterest  on  the  value  of  the  property  during  the  time  of  de- 
tention. 

And  in  an  action  for  delay  in  transporting  boilers  needed  for  a  mill, 
it  was  held  that  a  claim  for  expenses  incurred  by  the  plaintiff  in  en- 
deavoring to  trace  and  recover  the  boilers  should  have  been  allowed. 
Swift  River  Co.  v.  Fitchburg  R.  Co.,  169  Mass.  326,  8  Am.  A  Eng.  R. 
Cas.,  N.  8.,  512.  47  N.  E.  1015. 

But  in  Hales  v,  London,  etc.,  R.  Co.  (Eng.),  4  B.  ft  S.  66,  an  action  for 
delay  in  carrying  goods,  it  was  held  that  the  necessary  personal  expenses 
incurred  by  the  owner  in  searching  for  the  goods  could  not  be  recovered. 

b.  Finding  Property  Delivered  to  Wrong  Person. 

In  Savannah,  F.  A  W.  Ry.  Co.  v.  Pritchard,  77  6a.  412, 1  8.  E.  261, 
an  action  for  the  failure  of  a  carrier  to  promptly  deliver  a  still-worm,  it 
held  that  the  railroad  was  liable  for  the  necessary  expenses  incurred  by 
plaintiff  in  finding  the  still-worm,  which  had  been  delivered  to  the 
wrong  person. 

c.  Traveling  Expenses. 

In  Davis  V.  Cincinnati,  H.  A  D.  R.  Co.  (Ohio) ,  1  Disn.  23,  it  is  held 
that  the  measure  of  damages  for  failure  to  deliver  in  a  reasonable  time 
a  boiler  for  a  steam  sawmill  consists  of  plaintiff's  traveling  expenses 
in  looking  for  the  boiler,  together  with  the  expenses  incurred  in  prep- 
arations for  connecting  it  with  the  building  and  machinery. 

d.  Same— Cost  of  Telegrams  and  Cab  Hire. 

Damages  on  account  of  expenses  incurred  in  searching  for  lost 
baggage  must  be  confined  to  reasonable  expenses,  such  as  telegraphing, 
cab  hire  in  going  to  defendants'  office,  etc.  So  held  in  Morrison  v. 
European  A  N.  A.  R.  Co.,  15  New  Brun.  293. 

e.  Hunting  for  Property  and  Defending  Title. 

In  Jackson  v.  The  Julia  Smith,  Fed.  Cas.  No.  7, 136,  an  action  against 
a  carrier  for  f ailui'e  to  deliver  goods,  it  is  held  that  the  expenses  of  the 
owner  in  hunting  up  his  property  and  in  defending  his  title  cannot  be 
recovered. 

f.  Discovery  after  Departure  of  Vessel  of  Absence  of  Trunk— Hire  of 

Tug,  Cable  to  Destination,  and  Hotel  Expenses  While  Waiting  for 

Another  Boat. 
In  DeLeon  v,  M'Keman,  54  N.  T.  Supp«  167,  it  appeared  that  one  about 
to  sail  from  New  York  hired  expressmen  to  haul  his  trunk  to  the  pier 
by  a  certain  hour  ;  that  the  trunk  was  not  delivered  at  the  time  agreed ; 
and  the  vessel  sailed  with  plaintiff  on  board,  who  got  off  at  Sandy 
Hook,  and  hired  a  tug  to  return  with  him  to  New  York,  where  he 
waited  sixteen  days  for  the  next  boat,  that  he  cabled  to  his  point  of 
destination  concerning  his  other  trunks,  and  bought  an  extra  ticket  to 
such  point.  It  was  held,  in  an  action  against  the  expressman,  that  the 
eost  of  the  extra  ticket  was  the  only  injury  approximately  resulting  from 
the  failure  to  deliver  the  trunk,  since  the  others  were  not  within  the 
contemplation  of  the  contracting  parties,  and  there  was  no  showing 
that  plaintiff  could  not  have  discovered  the  absence  of  the  trunk  before 
lie  sailed,  and  thus  saved  the  price  of  the  tug,  or  informed  the  ship's 
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officers  refiT&i^uiff  ^^  other  trunks,  and  thus  saved  the  price  of  the 
cable,  and  no  evidence  by  which  the  court  could  arrive  at  the  difference 
between  his  living^  expenses  at  New  York  while  waiting  for  a  boat,  and 
those  at  his  place  of  destination. 

K.  Expenses  of  Searching  for  Baggage. 

In  Texas  &  P.  R.  Co.  v.  Ferguson,  9  Am.  A  Kng.  R.  Cas.  395, 1  Tex. 
App.  (Civ.  Cas.)  724,  it  is  held  that  the  owner  of  lost  baggage  cannot 
recover  for  expenses  incurred  in  searching  for  his  baggage,  except  such 
as  were  necessarily  incurred  in  ascertaining  whether  it  had  reached  its 
destination. 

And  in  Mississippi  C.  R.  Co.  v,  Kennedy,  41  Miss.  671,  it  is  held  that 
the  owner  of  lost  baggage  cannot  recover  for  money  expended  in 
searching  tor  it.  In  this  case  it  is  said  in  the  opinion  :  "The  usual 
contract  of  a  carrier  of  passengers  includes  an  undertaking  to  receive 
and  transport  their  baggage,  and  if  it  be  lost,  even  without  the  fault  of 
the  carrier,  he  is  responsible.  But  this  implied  undertaking  has  never 
been  extended  beyond  ordinary  baggage  the  value  of  which  when  lost 
is  all  that  can  be  recovered,  the  action  not  being  in  tort,  but  for  a 
breach  of  contract.  The  actual  damage  arising  from  the  breach  is  the 
measure  of  recovery  in  this  form  of  action." 

3.  REFUSAL  TO  RECEIVE  GOODS— COST  OF  AGAIN    CARRY- 

ING TO  DEPOT. 
In  Inman  v.  St.  Louis  S.  W.  R.  Co.,  14  Tex.  Civ.  App,  39,  37  S.  W. 
37,  it  is  held  that  where  freight  is  tendered  to  the  carrier  for  delivery 
at  the  depot,  and  the  carrier  wrongfully  refuses  to  accept  it,  the  expense 
incnrred  in  carrying  it  a  second  time  to  the  depot,  from  which  the 
owner  had  received  it,  may  be  recovered  as  damages. 

4.  REFUSAL  TO  DELIVER— EXPENSE  OF  AGAIN  SENDING 

FOR  FREIGHT. 

In  Waite  v.  Gilbert,  10  Cush.  (Mass.)  177,  it  is  held  that  a  carrier  who 
at  first  wrongfully  refuses  to  deliver  but  afterwards  delivers  goods,  is 
liable  for  the  expense  of  sending  to  the  carrier's  office  a  second  time 
for  the  goods. 

In  Gulf,  C.  A  S.  F.  R.  Co.  v.  Loonie,  84  Tex.  259, 19  S.  W.  385,  it  is 
held  that  expense  for  wagons  and  teams  sent  for  freight  is  properly 
included  in  the  damages,  if  the  freight  is  unlawfully  withheld ;  but 
only  the  expenses  of  one  journey  by  the  teams  to  the  depot  of  delivery 
should  be  allowed. 

5.  COMMERCIAL    TRAVELER'S     HOTEL   EXPENSES   WHILE 

WAITING  FOR  SAMPLES. 
In  Woodyer  v.  Great  Western  R.  Co.  (Eng.),  L.  R.  2  C.  P.  318, 36  L.  J. 
C.  P.  177, 15  W.  R.  383, 15  L.  T.  579,  it  is  held  that  hotel  expenses  of  a 
commercial  traveler  while  unemployed  and  waiting  for  samples,  the 
delivery  of  which  were  negligently  delayed,  are  too  remote. 

6.  REFUSAL  TO  CARRY— COST  OF  ANOTHER  CONVEYANCE. 
In  Grand  v.  Pendergast,  58  Barb.  (N.  Y.)  216,  it  is  held  that  the  rule 

of  damages  which  prevails  in  an  action  for  the  breach  of  a  contract  to 
transport  goods  from  one  place  to  another,  when  the  owner  is  unable  to 
have  the  goods  carried  in  any  other  manner,  does  not  apply  when,  upon 
the  failure  of  the  carrier  to  perform,  the  owner  of  the  goods  can  send 
them  by  another  conveyance.  In  such  case,  the  owner  must  send  the 
goods  by  another  conveyance  ;  and,  if  he  does  so,  he  will  be  entitled  to 
recover  the  difference  between  the  price  at  which  the  defendants  under- 
took to  carry  the  property,  and  the  price  the  owner  was  compelled  to 
pay  for  its  transportation. 

7.  EXPENSE  OF  MOVING  CARS  TO  WAREHOUSE. 

In  Chicago  &  N.  W.  Ry.  Co.  v,  Stanbro,  87  111.  195,  an  action  for 
failure  to  deliver  grain  at  a  particular  warehouse,  it  was  held  that  the 
expense  of  moving  the  cars  to  their  destination  could  be  recovered. 

8.  COST  OF  RESHIPPING. 

In  Illinois  Cent.  R.  Co.  v.  Cobb,  72111. 148,  an  action  for  delay  in  carry- 
ing grain,  it  was  held  that  the  shipper  could,  at  the  expense  of  the 
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carrier,  reship  the  gnin  to  some  point  where  it  could  be  sold,  it  haviiisr 
arrived  too  late  to  be  sold  at  its  destination,  and  hold  the  carrier  for  the 
resulting  loss. 

9.  NO  PRO  RATA  ALLOWANCE  FOR  PARTIAL  CARRIAGE. 
In  Spann  v,  Erie  Boatman's  Transp.  Co.  (N.  T.),  33  N.  T.  Supp.  566, 

it  is  held  that  where  a  carrier,  by  failure  to  exercise  due  diligence,  ia 
able  to  transport  the  goods  only  a  part  of  the  way,  the  shipper's  measare 
of  damages  is  the  difference  between  the  contract  price  of  transporta- 
tion and  the  increased  cost  necessary  to  secure  the  delivery  of  the  prop* 
erty  at  its  destination,  without  any  pro  rata  allowance  to  the  carrier 
for  the  partial  carriage. 

10.  COST  OP  KEEPING  FREIGHT  DURING  DELAY. 

In  Houston  A  T.  L.  Ry.  Co.  v.  Smith,  63  Tex.  322,  an  action  for  re- 
fusal to  receive  freight  for  shipment,  it  was  held  that  the  measure  of 
damages  was  the  loss  occasioned  by  the  delay,  and  the  cost  of  keeping 
the  goods  during  the  delay. 

In  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Stovall  (Tex.  Civ.  App.).  3  Wilson 
253,  an  action  for  delay  in  shipping  live  stock,  it  was  held  that  dama- 
ges were  recoverable  on  account  of  shrinkage  or  injury  to  the  animals 
resulting  from  the  delay,  care  and  expenses  necessitated  by  the 
delay. 

11.  COST  OF  PROTECTING  PROPERTY  FROM  WEATHER 
WHERE  WRONGFUL  REFUSAL  TO  ACCEPT  FOR  TRANS- 
PORTATION. 

Where  a  carrier  wrongfully  refuses  to  accept  property  tendered  for 
transportation,  the  shipper  cannot  abandon  the  property,  or  leave  it 
exposed  to  the  ravages  of  the  weather,  at  the  carrier's  expense,  but 
must  preserve  it ;  and,  if  he  does  so,  can  recover  reasonable  expenses 
therefor,  together  with  the  proximate  damages  for  the  delay.  So  held 
in  St.  Louis,  A.  &  T.  Ry.  Co.  v.  Neel,  56  Ark.  279, 19  S.  W.  963. 

12.  EXTRA  EXPENSE  OF  FEEDING  LIVE  STOCK. 

In  T.,  W.  &  W.  Ry.  Co.  v.  Lockhart,  71  111.  627,  an  action  against  a 
carrier  for  unreasonable  delay  in  transporting  stock,  it  was  held  that  if 
the  shipper  had  shipped  with  a  view  to  have  the  stock  reach  its  destina- 
tion on  a  particular  day  of  the  week,  and  it  would  have  done  so  had 
there  been  no  unreasonable  delay,  it  is  competent  for  the  plaintiff  to 
prove  that  that  particular  day  was  the  market  day  at  the  place  of  de- 
livery, and  that,  in  consequence  of  the  delay,  he  was  compelled  to  hold 
his  stock,  on  expense,  until  the  return  of  the  market  day  of  the  next 
week. 

Extra  expense  in  feeding  live  stock,  incurred  by  reason  of  delay  in 
transit,  is  a  proper  element  of  damages  in  an  action  for  such  delay. 
Missouri,  K.  A  T.  Ry.  Co.  v,  Truskett  (Ind.  Ter.),  17  Am.  A  Eng.  R. 
Cas.,  N.  S.,  274. 

In  Louisville  A  N.  R.  Co.  v.  Robinson  (Ky.),  36  S,  W.  6,  it  is  held  that 
where  a  carrier  undertakes  to  transport  live  stock,  and,  by  unreasons* 
ble  delay,  fails  to  deliver  the  shipment  at  the  market  on  the  day  in- 
tended, it  is  liable  for  resultant  injuries  to  the  stock  and  for  the  keep 
of  it  until  it  can  be  offered  in  the  first  regular  market  succeeding  its 
arrival. 

But  in  Kansas  City  Stock- Yards  Co.  v.  Hawkins,  8  Kan.  App.  155, 55 
Pac.  470,  it  is  held,  in  an  action  for  delay  in  transporting  cattle,  that 
plaintiff  could  recover  extra  expenses  necessarily  incurred  because  of 
the  delay.  But,  as  plaintiff  testified  that  he  always  fed  his  cattle 
before  a  sale,  the  item  of  feed  on  the  day  of  their  arrival  should  be 
excluded  from  any  estimate  of  damages  he  was  entitled  to. 

And  in  Ayres  v.  Chicago  A  N.  W.  Ry.  Co.,  71  Wis.  372,  37  N.  W.  432, 
an  action  for  delay  in  conveying  live  stock  to  market,  resulting  from 
the  carrier's  failure  to  furnish  cars  at  an  agreed  time,  it  appeared  that 
the  stock  arrived  at  the  market  in  time  for  the  Saturday  market,  but  the 
plaintiff  kept  them  over  Sunday.  It  was  held  that  there  could  be  no 
recovery  for  any  expense  of  keeping  the  animals,  their  depreciation  in 
value,  or  their  shrinkage  in  weight  after  Saturday. 
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13.  BXCKSS  IN  COST  OF  KEEPING   CATTLE   AT    SHIPPING 
POINT. 

In  Gttlf ,  C.  A  8.  F.  Ry.  Co.  v.  Hume,  87  Tex.  211, 27  S.  W.  110,  it  U  held 
that  the  meaanre  of  damages  for  delay  in  the  transportation  of  cattle  to 
a  distant  point  for  pasturage  is  the  depreciation  in  their  value  caused 
by  the  delay,  together  with  the  excess  in  cost  of  keeping  them  at  the 
point  of  shipment  over  that  of  keeping  them  at  the  pasturage. 

14.  EXTRA   COST    OF   KEEPING    LIVE    STOCK    AT     POINT 
WHERE  DELAYED. 

In  Armstrong  v,  Missouri  Pac.  R.  Co.,  17  Mo.  A  pp.  403,  it  is  held 
that  the  expense  of  keeping  live  stock,  resulting  from  delay  in  trans- 
portation, is  the  difference  between  the  cost  of  keeping  them  at  the 
point  where  they  are  delayed  and  that  of  keeping  them  at  home,  and 
not  the  actual  expense. 

15.  FEED  FOR  CATTLE  AND  ADDITIONAL  INSURANCE. 

In  The  J.  C.  Stevenson  (D.  C.  Md.),  17  Fed.  540,  it  held  that  where  a 
vessel  does  not  arrive  to  receive  cattle  for  transportation  until  several 
weeks  after  the  contract  time,  the  only  damages  recoverable  for  the 
delay,  when  the  vessel  is  accepted  and  the  cattle  shipped,  is  the 
expense  incurred  in  keeping  the  cattle  during  the  delay,  and  the  addi- 
tional insurance  the  shipper  was  required  to  pay  for  the  increased  risks 
resulting  from  the  delay. 

V.  MISCELLANEOUS. 

1.  NOMINAL  DAMAGES. 

a.  Possession  Immediately  after  Delivery  to  Wrong  Party. 

In  Teague  v.  Southern  R.  Co.,  45  S.  Car.  27,  22  S.  E.  779,  it  appeared 
that  goods  were  delivered  to  the  wrong  party,  but  were  immediately 
handed  over  to  the  owner.  It  was  held  that  only  nominal  damages 
were  recoverable  for  the  wrongful  delivery. 

b.  Sale  Not  Delayed. 

In  Missouri  Pac  R.  Co.  v.  Paine,  1  Tex.  Civ.  App.  621,  21  S.  W.  78, 
it  appeared  that  if  the  goods  had  arrived  promptly  they  could  not  have 
been  sold  before  they  were  sold.  It  was  held  that  nominal  damages 
only  were  recoverable. 

c.  Worthless  Goods. 

In  Baldwin  v.  London  (Eng.),  C.  A  D.  R.  Co.,  L.  R.  9  Q.  B.  D.  582, 
it  is  held  that  where  a  carrier  is  guilty  of  negligent  delay  in  delivering 
bales  of  rags  received  by  it  for  carriage,  the  owner  is  entitled  only  to 
nominal  damages  if,  owing  to  the  rags  having  been  packed  while  wet, 
they  are  found  useless  for  any  purpose  when  received  at  their  destina- 
tion. 

2.  EXEMPLARY  DAMAGES. 

a.  Malice  or  Willfulness. 

In  Avinger  v.  South  Carolina  R.  Co.,  29  S.  Car.  265,  S5  Am.  A  Eng. 
R.  Cas.  519,  7  S.  E.  493,  it  is  held  that  exemplary  damages  may  be 
recovered  where  the  refusal  of  the  carrier  to  transport  goods  is  the 
result  of  malice  of  willful  disregard  of  the  rights  of  the  shipper. 

In  Pitteburgh,  C.  A  St.  L.  Ry.  Co.  v.  Lyon,  123  Pa.  St.  140,  16  Atl.  607, 
an  action  for  carrying  baggage  beyond  its  destination,  it  was  held  that 
exemplary  damages  could  be  allowed,  if  the  wrong  was  committed 
willfully,  or  wantonly. 

b.  Rudeness  in  Refusing  to  Deliver. 

In  Illinois  Cent.  R.  Co.  v,  Brookhaven  Mach.  Co.,  71  Miss.  663, 16  So. 
252,  an  action  for  refusal  to  deliver  freight,  it  was  held  that  exemplary 
damages  could  not  be  recovered  on  account  of  the  rudeness  of  the  car- 
rier's agent  when  refusing  to  deliver  in  compliance  with  the  consignee's 
demand. 

3.  WHETHER  TOTAL  VALUE  OF  GOODS  RECOVERABLE, 
a.  Conversion. 

In  Briggs  v.  New  York  C.  R.  Co.,  28  Barb.  (N.  Y.)  515,  it  is  held  that 
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where  gr<xxls  ^^^  only  delayed  in  transportation  the  owner  cannot  treat 
the  delay  as  a  conversion,  and  recover  from  the  carrier  the  whole  Talae 
of  the  g'oods. 

A  common  carrier  is  liable  in  damages  for  a  negrlifirent  delaj  in  the 
carriafi^e  of  goo6u  ;  but  the  owner  cannot  on  account  of  nnxeaaonable 
delay  refuse  to  receive  the  g'oods  and  sae  for  conversion,  being-  only 
entitled  to  claim  the  damages  resulting  from  the  delay.  So  held  in  St. 
Louis,  I.  M.  A  8.  R.  Co.  v.  Mudford,  44  Ark.  431,  21  Am.  &  Bng.  R. 
Cas.  439. 

In  Baumbach  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  4  Tez.  Civ.  App.  6S0,  23  8. 
W.  693,  it  is  held  that  mere  delay  in  delivering  freight  is  not  a  conver- 
sion of  it,  and  the  consignee  cannot  refuse  to  accept  it,  and  recover  its 
value,  though  at  the  time  of  delivery,  he  has  no  use  for  the   property. 

b.  Cannot  Abandon  Goods. 

In  Nettles  v.  South  Carolina  R.  Co.  (S.  Car.),  7  Rich.  Law  190,  an 
action  for  delay  in  conveying  goods,  it  was  held  that  the  consignee 
could  not  abandon  them,  and  sue  for  their  value. 

c.  Damaged  Goods. 

In  Hackett  v,  B.  C.  &  M.  R.  Co.,  35  N.  H.  390,  it  is  held  that  the  mere 
fact  that  the  goods  are  damaged  by  the  delay  does  not  render  the  car- 
rier liable  for  their  full  value,  if  they  are  still  applicable  to  the  intended 
use. 

d.  Of  Value  at  Certain  Time  Only. 

In  Schulze  v.  Great  Eastern  R.  Co.  (Eng.),  19  Q.  B.  Div.  30,  30  Am. 
&  Eng.  R.  Cas.  134,  an  action  for  delay  in  carrying  freight,  it  ap- 
peared that  the  property  was  of  value  at  a  certain  time  only,  and  when 
delivered  was  entirely  worthless  in  consequence  of  the  delay.  It  was 
held  there  could  be  a  recovery  as  for  a  total  loss. 

In  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Maetze  (Tez.  Civ.  App.),  2  Wilson 
637,  an  action  for  delay  in  delivering  a  part  of  a  machine,  it  appeared 
that  such  part  had  become  useless  to  the  owner,  and  he  had  been 
obliged  to  replace  it  with  another ;  it  was  held  that  the  shipper  was  not 
obliged  to  receive  such  part  when  tendered,  but  could  recover  its  value 
at  the  time  and  place  it  should  have  been  delivered,  with  interest. 

e.  Account  Bsrred  by  Limitstions. 

In  Favor  v,  Philadelphia,  5  N.  H.  358,  it  appeared  that  in  consequence 
of  the  carrier's  unreasonable  delay  in  the  delivery  of  plaintiff's  account 
against  a  third  person,  it  became  barred  by  the  statute  of  limitation. 
It  was  held  that  the  carrier  was  liable  for  the  amount  of  the  account. 

So  in  Knapp  v,  U.  S.  A  Can.  Ezp.  Co.,  55  N.  H.  348,  it  appeared  that 
the  express  company  received  from  the  plaintiff  a  promissory  note 
against  a  third  person  which  they  agreed  to  collect  of  the  maker,  bat 
during  the  company's  neglect  in  pressing  the  collection,  the  maker 
failed  and  the  note  became  worthless.  It  was  held  that  the  measure  of 
the  damages  recoverable  against  the  express  company  was  the  amount 
of  the  note. 

f.  Diversion  through  Negligence  of  Initial  Csrrier. 

In  Booth  V.  Missouri,  K.  A  T.  Ry.  Co.  of  Texas  (Tex.  Civ.  App.),  37 
8.  W.  168,  it  is  held  that  the  failure  of  a  railroad  company  to  communi- 
cate to  its  connecting  line  the  direction  that  the  goods  are  shipped  in 
care  of  a  certain  railroad,  resulting  in  their  diversion  to  another  route 
than  that  directed,  does  not  ipso  facto  make  it  liable  for  the  value  of 
the  goods. 
4.  MENTAL  SUFFERING. 

a.  Delay  In  Shipment  of  Corpse. 

In  an  action  against  a  carrier  to  recover  damages  for  delay  in  the 
shipment  of  a  corpse,  there  may  be  a  recovery  for  mental  sufferingr- 
So  held  in  Louisville  A  N.  R.  Co.  v.  Hull  (Ky.),  3  R.  R.  R.  56, 26  Am.  & 
Eng.  R.  Cas.,  N.  S.,  56. 

In  this  case  it  is  said  in  the  opinion  :  *'It  is  earnestly  insisted  for  ap- 
pellant that  there  is  no  property  in  a  corpse  (Keyes  v,  Konkel,  119  Mich. 
550,    78  N.  W.  649,  44  L.    R.    A.  242,    and    that  mental   suffering- 
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-cannot    be  recovered  for  in  a  case  of    thU  character.    In  Hale  9. 
Bonner,  82  Tex.  33,  17  8.  W.  605,  14  L.  R.   A.    336,    27  Am.  St. 
Rep.  850,  which  was  a  suit  for  damages  for  delay  in  the  shipment  of  a 
ixnrpse,  the  coart  said :    *  We  are  unable  to  distinsrniah,  in  principle,  thia 
case  from  those  in  which  recoveries  against  telej^ph  companies  have 
l>een  allowed  for  failure  to  deliver  with  promptness  messag-es  annonnc^ 
ing'  the  death  or  mortal  illness  of   near   relatives.    Such  cases  are 
•exceptional.    As  a  rule,  mental  suffering  is  not  an  element  of  the  dam- 
ages which  are  recoverable  for  the  breach  of  a  contract,  or  in  an  action 
for  tort,  founded  upon  a  right  growing  out  of  a  contract.    Ordinarily* 
the  object  in  sending  a  telegraphic  message  announcing  the  death  or 
•sickness  of  a  relative  is  to  afford  the  person  to  be  benefited  the  solacd 
that  may  result  from  being  present  during  the  last  illness  of  the  rela- 
tive, or  attending  his  obsequies,  as  the  case  may  be.  .  The  direct  result 
of  the  failure  to  perform  the  duty  of  delivering  the  message  being  to 
deprive  the  person  addressed  of  this  solace,  and  to  cause  distress  of 
mind,  it  is  not  unreasonable  that  he  should  have  his  compensation 
therefor.'    This  case  was  followed  in  Wells,  Fargo  A  Co.*s  Express  u^ 
Fuller,  13  Tex.  Civ.  App.  610,  35  8.  W.  824.    The  right  to  recover  for 
mental  anguish  for  failure  to  deliver  a  telegram  in  the  class  of  cases 
referred  to  was  upheld  in  Chapman  v.  Telegraph  Co.,  90  Ky.  265,  13  8. 
W.  880,  and  after  reconsideration  his  case  was  adhered  to  in  a  number 
-of  recent  cases.    In  Western  Union  Telegraph  Co.  v.  Van   Cleave,  107 
:Ky.  464,  54  8.  W.  827,  the  court  said  :    *It  is  probably  in  accordance 
with  the  views  of  the  majority  of  the  state  courts  that  that  mental  an- 
guish and  injured  feelings  alone,  and  unaccompanied  with  physical 
injury,  do  not  furnish  ground  for  recovery.    But  in  this  state  the  rule 
has  been  announced  otherwise.     And  so,  likewise,  a  recovery  in  this 
dass  of  cases  can  be  had  under  the  decisions  in  the  states  of  Texas, 
Alabama,  Indiana,  Iowa,  North  Carolina  and  Tennessee.    It  may  be 
admitted  that  there  are  difficulties  in  the  way  of  an  exact  measurement 
of  such  damages,  but  it  does  not  seem  to  us  that  this  is  a  sufficient  rea- 
son why  a  negligent  public  carrier  should  escape  with  merely  nominal 
damages.    The  same  difficulty  of  accurately  measuring  such  damages 
arises  in  cases  of  slander,  breach  of  marriage  contract,  and  in  cases 
where  mental  suffering  is  accompanied  with  physical  pain.    If,  as  ar- 
gued, the  law  does  not  deal  generally  with  the  feelings  and  emotions, 
it  may  be  answered  that  here  the  parties  themselves  have  contracted 
with  respect  to  those  very  things,  or  at  least  have  contracted  with  re- 
spect to  those  things  which  naturally  affect  the  feelings  and  emotions.* 
No  sound  distinction    can    be  maintained    between    the    telegraph 
cases  and  this  case.    They  rest  upon  the  principle  that  damages  nat^ 
nrally  resulting  from  a  wrongful  act,  and  fairly  within  the  reasonable 
'Contemplation  of  the  parties,  may  be  recovered.    The  logic  of  appel- 
lant's position,  if  followed,  would  lead  to  the  conclusion  that  if  it  had 
lost  this  corpse,  however  negligently,  no  action  could  be  maintained, 
at  least  for  any  substantial  recovery.    For  if  there  is  no  property  in  a 
corpse,  and  there  can  be  no  recovery  for  mental  suffering  for  the  failure 
to  carry  and  deliver  it  at  the  proper  time,  then  for  a  very  great  wrong 
there  would  be  practically  no  remedy.    The  tenderest  feelings  of  the 
human  heart  cluster  about  the  remains  of  the  dead.    The  duty  of  chris- 
tian burial  is  one  which  loving  hands  perform  as  a  privilege.    An  in- 
dignity or  wrong  to  a  corpse  is  resented  more  quickly  than  a  wrong  to 
the  living,  and,  if  mental  suffering  may  be  recovered  for  in  the  one 
case,  it  is  hard  to  see  why  it  may  not  be  recovered  for  in  the  other. 
The  damages  for  the  loss  of  a  corpse  and  those  for  the  delay  in  deliver- 
ing it  differ  only  in  degree." 

In  Hale  v,  Bonner,  82  Tex.  33,  17  8.  W.  605,  49  Am.  &  Eng.  R.  Cas. 
135,  it  is  held  that  a  widow  may  recover  damages  for  mental  suffering 
-caused  by  the  negligence  of  a  railroad  company  in  failing  to  deliver 
promptly  the  body  of  her  husband,  which  it  had  undertaken  to  trans- 
port. In  this  case  it  is  said  in  the  opinion  :  ''We  are  unable  to  distin- 
guish in  principle  this  case  from  those  in  which  recoveries  against 
telegraph  companies  have   been  allowed   for  failure  to  deliver  with 
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promptneM  mestag'es  announcing  the  death  or  mortal  illness  of  near 
relatires.  Such  cases  are  exceptional.  As  a  rule,  mental  saffering*  is 
not  an  element  of  the  damag^es  which  are  recoyerabie  for  breach  of  a 
contract,  or,  in  an  action  for  a  tort,  founded  upon  a  xifirht  g'rowing'  out 
of  a  contract.  Ordinarilj,  the  object  of  sending^  a  telegraph  message 
announcing  the  death  or  sickness  of  a  relative  is  to  afford  the  person 
to  be  benefited  the  solace  that  may  result  from  being  present  during 
the  last  illness  of  the  relatiYe,  or  attending  his  obsequies,  as  the  case 
may  be.  The  direct  result  of  the  failure  to  perform  the  duty  of  deliv- 
ering the  message  being  to  deprive  the  person  addressed  of  this  aolaoe, 
and  to  cause  distress  of  mind  ;  it  is  not  unreasonable  that  he  should 
have  his  compensation  therefor/' 

b.  Same — Excessive  Verdict. 

In  Wells,  I^argo  A  Co/s  Express  v.  Fuller,  13  Tex.  Civ.  App.  610, 35  S. 
W.  824,  an  action  for  delay  in  carrying  the  body  of  plaintiff's  son,  it 
was  held  that  a  verdict  for  $2,000  would  not  be  disturbed  as  excessive. 
In  this  case  it  appeared  that  the  delay  prevented  burial  from  a  church, 
and  necessitated  burial  at  night. 

But  a  verdict  for  $1,640  for  a  delay  of  a  few  hours  in  the  shipment  of 
the  corpse  of  plaintiff's  wife,  resulting  in  a  delay  in  the  interment  only 
from  one  afternoon  until  the  next  morning,  was  held  excessive  ;  plain- 
tiff being  treated  with  proper  courtesy,  and  there  being  no  intimation 
that  the  condition  of  the  corpse  rendered  a  speedy  interment  necessary. 
Louisville  A  N.  R.  Co.  v.  Hull  (Ky.),  3  R.  R.  R.  56,  26  Am.  A  Eng.  R. 
Cas.,  N.  S.,  56. 

€•  Failure  to  Deliver  Medicines  for  Use  of  Wife— Husband's  MantaJ 
Suffering.  • 

In  Pacific  Exp.  Co.  v.  Black,  8  Tex.  Civ.  App.  363,  27  S.  W.  830,  an 
action  for  failure  to  promptly  deliver  medicines  for  use  of  plaintiff's 
aick  wife,  it  was  held  that  there  could  be  no  recovery  on  account  of  the 
sympathetic  mental  sufferings  of  the  husband  because  of  the  pain  of 
his  wife,  as  such  damages  were  too  remote. 

d.  Same— Physical  and  Mental  Suffering  of  Wife. 

In  Pacific  Exp.  Co.  v.  Black,  8  Tex.  Civ.  App.  363, 27  S.  W.  830,  it  is 
held  that  a  husband  may  recover  for  both  her  physical  and  mental  suf- 
fering, caused  by  the  negligent  failure  of  an  express  company  to 
promptly  deliver  medicines  shipped  for  the  use  of  his  wife. 

e.  Delay  In  Carrying  Museum. 

In  Yoakum  v.  Dunn,  1  Tex.  Civ.  App.  524,  21  S.  W.  411,  an  action  for 
delay  in  carrying  plaintiff's  museum  for  a  certain  exhibition,  it  was 
held  that  there  could  be  no  recovery  for  mental  anguish  caused  by  the 
delay. 

f.  Delay  in  Delivering  Household  Goods. 

In  Brown  v.  Adams,  3  Tex.  App.  (Civ.  Cas.)  462,  it  is  held  that  dam- 
ages for  mental  and  physical  suffering  from  the  delay  of  a  carrier  in 
delivering  household  ^oods  and  wearing  apparel  cannot  be  recovered. 

5.  SPECULATIVE  PROFITS. 

It  is  generally  held  that  the  loss  of  prospective  profits  from  future 
sales  of  the  delayed  goods,  or  from  its  use,  if  it  is  machinery  intended 
for  a  manufactory,  or  of  like  character,  is  too  remote  to  be  recovered. 
Cooper  V,  Young,  22  6a.  269  ;  Toledo,  etc.,  R.  Co.  v.  Roberts,  71  111.  540 ; 
Reading  v,  Donovan,  6  La.  Ann.  491 ;  Harrison  v.  New  Orleans,  etc,  R. 
Co.,  28  La.  Ann.  777  ;  Harvey  v.  Connecticut,  etc.,  R.  Co.,  124  Mass.  421 ; 
Vicksburg,  etc.,  R.  Co.  v.  Ragsdale,  46  Miss.  458 ;  Foard  v.  Railroad  Co., 
53  N.  Car.  235 ;  Major  v,  Cincinnati,  H.  A  D.  R.  Co.,  1  Disney  (Ohio)  23 ; 
Gulf,  etc.,  R.  Co.  V.  Hodge,  10  Tex.  Civ.  App.  543,  30  S.  W.  829 ;  Gral* 
veston,  H.  A  S.  A.  R.  Co.  v>  Douglas,  1  Tex.  App.  (Civ.  Cas.)  29; 
Bowden  v.  San  Antonio  A  A.  P.  Ry.  Co.  (Tex.  Civ.  App.),  25  8.  W.  967 ; 
Galveston,  H.  A  S.  A.  Ry.  Co.  v,  Stovall  (Tex.  Civ.  App.),  3  Wilson 
253. 

In  Vicksburg,  etc.,  R.  Co.  v,  Ragsdale,  46  Miss.  458,  it  is  said  in  the 
opinion  :    '*lst.  The  proximate  and  natural  consequences  of  the  breach 


Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S       601 

Notes 

mnst  always  be  considered.  2d.  Such  consequences  as  from  the  na- 
ture and  subject-matter  of  the  contract  may  be  reasonably  deemed  to 
have  been  in  the  contemplation  of  the  parties  at  the  time  it  was  entered 
into.  3d.  Damag>es  which  fairly  may  be  supposed  not  to  have  been 
the  necessary  and  natural  sequence  of  the  breach  shall  not  be  recovered 
unless  by  the  terms  of  the  agreement  or  by  direct  notice  they  are 
brong-ht  within  the  expectation  of  the  parties.  4th.  Losses  of  profits  in 
a  business  cannot  be  allowed  unless  the  data  of  estimation  are  so  defi- 
nite and  certain  that  they  can  be  ascertained  reasonably  by  calculation » 
and  then  the  party  in  fault  must  have  had  notice,  either  from  the  nature 
of  the  contract  itself,  or  by  explanation  of  the  circumstances  at  the 
time  the  contract  was  made,  that  such  damafires  would  ensue  from  non- 
performance. 5th.  If  the  contract  is  made  with  reference  to  embarkingf 
in  a  new  business,  *  *  *  the  speculative  profits  which  might  be 
supposed  to  arise,  but  which  were  defeats  because  of  a  breach  of  con- 
tract which  delayed  the  business,  cannot  be  looked  to  as  an  element  of 
damages." 

In  Bowden  v.  San  Antonio  A  A.  P.  Ry.  Co.  (Tex.  Civ.  App.),  2S  8. 
W.  987,  an  action  for  delay  in  transportation,  it  is  held  that  the  profits 
which  the  owner  of  the  goods  would  have  made  had  they  been  delivered 
within  a  reasonable  time  were  not  recoverable. 

a.  Loss  of  Profits  in  Selling  Goods. 

In  Galveston,  H.  &  S.  A.  R.  Co.  V.  Douglas,  1  Tex.  App.  (Civ.  Cas.) 
29,  it  is  held  that  the  loss  of  profits  on  the  sale  of  goods,  or  other  dam- 
ages of  like  character,  are  too  remote  to  furnish  a  proper  basis  for  re- 
covery for  unreasonable  delay  in  transportation. 

b.  ProfUt  from  Preparing  Goods  for  Market. 

In  Wilson  v.  Lancashire  A  Y.  R.  Co.  (Eng.),  9  C.  B.  N.  S.  632,  7  Jur. 
N.  8.  862,  30  N.  J.  C.  P.  232,  9  W«  R.  635,  3  L.  T.  859,  it  is  held  that  the 
loss  of  profits  from  making  up  the  delayed  goods  into  articles  of  sale 
and  disposing  of  them  cannot  be  considered. 

InGulf,  etc.,R.  Co.  V.  Hodge,  lOTex.Civ.  App.  543,  30  8.  W.  829, 
2  Am.  &  Eng.  R.  Cas.,  N.  S.,  574,  an  action  for  failure  to  furnish  cars 
for  the  transportation  of  com,  it  was  held  that  there  could  not  be  a  re- 
covery both  on  account  of  the  profits  the  shipper  might  have  made 
and  the  expense  in  preparing  the  corn  for  market ;  but  he  must  elect  to 
take  damages  on  account  of  one  or  the  other. 

c  Stoppage  of  Manufactory — Delay  in  Delivering  Machinery. 

In  Vicksburg  A  M.  R.  Co.  v.  Ragsdale,  46  Miss.  458,  1  Am.  Ry.  Rep. 
407,  it  is  held  that  where  a  carrier  delays  a  steam  boiler  which  is  in- 
tended to  be  used  in  a  mill  for  the  sawing  of  lumber,  future  profits 
from  the  use  of  the  mill,  which  are  but  speculative,  are  not  recoverable 
aa  part  of  the  damages. 

In  Major  v.  Cincinnati,  H.  A  D.  R.  Co.,  1  Distfey  (Ohio)  23,  it  was 
held  that  where  a  carrier  failed  to  deliver  in  a  reasonable  time  a  boiler 
constructed  for  a  steam  saW  mill,  the  profits  which  might  have  been 
realized  had  the  boiler  reached  its  destination  at  the  proper  time  are 
not  proper  charges  to  be  allowed. 

In  Foard  v,  RaUroad  Co.,  53  N.  Car.  235,  where  a  part  of  machinery 
— a  steam  pipe — ^was  negligeiitly  delayed  by  the  railroad  company,  on 
account  of  which  the  mill  was  left  idle  for  some  length  of  time,  the 
court  held  that  the  profits  which  the  mill  would  have  made  wotdd  be 
too  vague,  indeterminate  and  uncertain  to  be  correctly  estimated,  and 
held  the  measure  of  damages  to  be  the  legal  interest  on  the  capital  in- 
vested, expenses  incurred  in  endeavoring  to  get  the  delayed  machinery, 
of  unemployed  employees,  and  such  other  damages  as  were  the  direct 
and  necessary  result  of  defendant's  negligence. 

d.  Same — Failure  to  Deliver  Fuel. 

In  Cooper  v.  Young,  22  6a.  269,  it  is  held  that  loss  of  profits  by  the 
necessary  suspension  of  iron  works,  in  consequence  of  the  failure  of  a 
common  carrier  to  deliver  coal  according  to  contract,  cannot  be  recov- 
ered in  an  action  for  failure  to  transport  and  deliver  the  coal  under  the 
contract.    In  this  case  it  is  said  in  the  opinion  :    "We  know  of  no  rule 
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which  subjects  a  common  carrier  to  a  higher  measure  of  dama^^es,  for 
a  breach  of  his  contract,  than  the  amount  of  the  profits  which  owner 
mig'ht  have  made,  over  the  freight  and  costs,  by  a  sale  at  the  time  and 
place  at  which  the  article  or  goc^s  to  be  transported  were  to  be  deUTered* 
provided  there  be  a  market  for  the  article  there.  In  case  there  was  no 
market  for  the  commodity  or  goods,  and  the  owner  required  them  for 
his  own  use,  I  do  not  see  why  the  rule  should  be  modified  to  suit  the 

J'ustice  of  the  case,  but  it  cannot,  in  our  judgment  be  so  modified  as  to 
Lold  that  the  carrier  shall  be  liable  for  the  profit  which  the  owner  might 
have  realized  by  the  sale  of  the  articles  into  which  he  might  manufac- 
ture them.    Such  a  rule  would  make  the  carrier  an  insurer  against  all 
casualties  in  the  process  of  manufacturing." 

But  one  of  the  reasons  for  this  decision  was  that  it  did  not  appear  bat 
that  the  plaintiff  could  have  supplied  himself  with  coal  by  other  means; 
for  it  is  said  in  the  opinion:  "In  estimating  the  damages  in  cases 
when  the  article  to  be  transported  cannot  be  purchased  at  the  place  of 
destination,  and  the  carrier  who  has  contracted  to  carry  it  has  the  exclu- 
sive right  of  transportation  by  the  cheapest  mode,  the  difference  between 
the  price  agreed  upon  or  usual  by  that  mode  and  the  terms .  on  which 
others  would  carry  it  by  other  modes  of  transportation,  ought  to  be 
considered,  and  in  this  case  and  in  all  like  it,  it  might  not  be  improper 
to  admit  additionally,  evidence  of  losses  by  the  expense  of  hands,  etc 
during  a  necessary  suspension  of  business  occasioned  by  the  default  of 
the  carrier,  for  a  period  during  which  the  plaintiff,  by  ordinary  dili- 
gence, could  not  supply  himself  by  other  means  with  the  article  agreed 
to  be. carried.** 

••  Same — Failure  to  Deliver  Raw  Material. 

In  Gee  v.  Lancashire  &  Y.  R.  Co.,  6  H.  &  N.  211,  30  L.  J.  Ex.  11,  9  W. 
R.  103,  an  action  for  delay  in  the  delivery  of  cotton,  where  a  mill  waa 
compelled  to  shut  down  for  want  of  cotton  to  go  on  with,  the  plaintiffs 
were  not  allowed  the  amount  of  wages  paid  during  the  time  the  mill 
was  at  a  standstill  and  the  profits  lost  as  damages,  since  the  stoppage 
6f  the  mill  did  not  arise  entirely  from  the  nondelivery  of  the  cotton, 
but  arose  partly  from  that  and  partly  from  the  plaintiffs  having  no  other 
cotton  to  go  on  with. 

In  Waite  v.  Gilbert,  10  Cnsh.  (Mass.)  177,  it  is  held  that  a  carrier  who 
at  first  wrongfully  refuses  to  deliver  but  afterwards  delivers  goods 
consigned  to  a  manufacturer  is  not  liable  for  other  consequential 
damages  arising  from  delay  to  the  consignee's  works,  or  for  a  loss  of 
profits  from  the  same  cause,  but  plaintiff  could  recover  the  expenses 
of  his  servants  when  refused. 

In  Reading,  Peck  &  Co.  v,  Donovan,  6  La.  Ann.  491,  it  is  held  that 
where  a  drayman  contracts  to  haul  all  the  cotton  intended  for  a  certain 
cotton  press  at  a  fixe<\  price  per  bail,  and  fails  to  comply  with  his  con* 
tract,  he  is  liable  for  the  increased  price  which  the  owners  of  the  press 
may  have  to  give  for  hauling  the  cotton,  but  is  not  liable  for  the  loss  of 
profits  which  the  press  might  have  earned  by  compressing  cotton  which 
they  failed  to  get,  from  his  failure  to  comply  with  the  contract.  In 
this  case  it  is  said  in  the  opinion  :  "We  have  always  held  carriers  ac- 
countable for  damages  resulting  from  unnecessary  delay  in  the 
performance  of  their  contract,  where  it  was  not  justified  by  some  snf- 
ficient  excuse  in  law.  *  *  *  But  it  appears  to  us  where  the  delay  con- 
sists in  the  not  transporting,  in  proper  time,  merchandise  from  one 
part  of  the  city  to  another,  no  other  indemnity  ought  to  be  recovered 
from  the  carrier  than  the  cost  and  expense  of  performing  the  contract 
on  his  account,  and  such  damages  as  the  default  of  the  carrier  occa- 
sioned directly  to  his  employer.'* 

6.  PROXIMATE  cause;. 

a.  In  General. 

In  all  actions  for  the  breach  of  a  contract,  the  loss  or  injury  for 
which  damages  are  sought  to  be  recovered,  must  be  a  proximate  conse- 
quence of  the  injury.  A  remote  or  possible  loss  is  not  suflScient  gronnd 
for  compensation.    This  rule,  of  course,  applies  where  the  breach  of 
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contract  ia  a  delay  in  the  carriafife  or  delivery  of  freight.  Denver  St  R. 
O.  R.  Co.  V.  DeWitt,  1  Colo.  App.  419,  29  Pac.  524  ;  Savannah,  T.StW. 
Ry.  Co.  V.  Pritchard,  77  6a.  412, 1  8.  K.  261  ;  Illinois  C.  R.  Co.  v.  Cobb, 
64  111.  143 ;  Calvin  v.  Jones,  3  Dana  (Ky.)  576 ;  Baltimore  &  O.  R.  Co. 
V.  Pamphrey,  59  Md.  390,  9  Am.  A  Eng.  R.  Cas.  331 ;  Ingledew  v. 
Korthem  R.  Co.,  73  Mass.  86 ;  Jones  v.  New  York  A  E.  R.  Co.,  29  Barb. 
(K.  T.)633  ;  I^eon  v.  M*Keman,  54  N.  T.  Supp.  167  ;  Adams  Exp.  Co.  v. 
KiTbert,  36  Pa.  St.  360  ;  Morrison  v.  Davis,  20  Pa.  St.  171 ;  St.  I^uis  S. 
'W.  Ry.  Co.  of  Texas  v.  May  (Tez.  Civ.  App.),  44  S.  W.  406;  Texas  & 
P.  Ry.  Co.  V.  Douglas  (Tex.  Civ.  App.),  30  S.  W.  487  ;  Honston  A  T.  C. 
Ry.  Co  V.  Jackson,  62  Tex.  209 ;  Gerhard  v.  Nesse,  36  Tex.  635  ;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Douglas,  1  Tex.  Civ.  App.  29 ;  Wilson  v, 
I^ancashire  &  T.  R.  Co.  (Eng.),  9  C.  B.  N.  S.  632,  7  Jur.  N.  S.  862 ; 
30  Lr.  J.  C.  P.  232,  9  W.  R.  635,  3  L.  T.  859 ;  Woodyer  v.  Great  Western 
R.  Co.  (Eng.),  L.  R.  2  C.  P.  318,  36  L.  J.  C  P.  177,  15  W.  R.  383,  15  L. 
T.  579 ;  Gee  v.  Lancashire  A  Y.  R.  Co.  (Eng.).  6  H.  A  N.  211,  30  L.  J. 
Kx.  11,  9  W.  R.  103 ;  Irvine  v.  Midland  G.  W.  R.  Co.  (Eng.),  6  Ir.  L.  R. 
55. 

In  Jones  v.  New  York  A  E.  R.  Co.,  29  Barb.  (N.  Y.)  633,  it  U  held 
that  the  owner  of  goods  cannot  recover,  for  delay  in  transportation 
which  is  not  the  proximate  cause  of  the  fall  in  prices. 

In  Morrison  v.  Davis,  20  Pa.  St.  171,  it  is  held  that  carriers  are  not 
responsible  for  the  remote  or  extraordinary  consequences  of  their  neg- 
ligence. 

In  Morrison  v,  McFaddin,  10  Pa.  Law  J.  462,  it  is  held  that  the  dam- 
ages recoverable  for  a  carrier*s  delay  in  transporting  goods  is  measured 
according  to  the  time  lost,  and  not  by  a  subsequent  event  having  an 
unforeseen  and  extraordinary  connection  with  the  delay. 

In  an  action  against  a  carrier  for  failure  to  transport  freight  with 
reasonable  dispatch,  the  defendant  is  liable  for  such  damages  as  are  the 
natural  and  proximate  result  of  its  conduct,  and  for  such  as  might  have 
been  reasonably  expected  to  be  within  the  contemplation  of  the  parties 
when  the  contract  was  entered  into,  as  a  probable  result  of  a  breach  of 
it.  Swift  River  Co.  v.  Fitchburg  R.  Co.,  169  Mass.  326,  8  Am.  A  Eng. 
R.  Cas.,  N.  S.,  512,  47  N.  E.  1015. 

b.  Increased  Expense  of  Constructing  Highway. 

The  carrier  agreed  to  carry  certain  planks  from  one  station  to 
another,  which  were  to  be  used  in  making  a  plank  road.  They  were 
not  carried  according  to  agreement,  and  the  consignee  was  allowed  to 
recover  the  difference  between  the  prices  of  planks  at  the  two  stations. 
It  was  held  that  it  was  error  to  instruct  the  jury  that  plaintiff  was  en- 
titled, in  addition,  to  recover  the  increased  expense  of  putting  down 
the  plank  road  consequent  upon  the  nondelivery.  Pennsylvania  R. 
Co.  V,  Titusville  Plank  Road  Co.,  71  Pa.  St.  350.  In  this  case  it  is  said 
in  the  opinion  :  '*To  say  that  the  increased  expense  of  labor  in  putting 
down  the  plank  in  consequence  of  such  delay  would  be  such  an  immedi- 
ate and  proximate  effect  as  ought  to  be  charged  to  the  common  carriers 
seems  to  be  entirely  too  indefinite.  It  would  include  a  rise  of  wages, 
stormy  weather,  bad  roads  in  consequence,  which  would  have  been  en- 
tirely beyond  what  would  naturally  have  been  within  the  view  of  the 
parties  and  might  well  have  happened  even  had  the  railroad  company 
punctually  performed  its  duty." 

c.  Failure  to  Furnish  Certain  Kind  of  Cars— Loss  from   Refusal  to 

Ship  in  Smaller  Cai«. 
In  Irvine  v.  Midland  6.  W.  R.  Co.  (Eng.),  6  Ir.  L.  R.  55,  it  is  held 
that  where  a  carrier  fails  to  provide  cars  of  a  particular  description  for 
the  shipment  of  hay  at  a  specified  rate  per  car,  as  it  has  agreed,  loss 
sustained  by  the  owner  of  the  hay,  who,  after  shipping  a  part  of  it  in 
ordinary  cars,  kept  the  remainder  for  some  time,  and,  after  notice  to  the 
company,  sells  it  under  cost  price,  is  not  directly  attributable  to  the 
company's  breach  of  contract,  and  is  not  a  loss  for  which  the  company 
is  liable.  In  such  case,  the  only  damages  which  can  be  recovered  is  in 
respect  of  the  hay  actually  delivered  and  conveyed  in  the  smaller  cars, 
whereby  the  cost  of  carriage  was  increased. 


504       Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S 

Notes 

d.  Failure  to  Carry  Theater  Troupe— Inability  to  Keep  Other  Engage- 

ments. 
In  Foster  v.  Cleyeland,  C,  C.  &  St.  L.  Ry.  Co.  (C.  C),  56  Fed.  4J4, 
an  action  to  recover  damag'es  ag^ainst  a  railroad  company  for  failure  to 
carry  plaintiff's  theater  troupe  and  bag'gag'e  to  their  destination  on 
time,  it  was  held  that  there  could  be  recovery  on  account  of  engage- 
ments actually  missed  by  the  delay  :  but  damag'es  accruing  on  aocoont 
of  other  engagements,  which  they  might  have  kept  but  for  the  breaking 
up  of  the  troupe  through  failure  to  pay  the  performers,  which  failure 
was  due  to  the  loss  of  the  box  receipts  of  the  engagements  miaaed, 
were  too  remote  to  have  been  in  the  contemplation  of  the  parties,  and 
could  not  be  recovered. 

e.  Damage  Prior  to  Carrier's  Possession. 

In  Hamilton  v,  McPherson,  28  N.  Y.  72,  it  was  attempted  to  hold  the 
defendant  carrier  for  injury  to  grain  by  heating  after  he  had  received 
the  notice  to  forward  it.  He  was  guilty  of  negligent  delay  ;  but  the 
direct  cause  of  the  injury  was  want  of  care  in  the  warehouse,  tiefore  the 
defendant  took  possession  of  them.  The  carrier  #as  held  not  liable  for 
the  heating. 

f.  Delayed  Baggage— Cost  of  Clothing. 

In  Texas  &  P.  Ry.  Co.  v.  Douglas  (Tex.  Civ.  App.),  30  S.  W.  487,  an 
action  for  delay  of  baggage,  it  was  held  that  there  could  be  a  recovery 
for  the  value  of  the  use  of  the  property  between  its  actual  arrival  and 
the  time  it  should  have  arrived,  but  the  cost  of  clothing  for  plaintiff 
and  child  while  waiting  for  its  delivery  was  too  remote. 

But  in  International  &  6.  N.  R.  Co.  v.  Philips,  63  Tex.  590,  an  action 
for  delay  in  the  transportation  of  baggage,  it  was  held  that  the  passen- 
ger could  show  the  damages  resulting  from  his  being  compelled  to  buy 
clothes  to  replace  those  vSth  his  baggage. 

g.  Traveling  Salesman's  Loss  of  Time. 

In  Denver  &  R.  6.  R.  Co.  v.  DeWitt,  1  Colo.  App.  419,  29  Pac  524.  it 
is  held,  in  an  action  by  a  traveling  salesman  against  an  express  com- 
pany for  damages  for  delay  in  the  delivery  of  goods ;  evidence  of  the 
loss  of  plaintiff's  time  and  its  value  was  inadmissible,  as  such  losa  was 
not  a  damage  resulting  from  the  delay,  and  was  too  remote. 

h.  Physician's  Bill  Where  Failure  to  Deliver  Medicines — Insufficiency 
of  Evidence. 
In  Pac.  Bxp.  Co.  v.  Black,  8  Tex.  Civ.  App.  363, 27  S.  W.  830,  it  is  held 
that  the  physician's  bill  could  not  be  recovered  in  an  action  for  f aUnre 
to  deliver  medicines  promptly,  where  there  was  no  evidence  as  to  how 
much  of  the  bill  was  for  the  increased  and  prolonged  aickness  caused  by 
the  delay. 

i.  Failure  to  Evade  Blockade. 

In  Gerhard  v.  Neese,  36  Tex.  635,  it  is  held  that  the  carrier,  for  delay 
in  the  transportation  of  freight,  is  not  liable  for  loss  possibly  resulting 
in  an  unlawful  traffic.  In  this  case  it  appeared  that  the  owner  of  cot- 
ton, during  the  civil  war,  forwarded  it  by  a  common  carrier  to  the  Rio 
Grande,  for  the  illegal  purpose  of  evading  the  blockade  and  revenue 
laws  of  the  United  States,  and  of  exporting  the  cotton  to  Mexico ;  and 
attempted  to  hurry  the  carrier  along  so  as  to  escape  the  United  States' 
authorities  and  effect  his  purpose. 

J.  Failure  to  Carry  Where  Owner  Did  Not  Intend  to  Ship. 

In  Little  Rock,  etc.,  R.  Co.  v.  Conatser,  61  Ark.  560,  33  S.  W.  1057, 
it  is  held  that  a  carrier  is  not  liable  for  loss  from  inability  to  sell  cotton 
in  a  certain  market  resulting  from  its  failure  or  refusal  to  ship  cotton 
from  such  market.  In  this  case  it  is  said  in  the  opinion  :  '*The  com- 
plaint states,  and  the  proof  shows  that  he  (plaintiff)  bought  the  cotton 
for  the  express  purpose  of  selling  in  Ozark,  and  not  to  ship  away  from 
Ozark.  In  other  words,  he  states  and  shows  that  he  was  a  acdler  of 
cotton,  not  a  shipper.  Then  how  could  he  hold  the  carrier  liable  for  a 
failure  to  ship  when  he  not  only  did  not  ship,  but  never  expected  or  in- 
tended to  ship  the  cotton  he  bought?  A  plainer  case  for  the  application 
of  the  ancient  maxim,  "causa  proxima,  non  remota,  spectator,"  oonld 
hardly  be  stated  or  imagined. 
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k.   Qrain  Becoming  Heated. 

In  Pittabnrgrt  C.  A  St.  L.  R.  W.  Co.  v.  Morton,  61  Ind.  539,  an  action 
totr  refusal  to  receive  flfrain  for  transportation,  It  was  held  that  there 
could  be  a  recovery  for  Injury  to  the  grsdn  from  Its  becoming  heated, 
although  this  resulted  from  the  something  inherent  in  the  grain  itself , 
^rltich  was  properly  stored  for  shipment. 

I.   Failure  to  Deliver  Still-Worm— Loss  of  Raw  Material   from  Lack 
of  Barrels. 

A  railroad  company  failed  to  deliver  promptly  a  stlU-worm  transported 
l>y  it,  which  was  to  be  used  in  the  manufacture  of  turpentine.  Pend- 
inK*  the  delay,  the  still  had  to  lie  idle,  and  the  tree  boxes  from  which 
tlie  crude  gum  was  gathered  ran  over  for  want  of  barrels  in  which  to 
deposit  it,  and  much  of  the  gum  was  wasted.  It  was  held  that  the  com- 
pany was  liable  for  the  loss  of  the  gum.  if,  in  the  opinion  of  the  jury, 
tbe  loss  was  directly,  though  not  altogether  attributable  to  the  delay, 
a.nd  reasonable  care  and  prudence  would  not  have  prevented  it.  Savan- 
nah, F.  A  W.  Ry.  Co.  v.  Pritchard,  77  Ga.  412,  1  8.  B.  261. 

VI.     RECOVERY   OF   SPECIAL   DAMAGES    FROM    DELAY    DE- 
PENDINQ  UPON  WHETHER  CARRIER  HAD  NOTICE  OF 

PURPOSE  OF  SHIPMENT. 

1.  IN  GENERAL. 

Where  the  carrier  has  been  given  express  notice  of  the  fact  that  delay 
is  liable  to  result  in  a  special  damage,  or  where  such  knowledge'  on  his 
part  may  be  fairly  inferred  from  the  circumstances  of  the  shipment,  or 
from  the  nature  of  the  articles  consigned,  he  is  assumed  to  have  accepted 
tlie  croods  with  the  implied  undertaking  to  compensate  the  shipper 
for  such  special  damage,  if  it  results  from  a  cause  for  which  the  carrier 
is    responsible. 

United  5/a/^i.— Central  Trust  Co.  v.  Savannah  A  W.  R.  Co.  (C.  C), 
69  Fed.  683. 

j4rkansas.-'MurTe\l  v.  Pacific  Exp.  Co.,  54  Ark.  22, 14  8.  W.  1096 ;  St. 
Ix>uis,  I.  M.  A  S.  Ry.  Co.  v.  Mudford,  48  Ark.  502,  3  S.  W.  814. 

Georgia. — Columbus  A  W.  Railway  v.  Floumoy,  75  6a.  745. 

Illinois.— Wshaahf  St.  Ix>uis  A  Pac.  Ry.  Co.  v.  Lynch,  12  111.  App. 
365 ;  Priestiy  v.  Northern  Ind.  A  Chicago  R.  Co.,  26  Ul.  206 ;  Illinois 
Cent.  R.  R.  Co.  v.  Waters,  41  111.  73. 

MafyUnd.—PhiX.  Wilm.  A  Balto.  R.  R.  Co.  v,  Lehman,  56  Md.  209. 

JIfassachuseUs, Scott  v.  Boston  A  N.  O.  S.  S.  Co.,  106  Mass.  468 ; 
Inrledew  v.  Northern  R.  Co.,  7  Gray  (Mass.)  86. 

ivfiJf5Jf>^«.— Vicksburg  A  Meridian  R.  R.  Co.  v.  L.  A.  Ragsdale,  46 
Miss.  458. 

Missouri, — ^Rogan  v.  Wat>ash  Ry.  Co.,  51  Mo.  App.  665. 

Nebraska, — Sycamore  Marsh  Harv.  Co.  v.  Sturm,  13  Neb.  211,  13  N. 
W.  202. 

New  Bampshire.—jyeming  v.  Grand  Trunk  R.  Co.,  48  N.  H.  455. 

North  Carolina.— UtMeyv.  RichmQn4.&  R.  R.,88N*Car.  547. 

South  Carolina.— TesLgne  v.  Southern  Ry.  Co.,  45  S.  Car.  27,  22  S.  E. 
779. 

7V:raj.-~Gulf ,  C.  A  S.  F.  Ry.  Co.  v.  Pettit,  3  Tex.  Civ.  App.  588, 22  S. 
W.  761 ;  Ft.  Worth  A  D.  C.  Ry.  Co.  v.  Greathouse,  82  Tex.  104, 17  S.  W. 
634  ;  Missouri,  K.  AT,  Ry.  Co.  of  Texas  v.  Belcher,  89  Tex.  428, 35  S. 
W.  6;  Galveston,  H.  A  S.  A.  Ry.  Co.  v.  Watson  (Tex.  Civ.  App.),  1 
White  A  W.  Civ.  Cas.  Ct.  App.  814 ;  Galveston,  H.  A  S.  A.  Ry.  Co  v. 
Jessee  (Tex.  Civ.  App.),  2  Wilson  405 ;  Gulf,  C.  A  S.  F.  Ry.  Co.  v. 
Cole  (Tex.),  16  S.  W.  176  ;  Gulf,  C.  A  8.  F.  R.  Co.'v.  Gilbert,  4  Tex.  Civ. 
App.  366,  22  8.  W.  760 ;  Pacific  Exp.  Co.  v.  Darnell,  62  Tex.  639 ;  Wells, 
Fargo  A  Co.  v.  Battle,  5  Tex.  Civ.  App.  532, 24  S.  W.  353 ;  Missouri  Pac. 
R.  Co.  V.  Fagan  (Tex.  Civ.  App.),  27  8.  W.  887. 

yermont.—King  v.  Woodbridge,  34  Vt.  565. 

IVisconsin.—ThomtLB,  B.  A  W.  M.  Co.  v.  Wabash,  St.  L.  A  P.  Ry.  Co., 
62  WU.  642,   22  N.  W.  827. 

In  Houston  A  T.  C.  R.  Co.  v.  Hogg,  2  Tex.  Unrep.  Cas.  544,  it  is  held 
that  where  the  company  has  notice  at  the  time  of  the  shipment  of 
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special  reasons  why  it  is  necessary  to  hasten  the  shipment,  that  the 
measure  of  damages  for  a  delay  is  whatever  loss  the  owner  has  suffered 
thereby. 

In  Illinois  Cent.  R.  Co.  v.  Cobb,  Christy  A  Co.,  64  ni.  128,  it  is  held  that 
the  rule  between  shipper  and  carrier,  is,  that  where  freiii^ht  is  destined 
for  a  special  purpose,  that  fact  should  be  communicated  to  the  carrier, 
if  it  is  to  be  made  the  basis  of  special  damaj^ es  against  him  for  delay  in 
carrying  it.  if  it  is  of  a  character  likely  to  affect  the  action  of  the  carrier. 

In  Pacific  Express  Co.  v,  Darnell  (Tex.),  6  8.  W.  765,  that  where 
the  special  circumstances  under  which  the  contract  was  actually 
made  were  not  communicated  to  the  carrier  who  made  the  breach,  the 
measure  of  damages  is  the  amount  of  injury  which  would  generally 
arise  from  such  breach. 

In  Grey  v,  St.  I^uis,  I.  M.  &  S.  Ry.  Co.,  54  lU.  App.  666,  it  was 
held  that  before  a  common  carrier  can  be  held  for  special  damages 
accruing  from  loss  or  injury  to  goods  in  transit,  it  must  be  shown  that 
such  special  damages  were  contemplated  by  him  and  the  consignor  at 
the  time  of  the  shipment,  and  that  he,  the  carrier,  had  notice  of  the 
special  circumstances  leading  to  such  damages  when  the  goods  were 
received  for  transportation. 

In  order  to  recover  special  damages  for  delay  in  transportation,  the 
plaintiff  must  show  that  at  the  date  of  the  contract  the  defendant  had 
notice  of  the  special  conditions  rendering  such  damages  natural  and 
probable  ;  and  this  rule  still  applies  to  the  contract  for  transportation 
of  freight  by  railroad  companies,  although  a  statute  prohibits  the  com- 
pany from  limiting  its  liability  and  requires  it  to  receive  the  shipment 
at  a  rate  fixed  by  law.  Missouri,  K.  &  T.  R.  Co.  of  Texas  v.  Belcher. 
3  Am.  A  Eng.  R.  Cas.,  N.  S.,  498,  35  8.  W.  6,  89  Tex.  428. 

Where  the  carrier  negligently  delays  the  delivery  of  goods,  he  is  lia- 
ble for  loss  in  their  market  value  during  the  delay.  Cutting  v.  Qrand 
Trunk  Railway,  13  Allen  (Mass.)  381.  In  this  case  it  is  said  in  the 
opinion  that  this  * 'Is  the  moat  simple  and  just  rule  (the  general  rule), 
as  well  as  the  easiest  to  be  applied ;  for  it  depends  on  the  general  mar^ 
ket  value  of  the  goods,  and  involves  no  qu^tion  of  contingent  or  specu- 
lative profits,  and  no  consideration  of  any  other  contracts  made  or 
omitted  to  be  made  by  the  plaintiff  in  view  of  his  contract  with  the  defend- 
ant. To  refer  to  snch  other  contracts,  or  the  profits  which  might  have 
resulted  from  them,  not  within  the  knowledge  or  contemplation  of  the 
defendant,  would  be  to  hold  him  liable  for  the  consequences,  or  allow 
him  the  benefit,  not  of  his  own  contract  with  the  plaintiff,  but  of  deal- 
ings between  the  latter  and  third  persons,  with  which  defendant  had 
nothing  to  do.'' 

In  East  Tenneasee,  V.  &  G.  Ry.  Co.  v.  Johnson,  85  Ga.  497,  11  S.  C. 
809,  an  action  for  delay  in  the  tranaportation  of  goods,  that  the  measure 
of  damages  was  the  difference  between  the  value  of  the  goods  had  they 
arrived  in  time  and  their  value  when  they  did  arrive,  with  interest,  leas 
the  freight ;  and  it  was  error  to  charge  that  plaintiffs  were  entitled  to 
recover  the  price  of  the  goods,  with  the  profits  for  which  they  had  been 
sold  before  shipment,  plaintiffs  having  refused  to  receive  them,  as  the 
defendant  carrier  was  not  chargeable  with  notice  that  the  goods  were 
to  be  delivered  under  a  contract  of  sale. 

a.  Notice  When  Entering  into  Contract. 

The  notice  to  the  carrier  of  the  special  purpose  for  which  the  freight 
is  intended,  to  be  available,  must  be  received  by  it  at  the  time  of 
entering  into  the  contract  of  ahipment.  So  held  in  Lyon  v,  Missouri 
Pac.  R.  Co.,  3  Tex.  App.  (Civ.  Cas)  17. 

In  Missouri,  K.  A  T.  Ry.  Co.  of  Texas  v.  Belcher,  89  Tex.  428,  35  S. 
W.  6, 3  Am.  A  Eng.  R.  Cas.,  N.  S.,  498,  it  was  held  that  notice,  after 
the  date  of  the  contract,  that  special  damages  would  arise  from  a  delay 
in  the  shipment,  in  time  for  him  to  have  prevented  the  delay,  does  not 
render  the  carrier  liable  for  such  damages. 

b.  Notice  at  Destination— Failure  to  Deliver  Promptly. 

In  Wells,  Fargo  A  Co.  v.  Battle,  5  Tex.  Civ.  App.  532,  24  S.  W.  353,  it 
is  held  that  though,  at  the  time  of  the  shipment  of  a  book,  the  express 


Vol  10  R  R  R— Vol  33  Aii  ft  Emg  R  Cas,  N  S      507 

Notes 

eompan  J  may  have  had  no  notice  of  the  importance  of  its  early  delivery, 
yet  if  it  received  such  notice  at  the  point  of  destination,  and  neg^ligently 
failed  to  deliver  it  within  a  reasonable  time  thereafter,  it  was  liable 
for  special  damages  resulting  from  inability  to  fill  orders. 

c.   Sufficiency  of  Notice. 

TTliere  was  no  evidence,  we  think,  which  fairly  tended  to  show  that 
tlie  <lefendant  had  notice  of  the  circumstances  attending  the  ordering 
of  tlie  boilers,  or  of  the  nature  of  the  plaintiif's  business  and  the  use  to 
vrliich  the  boilers  were  to  l>e  put,  or  of  the  fact  that  plaintiff's  mill  was 
stopped  or  to  be  stopped  for  the  purpose  of  making  a  change  in  boilers. 
SucH  notice  could  not  be  «inf erred  fairly,  we  think,  from  the  character 
of  tlie  property,  or  from  the  fact  that  the  old  boilers  were  sent  over  the 
defendant's  road  to  the  same  person  who  had  furnished  the  new  ones 
soon  after  those  had  been  shipped.  So  held  in  Swift  River  Co.  v, 
^itchburg  S.  Co.,  169  MasA.  326,  8  Am.  A  Eng.  R.  Cas.,  N.  S.,  513,  47 
17.  K.  1015. 

In  Bradley  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  94  Wis.  44,  68  N.  W.  410, 
it  is  held  that  where  goods  were  delivered  to  a  carrier  for  shipment 
simply  as  glass,  without  any  statement  as  to  the  purpose  of  the  ship- 
znent,  when  they  were  in  fact  photographic  materials  for  immediate 
use  in  the  business  of  the  shipper  at  the  point  of  destination,  the 
carrier  is  not  liable  for  damages  to  such  business  resulting  from  a 
delay  in  the  shipment,  though  notified  of  the  facts  in  time  to  have 
inrevented  such  delay. 

d.   Parole  Evidence  of  Notice. 

In  Central  Trust  Cu.  v.  Savannah  &  W.  R.  Co.  (C.  C),  69  Fed.  683,  it 
is  held  that  where  the  bill  of  lading  is  silent  as  to  the  time  of  delivery 
it  must  be  deemed  to  contain  an  implied  obligation  to  deliver  in  a  rea- 
sonable time,  and  this  obligation  cannot  be  varied  by  parole  evidence, 
yet,  for  the  purpose  of  aflfecting  the  measure  of  damages,  it  is  competent 
to  show  by  parole  that  notice  was  brought  home  to  the  carrier  that  un- 
usual loss  would  result  from  delay  in  making  the  delivery.  <  >This  is 
because  where  a  common  carrier  has  notice  of  peculiar  circumstances 
connected  with  the  sale  and  contract  for  delivery  of  goods,  which  will 
result  in  an  unusual  loss  to  the  shipper  from  delay  in  delivery,  the  car- 
rier is  responsible  for  the  real  damages  sustained  from'  such  delay  if 
tlse  notice  given  is  of  such  character,  and  goes  to  such  extent  in  inform- 
ing the  carrier  of  the  shipper's  situation,  that  the  carrier*  will  be  pre- 
sumed to  have  contracted  with  reference  thereto. 

2.  NOTICE  THAT  FREIGHT  IS   INTENDED  FOR    MARKET. 

In  Devereuz  v,  Buckley,  34  Ohio  St.  16,  21  Am.  Ry.  Rep.  72,  it  is  held 
that  if  a  common  carrier  is  chargeable  with  knowledge  that  the  article 
carried  is  intended  for  market,  and  unreasonably  delays  its  delivery,  and 
there  is  a  depreciation  in  its  market  value  at  the  place  of  consignment, 
between  the  time  it  ought  to  have  been  delivered  and  the  time  it  was 
delivered,  such  depreciation  will  ordinarily  constitute  the  measure  of 
damages. 

In  Commission  Co.  v.  Wabash  Ry.  Co.,  64  Mo.  App.  590,  it  is  held  that 
a  shipper,  who,  with  knowledge  of  the  carrier,  ships  to  market  for  sale, 
and  fails  to  reach  the  market  in  time,  through  the  carrier  negligence, 
is  entitled  to  base  his  claim  for  damages  on  the  market  price  regardless 
of  the  actual  value. 

In  The  Caledonia,  157  U.  S.  124, 15  Sup.  Ct.  Rep.  537,  39  L.  Ed.  644,  an 
action  for  delay  in  the  transportation  of  live  stock,  it  was  held  that  a 
loss  from  a  fall  in  market  prices  was  not  too  speculative  to  form  the 
basis  of  damages,  where,  at  the  time  the  contract  of  carriage  was  made, 
both  parties  knew  and  contemplated  that  the  cattle  were  to  be  sold  in  a 
given  market  on  the  first  possible  market  day  after  arrival. 

In  Hamilton  v.  W.  N.  Car.  R.  Co.,  96  N.  Car.  398,  3  S.  E.  164,  it  is 
held  that  where  a  carrier  is  informed  of  the  special  circumstances  mak- 
ing it  advantageous  to  the  plaintiff  to  get  his  produce  to  a  certain 
market  on  a  certain  day.,  and  agrees^to  furnish  cars  to  be  loaded  in.  time 
to  be  forwarded  to  such  market  by  that  day,  which  contract  he  fails  to 
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perform,  the  plaintiff  ia  entitled  to  recover  ttich  special  damafi^es  as 
actually  result  from  the  failure  to  g'et  the  produce  to  the  market  on 
that  day. 

In  Illinois  Cent.  R.  R.  Co.  v.  Waters,  41  111.  73,  it  is  held  that  where 
a  lot  of  cattle  are  placed  in  cars  provided  for  them  by  a  railroad,  com- 
pany, for  transportation,  in  time  for  the  next  reg'ular  cattle  train,  the 
station  ag-ent  of  the  company  at  the  place  of  shipment  having  knowl- 
edge  of  the  fact,  it  is  the  duty  of  the  company  to  carry  the  cattle  bj  the 
next  train,  and  by  their  neglect  to  do  so  they  will  be  liable  for  whatever 
damages  may  result  to  the  cattle  by  reason  of  the  delay. 

In  Marshall  v.  New  York  C.  R.  Co.,  45  Barb.  (N.  T.)  502,  it  appeared 
that  defendant  company  received  fruit,  knowing  that  it  was  intended 
for  the  market  at  a  place  beyond  its  line ;  that  when  the  fruit  arrived 
at  its  destination  it  was  found  injured  by  delay  which  occurred  on  de- 
fendant's road.  It  was  held  that  even  if  defendant's  liability  ceased 
upon  delivering  the  fruit  to  the  connecting-  carrier,  still  in  asseasing^ 
damages  the  proof  need  not  be  confined  to  the  market  value  at  the  end 
of  its  road,  but  it  was  proper  to  introduce  proof  of  the  market  value  at 
the  place  of  destination,  as  furnishing  a  proper  basis  upon  which  to 
estimate  the  damages. 

In  Philadelphia,  W.  A  B.  R.  Co.  v.  Lehman,  56  Md.  209,  an  action  for 
delay  in  conveying  cattle  intended  for  a  certain  market,  it  was  held  that, 
in  order  to  charge  the  defendant  with  the  consequences  of  the  delay, 
it  was  necessary  to  show  that  defendant  was  chargeable  with  notice 
that  the  cattle  were  intended  for  that  day's  market. 

But  in  Collard  v.  South  Eastern  R.  Co.  (Eng.),  7  Jur.N.  S.  950,  30 
L.  J.  Ex.  393,  7  H.  A  N.  79, 9  W.  R.  697,  4  L.  T.  410,  it  U  held  that  the 
measure  of  damages  for  delay  in  transporting  marketable  goods  in  the 
difference  between  the  market  value  on  the  day  they  should  have  arrived 
and  the  day  they  did  arrive,  although  the  carrier  was  not  notified  that 
they  were  intended  for  market. 

3.  MACHINERY  NEEDED  FOR  SPECIAL  PURPOSE. 

In  Texas  &  P.  Ry.  Co.  v.  Curry  (Tex.  Civ.  App.),  2  Wilson  453,  it 
appeared  that  the  machinery  in  question  arrived  at  its  destination  on 
the  16th  of  September,  and  plaintiff  often  inquired  of  the  freight  ag-ent, 
but  was  informed  that  it  had  not  arrived ;  that  in  November  he  heard 
that  it  had  arrived,  and  was  again  told  by  the  agent  that  it  was  .not  in 
the  warehouse.  After  he  found  it,  the  agent  refused  to  receive  the 
amount  of  freight  specified  in  the  bill  of  lading.  Plaintiff  had  pur- 
chased the  machinery  for  his  gin,  and  notified  the  agent,  when  he  first 
inquired  for  it,  that  loss  would  result  from  delay.  It  was  held  that 
there  could  be  a  recovery  for  the  vajue  of  the  use  of  the  property  and 
the  time  lost  in  inquiring  for  it. 

In  Pacific  Exp.  Co.  v,  Darnell  (Tex.),  6  S.  W.  765,  an  action 
against  a  carrier  for  delay  in  shipping  machinery  necessary  for  a  saw- 
mill, it  was  held  that  the  loss  of  time,  expense  of  idle  servants,  con- 
tracts which  the  shipper  had  to  fill,  and  profits  arising  from  the 
operation  of  the  mill,  could  be  considered  in  estimating  damages,  if  the 
special  circumstances  under  which  the  contract  of  shipment  was  made 
were  communicated  to  the  carrier. 

Ordinarily  the  measure  of  damages  for  the  loss  of  the  use  of  machin- 
ery through  the  negliirence  of  the  carrier  is  the  value  of  the  use  to  the 
owner  during  the  time  he  is  deprived  of  such  use ;  but  where  the  carrier 
is  notified  of  the  purpose  for  which  it  is  designed,  other  items  of  damage 
may  be  included,  such  as  the  pay  of  idle  hands.  So  held  in  Priestlv 
V.  Northern  I.  &  C.  R.  Co.,  26  111.  206. 

But  in  Hadley  v.  Baxeudale  (Eng.),  9  Exch.  349,  it  appeared  that  the 
shaft  of  a  mill  having  broken,  it  was  sent  off  by  the  defendant  carrier 
as  a  pattern  for  a  new  one.  The  carrier  was  informed  at  the  time  that 
the  mill  was  stopped  in  consequence  of  the  accident,  and  that  work 
could  not  be  resumed  until  a  new  shaft  was  obtained.  There  was  an 
unreasonable  delay  in  transporting  the  old  shaft,  in  consequence  of 
which  the  new  shaft  was  delayed.  It  was  held  that  plaintiff  could  not 
recover  the  profits  lost  thereby.    In  this  case  the  court  said  :    "Now  if 
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the  special  ctrcninstances  nnder  which  the  contract  was  actually  made 
were  communicated  by  the  plaintiffs  to  the  defendants,  and  thus  known 
to  both  parties,  the  damaires  resultinfir  from  a  breach  of  such  contract, 
which  they  would  reasonably  contemplate,  would  be  the  amount  of 
injury  which  would  ordinarily  follow  from  a  breach  of  contract  under 
these  special  circumstances,  so  known  and  communicated.  But,  on  the 
other  hand,  if  these  special  circumstances  were  wholly  unknown  to  the 
party  breaking^  the  contract,  he,  at  the  most,  could  only  be  supposed  to 
haTe  had  in  his  contemplation  the  amount  of  injury  which  would  arise 
generally  and  in  the  great  multitude  of  cases  not  affected  by  any  special 
circumstances  from  such  a  breach  of  contract.  For  had  the  special  cir- 
cumstances been  known,  the  parties  might  have  specially  provided  for 
the  breach  of  contract  by  special  terms  as  to  the  damag^e  in  that  case, 
and  of  this  advantagre  it  would  be  unjust  to  deprive  them."  This  state^ 
ment  of  principles,  however,  does  not  seem  applicable  to  the  facts  of  the 


In  Rogtin  V.  Wabash  Ry.  Co.,  51  Mo.  App.  665,  an  action  for  delay  in 
delivering'  fixtures  for  a  mill  nearly  ready  for  operation,  it  was  held 
that  loss  of  wag^es  and  the  fact  that  gtzin  had  been  bought  could  not 
be  considered  in  estimating  damag'es,  as  the  carrier  was  not  chargeable 
with  notice,  when  he  accepted  the  shipment  that  such  loss  would  result 
from  delay. 

Plaintiff  sought  to  recover  for  the  time  which  its  business  was  sus- 
pended  by  failure  to  receive  the  boilers  and  for  the  wages  paid  during^ 
such  time  to  masons  and  others  employed  to  set  the  boilers  up.  There 
was  no  evidence  tending  to  show  that  the  defendant  had  notice  of  the 
circumstances  attendingr  the  ordering  of  the  boilers,  nor  of  the  nature 
of  the  plaintiff's  business  and  the  use  to  which  the  boilers  were  to  be 
put,  nor  of  the  fact  that  plaintiff's  mill  was  stopped,  or  to  be  stopped, 
for  the  purpose  of  chang^ins^  the  boilers.  Held,  that  there  could  be  no 
recovery  for  the  damages  claimed,  as  they  could  not  have  been  within 
the  contemplation  of  the  parties  when  the  goods  were  shipped,  and  that 
they  were  not  the  proximate  result  of  the  defendant's  delay.  Swift 
River  Co.  v.  Fitchburg  R.  Co.,  169  Mass.  326,8  Am.  &  Eng^.  R.  Cas., 
N.  8.,  512,  47  N.  E.  1015. 

Where,  in  an  action  airainst  a  railroad  for  negrligently  failing  to 
deliver  machinery,  which  caused  the  shutting*  down  of  a  flouring^  mill, 
the  complaint  did  not  allege  nor  the  evidence  show  that  any  definite 
profit  was  lost,  nor  that  the  contract  was  such  as  to  inform  defendant 
that  any  loss  of  special  profit  would  ensue,  it  was  held  error  to  admit 
evidence  showing  what  the  special  profits  would  have  been  during  the 
time  the  mill  was  shut  down,  as  the  proper  measure  of  damag'es  was 
the  legal  interest  on  the  capital  invested,  and  such  other  damages  as 
were  the  direct  and  necessary  result  of  defendant's  negligence.  Sharpe 
V.  Southern  Ry.  Co.  (N.  Car.),  3R.  R.  R.  652,  26  Am.  &  Eng.  R.  Cas., 
N.  8.,  652. 

In  Gulf,  C.  &  8.  F.  R.  Co.  v.  Pettit,  3  Tex.  Civ.  App.  588,  22  8.  W. 
761,  it  is  held  that  it  is  error  to  allow  rents  for  delayed  machinery,  when 
there  is  no  fact  shown  that  should  have  put  the  carrier  upon  notice  of 
the  fact  that  it  was  intended  for  a  special  purpose  other  than  was  to  be 
inferred  from  the  character  of  the  shipment. 

4.  BUILDING  MATERIAL  NEEDED  FOR  SPECIAL  PURPOSE. 

A  building  contractor  who  employs  a  number  of  workmen  cannot 
recover  from  a  carrier  the  amount  of  their  wages  as  damages  for  the 
time  they  are  kept  idle  by  reason  of  the  company  failing  to  promptly 
carry  and  deliver  building^  material,  unless  the  company  had  knowledge 
of  the  situation  of  the  parties  and  the  purpose  for  which  the  material 
^ras desired.  8o  held  in  Lyon  v.  Missouri  Pac.  R.  Co.,  3  Tex.  App.  (Civ. 
Ca«.)  17. 

5.  INJURY  TO  BUSINESS  FROM  FAILURE  TO  DELIVER  GOODS. 
In  Baltimore  A  O.  R.  Co.   v.  Pnmphrey,  59  Md.  390,  it  is  held  that 

iojnry  to  plaintiff's  business  by  reason  of  failure  to  promptly  deliver 
goods  cannot  be  considered  in  assessing  damages  against  a  carrier,  in 
the  absence  of  notice  to  the  carrier  of  special  circumstances  rendering^ 
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it  essential  that  the  goo6»  should  reach  their  destinatioti  within  a  cer- 
tain time. 

6.  PROFESSIONAL  INSTRUMENTS. 

In  Brock  v.  Gale,  14  Fla.  523,  an  action  against  a  carrier  for  loss  of  a 
passeoger's  baggage,  it  was  held  that  special  damages  on  acconnt  of 
the  loss  of  profits  and  earnings,  in  consequence  of  the  loss  of  the  nae  of 
defendant's  professional  instruments,  could  not  be  recovered,  bnt  only 
such  damages  as  were  contemplated  or  might  reasonably  be  supposed  to 
have  entered  into  the  contemplation  of  the  parties  to  the  contract  of 
carriage. 

7.  ORDER  BOOK. 

In  Wells,  Fargo  &  Co.  v.  Battle,  5  Tex.  Civ.  App.  532, 24  S.  W.  353,  an 
action  for  the  failure  of  an  express  company  to  deliver  the  order  book 
of  a  nurseryman  within  a  reasonable  time,  it  was  held  that  such  failure 
did  not  render  the  carrier  liable  for  damages  resulting  through  his  in- 
ability to  fill  orders,  if  the  carrier  had  not  been  notified  that  it  was 
necessary  to  have  the  book  to  enable  him  to  deliver  the  trees. 

8.  COMMERCIAL  TRAVELER'S  SAMPLES. 

A  parcel  of  samples  was  delivered  to  a  carrier  to  be  forwarded  to  the 
plaintiffs.  By  the  negligence  of  the  carrier,  who  had  notice  that  the 
parcel  contained  samples,  it  was  delayed  on  the  way  until  the  season 
at  which  they  could  be  used  for  procuring  orders  had  elapsed.  The 
plaintiffs  could  not  have  procured  similar  samples  in  the  market.  It 
was  held  that  the  plaintiffs  were  entitled  to  recover  as  damages  the 
value  to  them  of  the  samples  at  the  time  they  should  have  been  de* 
livered.  Schultze  v.  Great  Eastern  R.  Co.  (Eng.),  30  Am.  St  En^.  R. 
Cas.  134, 19  Q.  B.  D.  30,  56  L.  J.  Q.  B.  442,  5  Ry.  A.  C.  T.  Cas.  VU. 

In  Texas  Mexican  Ry.  Co.  v.  Willis,  3  Tex.  App.  94,  an  action  for 
delay  in  the  delivery  of  a  trunk  full  of  sample  shoes,  which  the  carrier 
undertook  to  transport  as  baggage,  it  was  held  that  there  could  be  no 
recovery  on  account  of  the  profit  which  the  owner,  a  traveling-  sales- 
man, might  have  made,  if  the  carrier  had  not  been  notified  that  such 
damages  would  result  from  the  delay. 

In  Great  Western  R.  Co.  v.  Redmayne  (Eng.)  L.  R.,  1  C.  P.-  329,  12 
Jur.  N.  S.  692,  35  L.  J.  C.  P.  123, 14  W.  R.  206,  1  H.  &  R.  97,  it  was  held 
that  where  the  carrier  is  not  notified  of  the  object  for  which  g-oods  are 
sent  to  a  traveling  salesman,  in  case  of  delay  owing  to  which  he  does 
not  receive  the  goods  within  a  reasonable  time,  the  shipper  cannot 
recover  for  loss  of  profits  which  he  would  have  derived  from  the  sale  of 
such  goods  at  the  place  to  which  they  were  sent. 

9.  PHOTOGRAPH  OUTFIT  NEEDED  FOR  SPECIAL  OCCASION. 
Plaintiff  shipped  a  photograph    outfit  to  a  certain    point  and  he 

claimed,  for  a  delay  in  carrying  it,  damages  for  large  profits  that  he 
might  have  made  if  he  had  received  it  as  he  expect^  and  in  the  time 
that  it  should  have  been  carried.  He  was  to  take  the  photographs  of 
soldiers  who  were  stationed  at  the  point  during  pay-days,  but  the  oppor- 
tunity was  lost  by  reason  of  the  outfit  not  being  received  until  after 
the  pay-days  were  over.  It  was  held  that  such  damages  were  special 
and  were  too  remote  to  be  recovered,  in  the  absence  of  anything  to  show 
that  the  company  had  notice  of  the  purpose  of  the  shipment  of  the 
goods,  or  that  any  advantage  would  result  to  the  owner  by  having*  them 
at  the  place  of  destination  at  a  certain  date  ;  the  true  measure  or  dam- 
ages being  the  compensation  for  the  inconvenience  that  the  owner  was 
put  to  during  the  time  of  delay.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Jesse, 
2  Tex.  App.  351. 

10.  WAGON  NEEDED  FOR  SPECIAL  OCCASION. 

In  Gulf,  C.  A  S.  F.  Ry.  Co.  v.  Compton  (Tex.  Civ.  App.),  38  S.  W. 
220,  it  ia  held  that  where  plaintiff  delivered  to  defendant,  for  transporta- 
tion to  H.,  a  popcorn  wagon,  informing  defendant  it  was  wanted  in  H. 
on  a  certain  day  for  a  special  occasion,  the  measure  of  damages  for  the 
failure  of  the  carrier  to  transport  it  in  time  for  the  day  mentioned  ii 
the  loss  of  the  profits  which  would  have  been  made  on  that  day ;  bnt} 
as  to  other  days,  the  measure  of  damages  would  be  the  fair  rental 
value  of  the  wagon. 
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11.  GOODS  FOR  EXHIBITION. 

In  SimpMn  v.  London  &  N.  W.  R.  Co.  (Engr.),  L.  R.  I.  Q.  B.  D.  274, 
45  L.  J.  Q.  B.  D.  182, 24  W.  R.  294, 33  L.  T.  805,  it  it  held  that  where  the 
carrier  ia  aware  of  the  shipper's  purpose  of  exhibiting  samples  of  his 
^oods  at  an  agricultural  show,  and  it  fails  to  deliver  the  goods  until  the 
•how  is  over,  the  damages  may  include  a  sum  for  loss  of  time  and  prof- 
its. In  such  case  no  evidence  is  necessary  of  the  shipper's  prospect  of 
making  profit  at  the  particular  shown  in  question,  where  it  is  shown  that 
he  usually  makes  a  profit  out  of  his  exhibits. 

In  Jameson  v.  Midland  R.  Co.  (Eng.),  50  L.  T.  426,  it  is  held  that  dam- 
mges  for  loss  of  profits  may  be  recovered  for  delay  in  transporting 
goods  intended  for  exhibition  at  a  show,  if  the  carrier  was  notified 
that  they  were  shipped  for  such  purpose. 

12.  BAGGAGE— LOSS  OF  SITUATION  AND  INCREASED  TRAV- 

ELING  EXPENSES. 
In  Texas  &  P.  Ry.  Co.  v.  Taylor,  3  Tex.  App.  (Civ.  Cas.)  234,  an  ac- 
tion for  delay  in  the  delivery  of  baggage,  it  was  held  that  the  measure 
of  damages  was  the  value  of  the  use  of  the  property  to  the  owner  dur- 
ing the  delay,  and  there  could  be  no  recovery  for  increased  traveling 
expenses  and  loss  of  situation,  unless  the  carrier  was  informed,  when 
it  received  the  baggage  for  transportation,  that  such  damages  would 
result  from  such  a  cause. 

13.  CLOTHING  AND  HOUSEHOLD  GOODS— SUFFERINGS  OF 
FAMILY. 

In  St.  Louis  S.  W.  R.  <>>.  of  Texas  v.  May  (Tex.  Civ.  App.),  44  S. 
W.  406,  it  is  held  that  sufferings  of  plaintififs'  families,  from  cold  and 
inconvenience,  by  the  failure  of  defendant  to  deliver  a  bill  of  lading  of 
clothing  and  household  goods  shipped,  is  not  the  natural  and 
proximate  result  of  a  breach  of  the  shipping  contract,  where  the  car- 
rier was  not  informed  of  their  necessitous  condition,  and  the  conse- 
quent sufferings  from  cold  that  might  ensue  from  their  inability  to  buy 
other  clothing  and  goods  if  those  shipped  were  not  promptly  delivered. 

14.  INJURY  TO  CATTLE  FROM  WANT  OF  FEED. 

In  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Belcher,  89  Tex.  428,  3  Am. 
A  Eng.  R.  Cas.,  N.  S.,  498,  35  S.  W.  6,  it  is  held  that  a  railroad  company 
is  not  liable  for  special  damages  for  delay  in  transportation  of  food  for 
cattle  the  cattle  thereby  being  without  food  for  several  days,  where  at 
the  time  of  the  execution  of  the  contract  of  shipment,  the  carrier  was 
unaware  that  such  special  damages  would  arise  from  the  delay,  though 
the  carrier  is  required  to  receive  goods  for  shipment  at  the  rate  fixed  by 
the  railroad  commission,  and  cannot  limit  its  liability  by  special  con- 
tract. 

15.  MONEY  TO  PAY  INSURANCE  PREMIUM. 

In  Grindle  v.  Eastern  Express,  67  Me.  317,  it  appeared  that  plaintiff's 
intestate  delivered  to  the  defendant's  agent  at  Castine  $24.90  to  be  for- 
warded to  Belfast  and  there  delivered  to  one  Beal,  agent  of  an  insur- 
ance company  ;  that  the  money  was  sent  for  the  purpose  of  paying  the 
intestate's  semi-annual  premium  on  his  life  policy,  which  would  by  its 
terms  lapse  if  premium  was  not  paid  on  or  before  eight  days  there- 
after ;  and  that  defendant's  agent  had  notice  of  all  these  facts,  but 
failed  to  deliver  the  money.  It  was  held  that  primarily  the  defendants 
would  be  liable  in  damages  for  the  net  value  of  the  policy  on  the  day 
it  lapsed,  both  parties  having  presumably  contemplated  such  damages 
from  knowledge  of  the  circumstances. 

16.  EXPENSE  OF  TEAM  WHILE  WAITING  FOR  ARRIVAL. 

In  Briggs  v.  New  York  C.  R.  Co.,  28  Barb.  (N.  Y.)  515,  it  is  held  that 
where  the  owner  of  goods  sues  the  carrier  for  delay  in  transportation, 
he  cannot  recover  for  the  time  and  expense  of  a  team  and  driver  while 
waiting  at  the  place  of  destination  for  the  arrival  of  the  goods,  unless 
the  carrier,  at  the  time  of  the  shipment,  had  notice  that  a  team  would 
be  waiting  to  receive  the  goods. 

17.  LOSS  OF  TIME. 

In  Ingledew  v.  Northern  R.  Co.,  7  Gray  (Mass.)  89,  it  is  held  that,  in 
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the  abaence  of  special  drcumatancea  known  to  the  carrier,  dama^fes 
on  account  of  the  loss  of  time  of  the  consifi^ee  while  awaiting-  for  the 
arrival  of  the  freight  are  not  recoverable. 

In  Denver  A  R.  G.  R.  Co.  v.  DeWitt,  1  Colo.  App.  419,  29  Pac  524,  it 
is  held  that  where  the  the  contract  of  shipment  does  not  contemplatCt 
damages  for  loss  of  time  bj  the  consignee  in  awaiting  the  arrival  of 
the  goods  at  the  point  of  destination,  it  was  error  to  instruct  the  jnry 
to  consider  such  loss  in  estimating  damages. 

In  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Mudford,  48  Ark.  502,  32  Am.  ft 
Eng.  R.  Cas.  539,  3  8.  W.  814,  it  appeared  that  plaintiff,  the-  owner 
of  certain  goods  shipped  over  the  defendant  road,  made  an  advanta- 
geous sale  of  them,  provided  they  were  delivered  within  a  certain  time. 
The  defendant  was  not  informed  of  this  sale.  Through  defendant's 
negligence  the  goods  were  not  delivered  at  their  destination  in  time, 
and  the  owner,  in  consequence,  lost  the  benefit  of  his  bargain,  bj 
reason  of  the  market  price  being  less  than  the  contract  price.  It  was 
held  that  the  shipper  was  not  entitled  to  damag^es  for  his  loss  of  time 
in  looking  after  or  inquiring  for  the  goods  during  transportation. 

18.  STOPPAGE  OF  WORK,  AND  WAGES  OF  HANDS. 

In  G^  V.  I^iverpool  Sl  York  R.  R.  Co.,  3  L.  T.  N.  8.  322,  the  delaj 
was  in  the  delivery  of  some  bales  of  cotton  ;  in  consequence  of  which  the 
mill  was  idle,  and  workmen  unemployed  for  a  time.  The  immediate 
need  of  the  cotton  was  not  communicated,  at  the  time  it  was  delivered 
to  the  carrier.  It  was  held,  that  for  the  lack  of  notice  at  the  time  of 
delivery  to  the  carrier,  he  could  not  be  held  liable  for  stoppage  of  work 
and  wages  of  operatives. 

19.  EXISTENCE  OF  PARENTS  OF  CORPSE. 

In  Nichols  V.  Eddy  (Tex.  Civ.  App.),  24  8.  W.  316,  an  action  for 
delay  in  transporting  a  corpse,  it  was  held  that  where  the  contract  of 
shipment  was  between  the  carrier  and  a  person  in  no  way  related  to  the 
family,  and  the  existence  of  the  parents  of  the  dead  person  waa  not 
disclosed  to  the  carrier,  the  mental  anguish  of  the  mother  on  acoonnt 
of  being  deprived  of  a  sight  of  the  corpse,  owing  to  the  delay,  cannot 
have  been  reasonably  in  the  contemplation  of  the  parties  as  a  probable 
consequence  of  the  breach  of  contract,  and  she  could  not  recover 
therefor. 

20.  FINE  FOR  UNLOADING  CATTLE  WITHIN  STATE. 

In  McAlister  v.  The  Chicago,  Rock  Island  &  Pacific  R.  Co.,  74  Mo. 
351,  it  was  held  that  in  the  absence  of  evidence  to  show  that  a  carrier  re* 
ceiving  cattle  for  transportation  from  a  connecting  carrier  was  for  any 
reason  bound  to  continue  the  transportation  in  the  same  cars  In  whi<^ 
the  cattle  came  to  it,  or  had  notice  that  they  were  of  a  kind  which 
it  was  unlawful  to  unload  within  the  limits  of  the  state,  the  receivinflp 
carrier  will  not  be  compelled  to  make  good  to  the  shipper  damai^es 
sustained  by  reason  of  the  seizure  and  sale  of  the  cattle  to  pay  a  fine 
imposed  upon  him  in  consequence  of  its  having,  against  his  objection, 
delayed  the  transportation  by  unloading  the  cattle  for  the  purpose  of 
reloading  them  into  its  own  cars,  as  such  damages  were  too  remote 
and  could  not  be  held  to  have  been  within  the  contemplation  of  the 
parties. 

21.  SPECIAL  VALUE  OF  STOCK. 

In  Chicago,  etc,  R.  Co.  v.  Hannon,  12  111.  App.  54,  it  is  held  that  it  is 
not  fraud  on  the  part  of  the  shipper  to  fail  to  inform  the  carrier  that 
his  stock  shipped  is  of  special  value  ;  that,  generally,  the  carrier  must 
bestow  the  same  degree  of  care  on  an  animal,  regardless  of  its  value ; 
but  that  if  it  has  a  rule  or  custom  requiring  its  servants  to  care  for 
animals  according  to  their  value,  it  must  ascertain  from  the  shipper 
whether  the  stock  is  of  any  special  value  before  it  enters  into  the  con- 
tract of  shipment. 

22.  NOTICE  THAT  FREIGHT  IS  SHIPPED  IN  PURSUANCE  OF 
CONTRACT  OF  SALE. 

a.  In  General. 
Where  the  carrier  has  been  notified,  or  is  chargeable  with  notice,  that 
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the  freifirtat  is  shipped  in  pursiiance  of  a  contract  of  sale  between  the 
abipper  and  the  consignee,  and  the  profits  or  advantag^es  of  the  con- 
tract are  lost  through  a  delay  for  which  the  carrier  is  responsible,  the 
pecuniary  value  of  such  profits  or  advantages  to  the  shipper  is  the 
measure  of  the  damages  recoverable.  Bazley  v»  Tallassee  &  M. 
R.  Co.  (Ala.),  21  Am.  &  Eng.  R.  Cas.,  N.  8.,  170;  St.  lyouis,  I. 
M.  Sl  8.  R.  Co.  V.  Mundford,  48  Ark.  502,  3  8.  W.  814,  32  Am.  & 
Bug-.   R.  Cas.  539;  Illinois    Cent.  R.  Co.   v,  McClellan,  54    111.    58, 

5  Am.  Rep.  83  ;  Cobb  v.  Illinois  Cent.  R.  Co.,  38  Iowa  601 ;  Deming 
9.  Grand  Trunk  R.  Co.,  48  N.  H.  455;  Medbury  v.  New  York,  etc.,  R. 
Co.,  26  Barb.  (N.  Y.)  564 ;  Magnin  v.  Dlnsmore,  62  N.  Y.  35  ;  Houston, 
B.  A  W.  T.  Ry.  Co.  v.  Campbell,  91  Tex.  551,  45  8.  W.  2 ;  Interna' 
tional  St  6.  N.  R.  Co.  v.  Startz  (Tex.  Civ.  App.),  33  8.  W.  575  ;  Gulf,  C. 

6  8.  F.  Ry.  Co.  V,  Martin  (Tex.  Civ.  App.),  28  Am.  &  Eng.  R.  Cas.  576. 

Contra. 

In  Houston,  K.  A  W.  T.  Ry.  Co.  v.  Campbell,  91  Tex.  551,  45  8.  W. 
2,  it  is  held  that  where  a  seller  loses  the  benefit  of  the  sale  by  the  re- 
fnaal  of  a  carrier  to  furnish  him  with  cars  in  which  to  ship  the 
g'oods,  his  measure  of  damages  against  it  is  the  profits  lost  by  his  in- 
ability to  fulfill  his  agreement,  provided  he  otherwise  would  have 
performed  his  contract,  although  the  carrier  was  not  chargeable  with 
notice  of  the  contract  at  the  time  it  agreed  to  transport  the  freight. 
Irondon  A  N.  W.  Co.  (Eng.),  4  B.  &  8.  66.  But  see,  infra.  Home  v. 
Midland  Ry.  (Eng.),  L.  R.  7  C.  P.  383. 

In  St.  LK>uis,  I.  M.  &  8.  R.  Co.  v.  Mudford,  48  Ark.  502,  3  8.  W.  814, 
it  appeared  that,  in  an  action  for  delay  in  the  delivery  of  freight, 
whereby  plaintiff  was  unable  to  fulfill  his  contract  and  had  the  goods 
thrown  back  on  his  hands,  and  was  obliged  to  sell  them  for  less  than 
he  would  had  they  been  delivered  in  time.  It  was  held  that  if  the  car- 
rier had  been  informed  of  the  sale  and  its  conditions  the  measure  of 
damages  would  have  been  the  difference  between  the  contract  price  and 
the  market  value  of  the  goods  when  delivered.  In  this  case  it  is  said 
in  the  opinion:  ''But  there  may  be  special  circumstances  under 
which  the  application  of  this  rule  (the  general  rule)  would  be 
unjust;  as  where  the  owner  of  the  goods  had  made  an  advanta- 
geous sale  of  them,  provided  they  were  delivered  within  a  certain 
time,  and  delivered  them  to  a  carrier  to  be  transported  to  the  place 
of  delivery,  and  the  carrier  through  negligence  fails  to  deliver  them 
at  their  destination  in  time,  and  the  owner  loses  the  benefit  of 
his  bargain.  In  this  case,  if  the  carrier  was  informed  of  the  sale 
and  its  conditions,  and  the  market  value  of  the  goods  when  and 
where  they  should  have  been  delivered  was  less  than  the  contract  price, 
the  result  of  the  breach  of  the  carrier's  contract,  which  both  parties 
would  reasonably  contemplate  and  contract  in  reference  to,  and  for 
which  the  carrier  would  be  liable,  would  be  what  the  owner  would  lose 
by  the  failure  to  deliver  in  time,  and  that  would  be  the  difference  be- 
tween the  contract  price  and  the  market  value  of  the  goods  when  de- 
livered. But,  on  the  other  hand,  if  these  special  circumstances  were 
wholly  unknown  to  the  carrier,  the  measure  of  damages  would  be  as 
first  stated." 

In  Gulf,  C.  &  8.  F.  Ry.  (3o.  v.  Martin  (Tex.  Civ.  App.),  28  Am.  & 
Eng.  R.  Cas.  576,  it  is  held  that  the  measure  of  damages  for  breach  of 
a  contract  for  furnishing  cars  for  the  shipment  of  cattle,  which  com- 
pelled plaintiff  to  cancel  a  contract  for  their  sale,  whereby  he  lost  the 
opportunity  of  putting  them  on  the  market  for  that  season,  is  the 
difference  between  the  reasonable  value  of  the  cattle,  when  under  herd 
at  the  contemplated  time  and  place  of  shipment  and  the  amount  stipu- 
lated in  the  contract  of  sale. 

Where  defendant  carrier,  at  the  time  it  contracted  to  furnish  plaintiff 
cars  for  shipment  of  timber,  had  notice  of  the  existence  of  the  contract 
of  W.  to  purchase  the  timber  from  plaintiff,  or  knew  that  such  contract 
was  in  contemplation,  and  before  default  in  supplying  the  cars  had 
notice  that  it  had  been  made,  and  that  the  timber  was  to  be  delivered 
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to  W.  in  performance  of  plainti£F's  contract  with  W.,  the  measme  of 
damages  for  failure  to  furnish  the  cars  is  the  profit  which,  bat  for  such 
failure,  plaintiff  would  have  made  out  of  his  contract  with  W.  Bazley 
V,  Tallassee  A  M.  R.  Co.  (Ala.)*  21  Am.  A  En£.  R.  Cas.,  N.  S.,  170. 

In  International  &  G.  N.  R.  Co.  v.  Startz  (Tez.  Civ.  App.),  S3  8.  W. 
575,  it  is  held  that  where  a  carrier  has  notice  of  plaintiff's  contract  to 
deliver  cattle  at  their  destination  on  a  certain  day,  and  fails  to  fnroiBh 
cars  for  the  transportation  thereof,  as  agreed,  and  the  cattle  depreciate 
in  value  by  reason  of  the  delay,  the  measure  of  damag'es,  is  the  differ- 
ence between  the  contract  price  at  their  destination,  and  their  marlDCt 
value  in  their  damagred  condition  at  the  point  of  shipment,  less  the 
freight. 

In  Illinois  Cent.  R.  Co.  v,  McClellan,  54  111.  58,  an  action  for 
unreasonable  delay  in  the  transportation  of  grain,  it  was  held  that  U 
the  fi^ain  was  to  be  delivered  under  a  contract  of  sale  by  the  shipper, 
the  contract  price  should  be  taken  as  the  basis  for  estimating  the 
damages  ;  otherwise,  the  market  price  at  the  place  of  delivery,  at  the 
time  the  grain  should  have  reached  there,  should  govern. 

In  Illinois  C.  R.  Co.  v,  Cobb,  64  111.  127,  it  appeared  that  plaintiffs  had 
contracted  for  the  sale  of  com  to  the  United  States,  at  Cairo,  at  a 
certain  price,  and  lost  the  benefit  of  such  sale  on  account  of  the  nonde- 
livery of  the  same  within  a  reasonable  time.  It  was  held  that  if  the 
managing  officers  of  the  railroad  had  knowledge  that  the  com  was 
intended  for  the  government,  plaintiffs  were  entitled  to  recover  on  the 
basis  of  the  price  they  were  to  have  received  from  the  United  States, 
and  were  not  limited  to  the  market  value  of  the  grain  in  Cairo,  nor 
required  to  buy  other  grain  there.  In  this  case  it  was  also  held  that 
when  the  government  on  a  certain  date  notified  the  shipper  that  it 
would  receive  no  more  grain  after  a  certain  date  under  the  contract, 
good  faith  required  the  shipper  to  communicate  the  knowledge  of  the 
fact  to  the  carrier,  if  he  expected  to  hold  him  liable  for  the  contract 
price  on  corn  after  the  last-mentioned  date. 

In  Hales  v.  London  A  N.  W.  R.  Co.  (Eng.),  4  B.  &  8. 66,  it  is  held  that 
where  a  carrier  unreasonably  delays  the  transportation  of  goods 
which  he  has  been  notified  are  contracted  to  be  supplied  on  hire,  the 
owner  was  entitled  to  recover  the  loss  of  the  hire  of  the  goods. 

In  Deming  v.  Grant  Tmnk  R.  Co.,  48  N.  H.  455,  it  is  held  that  where 
goods  are  contracted  to  be  sold  at  a  fixed  price,  to  be  delivered  at  a  certain 
place,  and  a  carrier  promises  to  transport  and  deliver  them  in  due  time, 
with  full  notice  that  the  goods  are  sold  if  forwarded  in  reasonable  time, 
the  measure  of  damages  for  breach  of  the  contract  of  carriage,  by  which 
the  sale  is  lost,  is  the  difference  between  the  contract  price  and  the  value 
of  the  goods  when  actually  delivered. 

b.  Fruit  Trees— Any  Loss. 

In  Texas  A  P.  R.  Co.  v.  Talley,  2  Tex.  App.  (Civ.  Cas.)  671,  it  was 
held  that  a  carrier  will  be  liable  for  any  loss  that  a  party  sustains  who 
has  ordered  fruit  trees  which  are  to  be  delivered  to  purchasers,  bat 
which  they  refuse  to  take  because  not  delivered  in  time,  where  the  com- 
pany's agents  at  the  time  of  shipment  was  notified  of  the  purposes  of  the 
shipment,  and  that  the  purchasers  would  not  receive  them  unless  de- 
livered by  a  certain  time. 

c.  Carrier  without  Knowledge  of  Contract. 

In  Lindley  v.  Richmond  A  Danville  R.  Co.,  88  N.  Car.  547,  it  is  held 
that  the  measure  of  damages  occasioned  by  delay  in  shipment  of  goods, 
where  the  carrier  is  not  informed  of  the  special  circumstances  canstng* 
the  loss  of  plaintiff's  contract  with  others,  is  the  difference  between 
their  market  value  at  the  time  they  ought  to  have  been  delivered  and 
the  time  they  were  in  fact  delivered,  if  in  equally  good  condition  ;  and 
if  not,  the  damages  should  be  increased  to  the  extent  of  the  deteriora- 
tion resulting  from  the  delay. 

In  Columbus  A  W.  Ry.  Co.  v.  Flournoy,  75  Ga.  745,  an  action  for 
failure  to  deliver  goods  within  a  reasonable  time,  it  was  held  that  only 
the  difference  between  the  market  value  when  they  should  have  been 
delivered  and  their  value  when  they  were  delivered,  could  be  reoorered 
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the  carrier  was  not  chargeable  with  notice  of  special  contract  with  a 
third  perK>n  which  conld  not  be  complied  with  because  of  the  delay. 

In  Wabash,  St.  L.  A  P.  Ry.  Co.  v,  Lynch,  12  111.  App.  365,  an  action 
for  delay  in  carrying-  trees,  it  appeared  that  by  reason  of  the  delay  the 
-consignee  conld  not  comply  with  a  contract  to  deliver  them  to  a  party 
within  a  specified  time ;  but  that  the  carrier  was  not  chargeable  with 
notice  of  the  contract.  It  was  held  that  there  could  be  no  recovery  on 
account  of  plaintiff's  inability  to  fulfill  the  contract. 

In  Murrell  v.  Pacific  Express  Co.,  54  Ark.  22, 14  8.  W.  1096,  it  is  held 
that  for  a  negligent  delay  in  the  transportation  of  goods  an  express 
company  is  liable  for  such  damages  only  as  are  the  direct  and  immedi* 
ate  consequence  of  the  breach,  and  are  deemed  to  have  t>een  contem- 
plated by  the  parties  when  they  made  the  contract,  and,  therefore,  will 
l>e  liable  for  the  difference  between  the  market  value  of  the  goods  at 
the  time  and  place  when  they  ought  to  have  been  delivered  and  such 
valne  when  they  were  delivered ;  together  with  any  extra  expense  in- 
curred in  writing  or  telegraphing  for  them  ;  but  not  for  the  difference 
between  the  price  for  which  the  consignor  had  contracted  to  sell  them 
and  their  market  value  when  and  where  they  were  delivered,  unless 
the  carrier  was  notified  that  they  were  shipped  to  complete  contracts 
of  sale  theretofore  made. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Cole  (Tex.  Civ.  App.),  16  S.  W.  176,  an 
action  for  delay  in  the  transportation  of  cattle,  which  resulted  in  plain* 
tiflTs  inabUity  to  sell  them  for  the  price  he  had  contracted  for,  it  was 
held  that  he  could  not  recover  the  difference  between  the  contract 
price  and  the  price  he  was  obliged  to  take  for  them  on  account  of  the 
delay,  as  it  was  not  alleged  that  the  carrier  was  informed  that  they 
were  being  shipped  to  fill  a  contract,  or  that  it  was  essential  that  they 
should  be  delivered  within  a  certain  time. 

d.  Consignee  with  Option  to  Accept  or  Refuse. 

In  Magnin  v,  Dinsmore,  62  N.  Y.  35,  it  is  held  that  where  goods  are 
forwarded  by  a  carrier  in  pursuance  of  a  contract  of  sale  between  the 
consignor  and  consignee,  the  contract  price  furnishes  the  measure  of 
tlamages  in  case  of  delay  ;  and  that  this  rule  applies  even  when  the 
consignee  has,  under  the  contract,  the  option  to  accept  or  refuse  the 
floods. 

«.  Carrier's  Liability  Not  Varied  by  Consignor's  Settlement  with  Con- 
signee. 
In  Cobb  V.  Illinois  C.  R.  Co.,  38  Iowa  601,  it  is  held  that  where  a 
ahipper's  interest  is  simply  a  contract  of  purchase,  the  damage  for  a 
breach  of  contract  to  receive  and  transport  grain  are  not  lessened  by 
plaintiffs'  settlement  with  their  vendors  for  sums  less  than  the  pur- 
chase price  of  the  property ;  that  the  legal  liability  of  plaintiffs  under 
contract  of  purchase  fixes  defendants'  liability,  which  cannot  be  varied 
by  the  manner  of  plaintiff's  discharge  of  their  obligations. 

f  .  Waiver  of  Consignor's  Rights. 

In  Simmons  v.  Southeastern  R.  Co.  (Eng.),  7  Jur.  N.  S.  849,  it  is  held 
that  where  the  consignee  refuses  to  receive  goods  on  account  of  their 
not  being  delivered  on  time,  and  afterwards  sends  to  the  consignor  a 
aigned  memorandum  of  the  original  contract,  in  assessing  damages  for 
the  delay  the  jury  cannot  consider  the  loss  of  the  bargain  between  the 
consignor  and  consignee. 

g.  Where  Other  Qrain  Can  Be  Substituted. 

In  Illinois  C.  R.  Co.  v.  Cobb,  64  111.  127,  it  is  held  that  where  plaintiff 
had  other  com  than  that  delayed  in  transportation  at  the  place  of  des- 
tination, sufiBcient  to  fill  his  contract,  and  which  he  tendered  to  his 
vendee,  but  which  the  latter  refused,  plaintiff  could  not  recover  damages 
based  upon  the  contract  price,  but  only  upon  the  market  value  of  the 
corn  at  the  place  of  destination. 

h.  Notice  of  Terms  of  Contract  Held  Essential. 

In  Home  v.  Midland  Ry.,  L.  R.  8  C.  P.  131,  the  plaintiffs  were  under 
contract  to  supply  a  quantity  of  military  shoes  at  a  certain  day,  in 
Ix>ndon,  at  an  unusually  high  price.    They  were  delivered  to  the  de* 


516       Vol  10  R  R  R— Vol  33  Aii  &  Eng  R  Cas,  M  S 

Taillon  v.  Mean 

fendaut,  with  notice  that  the  plaintiffs  were  nnder  a  contract  to  deliver 
the  shoes  on  that  day,  and  unless  thej  were  so  delivered,  they  ^rottld 
be  thrown  npon  their  hands ;  bat  no  notice  was  given  of  the  terms  of 
the  contract.  The  defendant,  a  common  carrier,  failed  to  deliver  them 
within  the  time.  The  plaintiffs  claimed  as  damages  the  difference  be- 
tween the  price  at  which  thej  had  contracted  to  Mil  the  shoes,  and  the 
price  which  they  ultimately  brought.  But  it  was  held  that  they  -were 
not  entitled  to  recover  that  sum,  the  damage  not  being  the  natural  con- 
sequence of  the  defendant's  failure  to  perform  its  contract,  and  the 
defendant  not  having  had  notice  that  the  sale  was  at  an  exceptional 
price. 

i.  Necessity  of  Express  Stipulation  in  Contract. 

It  has  been  intimated  that  mere  notice  to  the  carrier  of  facts  which 
will  increase  the  damages  in  case  of  a  breach  of  contract  is  not  suffi- 
cient to  render  the  carrier  liable  for  increased  damages.  That  the  fact 
that  the  carrier  is  obliged  to  receive  and  carry  all  goods  that  are  offered 
for  carriage  rebuts  the  presumption  that  the  contract  was  made  with 
a  view  to  the  increased  damage  which  will  result  in  case  of  loss,  and 
hence  that  unless  it  be  proved  that  the  increased  measure  of  damages 
were  actually  contracted  for  only  the  ordinary  measure  of  damag:es 
can  be  recovered.  Home  ».  Midland  Ry.  Co.  (Eng.)  !<.  R.  8  C.  P.  131, 
see  remarks  of  Kelly,  p.  136;  B.  P.  B.  9 ;  and  those  of  Blackburn,  J., 
p.  141. 

j.  Executory  Contracts. 

In  Harvey  v.  Connecticut,  etc.,  R.  Co.,  124  Mass.  421,  an  action  against 
a  carrier  for  breach  of  an  executory  contract  to  carry  goods,  it  was  held 
that  the  measure  of  damages  is  the  market  value  of  the  goods  at  the 
place  to  which  they  should  have  been  carried,  less  their  value  at  the 
place  where  the  carrier  agreed  to  receive  them,  and  less  freight :  and 
the  facts  that  the  owner  of  the  goods  informed  the  carrier  at  the  time 
of  making  the  contract,  that  he  did  so  because  he  wished  to  make  con- 
tracts with  thitd  persons  for  the  sale  of  goods  to  them,  and  that  he  did 
make  such  contracts  afterwards,  do  not  entitle  him  to  recover  of  the 
carrier  the  profits  which  he  would  have  made,  but  for  the  breach  of  the 
contract  of  carriage.  In  the  case  it  is  said  in  the  opinion  :  "The  mere 
knowledge  on  the  part  of  the  defendant,  that  the  plaintiff  intended  to 
make  contracts  for  the  sale  of  the  ties  to  be  transported,  cannot  impose 
a  liability  upon  the  defendant  for  loss  of  profits  on  such  contracts, 
whether  there  would  be  a  loss  of  profits,  it  was  of  course  then  impossible 
to  determine,  and  probable  profits  would  be  incapable  of  estimation.  If 
the  defendant  is  liable  in  this  case  for  such  possible  or  probable  profits* 
then  every  carrier  who  is  informed,  when  he  takes  goods  for  transpoi^ 
tation,  that  the  shipper  intends  to  sell  them,  is  liable,  upon  failure  to 
perform  his  contract,  for  loss  to  the  shipper  in  his  dealings  with  other 
parties,  with  which  the  carrier  has  nothing  to  do,  and  the  result  of 
which  it  is  impossible  for  him  to  anticipate." 

A.  R.  Y. 


Taillon  v.  Mbars  ei  ai. 

[Supreme  Court  of  Montana ,  Nov.  28 ^  1903.) 

[74  Pac.  Rep.  421.1 

Injury  to  Passenger— Negligence— Absence   of   Contributory    Negll« 
ge nee— Burden  of  Proof.* 
In  an   action  for  injuries  by  a   passenger  against  a  carrier,  the 

*As  to  the  burden  of  prov^ing  defendant's  negligence  in  actions 
for  injuries  to  passenger,  see  pt.  33  (presumption  of  negligence  from 
accident);  Olivers.  Columbia,  N.  &  L.  R.  Co.  (S.  Car.),  6  R.  R.  R. 
708,  29  Am.  dt  Eng.  R.  Cas.,  N.  S.,  708  (burden  on  plaintiff  to  show 
negligence) . 
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bnrden  ia  on  plaintiff  to  prove  actionable  negrli^ence  on  the  part  of 
defendant,  and  want  of  contributory  neRligence. 

Same — Desrea  of  Care— Negligence  of  Servant — Scope  of  Employ- 
ment, f 
Under  Civ.  Code,  §  2790,  which  la  merely  declaratory  of  the  com- 
mon law,  and  provides  that  a  carrier  must  use  the  utmost  care  for 
the  safe  carriage  of  passengers,  must  provide  everything  necessary 
for  that  purpose,  and  must  exercise  to  that  end  a  reasonable  degree 
of  skill,  the  carrier  is  liable  for  injuries  to  a  passenger  caused  by  the 
negligent  acts  of  his  servant,  even  though  the  acts  complained  of 
were  not  within  the  scope  of  the  servant's  employment. 

Same — Sanie4 

In  an  action  for  injuries  to  a  passenger,  it  was  error  to  instruct 
that  the  carrier  covenants  that  he  will  insure  the  safe  carriage  of 
passengers,  but  the  court  should  have  charf^ed,  on  request  of  defend- 
ant, that,  while  the  carrier  is  charged  with  the  highest  degree  of 
care,  he  is  not  an  insurer  of  the  personal  safety  of  his  passengers. 

Same — 8«me.| 

In  an  action  against  the  proprietor  of  a  stagecoach  for  injuries  to 
one  while  a  passenger,  an  instruction  that  such  proprietor  covenants 
that  he  would  insure  the  safe  carriage  of  passengers  by  the  exercise 
of  extraordinary  diligence,  and  was  responsible  for  any  neglect, 
was  error,  in  that  it  excluded  from  the  jury  the  inquiry  whether  or 
not  the  runaway  which  resulted  in  the  injury  was  accidental,  and 
could  have  been  avoided  by  the  exercise  of  the  utmost  care. 

Same — Proximate  Cause. 

In  an  action  against  a  stagecoach  proprietor  for  injuries  to  one 
while  a  passenger,  it  was  error  to  refuse  to  instruct  that,  unless  the 
negligent  act  complained  of  was  the  direct  and  proximate  cause 
of  the  runaway  which  resulted  in  the  injury,  plaintiff  could  not 
recover. 

Commissioners*    Opioion.    Appeal  from  District  Court, 
Fergus  County;  Dudley  Du  Bose,  Judge. 

Action  by  Dumas  Taillon  against    J.  L.  Mears  and  the 
Judith  Stage  Company.    From  an  order  denying  a  new  trial, 
.  defendants  appeal.    Reversed. 

Cort  &  Worden  and  C.  B.  Nolan,  for  appellants. 
R.  Von  Tobel  and  Lewis  Penwell,  for  respondent. 

CLAYBERG,  C.  C.  This  is  an  action  brought  by  the 
plaintiff  to  recover  damages  against  the  proprietor  of  a  stage 
line  for  a  personal  injury  alleged  to  have  been  received  by 
plaintiff  while  a  passenger  on  the  stage,  caused  by  the  negli- 
gence of  the  defendant.  The  allegations  of  negligence  are  as 
follows:  ''That  at  the  stage  station  known  as  'Campbell's,' 
on  said  road,  the  defendant  took  with  said  stage  coach  an 

As  to  the  burden  of  proving-  contributory  negligence  of  passenger, 
•ee  Oliver  v.  Columbia,  N.  &  L.  R.  Co.  (S.  Car.),  6  R.  R.  R.  708,  29 
Am.  ft  £ng.  R.  Cas.,  X.  8.,  706  (burden  on  defendant');  foot-note 
appended  to  Indianapolis  St.  Ry.  Co.  v.  Robinson  (Ind.),  23  Am.  ft 
Eng.  R.  Cas.,  N.  S.,  628. 

tAttothe  liability  of  a  carrier  of  passengers  for  the  acts  or  omis- 
sions of  servants,  see  monograph,  6  R.  R.  R.  170,  29  Am.  &  Eng.  R. 
Ca8„N.  S.,170. 

t  Aft  to  the  degree  of  care  required  of  a  carrier  of  passengers,  see 
^t-Dote  appended  to  Chesapeake  &  O.  Ry.  Co.  z^.  Jordan  (Ky.),  9R. 
R-  R.  672,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  672,  where  all  the  preceding 
^nthorities  in  this  series  are  collected. 
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extra  horse,  not  necessary  or  used  to  draw  said  stagecoach^ 
and  carelessly  and  negligently  tied  the  said  extra  horse  be- 
side one  of  the  horses  used  in  drawing  said  stagecoach,  to 
lead  said  extra  horse  to  another  stage  station  on  said  road ; 
that  in  ascending  Arrow  Creek  Hill,  and  at  a  dangerous  por- 
tion of  said  hill,  the  horses  drawing  said  stagecoach  became 
frightened,  by  reason  of  defendant's  negligence  and  careless- 
ness in  so  tying  said  extra  horse  beside  one  of  said  horses  in 
said  team,  and  said  team  started  to  run  away  and  became 
unmanageable."  Plaintiff  then  alleges,  in  substance,  that  he 
was  in  fear  of  his  life,  and  jumped  from  the  stage;  that  the 
injury  complained  of  was  the  result  of  the  jumping;  and  that 
he  only  did  what  a  reasonable  man  would  have  done  under 
the  circumstances.  To  this  complaint  the  defendant  filed 
an  answer  denying  all  its  allegations,  and  alleging  ''that,  if 
any  horse  was  so  taken  by  any  employee  of  the  defendant,  it 
was  so  taken  without  defendant's  knowledge  and  against 
defendant's  instructions,  and  was  not  so  taken  in  the  course 
of  the  regular  employment  of  the  said  employee."  To  this 
answer  a  replication  was  filed  denying  the  new  matter.  Upon 
the  issues  thus  formed  the  case  was  tried  with  a  jury.  Plain- 
tiff introduced  certain  evidence  and  rested.  Defendant 
moved  for  a  nonsuit,  which  was  overruled.  His  counsel  then 
announced,  ''We  are  willing  to  rest  the  case  upon  the  evi- 
dence," whereupon  the  court  instructed  the  jury,  which  re- 
turned a  verdict  for  plaintiff.  A  motion  for  a  new  trial  was 
made  and  overruled,  and  judgment  entered  on  the  verdict. 
From  the  order  overruling  the  motion  for  a  new  trial,  this 
appeal  is  prosecuted.  We  do  not  mean  to  be  understood  as 
holding  that  the  allegations  of  negligence  found  in  this  com- 
plaint are  su£Bcient.  The  case  was  tried  upon  the  theory  that 
the  negligence  alleged  was  the  manner  of  taking  along  the 
extra  horse.  No  question  has  been  raised  as  to  the  sufficiency 
of  these  allegations,  and  we  have  therefore  not  considered 
that  question. 

I.  By  the  former  decisions  in  this  court,  under  a  complaint 
based  upon  facts  similar  to  those  involved  in  this  case,  the 
burden  was  upon  plaintiff  to  prove  actionable  negligence  on 
the  part  of  the  defendant,  and  want  of  contributory  negli- 
gence on  the  part  of  plaintiff.  Kennon  v.  Gilmer,  4  Mont. 
433.  2  Pac.  21;  Wall  V.  Helena  Street  Ry.,  12  Mont  44, 
29  Pac.  721;  Nelson  v.  City  of  Helena,  16  Mont.  21,  39 
Pac.  90s;  Prosser  v.  M.  C.  Ry.,  17  Mont.  372,  43  Pac. 
81,  30  L.  *R.  A.  814;  Cummings  v.  H.  &  L.  S.  &  R.  Co., 
26  Mont.  434,  68  Pac.  852.  The  nature  and  character  of  proof 
necessary  in  this  case  is  governed  by  the  same  rule  as  is 
applied  to  actions  of  negligence  generally — that  negligence 
existed,  and  that  the  injury  complained  of  was  the  direct  and 
proximate  result  of  such  negligence.  No  question  of  the 
application  of  the  doctrine  of  res  ipsa  loquitur  arising  in  the 
case,  and  the  rule  as  to  the  burden  of  proof  being  plain» 
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much  of  the  argument  and  briefs  of  counsel  in  the  case  be- 
come unimportant.  Under  the  pleadings  in  the  case,  defend- 
ant could  only  urge  the  following  defenses:  (i)  That  there 
was  no  actionable  negligence;  (2)  that  there  was  no  injury  to 
plaintifi»  or  that  the  injury  alleged  was  not  the  direct  and 
proximate  result  of  the  negligence  complained  of,  and  (3)  that 
the  plaintiff  was  guilty  of  such  contributory  negligence  as  to 
prevent  recovery.  Under  the  first  defense,  defendant  might 
have  insisted  that  the  taking  along  of  the  extra  horse  in  the 
manner  alleged  was  not  the  cause  of  the  runaway  of  the  stage 
team  as  alleged,  but  that  it  occurred  from  other  causes,  such 
as  unavoidable  accident  beyond  the  power  of  defendant  to 
control  In  short,  he  might  have  insisted  upon  anything 
which  tended  to  show  the  absence  of  actionable  negligence. 
Under  the  second  defense  he  might  have  relied  upon  any- 
thing which  tended  to  disclose  that  there  was  no  injury,  or, 
if  any  was  disclosed,  anything  which  tended  to  show  that 
such  injury  was  not  the  direct  and  proximate  result  of  the 
negligence  alleged.  Under  the  third  defense  he  might  have 
relied  upon  any  act  of  the  plaintiff  which  tended  to  show  the 
contributory  negligence  mentioned  in  the  pleadings. 

2.  As  another  defense,  defendant  relied  upon  the  proposi- 
tion that  the  negligent  acts  charged,  if  they  had  any  exist- 
ence, were  the  acts  of  his  employees  performed  without  his 
knowledge,  against  his  instructions,  and  not  in  the  course  of 
the    regular    emplovment  of  such  employees.     There  was 
no  evidence  given  on  the  trial  in  any    manner    relating 
to  this  alleged  defense,  and  the  court  charged  the  jury  as 
follows:    ^^The  principal  is  held  liable  for  the  negligence 
and  other  malfeasances  or  misfeasances  and  omissions  of  his 
agent  or  servant  in  the  course  of  his  employment,  although 
the  principal  did  not  authorize  or  justify,  or,  indeed,  know  of, 
such  misconduct,  or  even  if  he  forbade  the  acts  constituting 
the  negligence.    Therefore,  in  this  case,  if  you  believe  that  the 
driver,  Murphy,  tied  the  extra  horse  beside  one  of  the  horses 
Qsed^  in  drawing  the  said  stagecoach,  and  that  that  act  was 
negligence,  as  defined  by  the  court  in  these  instructions,  then 
yoQ  must  find  for  the  plaintiff,  notwithstanding  the  fact  that 
there  is  no  proof  whether  the  defendant  authorized  the  act  on 
the  part  of  his  servant  Murphy."     By  this  charge  the  jury 
were  told  that  the  acts  of  defendant's  servants  complained 
of  as  constituting  negligence  were  within  the  scope  of  the 
employment.    Nothing  in  the  language  used,  however,  in  any 
manner  indicates  that  the  court  had  in  mind  the  question  of 
the  liability  of  the  defendant  as  a  carrier  of  passengers  for 
hire  in  case  the  acts  of  negligence  complained  of  were  be- 
yond the  scope  of  the  employment.    This  was  an  action  by  a 
passenger  against  a  carrier  for  hire  to  recover  for  a  personal 
iQJary  caused  by  the  alleged  negligence  of  the  carrier's  serv- 
ants in  the  course  of  carriage.     The  general  rule  of  law  is  well 
settled  that  the  master  is  not  responsible  for  injuries  to  a 
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third  person  caused  by  the  negligence  or  tort  of  the  servant 
unless  such  acts  are  within  the  scope  of  the  servant's  employ- 
ment. Counsel  for  appellant  has  supported  this  rule  by  the 
citation  of  abundant  authority,  but  in  none  of  the  cases  cited 
by  him  did  the  relation  of  carrier  and  passenger  exist,  and 
therefore  the  question  above  suggested  was  not  adverted  to, 
discussed,  or  decided  in  any  of  such  cases.  Does  this  rule 
apply  in  actions  like  the  one  under  consideration?  This 
question  has  not  been  heretofore  considered  by  this  court. 
In  our  investigation  we  were  not  materially  aided  by  coun- 
sel, as  this  precise  question  was  not  raised,  argued,  or  even 
adverted  to,  in  the  briefs  filed  or  arguments  made  on  the  bear- 
ing. After  an  examination  of  the  existing  authorities,  we 
have  concluded  that  this  rule  has  no  application  where  soch 
third  persons  are  under  contract  relations — express  or  im- 
plied— with  the  master,  when  by  such  relations  a  doty  de- 
volves upon  the  master  to  exercise  the  highest  degree  of  care 
for  their  protection  and  safety,  or  where  a  statute  imposes 
certain  duties  for  their  protection. 

Our  statute  charges  upon  the  carrier  of  passengers  for  hire 
certain  duties,  among  which  are  the  following  (section  2790, 
Civ.  Code) :  ''A  carrier  of  persons  for  reward  must  use  the  ut- 
most care  and  diligence  for  their  safe  carriage,  must  provide 
everything  necessary  for  that  purpose,  and  must  exercise  to 
that  end  a  reasonable  degree  of  skill."  This  statute  is  merely 
declaratory  of  the  common  law  as  it  has  existed  for  many 
years.  A  contract  of  carriage  is,  in  effect,  that  the  carric^, 
in  consideration  of  the  payment  of  the  rate  demanded,  will 
use  all  possible  care  and  diligence  in  delivering  the  passenger 
safely  and  promptly  at  the  place  of  destination.  The  utmost 
care  is  contracted  for,  and,  while  the  carrier  is  not  an  insurer 
of  the  safety  of  the  passenger,  he  does  guaranty  that  the  pas- 
senger shall  receive  the  utmost  care,  and  any  failure  to  pro- 
vide the  same  is  a  breach  of  his  statutory  duty,  and  of  the 
duty  imposed  by  the  contract  of  carriage,  and  negligence,  for 
which  he  is  liable.  From  the  nature  of  the  business,  the 
actual  transportation  of  passengers  is  usually  intrusted  to 
servants.  These  servants,  therefore,  must  be  charged  with 
the  exercise  of  the  same  care  toward  the  passenger  as  is 
charged  upon  the  master  under  the  statutes  and  the  contract 
of  carriage;  and  it  necessarily  follows  that  any  negligence 
or  wrong  committed  to  the  passenger  by  the  servant  is  a  vio- 
lation of  such  statute  and  contract,  and  if  injury  results  there- 
from the  master  is  liable.  The  carrier  is  bound  to  do  certain 
acts,  and  cannot  excuse  himself  from  liability  upon  the 
ground  that  he  has  committed  their  performance  to  others. 
The  proper  doing  of  the  acts  by  another,  appointed  by  him 
alone,  is  just  as  obligatory  and  binding  upon  him  as  though 
he  undertook  to  perform  them  himself.  He  is  bound  to  dis- 
charge his  statutory  and  contractual  obligation  to  the  letter, 
and,  if  he  commits  the  performance  of  these  obligations  to 
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another,  he  does  so  at  his  own  peril.    There  is  no  way  in 
which  he  can  shirk  or  evade  their  performance.     If  the  serv- 
ant in  such  cases  does  what  the  master  could  not  do  without 
violating  the  duties  resting  upon  him,  then  the  master  must 
be  held  responsible  for  the  acts  of  the  servant,  no  matter  how 
wronsf  ul,  willful,  or  even  malicious  they  may  be.     Therefore, 
whenever  the  misconduct  of  the  servant  causes  a  breach  of 
the  obligation  or  the  violation  of  the  duty  of  the  master,  the 
master  is  liable  for  such  acts,  if  injury  follow.    Wood  on 
Master  &  Servant,  §  321;  Dillingham  v.  Russell,  73  Tex.  47, 
II  S.  W.  139,  3  L.  R.  A.  634,  15  Am.  St.  Rep.  753;  Weed  v. 
Panama  R.  Co.,  17  N.  Y.  362,  72  Am.  Dec.  474;  Stewart  v. 
Brooklyn,  etc.,  R.  Co.,  90  N.  Y.  588,  43  Am.  Rep.  185;  M.  & 
M.  R.  Co.  V.  Finney,  10  Wis.  388.    This  principle  is  further 
illustrated  and  emphasized  by  cases  where  the  servant  of  a 
carrier  commits  a  willful  assault  upon  a  passenger.     If  such 
act  is  a  violation  of  the  contract  of  carriage,  a  fortiori  mere 
negligence  on  the  part  of  the  servant  is  such  a  violation.    Yet 
the  rule  is  well  established  that  such  an  act  is  a  violation  of 
the   contract  of    carriage,  and   renders  the    carrier  liable. 
The  courts  will  not  allow  the  carrier  to  shield  himself  behind 
the  objection  that  such  act  was  beyond  the  scope  of  the  serv- 
ant's employment.     One  of  the  leading  cases  upon  this  prop- 
osition is  that  of  Goddard  v.  Grand  Trunk  Ry.,  57  Me.  202, 
2  Am.  Rep.  39,  where  the  plaintiff,  a  passenger  on  the  rail- 
road of  defendant,  was  insulted  and  assaulted  by  the  brake- 
man  on  the  train.    The  defendants  contended  that  they  were 
not  liable  because  the  brakeman's  assault  upon  the  plaintiff 
was  willful  and  malicious,  and  was  not  directly  or  impliedly 
authorized  by  them.    Judge  Walton  says:    ''The  fallacy  of 
this  argument,  when  applied  to  the  common  carrier  of  pas- 
sengers, consists  in  not  discriminating  between  the  obligation 
which  be  is  under  to  his  passenger,  and  the  duty  which  he 
owes  a  stranger.     It  may  be  true  that,  if  the  carrier's  servant 
willfully  and  maliciously  assaults  a  stranger,  the  master  will 
not  be  liable;  but  the  law  is  otherwise  when  he  assaults  one 
of  his  master's  passengers.     The  carrier's  obligation  is  to 
carry  his  passenger  safely  and  properly,  and  to  treat  him  re- 
spectfully, and,  if  he  intrusts  the  performance  of  this  duty  to 
his  servants,  the  law  holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust.     The  law  seems  to  be  now  well 
settled  that  the  carrier  is  obliged  to  protect  his  passenger 
from  violence  and  insult,  from  whatever  source  arising.     He 
is  not  regarded  as  an  insurer  of  his  passenger's  safety  against 
every  possible  source  of  danger,  but  he  is  bound  to  use  all 
such  reasonable  precautions  as  human  judgment  and  fore- 
sight are  capable  of  to  make  his  passenger's  journey  safe  and 
comfortable.     He  must  not  only  protect  his  passenger  against 
the  violence  and  insults  of  strangers  and  co-passengers,  but  a 
fortiori  against  the  violence  and  insults  of  his  own  servants. 
If  this  duty  to  the  passenger  is  not  performed,  if  this  protec- 
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tion  18  oot  furnished,  but,  on  the  contrary,  the  passen^rer  is 
assaulted  and  insulted  through  the  negligence  or  the  willful 
misconduct  of  the  carrier's  servant,  the  carrier  is  necessarily 
responsible.     *    *    *    The  grounds  of  the  carrier's   liability 
may  be  briefly  stated  thus;    The  law  requires  the  common 
carrier  of  passengers  to  exercise  the  highest  degree  of  care 
that  human  judgment  and  foresight  are  capable  of  to   makp 
his  passenger's  journey  safe.     Whoever  engages  in  the  busi- 
ness impliedly  promises  that  his  passenger  shall  have  this 
degree  of  care.     In  other  words,  the  carrier  is  conclusively 
presumed  to  have  promised  to  do  what,  under  the   circum- 
stances, the  law  requires  him  to  do.     We  say  ^conclasiveiy 
presumed,'  for  the  law  will  not  allow  the  carrier,  by  notice  or 
special  contract  even,  to  deprive  his  passenger  of  this  degree 
of  care.     If  the  passenger  does  not  have  such  care,  but,  on 
the  contrary,  is  unlawfully  assaulted  and  insulted  by  one  of 
the  very  persons  to  whom  his  conveyance  is  intrusted,  the 
carrier's  implied  promise  is  broken,  and  his  legal  duty   is  left 
unperformed,  and  he  is  necessarily  responsible  to  the  pas- 
senger for  the  damages  he  thereby  sustains."    Another  lead-^ 
ing  case  upon  this  question  is  that  of  Cracker  v.  Chic  &  N. 
W.  Ry.  Co.,  36  Wis.  657,  17  Am.  Rep.  504.     In  this  case  the 
conductor  of  a  railroad  train  kissed  a  female  passenger  against 
her  will,  for  which  act  the  passenger  brought  action  for 
assault.    The  railroad  company  undertook  to  defend  on  the 
ground  that  the  action  of  the  conductor  was  beyond  the  scope 
of  his  employment,  but  the  company  was  held  liable  for  dam- 
ages.    Chief  Justice  Ryan  uses  the  following  language  in  dis- 
cussing the  case:    ^'But  we  need  not  pursue  the  subject. 
For,  however  that  may  be  in  general,  there  can  be  no  doubt 
of  it  in  those  employments  in  which  the  agent  performs  a 
duty  of  the  principal  to  third  persons,  as  between  such  third 
persons  and  the  principal.     Because  the  principal  is  respon- 
sible for  the  duty,  and  if  he  delegate  it  to  an  agent,  and  the 
agent  fail  to  perform  it,  it  is  immaterial  whether  the  failure 
be  accidental  or  willful,  in  the  negligence  or  in  the  malice  of 
the  agent.    The  contract  of  the  principal  is  equally  broken  in 
the  negligent  disregard  or  in  the  malicious  violation  of  the 
duty  of  the  agent.     It  would  be  cheap  and  superficial  morality 
to  allow  one  owing  a  duty  to  another  to  commit  the  perform- 
ance of  his  duty  to  a  third,  without  responsibility  for  the 
malicious  conduct  of  the  substitute  in  performance  of  the 
duty.     If  one  owe  bread  to  another,  and  appoint  an  agent  to 
furnish  it,  and  the  agent,  of  malice,  furnish  a  stone  instead, 
the  principal  is  responsible  for  the  stone  and  its  conse- 
quences.    In  such  case  malice  is  negligence.    Courts  are  gen- 
erally inclining    to  this  view,   and    this  court  long  since 
affirmed  it."    In  the  late  case  of  Birmingham  Ry.,  etc.,  Co.  v. 
Baird,  130  Ala.  334.  30  South.  456,  54  L.  R-  A.  752.  which  was 
an  action  for  a  willful  assault  upon  a  passenger  by  the  agents 
of  the  carrier,  Judge  McClellan  uses  the  following  language: 
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''There  appears  to  be  some  divergence  of  opinion  as  to  a 
common  carrier's  liability  for  an  assault,  and  the  like,  com- 
mitted by  its  agent  upon  a  passenger  when  the  agent  is 
acting  beyond  the  scope  of  his  employment,  in  the  usual  accep- 
tation of  that  phrase.     Of  course,  the  law  is  well  settled  that 
for  torts  committed  by  such  agents  or  employees  upon  per- 
sons who  are  not  passengers  the  employer  is  not  liable,  unless 
the  act  was,  in  a  sense,  in  the  line  of  duty  imposed  by  the 
employment,  as  where  a  conductor  of  a  train,  being  under 
a  duty  to  the  railway  company,  and  having  authority  to  eject 
persons  not  entitled  to  carriage,  commits,  out  of  his  own 
malice  and  personal  ill  will  towards  such  a  person,  an  unnec- 
essary assault  upon  him  in  ejecting  him  from  the  train,  the 
wrongful  act,  though  against  the  express  rules  and  regulations 
of  the  carrier,  is  yet  within  the  scope  of  the  conductor's  em- 
ployment, and  the  company  would  be  liable  in  damages  for 
it.     But  the  reverse  would  be  true — the  company  would  not 
be  liable — if  such  conductor  should  assault  a  person  standing 
by  the  side  of  the  train,  for  instance,  and  having  no  relations 
with  the  carrier,  nor  in  any  way  encroaching  upon  the  rights 
of  the  carrier,  for  in  this  latter  case  the  wrongful  act  of  the 
conductor  would  have  no  connection  with  his  duties  to  the 
company,  and  would  be  entirely  beyond  the  scope  of  his  em- 
ployment.   Such  is  the  law    as    between  trespassers  and 
strangers  generally,  on  the  one  hand,  and  the  carrier,  on  the 
other.     But    as  between  the  carrier  and  its  pasengers  an 
entirely  different  rule  prevails.    As  to  them  the  contract  of 
carriage  imposes  upon  the  carrier  the  duty  not  only  to  carry 
safely  and  expeditiously  between  the  termini  of  the  route  em- 
braced in  the  contract,  but  also  the  duty  to  conserve  by  every 
reasonable  means  their    convenience,   comfort,   and  peace 
throughout  the  journey.    And  this  same  duty  is,  of  course^ 
npon  the  carrier's  agents.     They  are  under  the  duty  of  pro- 
tecting each  passenger  from  avoidable  discomfort  and  from 
insult,  from  indignities,  and  from  personal  violence.    And  it 
is  not  material  whence  the  disturbance  of  the  passenger's 
peace  and  comfort  and  personal  security  or  safety  comes  or 
is  threatened.    *    *    *    It  is  wholly  inapt  and  erroneous  to 
supply  the  doctrine  of  scope  of  employment,  as  ordinarily  un- 
derstood, to  such  an  act.     Its  only  relation  to  the  scope  of  the 
servant's  employment  rests  upon  the  disregard  and  violation 
of  a  duty  imposed  by  the  employment.    This  is,  beyond  ques^ 
tion,  we  think,  the  true  doctrine,  on  principle;  and  while,  as 
indicated  above,  there  are  adjudications  against  it,  the  great 
Weight  of  authority  supports  it." 

.  In  addition  to  the  above-cited  authorities,  further  reference 
18  hereby  made  to  4  Elliott  on  Railroads,  §  1638;  3  Thompson 
on  Negligence;  Richmond,  etc.,  R.  Co.  v.  Jefferson,  32  Am. 
St.  Rep.  87,  and  note,  90  to  100;  Stranahan  Co.  v.  Coit,  55 
OWo  St.  398,  45  N.  E.  634;  Stokes  v.  Saltonstall,  nPet.  181, 
JOL.  Ed.  IIS;  Steamboat  Co.  v.  Brockett,  121   U.  S.  637,  7 
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Sup.  Ct.  1039,  30  L.  Ed.  1049;  Kellow  v.  Cent.  la.  Ry.  Co.^ 
68  Iowa,  470,  ^3  N.  W.  740,  27  N.  W.  466,  56  Am.  Rep.  858  ; 
Thompson  v.  Yazoo,  etc..  R.  Co.  (La.)  17  South.  503;  Peres 
V.  New  Orleans,  etc.,  R.  Co.  (La.)  17  South.  869;  Gallagber 
V.  Bowie  (Tex.  Sup.)  17  S.  W.  407;  Anderson  v.  Scholcy 
(Ind.)  17  N.  E.  125;  Parish  v.  Reigle,  11  Grat.  697,  62  Am. 
Dec.  666;  Stockton  v.  Frey,  4  Gill,  406,  45  Am.  Dec.  138; 
Sherley  v.  Billings,  8  Am.  Rep.  451;  Bayley  v.  Manchester, 
etc..  Ry.  Co.,  L.  R.  7  C.  P.  415 ;  TuUer  v.  Talbot,  23  111.  357,  ?6 
Am.  Dec.  695;  Derwort  v.  Loomer,  21  Conn.  245;  Roberts 
V.  Johnson,  58  N.  Y.  613;  Frink  v.  Coe,  4  G.  Greene,  555,  6i 
Am.  Dec.  141;  Gillingham  v.  Ohio  Riv.  R.  Co.,  35  W.  Va. 
588,  14  S.  E.  243,  14  L.  R.  A.  798,  29  Am.  St.  Rep.  827; 
Chic.  &  East.  R.  Co.  v.  Flexman,  103  111.  546,  42  Am.  Rep.  33 ; 
Lakin  v.  O.  P.  R.  Co.,  1$  Or.  220,  15  Pac.  641;  Pennsylvania 
R.  Co.  V.  Vandiver,  42  Pa.  365,  82  Am.  Dec.  520;  Dwinelle  v. 
N.  Y.  C,  etc.,  R.  Co.,  120  N.  Y.  117,  24  N.  E.  319.  8  L.  R.  A. 
224. 17  Am.  St.  Rep.  611 ;  White  v.  Norfolk,  etc.,  R.  Co.,  iisN. 
C.  631,  20  S.  E.  191.  44  Am.  St.  Rep.  489;  Houston  &  Texas 
Cent.  R.  Co.  v.  Washington  (Tex.  Civ.  App.)  30  S.  W.  719; 
Haver  v.  Cent.  R.  Co.,  62  N.  J.  Law,  282,  41  All.  916,  43  L. 
R.  A.  84,  72  Am.  St.  Rep.  647. 

3.  The  court  charged  the  jury  as  follows:    '^The  proprietor 
of  a  stage  coach  covenants  that  he  will  insure  the  safe  carriage 
of  passengers  by  the  exercise  of  extraordinary  diligence  and 
Care,  and  is  responsible  for  any  neglect."    The  defendant 
requested  thecourt  tocharge  the  jury  as  follows:    ^'Whilethe 
defendant,  as  a  common  carrier  of  passengers,  is  charged  with 
the  highest  decree  of  care  in  the  operation  of  bis  line  to  insure 
the  safe  transportation  and  delivery  of  his  passengers,  he  is 
not  an  insurer  of  their  personal  safety;  and,  if  in  this  instance 
the  runaway  was  due  to  unavoidable  accident,  your  verdict 
should  be  for  the  defendant."    The  court  refused  to  give  this 
requested    instruction,   which  we  think  should  have  beoi 
given,  as  a  correct  statement  of  the  law.    The  language  used 
by  the  court  may  have  induced  the  jury  to  believe  that  the 
defendant  was  an  insurer  of  the  safety  of  plaintiff.    The  law 
is  well  settled  that  a  carrier  is  not  an  insurer  of  the  safety  of 
the  passenger,  but  he  is  charged  with  the  utmost  care  and 
skill  which  a  very  prudent  and  skillful  man  would  use  under 
similar  circumstances  for  his  own  protection.     Shearman  & 
Redfield  on  Negligence,  §§  494,  495 ;  3  Thompson  on  Negli- 
gence, §2721;  Story  on  Bailments,  §  601.     Again,  this  charge 
excluded  from  their  consideration  the  inquiry  whether  or  not 
the  runaway  complained  of  was  purely  accidental,  and  be- 
yond the  power  of  the  defendant  or  his  agents  to  avoid  by  the 
exercise  of  the  utmost  care.     We  think  the  court  erred  in  this 
regard. 

4.  The  defendant  also  requested  the  court  to  instruct  the 
jury  as  follows:  ''It  is  further  incumbent  upon  the  plaintiff 
to  show  that  the  taking  of  this  horse  along  was  the  direct, 
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proximate  canse  of  the  runaway;  and,  if  the  plaintiff  has 
failed  to  show  by  a  preponderance  of  the  evidence  that  this 
mras  the  cause,  he  cannot  recover  in  this  action/*  Thisre- 
qaest  was  also  refused,  and  we  do  not  find  in  the  charge  to 
the  jury  any  statement  that  the  plaintiff  must  prove  that  the 
injury  complained  of  was  the  direct  and  proximate  result  of 
the  negligence  alleged.  Recovery  can  only  be  had  where  the 
injury  is  the  proximate  result  of  the  negligence  alleged  and 
proven,     i  S.  &  R.  Neg.  (5th  Ed.)  §  26. 

We  therefore  advise  that  the  order  overruling  defendants* 
motion  for  a  new  trial  be  reversed,  and  the  court  below  be 
directed  to  grant  a  new  trial. 

POORMAN  and  CALLAWAY,  CC,  concur. 

PER  CURIAM.  For  the  reason  stated  in  the  foregoing 
opinion,  the  order  appealed  from  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


Northern  Cent.  Ry.  Co.  v.  Newman. 

(Court  0/ Appeals  of  Maryland^  Jan.  99^  /904.) 

[56  Atl.  Rep.  973.] 

Punitive  Damages— Carrier— Uniawfu I  Detention  of  Passenger— Effort 
to  Collect  Baggage  Charge.* 
Plaintiff,  a  peddler,  entered  defendant  company's  train  with  her  bun- 
dle of  goods,  and  tendered  her  ticket  to  the  conductor,  who  demanded  25 

*As  to  the  right  to  recover  punitive  or  exemplary  damages  for  inju- 
ries to  passengers,  see  foot-note  appended  to  Steedman  v.  South  Care* 
Una  A  6.  K.  R.  Co.  (S.  Car.),  9  R.  R.  R.  627,  32  Am.  A  Eng.  R.  Cas.,  N. 
8.,  627,  where  all  the  preceding  authorities  in  this  series  are  collected. 

As  to  whether  the  master  is  liable  in  punitive  or  exemplary  damages 
for  the  torts  of  his  employees,  see  Louisville  A  N.  R.  Co.  v.  Hall  (Ky.), 
8  R.  R.  R.  541,  31  Am.  A  Bng.  R.  Cas.,  N.  S.,  541  (allowance  of  punitive 
damages  not  warranted  in  absence  of  gross  negligence)  ;  Louisville, 
etc.,  R.  Co.  V.  Gilliam  (Ky.),  7  R.  R.  R.  272,  30  Am.  A  Bog.  R., 
Gas.,  N.  S.,  272  (evidence  warranted  instruction  for  punitive 
damages  in  action  for  death  of  fireman  caused  by  collision  between 
sections  of  broken  train) ;  Rueping  v.  Chicago  A  N.  W.  Ry«  Co. 
(Wis.),7R.  R.  R.  15,  30  Am.  A  Eng.  R.  Cas.,  N.  S.,  15  (princi- 
pal  not  liable  for  punitive  damages  unless  he  directed  the  wrongful  act 
to  be  done,  or  subsequently  affirmed  it,  whether  the  negligence  of  the 
servant  be  ordinary  or  gross) ;  Kansas  City,  etc.,  R.  Co.  v.  Little  (Kan.), 
6  R.  R.  R.  701,  29  Am.  A  Bog.  R.  Cas.,  N.  S.,  701  (punitive  damages 
recoverable  where  the  wrong  has  in  it  the  elements  of  negligence  which 
is  gross  or  wanton  or  willfully  oppressive) ;  Boyd  v.  Blue  Ridge  Ry.  Co. 
(S.  Car.),  6  R.  R.  R.  754,  29  Am.  A  Bng.  R.  Cas.,  N.  S.,  754  (punitive 
damages  recoverable  for  injuries  caused  by  such  gross  negligence  and 
recklessness  as  to  imply  willfulness) ;  Oliver  v,  Columbia,  N.  A  L.  R. 
Co.  (S.  Car.),  6  R.  R.  R.  708,  29  Am.  A  Kng.  R.  Cas.,  N.  8.,  708  (exem- 
plary damages  recoverable  for  willfulness) ;  Louisville  A  N.  R.  Co.  v. 
Carothers  (Ky.),  2  R.  R.  R.  230,  25  Am.  A  Eng.  R.  Cas.,  N.  &.,  230 ; 
Chesapeake  A  O.  Ry.  Co.  v.  Dodge  (Ky. ) ,  1  R.  R.  R.  561,  24  Am.  A  Eng. 
R.  Cas.,  N.  S.,  561 ;  Louisville  &  N.  R.  Co.  v.  Cooper  (Ky.),  1  R.  R.  R. 
230,  24  Am.  A  Eng.  R.  Cas.,  N.  S.,  230  (punitive  damages  recoverable 
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cents  for  the  carriasfe  of  the  bundle.  Plaintiff  refused  this,  and  the  oon* 
ductor  said  in  a  loud,  angty  voice  :  "Just  wait,  and  I  will  gnet  yea  in 
the  station.  I  will  talk  to  you  at  the  station."  When  the  station  was 
reached,  plaintiff  started  to  leave  the  car,  when  the  conductor  ptaahed 
her  back  into  the  seat  and  prevented  her  exit.  The  conductor,  baggage 
master,  and  brakeman  surrounded  her ;  and,  when  she  wanted  to  go, 
they  chased  her  back,  demanding-  the  25  cents.  At  length  the  oondnctor 
said  :  "I  will  let  you  go  this  time,  but  watch  yourself  the  next  time. 
I  will  get  you  if  you  do  not  pay."  A  notice  of  defendant,  posted  when 
plaintiff  bought  her  ticket,  recited  that  peddlers'  packs  would  be  charged 
for  as  excess  baggage,  no  sum  to  be  collected  less  than  25  centa.  A 
witness  testified  that  on  previous  occasions  the  conductor  seemed  to 
persecute  plaintiff,  and  wanted  to  collect  for  her  package,  and  that  his 
manner  was  rather  dictatorial :  held^  that  defendant  was  not  liable  for 
punitive  damages. 

Appeal  from  Baltimore  City  Court;  J.  Upshur  Denois, 
Judge. 

Action  by  Rosie  Newman  ag^ainst  the  Northern  Central 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

Argued  before  McSHERRY,  C.  J.,  and  BRISCOE, 
BOYD,  PAGE,  PEARCE,  SCHMUCKER,  and  JONES,  JJ. 

Shirley  Carter,  for  appellant. 
William  Colton,  for  appellee. 

JONES,  J.  It  appears  from  the  record  in  this  case  that  the 
appellee  sued  the  appellant,  a  railroad  corporation,  in   the 

for  gross  negligence  in  approaching  street  crossing)  ;  Cincinnati,  etc., 
Ry.  Co.  V,  Cook  (Ky.),  2  R.  R.  R.  321,  25  Am.  &  Eng.  R.  Cas.,  X.  S.,  321 
(punitive  damages  recoverable  for  gross  negligence);  Louisville  St  N. 
R.  Co.  V.  Simpson  (Ky.),  3  R.  R.  R.  513,  ^  Am.  Sl  Eng.  R.  Cas.,  N.  S., 
513  (exemplary  damages  for  reckless  disregard  of  human  life) ;  South- 
ern Ry.  Co.  V.  Bunt  (Ala.),  4  R.  R.  R.  786,  27  Am.  Sl  Eng.  R.  Cas.,  N.  S., 
786  (exemplary  damages  for  wantonness) ;  Brasington  v.  South  Bound 
R.  Co.  (8.  Car.),  1  R.  R.  R.  553,  24  Am.  &  Eng.  R.  Cas.,  N.  8.,  553  (puni- 
tive damages  for  wanton  and  reckless  failure  to  comply  with  municipal 
ordinance) ;  notes,  10  Am.  &.  Eng.  R.  Cas.,  N.  S.,  548  (for  gross  negli- 
gCDce) ;  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  .S34  (for  negligence  of  serv- 
ant) ;  note,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  552  (death  by  wrongful  act) ; 
note,  22  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  440  (punitive  or  exemplary  damages 
for  acts  of  employees)  ;  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  183  (exem- 
plary damages,  pleading) ;  foot-note  appended  to  Illinois  Cent.  R.  Co. 
V.  Stewart  (Ky.),  21  Am.  A  Eng.  R.  Cas.,  N.  S.,  874  ;  Clark  v.  Ix>nisville 
&  N.  R.  Co.  (Ky.),  8  Am.  &  Eng.  R.  Cas.,  N.  8.,  355  (exemplary  dam- 
ages, Kentucky  statute  as  to  wUlful  negligence) ;  Louisville  ft  N.  R.  Co. 
V,  Kelly  (Ky.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  165  (exemplary  damages 
for  negligence  of  employees) ;  Florida  Cent.  Sl  P.  R.  Co.  v.  Mooney 
(Fla.),  12  Am.  &  Eng.  R.  Cas.,  N.  8.,  721  (when  recoverable  by  injured 
employee) ;  Nashville  St.  R.  R.  v.  O'Bryan  (Tenn.),  22  Am.  &  Eng.  R. 
Cas.,  N.  S.,  902   (right  to  punitive  damages  where  collision  between 
street  car  and  another  vehicle)  ;  McGhee  v.  McCarley  (C.  C.  A.),  19  Am. 
&.  Eng.  R.  Cas.,  N.  8.,  216  (punitive  damages  for  wrongful  death  recov- 
erable under  Alabama  statute) ;  Louisville  Sl  N.  R.  Co.  v,  Creighton 
(Ky.),  15   Am.  &  Eng.  R.  Cas.,  N.  8.,  713   (punitive  damages  was  not 
recoverable  on  account  of  failure  to  look  out  for  persons  on  track) ;  Ris- 
tine  V.  Blocker  (Colo.),   18  Am*  &  Eng.  R.  Cas.,  N.  S.,  139  (punitive 
damages  for  malicious  acts  of  servants,  under  Colorado  statute) ;  Haver 
V,  Central  R.  Co.  of  New  Jersey  (N.  J.),  17  Am.  &  Eng.  R.  Cas.,  N.  8., 
490  (punitive  damages  could  not  be  recovered  for  wanton  or  malisons 
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court  below,  alleging  in  her  narr.,  as  a  cause  of  action,  briefly 
stated,  that  the  appellant  assanlted  and  beat  her,  and  caused 
her  to  be  assaulted  and  beaten,  and  detained,  restrained,  and 
unlawfully  imprisoned  her,  and  caused  her  to  be  so  detained, 
restrained,  and  unlawfully  imprisoned.    The  case  was  tried 
before  a   jury,   and  upon  the    trial    there    was    evidence 
on     the    part    of    the  appellee  that  on  the  27th  of  Jan- 
uary,   1902,   she    was    a    passenger    on    the    cars   of  the 
appellant  going  from  Baltimore  City  to  Sparrows  Point,  a 
station  on  the  railroad  operated  by  the  appellant;  that  she 
had  purchased  and  paid  the  price  of,  a  ticket  entitling  her  to 
transportation  over  said  railroad  from  the  former  place  to  the 
latter;  and  that  while  being  so  transported,  and  upon  arrival 
at  her  destination,  she  was  forcibly  detained  in  and  prevented 
from  leaving  the  cars  by  the  employees  of  the  appellant  for 
some  minutes  after  other^  passengers  had  left.    At  the  con- 
clusion of  the  testimony  in  the  case  the  appellee  asked  three 
instructions  to  the  jury,  and  the  appellant  one,  all  of  which 
were  granted.     The  verdict  of  the  jury,  under  these  instruc- 
tions, was  in  favor  of  the  appellee,  and  from  the  judgment 
entered  thereon  the  appellant  brought  this  appeal. 

The  question  presented  for  the  consideration  of  this  court 
arises  upon  exception  taken  by  the  appellant  to  the  action  of 
the  court  below  upon  the  prayers.  The  appellee's  first 
prayer  instructed  the  jury  that  if  they  should  find  from  the 
evidence  that  she  was  a  passenger  on  a  car  of  the  appellant, 
and  ''while  such  passenger  the  conductor  in  charge  thereof, 
by  means  of  force  and  violence,  detained''  her  'Mn  her  seat  or 
in  said  car  against  her  will,"  then  she  was  entitled  to  recover. 
Her  second  prayer,  that,  in  assessing  the  damages,  if  they 
should  find  for  the  appellee,  they  were  ''to  take  into  con- 
sideration the  nature  of  the  force  applied  to  the  plaintiff,  her 
sense  of  indignity  and  humiliation,  and  award  her  such  sum 
as,  under  all  the  circumstances  of  the  case,"  they  might 
"deein  a  fair  and  reasonable  compensation  therefor."  Her 
third  prayer  was  as  follows :  "If  the  jury  find  from  the  evi- 
dence that  the  conductor  acted  willfully  and  with  intent  to 
inflict  pain  and  humiliation  upon  the  plaintiff,  then  they  may 
award  her  exemplary  or  punitive  damages  as  a  punishment 
to  the  defendant  for  such  wrongful  act."  The  appellant  filed 
special  exceptions  to  this  third  prayer  on  the  ground  that 
there  was  "no  legally  sufficient  evidence  from  which  the  jury 
could  find  that  the  conductor  acted  willfully  and  with  intent 

act  of  servant)  ;  Garrick  v.  Florida  Cent.  A  P.  R.  Co.  (S.  Car.),  13  Am. 
&  Eng.  R.  Cas.,  N.  8.,  541 ;  Nohrden  v.  Northeastern  R.  Co.  (S.  Car.),  13 
Am.  &  £ng.  R.  Cas.,  N.  S.,  557  (exemplary  damages  for  wrongful 
death) ;  Proctor  v.  Southern  Ry.  Co.  (S.  Car.)»  22  Am.  A  Eng.  R.  Cas., 
N.  S.,  426  (exemplary  damages  for  willfully  and  recklessly  frightening^ 
teams)  ;  Felton  v.  Holbrook  (Ky.),  17  Am.  &  'Eng.  R.  Cas.,  N.  S.,  146 
(punitive  damages  for  gross  negligence)  ;  Highland  Ave.  &  B.  R.  Co. 
V.  Robinson  (Ala.),  19  Am.  &.  Kng.  R.  Cas.,  N.  S.,  357  (wantonness, 
recklessness,  or  willfulness  of  employee  may  render  master  liable  for 
punitive  damages). 
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to  inflict  pain  and  hnmiliation  upon  the  plaintiff"  (appellee). 
The  court  below  overruled  these  exceptions,  and  to  this  action 
of  the  court,  and  to  the  granting  of  the  appellee*s  prayers, 
the  exception  of  the  appellant  was  taken.     Upon  this  excep- 
tion the  only  ground  for  the  reversal  of  the  judgment  in  the 
case    which    was    urged  in  this  court  was  the  ruling  of 
the  court  below  upon  the  appellee's  third  prayer.     Thus 
the    single    question    here    to    be  determined  is  whether 
there  was  evidence  in  the  cause  competent  to  authorize  an 
instruction  to  the  jury  that  they  might  award  the  appellee 
punitive  damages.     In  considering  and  deciding  this  question, 
more  particular  reference  must  be  made  to  that  part  of  the 
testimony  upon  which  the  appellee's  third  prayer  was  based. 
The  appellee  testified  on  her  own  behalf  that  she  was  mak* 
ing  a  living  by  peddling  and  selling  things  which  she  carried 
from  place  to  place  in  a  bundle,  a  small  one,  weighing  from 
lo  to  15  pounds;  that  she  was  in  the  habit  of  selling  all  kinds 
of  things,  such  as  stockings,  handkerchiefs,  towels,  etc ;  that 
on  the  occasion  here  in  question  she  boarded  the  cars  of  the 
appellant,  and  sat  with  the  bundle  she  was  then  canying,  and 
which  contained  articles  that  had  already  been  ordered,  and 
others  that  she  was  carrying  to  sell,  in  her  lap ;  that  the  con- 
ductor came  for  her  ticket,  which  she  gave  him,  and  he  then 
demanded  a  quarter,  and,  in  answer  to  her  inquiry  what  this 
was  for,  said  it  was  for  her  bundle ;  that  she  refused  to  pay 
this,  protesting  that  she  was  a  poor  woman,  and  could  not 
afford  to  pay  it;  that  she  saw  so  many  people  have  big 
satchels,  market  baskets,  and  bags,   who  did  not  pay  for 
them;  that  she  had  been  traveling  on  the  train  for  eight 
years,  and  no  other  conductor  had  exacted  a  charge  for  her 
bundle;  that  this  conductor  was  always  demanding  pay  for 
her  bundle,  and  a  couple  of  times  she  paid  him  the  quarter 
because  he  took  her  bundle  and  went  to  the  baggage  room 
with  it;  that,  upon  her  persisting  in  her  refusal  to  pay  for  the 
bundle,  the  conductor  said  to  her:    ^'Just  wait,  and  I  will  get 
you  in  the  station;"  ^'Just  watch,  and  I  will  get  you  in  the 
station."    ^'He  said,  'I  will  talk  to  you  at  the  station.'" 
That  the  conductor  spoke  in  a  loud  tone,  and  seemed  angry; 
that  when  the  station  was  reached  she  got  up,  and,  taking  her 
bundle,  was  about  to  leave  the  car  with  the  other  passengers, 
when  suddenly  the  conductor  came  and  pushed  her  back  to 
her  seat,  and  kept  her  from  going  out,  and  said  she  had  to 
pay  a  quarter  for  that  package ;  that  she  again  refused, 'giv- 
ing the  same  reasons  that  have  been   mentioned ;  that  the 
baggage  master,   the  brakeman,  and  the  conductor  all  got 
around  her ;  that  she  wanted  to  go,  and  they  chased  her  back, 
and  said  she  was  not  going  until  she  paid  the  quarter;  that 
she  refused  to  pay,   and ''he  said:    'I  will  let  you  go  this 
time,  but  watch  yourself  the  next  time.     I  will  get  you  if  you 
do  not  pay.'  "    Another  witness,  who  did  not  see  the  occur- 
rences on  the  occasion  in  question  which  were  narrated  by 


Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas.  N  S       529 

NofTthem  Cent.  Ry.  Co.  v.  Newman 

the  appellee,  but  who  bad  frequently  seen  tbe  appellee  as  a 
passenger  on  the  train  from  Baltimore  to  Sparrows  Point» 
said,  in  answer  to  a  question,  ''What  was  the  habitual  treat- 
ment" of  the  conductor  towards  the  appellee?  ''He  seemed 
to  persecute  her;  wanted  to  collect  mqney  from  her  for  a 
package  that  she  carried.  That  was  his  action  on  a  good 
many  occasions;"  and,  to  a  further  question,  said  his  manner 
towards  her  on  such  occasions  was  "rather  dictatorial."  It 
was  in  testimony  on  the  part  of  the  appellant  that  at  the 
station  at  which  appellee  testified  she  bought  her  ticket  on 
the  27th  of  January,  1902,  there  had  been  posted  prior  to  that 
date  a  notice  as  follows :  "Local  Express  Baggage  Tariff — 
In  effect  April  ist,  1895.  Peddlers'  packs  or  peddlers' 
baskets  will  be  ch&rged  for  at  regular  excess  baggage  rates 
for  full  weight,  no  amount  being  collected  less  than  twenty^ 
five  cents.  The  above  instructions  supersede  all  others  in 
the  particulars  referred  to" — to  which  was  appended  the 
names  of  the  general  and  assistant  passenger  agents  and  the 
general  baggage  agent  of  tbe  raibroad  company.  And  as  to 
this  there  was  no  contradiction. 

Now,  the  question  is,  does  the  testimony  recited  form  a 
proper  legal  basis  for  the  allowance  of  punitive  damages 
against  the  appellant  in  this  case?  The  record  discloses  no 
other  to  which  can  be  ascribed  that  effect.  Questions  of  the 
character  of  the  one  raised  here  upon  the  third  prayer  of  the 
appellee  have  been  presented  to  the  consideration  of  this 
court  in  a  number  of  recent  cases,  and  the  rule  of  law  by 
which  they  are  to  be  determined  has  been  repeatedly  stated 
— nowhere  better,  perhaps,  than  in  the  case  of  Phil.,  Wilm. 
&  Bait.  Railroad  Co.  v.  Hoeflich,  62  Md.  300,  50  Am.  Rep. 
223,  where  it  is  said:  "The  force  and  deliberation  with 
which  a  wrongful  act  is  done  are  not  necessarily  the  tests 
by  which  the  question  of  punitive  damages  is  to  be  deter- 
mined. On  the  contrary,  to  entitle  one  to  such  damages,  there 
must  be  an  element  of  fraud  or  malice  or  evil  intent  or 
oppression,  entering  into  and  forming  part  of  the  wrongful 
act.  It  is  in  such  cases  as  these  that  exemplary  or  punitive 
damages  are  awarded  as  a  punishment  for  the  evil  motive  or 
intent  with  which  the  act  is  done,  and  as  an  example  or  warn- 
ing to  others.  But  where  the  act,  although  wrongful  in 
Itself,  is  committed  in  the  honest  assertion  of  a  supposed 
right,  or  in  the  discharge  of  duty,  or  without  any  evil  or  bad 
intention,  there  is  no  ground  on  which  such  damages  can  be 
awarded."  In  the  subsequent  case  of  Bait.  &  Ohio  R.  Co. 
y.  Boyd,  63  Md.  325,  this  was  reiterated,  and  the  court,  speak- 
ing through  Judge  Miller,  said  of  this  statement  of  the  law, 
"This,  we  are  satisfied,  places  the  doctrine  upon  the  right 
ground."  In  the  very  recent  case  of  Smith  v.  P.,  W.  &  B. 
R.  Co.,  87  Md.  48,  38  Atl.  1072,  it  is  said :  "However  this 
doctrine  may  be  expressed,  the  adjudged  cases  now  concur  in 
holding  that  exemplary  damages  are  awarded  as  a  punish- 
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ment  for  the  evil  motive  or  intention  with  which  the  unlaw- 
fal  act  is  done,  and  as  a  warning  or  example  to  others." 
This  same  doctrine  is  enunciated  in  other  aathorities,  both  in 
adjudged  cases  and  the  text-books,  but  the  state  of  our  own 
decisions  makes  further  reference  to  authorities  unnecessary 
for  the  purposes  of  the  question  here  under  consideration. 
As  we  have  seen,  the  jury  in  the  case  at  bar  were  insti  acted 
that,  if  they  should  find  for  the  appellee,  they  could  take 
into  consideration ''her  sense  of  indignity  and  humiliation" 
— that  is  to  say,  the  injury  to  her  feelings  caused  by  the 
conduct  of  the  servants  of  the  appellant  of  which  she  com- 
plains— and  allow  her,  by  their  verdict,  compensation  there- 
for.    We  do  not  understand  the  propriety  of  this  instruction 
to  be  questioned  in  this  court.    The  appellee's  third  instruc- 
tion, now  under  consideration,  allowed  the  jury  to  go  further, 
and,  in  addition  to  allowing  the  appellee  full  compensation 
for  the  injurious  consequences  of  the  acts  and  conduct  of  the 
servants  of  the  appellant,  including  injury  to  her  feelings, 
to  assess  damages  as  a  punishment  to  the  appellant.     We 
are  of  opinion  that  the  evidence  here  does  not  make  a  case 
for  punitive  damages.    There  cannot  be,  from  the  evidence 
in  the  case,  any  fair  inference  of  malice  or  wantonness  or 
evil  motive  ''entering  into  and  forming  part  of  the  wrongful 
act,"  here  the  subject  of  the  action,  or,  as  it  is  expressed  in 
I  Sutherland  on  Damages,  §  393,  the  act  was  not  done  "with 
the  present  consciousness  of  invading  another's  right."    It 
has  been  seen  that  a  regulation  of  the  railroad  company  im- 
posed a  duty  upon  its  servants  in  charge  of  its  trains,   or 
superintending    transportation    over  its  road,  to  collect  a 
charge  for  the  character  of  package  which  the  appellee  was 
carrying  upon  the  cars.    The  force  and  detention  of  which 
the  appellee  complains  were  used  towards  her  in  an  effort  on 
the  part  of  the  railroad  officials  to  overcome  a  refusal  on   her 
part,  without  giving  sufficient  reason,  to  conform  to  this  reg- 
ulation.    In  this  these  .  officials  did  not  proceed  in  a  mode 
which  the  law  recognizes,  but  they  were  making  an  effort  to 
perform  a  duty,  and  to  prevent  an  infraction  of  the  regula- 
tion in  question.    The  detention  to  which  the  appellee  was 
subjected  was  their  insistence  upon  her  conforming  to  the 
regulation;  and  the  force  used,  assuming  the  truth  of  the 
evidence  as  to  that,  was  not  such  as,  in  itself,  or  in  connec- 
tion with  other  evidence,  to  show  malice  or  ill  will  towards 
the  appellee,  or  a  wanton  indifference  to  her  rights.    It  would 
seem  we  can  clearly  apply  here  what  was  said  by  this  coort  in 
the  case  of  Phil,  Wil.  &  Bait.  R.  Co.  v.  Hoeflich,  62  Md.  300, 
50  Am.  Rep.  223,  to  the  effect  that  "where  t^e  act,  although 
wrongful  in  itself,  is  committed  in  the  honest  assertion  of  a 
supposed  right,  or  in  the  discharge  of  a  duty^  or  without  any 
evil  or  bad  intention,  there  is  no  ground  on  which  punitive 
damages  can  be  awarded."    We  think  the  case  at  bar  is 
rather  to  be  referred  to  the  class  of  cases  to  which  those  that 
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have  been  herein  cited  belong,  than  to  the  class  of  which 
Thillman  y.  Neal,  88  Md.  525,  42  Atl.  242,  and  Boyer  ft  Co.  v. 
Coxen,  92  Md.  366,  48  Atl.  161,  are  examples;  and  we  con- 
seqnently  hold  that  there  was  error  in  the  granting  by  the 
coort  below  of  the  appellee's  third  prayer,  for  whioh  the  jndg- 
ment  below  must  be  reversed. 

Judgment  reversed,  with  costs  to  the  appellant,  and  new 
trial  awarded. 


Reeves  v.  Southern  Ry.     Attaway  v.  Same.  Williams  l^ 

Same.    ConneiLly  v.  Same. 

{Supreme  Court  of  South  Carolina^  Jan.  20^  1904.) 

[46  S.  E.  Rep.  545.] 

Willful  Torts  of  Servants—Punitive  Damages.* 

A  master  is  liable  in  punitive  damages  for  the  willful  tort  of  a  serv- 
ant. 

Refusal  to  Stop  Train  at  Station— Disregarding  Signals— Statements 
of  Engineer.* 

In  an  action  aguinst  a  railroad  company  for  willful  and  malicious 
refusal  to  stop  its  train,  whereby  plaintiff  was  obliged  to  walk  many 
miles,  sustaining  physical  injury  and  loss  of  time,  statement  by  the 
engineer  of  the  train  that  he  had  never  disregarded  a  signal  to  stop 
ift  incompetent,  as  he  was  not  a  party  to  the  suit,  and  there  were  no 
allegations  in  the  complaint  charging  him  with  willful  laisconduct. 
Same— Damages— I  nstructions. 

In  an  action  for  willful  tort  in  refusing  to  stop  a  train  at  a  station, 
an  instruction  that,  if  the  act  of  defendant  waa  done  wrongfully  and 
recklessly,  plaintiff  would  be  entitled  to  recover  exemplary  damagea 
by  way  of  punishment  by  adding  to  the  compensatory  damagea  a 
sufficient  sum  to  prevent  defendant  from  doing  a  like  wrong  to 
anybody  else,  is  not  erroneous  as  awarding  compenaatory  damagea 
on  failure  of  plaintiff  to  prove  the  willful  tort  alleged. 

Harmless  Error. 

A  refusal  to  charge  that  a  quotient  verdict  ia  illegal  is  not  reversible 
error  where  there  is  nothing  to  show  that  appellant  suffered  prejudicial 
injury  by  anch  refusal. 

Appeal  from  Common  Pleas  Circuit  Court  of  Newberry 
Coaoty;  Izlar,  Special  Judge. 

Four  actions  tried  together:  (i)  Thomas  H.  Reeves 
against  Southern  Railway,  (2)  James. T.  Attaway  against 
same,  (3)  M.  P.  Williams  against  same,  and  (4)  Willie  Con- 
nelly against  same.  From  judgments  for  plaintiffs,  defend- 
ant appeate.    Affirmed. 

T.  P.  Cothran,  for  appellant. 

Cole  L.  Blease  and  Johnstone  &  Welch,  for  appellees. 

GARY,  A.  J.  The  following  statement  appears  in  the  rec- 
ord: ''The  four  plaintiffs  above  named,  with  Quincy  Wil- 
liams, brought  several  actions  in  the  court  of  common  pleas 
tor  Newberry  county  March  11,  1902,  for  damages  each  in  the 

*See  preceding  case  and  foot-note. 
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sum  of  $i»900,  on  account  of  the  alleged  'willful,  wanton, 
reckless,  and  malicious'  failure  and  refusal  of  defendant  to 
stop  its  passenger  train  at  Old  Town  for  plaintiffs  on  July 
4,  1900,  whereby  they  were  forced  to  walk  thirteen  miles  to 
Newberry,,  sustain  physical  injury,  personal  discomfort,  loss 
of  time  consequent  thereon,  etc.  The  case  of  Reeves  was 
tried  at  Newberry,  before  Hon.  J.  F.  Izlar,  Special  Judge, 
October  20,  1902.  Verdict  for  plaintiff  $450,  upon  which 
judgment  was  duly  entered.  The  other  cases  were  tried  the 
following  day.  They  were  tried  together  by  agreement 
Verdict,  each  case,  for  $I7S»  in  favor  of  plaintiff.  Verdict  in 
the  Quincy  Williams  case  was  set  aside,  and  a  new  trial  was 
ordered.  Judgments  in  each  of  the  other  three  cases  were 
entered  up  upon  the  verdicts.  Due  notice  of  appeal  in  each 
case  was  served  by  defendant  from  said  judgments.  It  is 
agreed  by  counsel  that  the  appeals  in  the  four  cases  be  heard 
together  in  this  court.  The  complaints,  answers,  testimony, 
motion  for  nonsuit,  judge's  charge,  notice  of  appeal,  and  ez- 
eeptions  are  practically  the  same  in  all  four  cases,  and  it  is 
agreed  that  the  four  appeals  be  heard  and  considered  upon 
one  copy  of  each  of  said  pleadings  and  proceedings,  with  this 
exception:  Exception  4f  under  division  2,  'Evidence,'  ap- 
plies only  to  the  Reeves  case." 

At  the  close  of  the  plaintiff's  testimony,  the  defendant 
made  a  motion  for  a  nonsuit  on  the  following  grounds: 
''(i)  The  complaint  charges  a  willful  tort  by  the  defendant. 
This  is  not  sustained  by  evidence  of  a  willful  tort  by  one  of 
the  servants,  for  which  it  is  claimed  the  defendant  is  answer- 
able. (2)  The  defendant  is  not  liable  in  exemplary  or  puni- 
tive damages  for  an  illegal,  wanton,  or  willful  act  by  one  of 
its  servants,  which  it  has  in  no  way  authorized  or  ratified. 
(3)  There  is  no  evidence  at  all  tending  to  show  that  the  de- 
fendant in  any  way  authorized  the  alleged  willful  tort  of  its 
servants,  or  ratified  the  same.  (4)  To  hold  the  defendant  lia- 
ble in  punitive  damages  for  the  willful  tort  of  its  servant,  in 
the  absence  of  authorization  or  ratification,  would  deprive 
the  defendant  of  its  property  without  due  process  of  law, 
contrary  to  the  fourteenth  amendment.  Constitution  of  the 
United  States.  (5)  There  is  no  evidence  tending  to  show 
any  willful  tort  by  the  defendant  or  its  servants."  The 
motion  was  refused. 

The  following  are  the  appellant's  exceptions: 

''(i)  Motion  for  Nonsuit.  First.  Error  in  not  sustaining 
the  first,  second,  and  third  grounds,  which  present  the  point 
that  a  master  is  not  liable  in  punitive  damages  for  the  will- 
ful tort  of  his  servant  in  the  absence  of  authorization  or 
ratification,  of  which  there  is  no  evidence. 

''Second.  Error  in  not  sustaining  the  fourth  ground, 
which  presents  the  point  that,  to  hold  the  defendant  liable  10 
punitive  damages  for  the  willful  tort  of  his  servant,  in  the 
absence  of  authorization  or  ratification,  would  deprive  the 
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defendant  of  its  property  without  due  process  of  law,  con- 
trary to  the  fourteenth  amendment,  Constitution  of  the 
United  States. 

''Third.  Error  in  not  sustaining  the  fifth  ground,  which 
presents  the  point  that  there  is  no  evidence  tending  to  show 
any  willful  tort  by  the  defendant  or  its  servants. 

"(2)  Evidence.  Fourth.  Defendant's  attorney  asked  the 
Witness  D.  M.  Madden,  'Did  you  answer  the  signal  that  night?' 
to  which  he  replied,  'Never  answered  none;  none  given.* 
Witness  was  then  asked,  '  Did  you  ever  do  such  as  not  to 
answer?'  Upon  objection  the  question  was  ruled  out;  the 
witness  was  not  allowed  to  answer.  Error  in  ruling  out  the 
question  and  answer  is  assigned  upon  the  ground  that,  this 
being  an  action  for  willful  tort,  the  habit  and  custom  of  the 
engineer  was  admissible  to  show  his  good  faith  and  motive, 
and  to  negative  the  charge  of  a  willful  wrong ;  just  as  evi* 
dence  of  previous  similar  acts  would  have  been  competent  in 
favor  of  the  plaintiff.  It  was  competent  upon  the  further 
ground  to  show  that  the  company  was  not  negligent  in  retain- 
ing in  its  employ  a  reckless  servant,  and  did  not  participate 
directly  in  the  alleged  tort,  which,  if  true,  would  naturally 
enhance  amount  of  punitive  damages. 

"(3)  The  Judge's  Charge.  Error  in  charging  the  jury  as 
ioUows:  'I  know  that  t^tween  willful  mischief  and  gross 
neligence  there  is  a  very  narrow  margin,  as  said  by  one  of  our 
English 'judges — chief  jusfices,  I  think.  He  said  he  rather 
thought  it  was  impossible  to  define  it,  and  I  am  rather  in« 
clined  to  think  so  myself — to  define  the  line  of  demarcation 
between  gross  negligence  and  willful  mischief.'  The  error 
consisting  in  this:  This  was  an  action  for  a  willful  tort, 
sounding  in  punitive  damages.  Punitive  damages  are  not 
allowed  in  this  state  for  gross  negligence.  The  charge  au- 
thorized the  jury  upon  the  allegation  of  a  willful  tort  to 
award  punitive  damages  for  gross  negligence.  The  dis- 
tinction between  gross  negligence  and  willful  tort  is  great. 

"Sixth.  Error  in  charging  the  jury  as  follows:  'Now,  there 
are  two  kinds  of  damages.  For  instance,  we  have  what  is 
called  "compensatory  damages";  that  is,  to  compensate  the 
plaintiff  for  the  injuries  he  has  received  by  reason  of  the 
wrongs  and  injuries  he  has  received.  Now,  compensatory 
damages  do  not  amount  necessarily  to  his  physician  bills  or 
medicine  bills,  and  all  that  sort  of  thing.  You  are  to  take 
into  consideration  the  bodily  pain,  what  he  suffered,  if  he 
suffered  anything  at  all,  by  reason  of  those  injuries.  You  are 
to  take  into  consideration  his  loss  of  time,  if  you  come  to  the 
conclusion  he  lost  any  time,  from  the  testimony  in  this  case, 
and  how  much  time  did  he  lose.  All  these  things  come  in 
by  way  of  compensation  for  the  injuries  received.  Some* 
times  impairment  of  health,  present  and  future,  come  into 
this  case;  and  you  are  to  take  these  things  into  consideration. 
Now,  as  I  said,  the  question  of  damages  is  particularly  for 
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yon.  You  are  to  be  the  judge  of  it,  and  decide  what  damages^ 
if  aoy,  the  plaintiff  has  sustained  by  reason  of  that  act — of 
the  wrongful  act  of  the  defendant  which  he  complained  of. 
You  are  to  decide  that  from  the  testimony.  Now,  if  you 
come  to  the  conclusion  that  the  act  of  the  defendant  on  this 
occasion  was  done  wrongfully  and  recklessly,  why  find,  in  addi- 
tion to  compensatory  damages  such  as  I  have  named,  the 
plaintiff  would  be  entitled  to  recover  what  is  called  '*ex« 
emplary"  or  '^punitive'*  damages,  sometimes  called  ''smart 
money."  That  is,  by  way  of  punishment  to  the  railroad 
company,  by  adding  to  the  compensatory  damages  which  yon 
have  found  the  plaintiff  has  suffered,  and  a  sufficient  sum  to 
prevent  them  doing  a  like  wrong  to  anybody  else  in  the 
future.'  The  error  consisted  in  this:  The  charge  permitted 
the  jury  to  award  compensatory  damages  in  the  event  the 
plaintiff  failed  to  prove  a  willful  tort.  The  action  was  based 
upon  a  willful  tort.  Upon  proof  of  it  the  plaintiff  might  re- 
cover either  or  both  kinds  of  damages;  but  if  he  failed  to 
prove  it  as  alleged,  he  could  recover  neither. 

''Seventh.  Error  in  charging  the  jury  as  follows:  'If  you 
come  to  the  conclusion  that  the  plaintiff  has  suffered  any 
damage  at  all,  why,  you  will  find  what  damages  he  has 
suffered.  If  from  the  testimony  you  come  to  the  conclusion 
that  it  was  the  result  of  the  willful,  wanton,  and  reckless  act 
or  omission  of  the  defendant,  why  then  you  can  go  on  and 
add  to  that  such  damages  by  way  of  punishment — punitive, 
as  it  is  called — such  sum  as  you  think  just.'  The  error  being 
the  same  as  in  preceding  exception. 

"Eighth.  Error  in  charging  the  jury  as  follows:  'When 
there  is  evidence  to  establish  the  fact  that  the  defendant  or 
its  agents  and  servants  were  guilty  of  willful  negligence  or 
conscious  indifference  to  the  consequences,  there  can  be  no 
recovery  for  exemplary  damages. '  The  error  being  that  the 
defendant  is  not  liable  in  punitive  damages  for  the  willful 
tort  of  one  of  its  servants. 

"Ninth.  Error  in  refusing  the  defendant's  sixth  request  to 
charge,  which  was  as  follows :  'The  defendant  is  not  liable 
in  punitive  damages  for  a  willful  tort  by  one  of  its  servants 
in  the  absence  of  authorization  or  ratification.'  The  same 
containing  a  correct  proposition  of  law  applicable  in  the 
case. 

"Tenth.  Error  in  refusing  the  defendant's  seventh  request 
to  charge,  which* was  as  follows:  'To  hold  the  defendant  lia- 
ble in  punitive  damages  for  the  willful  tort  of  its  servants,  in 
the  absence  of  authorization  or  ratification,  would  deprive 
the  defendant  of  its  property  without  due  process  of  law, 
contrary  to  amendment  14,  Constitution  of  the  United 
States.'  The  same  containing  a  correct  proposition  of  law 
applicable  to  the  case. 

"Eleventh.  Error  in  refusing  the  defendant's  eighth  re-- 
quest  to  charge,  which  was  as  follows:    'A  quotient  verdict 
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is  illegal.'  The  same  contaioing  a  correct  proposition  of 
law,  and  intended  to  warn  the  jury  from  the  illegal  practice  of 
adding  up  the  several  individual  estimates  and  dividing  such 
sum  by  12,  and  by  previous  agreement  adopting  such  quotient 
as  the  verdict. ' ' 

The  appellant's  attorney,  with  his  accustomed  analytical 
arrangement,  has  classified  the  questions  presented  by  the 
exceptions  under  five  heads,  which  we  will  follow  in  consid- 
ering the  exceptions. 

The  first  is:  Is  a  master  liable  in  punitive  damages  for 
the  willful  tort  of  a  servant?  This  principle  has  been  settled 
80  long  and  recognized  so  often  in  this  state  contrary  to  the 
views  for  which  the  appellant  contends,  that  we  do  not  deem 
it  necessary  to  add  any  authorities  to  those  cited  in  the 
argument  of  the  respondents'  attorneys. 

The  second  is :  Was  it  competent  evidence  to  show  by  the 
engineer  that  he  had  never  done  such  a  thing  as  run  by  a  flag 
station  when  he  was  signaled  to  stop?  In  i  Greenleaf  on 
Evidence,  §  54,  the  rule  is  thus  stated:  ^'In  civil  cases  such 
evidence  is  not  admitted  unless  the  nature  of  the  action  in- 
volves the  general  character  of  the  party,  or  goes  directly  to 
afiect  it.  And  in    all    cases    when    evidence  is 

admitted  touching  the  general  character  of  the  party, 
it  ought  manifestly  to  bear  reference  to  the  nature  of 
the  charge  against  him."  Again,  in  section  S5«  it  is 
said:  *'It  is  not  every  allegation  of  fraud  that  may  be 
said  to  put  the  character  in  issue;  for,  if  it  were  so,  the 
defendant's  character  would  be  put  in  issue  in  the  or- 
dinary form  of  declaring  in  assumpsit.  This  expression  is 
technical,  and  confined  to  certain  actions  from  the  nature  of 
which,  as  in  the  preceding  instances,  the  character  of  the 
parties,  or  some  of  them,  is  of  particular  importance.  This 
kind  of  evidence  is  therefore  rejected  whenever  the  gen- 
eral character  is  involved  by  the  plea  only,  and  not  by 
the  nature  of  the  action."  In  s  A.  &  E.  Enc.  of  Law 
(2d  Ed.)  863,  it  is  said:  '<The  fact  that  a  party  to  a  civil 
action,  or  some  person  concerned  in  the  transaction  out  of 
which  the  action  arose,  is  charged  with  fraud  or  moral  de- 
linquency, will  not  generally  result  in  allowing  evidence  of 
character  to  be  admitted."  There  are  two  reasons  why  this 
testimony  was  properly  rejected :  First,  the  nature  of  the 
action  was  not  such  as  to  render  it  admissible;  and,  second, 
the  engineer  was  not  sued  as  a  party  defendant,  and  there 
were  no  allegations  in  the  complaint  charging  him  with  will- 
iul  misconduct. 

The  third  is:  Did  the  circuit  judge  charge  that  the  plain- 
tifis  were  entitled  to  recover  upon  proof  of  gross  negligence? 
When  that  part  of  the  charge  set  out  in  the  exceptions  is 
considered  in  connection  with  the  other  portions  thereof,  and 
in  connection  with  the  defendant's  requests  that  were 
charged,  it  will  be  seen  that  the  charge  is  not  susceptible  of 
the  interpretation  placed  upon  it  by  the  appellant. 


536      Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S 

Chesapeake  &  O.  Ry.  Co.  v,  Toppiag 

The  foarth  is:  Did  the  circuit  judge  charge  that  the  plain- 
tiffs were  entitled  to  recover  upon  proof  of  ordinary  negli- 
gence? This  question  is  disposed  of  by  what  was  said  in 
considering  the  third  question. 

The  fifth  is:  Did  the  circuit  judge  err  in  refusing  the  re- 
quest to  charge  concerning  quotient  verdicts?  The  request 
was  as  follows :  ^'A  quotient  verdict  is  illegal."  The  re- 
quest simply  contained  a  warning  to  the  jury,  and,  even  con- 
ceding that  it  was  a  sound  proposition,  there  is  nothing  in 
the  record  showing  that  the  appellant  suffered  prejudicial  in- 
jury by  reason  of  the  refusal  to  so  charge. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  in  each  of  said  cases  be  afiSrmed. 


Chesapeake  &  O.  Ry.  Co.  v.  Topping. 

{Qmri  of  Appeals  of  Kentucky^  Jan,  /j,  1904.) 
[78  S.  W.  Rep.  135.] 

Injury  to  Passenger—Contributory  NegHgmos    Leaving  Seat  before 
Stop  for  Station  * 
A  pasaenger  who  leavea  his  aeat  and  goes  forward  to  the  door  of  the 
coach  as  the  train  is  slowing^  up  to  stop  at  his  station,  but  before  it  has 
t>ecome  stationary,  is  not  negligent  per  se. 

Same—Agreed  Point  of  Stoppago—Cara  Duo  Passenger. 

Where  a  passenger  and  the  conductor  of  the  train  agreed  that  the 
passenger,  having  been  carried  past  his  station,  shall  leave  the  train  at 
a  water  tank,  the  carrier  is  bound  to  use  the  same  care  for  his  saf etj  is 
stopping^  at  the  water  tank  as  if  it  were  stopping  at  the  station. 

Appeal  from  Circuit  Court*  Lawrence  County. 
^'Not  to  be  ofBcially  reported." 

Action  by  Thomas  Topping  against  the  Chesapeake  & 
Ohio  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

W.  H.  Wadsworth,  for  appellant. 

R.  T.  Bums  and  W.  S.  Burns,  for  appellee. 

O'REAR,  J.  Appellee  was  a  passenger  on  appellant's 
mixed  train,  with  a  ticket  from  Catlettsburg,  Ky.,toCnmutt*8 
Station,  in  Lawrence  county.  The  conductor  failed  to  stop 
the  train  at  the  last-named  station,  and  carried  appellee  be- 
yond. When  the  conductor's  attention  was  called  to  it,  be 
offered  to  take  appellee  back,  or  to  return  him  on  the  next 
train.  Appellee  elected,  however,  to  get  off  at  a  near-by 
water  tank,  where  the  train  was  to  stop  to  take  water  for  the 
locomotive.  In  stopping  at  the  last-named  point,  and  while 
appellee  was  in  the  act  of  leaving  the  car,  he  claims  the  train 

*See  foot-note  appended  to  Krumm  v,  St.  I^onis,  I.  M.  &  S.  Rj.  Co* 
(Ark.),  9  R.  R.  R.  821,  32  Am.  &  Eng.  R.  Cas..  N.  S.,  821 ;  foot-notfi 
appended  to  Field  v.  Delaware,  L.  &  W.  R.  Co.  (N.  J.),  9  R.  R.  R.  653, 
32  Am.  &  Engr*  R*  Cas.,  N.  8.,  653. 
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ifave  an  unusual  and  very  hard  jerk  or  jolt,  throwing  him, 
and  cutting  off  the  end  of  his  thumb.  There  were  two  trials  of 
ihe  case.  There  was  not  very  material  conflict  of  evidence, 
except  upon  the  point  whether  the  train  had  fully  stopped  be- 
fore  appellee  attempted  to  leave  the  car;  it  being  the  theory 
of  appellant  that,  until  it  had,  it  was  contributory  negligence 
for  appellee  to  leave  his  seat  and  go  to  the  door  of  the  car, 
where  he  was  hurt  by  the  door  being  shut  to,  catching  his 
hand.  Each  trial  resulted  in  a  verdict  for  appellee.  The 
lower  conrt  granted  a  new  trial  from  the  first  verdict.  The 
court  instructed  the  jury  that  'Mn  riding  on  a  mixed  train 
plaintiff  assumed  the  ordinary  danger  of  that  mode  of  travel, 
and  that  to  entitle  him  to  recover  they  must  believe  from  the 
evidence  that  his  injury  was  caused  by  more  than  the  usual 
bumps  and  jerks  of  such  train. "  Appellant  asked  the  court 
to  tell  the  jury,  also,  that  "it  was  the  duty  of  the  plaintiff  to 
remain  in  his  seat  until  the  train  had  made  its  customary  and 
usual  stop  at  the  water  tank,  and  if  the  jury  believe  from 
the  evidence  that  plaintiff  arose  from  his  seat  before  the  train 
had  so  stopped,  and  placed  himself  where  he  was  injured, 
and  that  but  for  so  placing  himself  in  such  position  he  would 
not  have  been  injured,  he  was  guilty  of  contributory  negli- 
gence, and  the  jury  will  find  for  the  defendant."  We  can- 
not say  that,  as  a  matter  of  law,  if  a  passenger  leaves  his  seat 
and  goes  forward  to  the  door  of  the  coach  to  leave  it  as  the 
train  is  slowing  up  to  stop  at  his  station,  it  is  per  se  negligence 
on  the  part  of  the  passenger.  No  authority  has  been  cited 
in  support  of  the  proposition.  The  trial  court  on  this  point 
told  the  jury  that  "it  was  the  duty  of  the  plaintiff  to  exercise 
reasonable  care  to  protect  himself  from  injury  while  leaving 
the  defendant's  cars,"  and  that  his  failure  to  do  so,  if  other- 
wise the  injury  would  not  have  occurred  to  him,  although  the 
defendant  was  also  negligent  in  the  manner  of  stopping  the 
train,  would  be  such  contributory  negligence  as  required  a 
verdict  for  the  defendant.  We  are  of  opinion  that  this  in- 
struction, taken  in  connection  with  the  others  given,  fairly 
stated  the  law  applicable  to  this  matter.  When  appellant 
and  appdlee  agreed  that  appellee  was  to  leave  the  train  at 
the  water  tank  instead  of  the  station  to  which  he  bought  his 
ticket,  the  carrier  undertook  to  use  the  same  care  for  the 
safety  of  its  passenger  in  making  the  stop  at  the  water  tank 
as  if  it  were  making  it  at  the  station. 

The  complaint  of  other  errors  does  not  appear  to  us  to  have 
substantial  basis. 

Judgment  affirmed. 
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{Circuit  Court  of  Appeals^  Eij^hth  Circuity  Nov.  jrj,  1903.) 

[126  Fed.  Rep.  75.] 

Carriert^Delmy  and  Confinement  of  Stock — Demand  by  Shipper  of 
Stoppage  and  Release  Not  Indispensable. 
The  failure  of  a  shipper  to  notify  or  demand  of  a  railroad  oompany 
that  it  shall  stop  a  train  of  stock  so  that  he  can  water,  feed,  and  reit 
the  cattle  before  they  have  been  confined  on  the  cars  more  than  28  hoon 
(Act  March  3,  1873, 17  Stat.  584,  c.  252  [U.  S.  Comp.  St.  1901,  p.  2995, 
8  4386]),  is  not  necessarily  fatal  in  all  cases  to  his  right  to  recoTer  for 
damages  caused  by  the  negligent  delay  and  confinement  of  the  cattle, 
if  he  has  in  no  way  requested  or  consented  to  the  delay  or  to  the  contm- 
ned  confinement  of  the  stock. 

Error— Burden  on  Plaintiff  in  Error  to  Establish  by  Record. 

The  presumption  in  an  appellate  court  is  that  the  charge  of  the  oonrt 
below  was  correct  and  was  applicable  to  the  facts  presented  by  the  eri- 
dence,  snd,  in  the  absence  of  proof  to  the  contrary  by  the  record,  thia 
presumption  will  prevail. 

Carriers— Delays  Incident  to  Ordinary  Transportation.* 

Delays  incident  to  ordinary  transportation  are  the  same  as  reasonable 
delays — ^as  delays  consistent  with  ordinary  care. 

Interest— Allowance  on  Damages  for  Tort  for  Jury. 

The  question  whether  or  not  interest  shall  be  allowed  on  damages  for 
a  tort  is  a  question  for  the  jury  and  not  for  the  court. 

Trial— Error  in  Charge  Waived. 

The  error  in  an  instruction  which  directs  the  jury  to  allow  interest 
on  damages  for  a  tort  is  waived  unless  a  specific  exception,  which  caUs 
it  to  the  attention  of  the  court,  is  taken  before  the  jury  retires.  A  gen- 
eral exception  to  the  measure  of  damages  is  insufl5<^ent. 

Interest  on  Damages  for  Breach  of  Contract. 

Interest  upon  damages  for  a  breach  of  a  contract  ia  generally  recov- 
erable as  a  matter  of  law.  It  is  not  error  for  a  court  to  instruct  the 
jury  to  allow  interest  from  the  time  of  demand  upon  damages  allowed 
for  the  breach  of  a  contract  to  transport  stock  with  reasonable  care. 

(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Utah. 

Henry  G.  Herbel  (Martin  L.  Clardy»  on  the  brief),  for 
plaintiff  in  error. 

S.  D.  Catherwood  (R.  E.  Shepherd^  on  the  brief),  for  de- 
fendant in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges, 
and  HOOK,  District  Judge. 

SANBORN,  Circuit  Judge.  This  writ  of  error  challenges 
a  judgment  against  the  Southern  Pacific  Company  for  its 
alleged  negligence  in  the  transportation  of  cattle.  The 
stock  was  carried  by  it  from  Caliente,  in  the  state  of  Cali- 
fornia, by  way  of  Sacramento  and  Reno,  to  Ogden,  in  the 

*As  to  what  delays  will  ren4er  a  carrier  liable  for  loss  of  or  injury  to 
freight,  see  foot-note  appended  to  Choctaw  &  M.  Ry.  Co.  v.  Walker 
(Ark.),  9  R.  R.  R.  784,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  784,  where  aU  the 
preceding  authorities  in  this  series  are  collected. 
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State  of  Utah,  ander  a  written  contract  with  the  shipper 
iKrhich  provided  that  it  was  to  be  transported  ''under  certain 
rates,  rules  and  conditions  as  expressed  in  general  freight  de- 
partment circular;  No.  G.  F.  D.  3  (No.  G.  F.  O.  341  revised) 
amendments  thereto,  or  superseding  issues  thereof,"  that  the 
shipper  ''assumes  all  risk  of  loss  or  damage  of,  or  to  stock 
*     *    *    by  reason  of  delay  incident  to  ordinary  transporta- 
tioD,"  and  that  the  shipper  will  "load  at  place  of  shipment, 
unload  and  reload  at  resting  places,  and  unload  at  destination 
and  feed  and  water  at  his  expense  and  attend  the  stock  en 
rente. "    The  plaintiff  below,  A.  H.  Amett,  alleged  that  the 
cattle,  which  were  owned  by  a  copartnership  of  which  he  is 
the  surviving  member,  were  injured  by  the  unnecessary  delay 
of  the  train  which  bore  them,  and  by  the  confinement  of  the 
cattle  in  the  cars  without  feed,  water,  or  rest  for  more  than 
28  hours  between  Caliente  and  Reno,  and  by  their  delay  and 
confinement  for  more  than    28  hours  between  Reno  and 
Ogden,-  in  violation  of  the  act  of  March  3,  1873,  17  Stat.  5841 
c  252  [U.  S.  Comp.  St.  1901,  p.  2995,  §  4386].    The  company 
denied  the  negligence,  and  alleged  that  any  injuries  which 
the  cattle  sustained  during  the  transportation  were  caused  by 
their  weak  and  unfit  condition  when  they  were  shipped,  by 
the  failure  of  the  men  in  charge  of  the  stock  for  the  shipper, 
during  their  transportation,  to  unload,  feed,  and  water  them 
at  Sacramento  and  at  other  stopping  places  along  the  route 
where  they  could  have  been  unloaded  and  fed,  and  by  the 
consent  and  direction  of  these  men  to  the  company  to  carry 
the  cattle  through  from  Caliente  to  Ogden  with  but  a  single 
stop  for  rest,  food,  and  water. 

The  case  was  tried  to  a  jury,  and  the  first  specification  of 
error  id  that  the  court  refused  to  direct  the  jury  to  return  a 
verdict  in  favor  of  the  defendant.  But  the  evidence  is  con- 
clusive that  the  cattle  were  kept  confined  in  the  cars  for 
more  than  28  hours  without  food  or  water,  and  that  they  were 
thereby  injured,  and,  while  there  is  testimony  to  the  effect 
that  the  agents  of  the  shipper  consented  to  this  confinement 
or  requested  the  continuous  transportation,  this  evidence  is 
contradicted,  and  there  is  testimony  to  the  effect  that  it  was 
the  effect  of  the  poor  management  and  the  unnecessary  delay 
of  the  train  by  the  defendant. 

^  It  is  said  that  the  peremptory  instruction  should  have  been 
given  because  the  delay  in  the  transportation  and  the  long 
confinement  of  the  cattle  were  in  accordance  with  the  rules 
and  regulations  of  the  company  governing  the  carriage  of  live 
stock  subject  to  which  the  cattle  were  shipped  by  the  terms 
of  the  written  agreement.  But  the  record  fails  to  sustain  this 
position.  The  contract  provided  that  these  rules  were  "the 
rules  and  regulations  governing  the  transportation  of  live 
stock  as  per  circular  No.  G.  F.  D.  3  (No.  G.  F.  O.  341,  re- 
vised) amendments  thereto  and  superseding  issues  thereof,'* 
and  none  of  these  circulars,   amendments,  or  superseding 
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issues,  and  no  evidence  of  their  contents,  appear  to  have 
been  introduced  in  evidence,  so  that  the  court  below  had  oo 
criterion,  and  this  court  has  none,  by  which  to  determine 
whether  or  not  the  train  was  operated  in  accordance  with 
the  rules  agreed  upon  by  the  parties.  In  this  imperfect  state 
of  the  evidence  we  cannot  presume  that  the  delay  and  the  con- 
finement were  in  accordance  with  the  rules  designated  in  the 
contract  In  actions  at  law  this  is  a  court  for  the  correction 
of  the  errors  of  the  court  below  only.  The  burden  is  on  the 
plaintifi  in  error  to  establish  the  existence  of  those  errorSp 
and  in  the  absence  of  proof  by  the  record  that  a  question  of 
law  arose,  and  that  it  was  presented  to  and  ruled  upon  by  the 
court  below,  no  error  is  established,  because  none  could  arise 
concerning  a  question  which  was  not  presented,  considered, 
or  decided  by  the  trial  court.  Chicago  G.  W.  Ry.  Co.  v. 
Price,  38  C.  C.  A.  239,  250,  97  Fed.  423, 434;  U.  S.  v.  Patrick, 
20  C.  C.  A.  XI,  17,  73  Fed.  800,  806;  Lesser  Cotton  Co.  v. 
St.  Louis,  L  M.  &  S.  Ry.  Co.,  52  C.  C.  A.  95,  los,  1^4  Fed. 
i33f  143;  McCarty  v.  U.  S.,  loi  Fed.  113,  41  C.  C.  A.  242; 
Myers  v.  Brown,  102  Fed.  250,  42  C.  C.  A.  320;  South  Penn. 
Oil  Co.  V.  Latshaw,  1 1 1  Fed.  598,  599,  49  C.  C.  A.  478,  479; 
Jones  V.  Buckell,  104  U.  S.    554,  26  L.  Ed.  841. 

Another  argument  in  support  of  this  specification  is  that 
the  delay  in  the  operation  of  the  train  was  'incident  to  ordi- 
nary transportation,"  and  hence  that  the  company  was 
exempt  from  liability  for  it  by  the  express  terms  of  the  con* 
tract.  But  there  was  substantial  testimony,  sufficient  in  our 
opinion  to  sustain  a  finding  by  a  jury  to  that  effect*  that  a 
part  at  least  of  the  delay  which  may  have  resulted  in  the  in- 
jury to  the  cattle,  and  a  portion  of  the  long  confinement  of 
the  stock  in  the  cars,  was  not  incident  to  ordinary  transport 
tation,  and  was  not  a  customary  attribute  of  it.  A  thought- 
ful review  of  all  the  evidence  in  the  record,  in  the  light  of 
the  contract  between  these  parties,  compels  the  conclusion 
that  the  court  below  committed  no  error  when  it  refused  to 
instruct  the  jury  to  return  a  verdict  for  the  defendant. 

Another  criticism  of  the  action  of  the  court  at  the  close  of 
the  trial  is  that  it  refused  to  instruct  the  jury: 

''The  court  charges  that  it  will  be  your  duty,  in  the  exami- 
nation and  consideration  of  this  case,  to  test  the  negligence, 
if  any,  of  the  plaintiffs  or  defendant,  as  the  case  may  be,  in 
the  light  of  the  definition  of  the  word  'negligence'  now  given 
you  by  the  court :  'Negligence  is  the  failure  to  do  what  a 
reasonable  and  prudent  person  would  ordinarily  have  done 
under  the  circumstances  of  the  situation,  or  the  doing  of 
what  such  a  person  under  existing  circumstances  would  not 
have  done.  The  essence  of  the  failure  may  lie  in  omission 
or  commission,'  "  and  that  it  charged  them  that  "negligence 
is  a  failure  to  exercise  ordinary  care;  a  failure  to  exercise 
that  care  that  an  ordinarily  prudent  man  would  exercise  in 
his  own  business  where  the  loss  resulting  from  the  want  of 
such  care  would  fall  on  him." 
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The  complaint  is  that  these  rolings  were  erroneous  because 
the  true  definition  of  negligence  is  the  failure  to  exercise  such 
care  as  an  ordinarily  prudent  person  would  exercise  under 
similar  circumstances,  and  that  the  charge  of  the  court  that 
it  was  the  failure  to  exercise  such  care  as  one  would  ordi- 
narily exercise  in  his  own  business,  where  the  loss  resulting 
farom  the  want  of  such  care  would  fall  upon  him,  cast  too 
heavy  a  burden  upon  the  defendant.  But  under  the  facts  and 
circumstances  of  this  case  there  was  no  difference  between 
the  two  definitions,  and  there  could  have  been  no  prejudicial 
error  in  the  use  of  the  one  instead  of  the  other.  An  ordinarily 
prudent  person  under  circumstances  similar  to  those  detailed 
in  this  evidence  would  have  been  the  owner  and  operator  of 
a  railroad  engaged  in  his  own  business  of  carrying  cattle 
along  its  line,  and  any  loss  resulting  from  the  want  of  ordi* 
niaury  care  on  his  part  would  have  fallen  upon  him. 

It  is  specified  as  error  that  the  court  refused  to  charge  the 
jury: 

*'If  you  believe  from  the  evidence  that  all  the  delays  com* 
plained  of  in  this  case,  or  which  occurred,  were  delays  inci- 
dent to  ordinary  transportation,  and  were  such  as  reasonable 
care  and  caution  on  the  part  of  the  defendant  in  such  trans* 
portation  justified,  you  will  find  for  the  defendant,"  and  that 
it  instructed  them  upon  this  subject  that  ^'under  this  con- 
tract it  was  the  duty  of  the  defendant  to  transport  the  cattle 
with  ordinary  care,  and  to  deliver  them  at  Ogden  without 
unreasonable  delay.  It  is  for  you  to  say  what  was  a  reasona- 
ble and  what  an  unreasonable  delay.  *  *  *  if  such  de- 
lays as  were  made  were  consistent  with  the  exercise  of 
ordinary  care  on  the  part  of  the  defendant,  they  would  be 
reasonable. ' ' 

The  contract  exempted  the  defendant  from  delays  incident 
to  ordinary  transportation.  The  charge  of  the  court  ex- 
empted it  from  reasonable  delays  and  from  delays  consistent 
with  ordinary  care,  and  charged  it  with  liability  for  all  others. 
There  could  have  been  no  error  here,  unless  delays  incident 
to  ordinary  transportation  are  unreasonable  and  inconsistent 
with  ordinary  care.     That  position  is  clearly  untenable. 

Counsel  for  the  defendant  complain  that  the  court  refused 
their  request  to  inform  the  jury  that  it  was  the  duty  of  the 
shippers  to  attend  to  the  stock  en  route,  to  feed  and  water  it 
at  necessary  resting  places,  to  notify  defendant  and  to 
demand  of  it  to  stop  at  such  resting  places  as  they  deemed 
necessary,  and  that  if  they  were  negligent  in  selecting  such  rest- 
ing places  and  in  providing  food  and  water,  or  if  they  failed 
to  notify  defendant  and  to  demand  of  it  to  stop  at  necessary 
resting  places,  and  the  alleged  damages  were  caused  by  this 
failure,  they  could  not  recover.  But  in  its  general  charge 
the  court  gave  to  the  jury  the  substanbe  of  this  instruction, 
with  the  single  exception  that  it  did  not  inform  them  that  the 
failure  of  the  shippers  to  notify  the  defendant  and  to  demand 
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of  it  that  it  shoald  stop  at  necessary  resting  places  was  fatal 
to  the  plaintiff's  cause  of  action.  It  instrncted  them  that  it 
was  the  duty  of  the  shippers  to  furnish  food  and  water  to  the 
stock  at  proper  times  and  places,  and  to  this  end  to  avail 
themselves  of  such  reasonable  opportunities  as  were  afforded 
along  the  line  of  the  railroad  to  unload  the  cattle  for  feed  and 
rest;  that  if  they  failed  in  the  discharge  of  this  duty,  and 
that  failure  contributed  to  the  injury  of  the  cattle,  they  conid 
not  complain  of  any  want  of  care  in  this  regard  on  the  part 
of  the  defendant;  and  that  they  could  not  complain  of  any 
failure  to  stop  the  cattle  for  the  purpose  of  unloading  to  feed 
and  water  or  to  rest  them  to  which  the  agents  of  the  shippers 
in  charge  of  the  stock  consented.  It  is  not  contended  that 
this  charge,  in  so  far  as  it  was  given,  was  erroneous,  but  that 
the  court  erred  because  it  did  not  go  farther  and  direct  the 
jury  that  the  shippers  could  not  recover  in  this  action  unless 
their  agent  demanded  of  the  defendant  that  it  should  stop  th6 
train  of  cattle  at  necessary  resting  places.  Cases  may  arise, 
they  may  be  conceived,  where  a  failure  of  the  agent  of  the 
shipper  to  make  such  a  demand  would  be  fatal  to  his  claim 
for  damages,  as  where,  for  reasons  apparent  to  the  agent,  it 
was  netessary  to  rest  and  feed  the  stock  when  they  had  been 
confined  in  the  cars  much  less  than  the  28  hours  specified  by 
the  act  of  Congress.  But  the  damages  sought  in  this  case  re- 
sulted from  delay  so  great  that  the  confinement  in  the  cars 
en  route  was  more  than  the  period  limited  by  the  act  of 
Congress.  That  act  charges  upon  the  railroad  company  trans- 
porting stock  the  priniary  duty  of  preventing  their  confine- 
ment in  cars  for  a  longer  period  than  28  consecutive  hours 
without  unloading  them  for  rest,  water,  and  feed.  It  was 
therefore  the  duty  of  the  defendant  in  the  first  instance  to 
furnish  a  place  and  reasonable  facilities  to  enable  the 
shippers  to  unload,  feed,  and  water  the  cattle  before  they  had 
been  confined  more  than  28  consecutive  hours  in  the  cars  in 
which  it  was  transporting  them  along  its  railroad.  Congress 
imposed  this  duty  upon  the  defendant  regardless  of  the  re- 
quest or  notice  of  the  shipper.  No  sound  reason  occurs  to  us 
why  the  shipper  can  be  deprived  of  his  right  to  recover  for 
damages  which  resulted  from  the  failure  of  the  defendant  to 
discharge  the  plain  duty  imposed  upon  it  by  the  law  because 
the  owner  or  shipper  of  the  cattle  did  not  make  a  demand 
upon  the  defendant  that  it  should  yield  obedience  to  the  law. 
The  failure  of  a  shipper  to  notify  or  to  demand  of  a  railroad 
company  that  it  shall  stop  a  train  of  stock  so  that  he  can 
water,  feed,  and  rest  the  cattle  before  they  have  been  con- 
fined more  than  28  hours  is  not  necessarily  fatal  in  all  cases 
to  his  right  to  recover  for  damages  caused  by  the  confine- 
ment, if  he  has  in  no  way  requested  or  consented  to  the  con- 
tinued confinement  and  transportation  of  the  stock. 

The  contract  provided  that  the  amount  to  be  claimed  for 
each  animal  lost  or  damaged  through    the    negligence  of 
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the  defendant  in  its  transportation  should  be  adjusted  on  the 
basis  of  the  value  of  the  animals  at  Caliente  specified  in  the 
contract  at  the  time  of  their  shipment,  and  this  value  was  $20 
for  each  cow  and  steer  and  $5  for  each  calf.     Shortly  after 
the  stock  arrived  at  Ogden  the  plaintiff  sold  those  which  sur- 
vived the  transportation  for  $9,348.     The  defendant  requested 
the    court    to   instruct  the  jury  that  the  plaintifi's  dam- 
ages, if  any,  were  the  difference    between  $9,348  and  the 
value  of  the  cattle  at  Caliente  specified  in  the  contract  plus 
any  expense  incurred  in  bettering  their  condition  after  their 
transportation  and  before  the  sale.    This  was  not  the  true 
measure  of  damages,  because  it  deprived  the  plaintiff  of  his 
risrht  to  recover  the  damage  he  sustained  from  the  injury  to 
each  animal  hurt  by  the  negligence  of  the  defendant.     Thus, 
if  the  negligence  of  the  defendant  had  killed  half  of  the  cattle, 
and  the  plaintiff  had  sold  the  other  half  for  an  amount  equal  to 
the  aggregate  value  of  all  the  cattle  specified  in  the  contract, 
he  would  still  have  been  entitled  to  damages  for  the  half  that 
had  been  killed.    The  true  measure  of  the  damages  was  the 
difference  between  the  value  of  the  cattle  at  Caliente  as  they 
would  have  been  on  their  arrival  at  Ogden  if  they  had  been 
transported  with  ordinary  care,  and  their  value  at  Caliente 
as  they  actually  were  when  they  arrived  at  Ogden,  not  ex- 
ceeding the  value  specified  in  the  contract,  and  interest  on 
this  difference  from  the  time  compensation  for  the  loss  was 
demanded.    This  was  the  measure  of  damages  given  to  the 
jury  for  their  guidance,  and  there  was  no  error  in  this  in- 
struction or  in  the  refusal  to  give  that  requested   by  the  de- 
fendant. 

It  is  contended  that  the  court  below  erred  in  that  it 
instructed  the  jury  to  add  to  the  amount  of  damages  which 
they  found  interest  thereon  from  November  3,  1898,  and  the 
authorities  are  cited  in  which  it  is  held  that  the  question 
whether  or  not  interest  upon  damages  for  a  tort  should  be 
allowed  is  for  the  jury  and  not  for  the  court.  Lincoln  v. 
Claflin,  7  Wall.  132,  139,  19  L.  Ed.  106;  Ledser  Cotton  Co. 
V.  St.  Louis,  L  M.  &  S.  Ry.  Co.,  52  C.  C.  A.  95,  102,  105, 
114  Fed.  133,  140,  143.  But  this  was  an  action  for  the  breach 
of  a  contract  to  transport  live  stock  over  the  railroad  of  the 
defendant  with  reasonable  care.  Nothing  less  than  the  actual 
amount  of  the  loss  and  interest  thereon  from  the  time  it  was 
demanded  will  fully  compensate  the  shipper  for  the  breach  of 
the  agreement,  and  he  is  entitled  to  full  compensation.  The 
general  rule  is  that  the  plaintiff  is  entitled  to  interest  upon 
the  damages  which  he  sustains  from  a  breach  of  a  contract 
and  this  case  falls  fairly  within  that  rule.  There  was  no  error 
in  the  charge  of  the  court  to  the  jury  to  allow  interest  upon 
the  damages.  Missouri,  Kansas  &  Texas  Ry.  Co.  v.  Truskett, 
104  Fed.  728,  732,  733»  44  C.  C.  A.  179,  183;  New  York,  etc., 
Railroad  Co.  v.  Estill,  147  U.  S.  591,  622,  13  Sup.  Ct.  444,  37 
L.  Ed.  292. 
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Moreover,  if  this  suit  should  be  treated  as  an  action  for 
damages  for  a  tort  rather  than  for  a  breach  of  a  contract,  the 
jadgment  below  cannot  be  reversed  on  account  of  the  error  in 
the  charge  regarding  interest.  The  entire  charge  of  the 
court  concerning  the  measure  of  damages  and  the  interest 
upon  the  damages  to  be  allowed  is  contained  in  a  single 
paragraph,  and  the  only  complaint  of  it  before  the  jury  re- 
tired was  a  general  exception  ^^as  to  the  measure  of  dam- 
ages.'' No  exception  was  taken  to  the  allowance  of  interest, 
nor  was  the  attention  of  the  court  in  any  way  called  to  the 
question  of  law  relating  to  it.  Counsel  for  the  defendant  by 
their  silence  waived  any  objection  to  the  charge  upon  this 
ground,  and  the  error  in  this  respect  is  not  here  for  our  con- 
sideration. It  was  indispensable  to  the  presentation  of  it  to 
this  court  that  a  specific  exception  should  have  been  taken 
which  clearly  pointed  out  to  the  trial  court  the  error  into 
which  it  had  fallen,  and  thus  sharply  called  its  attention  to 
the  question  of  law  which  counsel  now  seek  to  present. 
Lincoln  v.  Claflin,  7  Wall.  132,  139,  19  L.  Ed.  106;  Cass 
County  V.  Gibson,  107  Fed.  363,  367,  46  C,  C.  A.  341,  346. 

There  are  many  other  alleged  errors  resulting  from  the  re- 
fusal of  the  court  to  submit  to  the  jury  various  instructions 
requested  by  counsel  for  the  defendant.  But  a  critical  com* 
parison  of  these  requests  with  the  general  charge  of  the  court 
discloses  the  fact  that,  so  far  as  they  were  material  and  cor- 
rectly stated  the  law,  the  substance  of  them  was  embodied  in 
that  charge.  No  good  purpose  would  be  served  by  setting 
them  forth  at  length,  and  farther  discussion  of  them  is  pre- 
termitted. 

Counsel  specify  as  error  the  ruling  of  the  court  wherein  it 
refused  to  permit  a  conductor  of  a  freight  train,  who  had 
been  engaged  in  that  occupation  for  17  years,  and  who  saw 
the  cattle  loaded  at  Caliente,  to  testify  to  his  opinion  as 
an  expert  in  answer  to  this  question,  ^^Were  said  cattle 
in  a  good  or  an  unfit  condition  for  transportation  over  the 
road,  and  why?"  while  it  permitted  him  to  describe  to  the 
jury  the  condition  of  the  cattle  which  he  observed.  But  there 
was  no  error  in  this  ruling,  because  there  was  no  evidence 
that  this  conductor  had  ever  transported  cattle  upon  any  of 
the  trains  in  his  charge,  that  he  had  ever  bought,  sold,  or 
handled  them,  or  that  he  had  any  better  knowledge  of  the 
fitness  of  these  cattle  for  their  journey  than  a  juryman  might 
have  had  after  their  <^ondition  had  been  clearly  described  to 
him  by  the  witnesses. 

There  are  many  other  specifications  of  alleged  errors  in 
the  rulings  upon  the  admission  and  rejection  of  evidence,  but 
none  which  disclose  any  actual  error.  For  example,  a  witness 
who  had  been  engaged  in  handling,  buying,  selling,  and  ship- 
ping cattle  by  rail  was  asked  how  long  cattle  could  be  con- 
fined in  cars  without  feed  or  water  without  serious  detriment 
to  them,  and  was  permitted  to  answer  that  question,  over  the 
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objection  that  it  was  immaterial  because  it  was  the  duty  of 
the  shipper  to  see  that  they  rested  and  received  water.  After 
a  witness  had  testified  to  previous  trips  from  California  to 
Ogden  over  the  railroad  of  the  defendant  with  trains  of  cattle, 
and  that  LpOw  Kern,  a  place  from  which  he  started  with  one 
train  load,  was  a  little  farther  from  Sacramento  and  Reno 
than  Caliente  was,  he  was  permitted  to  testify,  over  the  ob- 
jection that  Low  Kern  was  on  a  branch  line,  that  the  time 
occupied  in  making  his  trip  from  Low  Kern  to  Reno  was 
about  26  hours,  for  the  purpose  of  a  comparison  of  that  trip 
with  the  transportation  in  question.  The  deposition  of  one 
Wright  was  taken  and  filed  by  the  defendant.  On  the  trial 
the  plaintiff  offered*  and  read  in  evidence  a  portion  of  it. 
Counsel  for  the  defendant  inquired  of  one  of  i[)laintiff's  attor- 
neys if  he  offered  the  first  cross-interrogatory  in  the  deposi- 
tion, and  he  replied  that  he  did  not,  because  he  thought  it 
was  incompetent.  Counsel  for  the  defendant  did  not  offer 
the  question  or  its  answer,  and  yet  the  record  gravely  recites 
that  the  court  sustained  the  objection  and  the  defendant  ex- 
cepted, when  no  offer  or  objection  had  been  made.  Error  is 
predicated  of  this  excerpt  from  the  record : 

^'Q.  Well,  who  paid  the  freight  on  the  cattle?  Did  Corn- 
stock,  or  did  you?  A.  I  paid  the  freight  on  the  cattle. 
(Objected  to  by  defendant  as  to  who  paid  the  freight  on  the 
stock.)  The  Court:  Let  the  objection  be  overruled,  and  the 
answer  will  stand." 

But  no  ground  or  reason  for  this  objection  was  stated,  and 
the  objection  was  not  made  until  after  the  question  was 
answered.  A  witness  who  had  been  engaged  in  shipping 
stock  for  14  years,  and  who  examined  the  cattle  which  are 
the  subject  of  this  controversy  after  they  arrived  at  Ogden, 
was  allowed  to  testify,  over  the  objection  that  he  was  ex- 
pressing an  opinion  and  more  probably  a  speculation,  that  he 
should  say  from  their  condition  and  appearance  that  they 
had  been  badly  handled,  and  perhaps  misused,  on  the  cars. 

The  foregoing  are  five  specifications  of  alleged  errors  in 
rulings  upon  testimony  taken  seriatim  as  they  appear  in  the 
record,  and  the  remainder  are  of  a  similar  character.  The 
statement  of  them  is  ample  refutation  of  the  charges  of  error 
based  upon  them.  They  present  no  question  worthy  of 
serious  consideration  or  discussion,  and  the  judgment  below 
is  afiBrmed. 
10  R  R  R— 35 
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{Circuit  Court  of  Appeals  t  Sixth  Circuity  November  j,  1903,) 

[126  Fed.  Rep.  1£7.] 

Carriers  of  Passengers— Injuries  to  Passenger— -Riding  on  Car  Ptst- 
form — Contributory  Negligence.* 
Riding*  on  a  platform  of  an  overcrowded  railroad  car  is  not  negligence 
per  se,  and  where  the  passenger's  ticket  was  good  only  for  a  certain 
train,  and  the  evidence  was  conflicting  as  to  whether  the  railroad  com- 
pany provided  sufficient  train  sections  and  sufficient  carriages  for  the 
accommodation  of  the  crowd,  the  question  of  contributory  negligence 
in  riding  on  the  platform  was  properly  submitted  to  the  jury. 

Same — Instructions — Proximate  Cause. 

Where,  in  an  instruction  in  an  action  by  a  passenger  for  injttries,  the 
court  states  that  the  negligence  relied  on  is  that  at  a  certain  point  there 
was  a  sudden  jerk  or  lurch  imparted  to  the  train,  sufficient  to  throw 
the  passenger  therefrom,  it  is  not  necessary  to  add,  "thus  causing  the 
injury." 

Same — Amount  of  Recovery. 

Where,  in  an  action  for  death,  the  court  states  that  under  the  statute 
of  Ohio  an  administrator  may  recover  up  to  the  amount  of  $10,000,  and 
then,  after  describing  the  elements  of  damage  which  may  be  consid- 
ered, instructs  that,  if  the  jury  find  for  plaintiff,  their  verdict  should 
be  "in  the  amount  as  I  have  indicated  to  you,"  and  in  summing  up  this 
part  of  the  charge  adds  that  the  jury  should  find  "an  amount  that  will 
make  good  the  widow  and  next  of  kin  for  the  pecuniary  loss  that  they 
have  suffered,"  etc.,  the  instruction  is  not  objectionable  as  requiring  a 
verdict  for  $10,000. 

In  Error  to  tbe  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

Carey  &  Mullins,  for  plaintiff  in  error. 
Welty  &  Albangh,  for  defendant  in  error. 

Before  LURTON,  SgVERENS,  and  RICHARDS.  Circuit 
Judges. 

RICHARDS,  Circuit  Judge.  This  was  an  action  brought  by 
the  administrator  of  the  estate  of  Joseph  Ess,  deceased,  to 
recover  damages  for  the  death  of  Ess  through  the  allied 
wrongful  act  of  the  defendant  raihroad  company.  The  case 
was  submitted  to  a  jury,  and  a  verdict  for  $10,000  recovered, 
which  the  court,  upon  a  motion  for  a  new  trial,  refused  to  set 
aside.     It  is  now  brought  here  for  review. 

It  appears  from  the  proof  that  on  the  night  of  October  29, 
1900,  there  was  a  political  meeting  at  Alliance,  Ohio,  The 
Pennsylvania  Company  ran  special  or  excursion  trains  to 
Alliance  for  this  meeting;  among  others,  three  trains  from 
Canton  and  one  from  Massillon,  two  stations  west  of  Alliance. 
Joseph  Ess  was  the  leader  of  the  Massillon  Band,  and  in  that 
capacity  attended  the  meeting.  The  ticket  bought  for  him 
was  dated  October  29th,  and  provided  for  a  first-class  pas- 

*See  foot-note  appended  to  Augusta  Southern  R.  Co.  v.  Snider  (Ga.), 
9  R.  R.  R.  622, 32  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  622,  where  aU  the  preced- 
ing authorities  in  this  series  are  collected. 
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sage  from  Massillon  to  Alliance  and  return,  the  return  trip  to 
be  commenced  leaving  Alliance  ''not  later  than  special 
train  October  29,  1900."  A  great  crowd  attended  the 
meeting,  and  after  it  was  over  gathered  at  the  station 
to  take  the  trains  home.  Ess  marched  to  the  station 
with  the  band.  No  separate  train  was  provided  for 
the  Massillon  people.  The  first  train  or  section  which 
drew  up  to  the  station  headed  for  the  west  was  an* 
noanced  for  Maximo,  Louisville,  Canton,  and  Massillon.  It 
was  at  once  filed  with  people,  who  crowded  the  seats,  aisles, 
platforms,  and  steps,  some  even  climbing  on  top  of  the 
cars.  Those  on  top  were  compelled  to  get  off,  and  efforts 
were  made  to  induce  those  on  the  platforms  to  step  down, 
bnt  without  avail.  Thus  overloaded,  the  first  train  or  section 
palled  out;  and  the  second,  containing  14  cars,  pulled  up. 
The  same  announcement  was  made  that  the  train  was  for 
Maximo,  Louisville,  Canton,  and  Massillon,  and  it  also 
was  soon  filled  to  overflowing,  the  seats,  aisles,  platforms, 
and  steps  being  crowded.  Ess  boarded  this  train  along  with 
other  members  of  the  band.  The  proof  did  not  show  what 
car  he  took,  or  what  place  upon  the  car  he  secured.  The 
train  stopped  at  Louisville,  about  five  miles  east  of  Canton, 
and  a  number  of  passengers  got  off.  At  this  station,  Ess 
came  walking  along  the  platform,  and  was  called  by  Ertle,  a 
witness,  to  get  upon  the  steps  of  the  front  platform  of  one  of 
the  cars  with  him  and  others.  This  he  did,  and,  taking  the 
only  space  unoccupied,  sat  upon  the  next  to  the  lower  step 
on  the  left  side  of  the  front  platform,  with  his  feet  on  the 
lower  step.  His  position  was  next  to  the  hand  rail  on  the 
end  of  the  car,  another  man  sitting  upon  the  same  step  be- 
tween him  and  the  body  of  the  coach.  Hurford,  a  witness, 
who  was  standing  next  to  Ess,  and  leaning  with  his  back 
against  the  hand  rail,  testified  that  when  Ess  took  his  seat  he 
threw  his  right  arm  around  this  rail,  and  with  the  other  held 
his  band  instrument. 

There  was  testimony  going  to  show  that  the  train  ran  at  a 
moderate  rate  of  speed  from  Alliance  to  Louisville;  then  at  a 
high  rate  of  speed  until  it  approached  the  target  near  a 
bridge  crossing  a  small  creek  east  of  Canton,  where  it  slowed 
up.  After  passing  the  target,  and  as  the  car  upon  which  Ess 
was  riding  was  crossing  the  bridge,  there  was  a  violent  lurch 
or  jerk  of  the  car,  caused  by  the  sudden  increase  of  the 
spe»]  of  the  train,  and  Ess  fell  or  was  thrown  off  the  car,  and 
was  crushed  and  killed.  A  witness  who  saw  the  remains 
testified  that  all  the  joints  of  the  right  arm  were  dislocated — 
''pulled  out  of  joint,"  ''stretched  out" — from  which  it  was 
argued  that  Ess  was  violently  thrown  from  the  train  by  the 
jerk  or  lurch  of  the  car  at  a  time  when,  to  protect  himself,  he 
had  hold  of  the  rail  to  his  right. 

On  behalf  of  the  administrator  it  was  contended  that  the 
railroad  company  was  guilty  of  negligence,  first,  in  permitting 
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the  train  to  leave  Alliance  overcrowded,  so  that  Ess  was  com- 
pelled to  ride  on  the  platform ;  and,  second,  in  running  this 
overcrowded  train  in  a  careless  manner,  so  that  a  jerk  or 
lurch  was  given  the  car  sufiBcient  to  throw  Ess  off  to  his  death. 
On  the  other  hand,  it  was  insisted,  in  the  first  place,  that  the 
railroad  company  was  not  liable  for  the  overcrowded  condi- 
tion of  the  train,  because  it  did  everything  it  could  to  pre- 
vent it,  having  on  hand  at  Alliance  cars  and  trains  enough  to 
provide  all  return  passengers  with  seats,  of  which  it  gave 
them  notice;  and,  in  the  second  place,  that,  if  Ess  was 
thrown  off  the  car  by  the  alleged  jerk  or  lurch  (which  it 
denied,  insisting  that  he  did  not  have  hold  of  the  rail,  was 
possibly  asleep,  and  fell  off),  it  was  the  result  of  his  own 
fault;  that  he  was  guilty  of  contributory  negligence  in  riding 
on  the  platform,  and  his  administrator  could  not  recover. 
There  was  testimony  on  the  part  of  the  railroad  company 
tending  to  show  that  sufficient  trains  and  cars  were  on  hand 
at  Alliance  to  carry  all  the  excursionists  home  without  riding 
upon  the  platforms,  and  that  the  employees  of  the  railroad 
company  protested  against  the  overcrowding  of  the  trains, 
notifying  the  passengers  that,  if  they  waited,  a,mple  accom- 
modations would  be  provided.  On  the  other  hand,  testimony 
was  introduced  tending  to  show  that  there  was  no  genuine 
effort  on  the  part  of  the  raihroad  company  to  prevent  the 
overcrowding,  or  to  clear  the  platforms,  or  to  notify  Ess  and 
others  that  there  would  be  another  train  for  Massillon;  so 
that,  in  taking  the  crowded  train  and  riding  upon  the  plat- 
form. Ess,  in  view  of  the  provision  of  his  ticket,  only  did 
what  any  prudent  man  would  have  done  under  similar  cir- 
cumstances. 

I.  In  view  of  the  conflict  of  testimony,  the  court  submitted 
the  entire  case  to  the  jury.  Respecting  the  claim  of  the  rail- 
road company  that  it  was  not  responsible  for  the  overcrowd- 
ing of  the  train,  the  following  charge  was  given : 

''In  that  connection  I  say  to  you,  if  the  jury  find  that  the 
defendant  had  provided  a  sufficient  number  of  coaches  and 
trains  to  accommodate  all  persons  desiring  to  ride  from 
Alliance  to  the  various  points  west,  including  Massillon,  and 
had  taken  reasonable  means  to  announce  this  fact  to  persons 
wishing  to  take  this  train,  it  would  not  be  guilty  of  negligence 
in  permitting  the  train  upon  which  Joseph  Ess  was  riding  to 
leave  Alliance  station  in  the  crowded  condition  in  which  the 
testimony  shows  the  train  to  have  been." 

With  respect  to  the  claim  that  Ess  was  guilty  of  contribo- 
tory  negligence,  the  court  charged: 

''It  is  claimed  by  the  defendant  that  it  was  negligence  in 
Ess  to  take  this  train  at  all  in  its  overcrowded  condition,  be- 
cause he  had  knowledge  that  there  was  another  train.  In 
considering  that  question,  you  must  put  yourself  in  the  place 
of  Joseph  Ess,  as  far  as  possibly  you  can,  from  the  evidence 
which  you  believe.  You  may  take  into  consideration  the 
time  of  night,  and  the  stipulation  in  the  ticket  that  it  was  not 
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good  beyond  the  special  train,  October  29,  1900.  You  must 
consider  in  that  connection  whether  or  not  Joseph  Ess  had 
notice  such  as  he  was  called  upon  to  believe  and  rely  upon 
that  there  was  another  train,  with  sufficient  room  in  it,  upon 
which  be  could  ride,  and  upon  which  his  ticket  would  be 
good.  If  you  find  that  Ess  was  brought  to  Alliance  upon  one 
train,  before  he  could  be  charged  with  negligence  for  not 
having  taken  another  train  than  the  one  he  came  upon  yon 
must  find  that  the  railroad  company  took  such  steps  that  he 
had  actual  knowledge,  upon  which  he  might  rely,  that  there 
was  another  such  a  train ;  that  there  was  not  a  duty  devolv- 
ing upon  Ess,  simply  because  he  found  the  train  upon  which 
he  got  at  Alliance  was  crowded,  to  wait  for  other  transporta- 
tion upon  the  sole  presumption  that  other  transportation 
would  be  furnished.'' 

We  think  the  court  was  right  in  leaving  the  question  of 
contributory  negligence  to  the  jury.  R.  R.  v.  Converse,  139 
U.  S.  469,  II  Sup.  Ct  569.  3S  L.  Ed.  213;  R.  R.  v.  Harmon's 
Adm'r,  147  U.  S.  571,  580,  13  Sup.  Ct.  557.  37  L.  Ed.  284; 
B.  &  O.  R.  R.  Co.  V.  Meyers,  10  C.  C.  A.  485,  492,  62  Fed 
367.  A  railroad  company  is  bound  to  furnish  passengers  rea- 
sonable accommodations  inside  its  cars.  Usually  it  does  so. 
and  therefore  standing  or  sitting  upon  the  platfrom  or  steps 
of  a  car  when  in  motion  is  ordinarily  held  to  be  contributory 
negligence  sufficient  to  bar  a  recovery.  But  if  a  railroad 
company  fails  to  provide  accommodations  inside  its  cars. 
so  that  a  passenger  is  forced  to  take  to  the  platform,  the 
company  may  be  held  liable  for  injuries  received  by  him 
while  riding  there.  Whether  the  circumstances  are  such  at 
to  excuse  his  riding  there  may  be  a  question  for  the  jury. 
Riding  upon  the  platform  of  an  overcrowded  car  is  not  per  se 
a  negligent  act.  2  Wood  on  R.  R.  §  308,  and  cases  cited; 
Graham  v.  Manhattan  Ry.  Co.,  149  N.  Y.  336,  43  N.  E.  917. 
citing  Willis  v.  Long  Island  R.  R.,  34  N.  Y.  670;  Chicago  & 
Alton  R.  R.  Co.  v.  Fisher,  141  111.  614,  31  N.  E.  406;  B.  & 
0.  R  R.  Co.  V.  Meyers,  10  C.  C.  A.  485.  62  Fed.  367;  Trum- 
bull V.  Erickson,  38  C.  C.  A.  536,  97  Fed.  891. 

2.  With  respect  to  the  claim  that  the  company  was  negli- 
gent in  running  the  overcrowded  train  so  as  to  cause  the 
violent  lurch  or  jerk,  which  it  was  insisted  threw  Ess  from 
the  car  and  caused  his  death,  the  court  charged  the  jury  as 
follows: 

'The  railroad  company,  in  pulling  out  a  crowded  train, 
assumed  the  duty  of  carrying  passengers  on  that  crowded 
train  in  such  a  way  that  danger  should  not  come  to  any  of 
those  passengers  from  any  act  or  omission  reasonably  within 
the  control  of  the  railroad  company.  Because  the  danger  was 
greater,  the  care  should  have  been  greater.  And  that  the 
tailroad  company  assumed,  when  they  pulled  out  a  train 
Qpon  which  there  were  passengers  on  the  platforms  and  on 
the  steps,  to  so  conduct  that  train  as  to  keep  those  people 
^on  the  steps  and  upon  the  platforms  as  safely  as  the  rea«^ 
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sonable  management  of  the  train  under  those  circumstances 
would  permit.  It  is  charged  then  further  by  the  plaintiff  that 
the  act  of  negligence  in  conjunction  with  the  crowded  condi- 
tion of  the  train  which  occasioned  the  death  of  the  plaintiff's 
decedent  was  that  at  a  certain  point  a  short  distance  east  of 
Canton  there  was  a  sudden  jerk  or  lurch  imparted  to  the  train 
sufficient  to  throw  Ess  from  the  train.  That  is  a  question  of 
fact  for  you,  gentlemen.  You  have  heard  the  testimony: 
First,  whether  there  was  such  a  jerk  or  lurch  to  the  train; 
next,  what  occasioned  it ;  third,  whether  or  not  that  jerk  or 
lurch,  by  reasonable  care  exercised  in  the  situation,  could 
have  been  omitted  by  the  engineer,  or  by  whomsoever  had 
charge  of  the  conduct  of  the  train.  The  question  for  you  to 
determine  primarily  in  this  case  is  whether  that  was  negli- 
gence, and  a  breach  of  duty  towards  Joseph  Ess.'' 

It  is  now  urged  that  there  was  error  in  this  charge,  because 
it  omitted  ^' the  vital  element  that  the  jerk  must  have  been 
the  proximate  cause  of  the  injury."  We  fail  to  perceive  the 
omission.  The  charge  states  distinctly,  that  the  act  of  negli- 
gence relied  on  was  that  ''at  a  certain  point  a  short  distance 
east  of  Canton  there  was  a  sudden  jerk  or  lurch  imparted  to  the 
train  sufficient  to  throw  Ess  from  the  train."  It  was  not 
necessary  to  add,  ''thus  causing  the  injury  which  resulted  in 
his  death."  The  charge  states  with  sufficient  clearness  that 
the  jerk  complained  of  was  alleged  to  be  the  proximate 
cause  of  the  injury. 

3.  The  final  objection  to  the  charge  is  that  the  court,  after 
stating  that  under  the  statute  of  Ohio  an  administrator  may 
in  such  a  case  "recover  up  to  the  amount  of  $10,000,"  and, 
after  describing  the  elements  of  damage  which  might  be  con- 
sidered by  the  jury  in  arriving  at  their  verdict,  instructed  the 
jury,  in  the  event  of  a  conclusion  favorable  to  the  plaintiff, 
that  their  verdict  should  be  for  the  plaintiff  "in  the  amount 
as  I  have  indicated  to  you."  Since  the  verdict  was  for  the 
amount  of  $10,000,  it  is  insisted  the  jury  may  have  been  mis- 
led by  the  instruction,  and  understood  the  court  to  charge 
that,  if  they  found  a  verdict  for  the  plaintiff,  they  must  find 
it  in  the  amount  of  $10,000.  We  do  not  think  the  language 
is  fairly  open  to  this  construction.  The  judge,  in  concluding 
his  charge,  did  not  tell  the  jury  that,  if  they  found  for  the 
plaintiff,  their  verdict  should  be  in  the  amount  he  had 
"stated,"  but  in  the  amount  he  had  "indicated."  The  ref- 
erence was  clearly  to  the  description  he  had  given  of  the  ele- 
ments of  damage  proper  to  be  considered  by  the  jury,  and 
more  especially  to  the  summing  up  of  that  part  of  the  charge 
where  he  says  that,  if  they  find  in  favor  of  the  plaintiff,  they 
should  find  in  their  verdict  "an  amount  that  will  make  good 
the  widow  and  next  of  kin  for  the  pecuniary  loss  that  they 
have  suffered  by  reason  of  the  death  of  the  husband  and 
father." 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  therefore  affirmed. 


Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas.  N  S       551 


Ames  v.  Southern  Pac.  Co. 

{Supreme  Court  of  California^  Jan,  //,  1904,) 

[75  Pac.  Rep.  310.] 

Tickets — Limitations — Parol  Agreements.* 

A  railroad  passeng^er  ticket  is  not  a  contract  ezpressinsr  all  the  con- 
ditions and  limitations  usually  contained  in  a  written  agreement,  and 
hence  parol  evidence  is  admissible  to  show  the  limitations  and  condi- 
tions on  which  a  ticket  was  sold. 


I>efendant  operated  a  special  train  known  as  *'The  Owl,*'  which  ran 
on  a  special  schedule,  with  a  limited  number  of  sleepers,  with  no  accom- 
modations for  passengers  except  those  having  berths.  Plaintiff  applied 
for  a  ticket  on  this  tiuin,  and  was  informed  that  such  ticket  would 
not  be  good  unless  he  had  a  berth.  Plaintiff  bought  a  ticket  which 
recited  that  it  was  good  only  on  train  '*No.  —  The  Owl,"  but  contained 
no  reference  to  the  berth  requirements.  He  applied  for  a  berth,  and 
waa  informed  that  they  had  all  been  sold,  and  on  his  attempting  to 
board  the  train  he  was  also  informed  that  his  ticket  was  not  good  on 
that  train  unless  he  had  a  berth.  He  boarded  the  train  without  a  berth, 
and  the  conductor  refused  to  permit  him  to  ride,  informing  him  that 
he  would  have  to  get  off  at  P.,  and  could  there  take  the  next  reirular  train, 
which  would  not  arrive  at  his  destination  until  several  hours  later 
than  ''The  Owl."  This  plaintiff  ref  uaed  to  do  :  held,  that  the  ticket  did 
not  entitle  plaintiff  to  ride  on  **The  Owl*'  except  on  his  compliance 
with  the  berth  regulations,  and  he  was  therefore  not  entitled  to  reco>ret 
for  his  ejection. 

8haw»  J.y  and  Beatty,  C.  J.,  dissenting. 

In  Banc.  Appeal  from  Superior  Conrt,  City  and  County 
of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  Worthington  Ames  against  the  Southern  Pacific 
Company.  From  an  order  granting  plaintiff's  motion  for  a 
new  trial  after  judgment  in  favor  of  defendant,  it  appeals. 
Reversed. 

P.  F.  Dunne,  for  appellant. 
Geo.  B.  Merrill,  for  respondent 

VAN  DYKE,  J.  This  is  an  appeal  from  an  order  granting 
the  plaintiff's  motion  for  a  new  trial.  The  action  is  for  dam- 
ages on  account  of  being  put  off  from  one  of  defendant's 
trains. 

The  evidence  shows  that  the  plaintiff  went  to  defendant's 
ticket  office  at  the  foot  of  Market  street,  in  San  Francisco,  a 

*8ee  foot-note  appended  to  Rolfs  v.  Atchison,  etc.,  Ry.  Co.  (Kan.), 
6  R.  R.  R.  920,  29  Am.  &  Bng.  R.  Cas.,  N.  S.,  920  (parol  evidence  of 
statement  by  ticket  airent  inadmissible  to  vary  written  contract  on 
ticket  fixing  time  for  its  expiration);  note,  21  Am.  &  Eng.  R.  Cas., 
N.  S.,  148  (whether  tickets  are  contracts);  Gulf,  C.  &  8.  F.  Ry.  Co.  v. 
Moorman  (Tex.),  11  Am.  St  Eng.  R.  Cas.,  K.  8.,  157 ;  Walker  v.  Price 
(Kan.),  20  Am.  &.  Eng.  R.  Cas.,  N.  8.,  432  (parol  evidence  not  admissi- 
ble to  vary  printed  condition  as  to  time  limit  on  round  trip  ticket) ; 
Trezona  v.  Chicago  G.  W«  Ry.  Co..  12  Am.  &  Eng.  R.  Cas.,  N.  8.,  104 
(ticket  conclusive  evidence  of  pateenger's  rights) ;  foot-note  appended 
to  Brown  v.  Rapid  Ry.  Co.  (Mich.),  9  R.  R.  R.  802,  32  Am.  &  Eng.  R. 
Cas.,  N.  8.,  802. 
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little  before  S  o'clock,  in  November,  1899,  being  a  very  short 
time  before  the  boat  left  that  crosses  the  bay,  in  connection 
with  the  train  for  Los  Angeles.  He  asked  the  defendant's 
ticket  seller  for  a  ticket  for ''The  Owl"  train,  and  was  im- 
mediately asked  if  he  had  a  berth  in  the  sleeper.  Plaintiff 
informed  the  defendant's  agent  who  sold  the  tickets  that  he 
had  not,  and  was  then  told  he  would  have  to  get  a  sleeping 
berth  across  the  bay  or  his  ticket  would  not  be  good  on  ''The 
Owl."  He,  however,  requested  the  ticket,  and  paid  for  and 
purchased  one,  which,  as  far  as  material  here,  reads  as  fol- 
lows: "Special  limited;  good  for  one  continuous  first-class 
passage,  San    Francisco    to  Los  Angeles,  9:26  m.     Good 

only  by  Martinez  route  by  train  No. .'*    On  the  ticket  in 

the  blank  space  after  No.   was   stamped  the  words  ''The 
Owl."    This  ticket  was  sold  at  the  same  price  as  a  regular 
first-class  ticket.     On  crossing  the  bay  to  connect  with  "The 
Owl"  train  plaintiff  went  to  the  Pullman  conductor  and 
asked  for  a  berth.     He  was  told  that  the  berths  had  all   been 
sold,  and  that  his  ticket  would  not  be  good  on  that  train,  as 
no  berths  could  be  procured.     He  was  again  told  the  same 
thing  on  the  steps  of  the  train  before  he  got  aboard.     Not- 
withstanding this,  however,  he  boarded  the  train,  and  took  a 
seat  in  the  day  coach,  which  was  not  a  sleeper,  and  ran  only 
as  far  as  Bakersfield.     Defendant  at  the  time  was  running  two 
regular  daily  trains  from  San  Francisco  to  Los  Angeles,  one 
leaving  in  the  morning  at  9  o'clock,  the  other  leaving  in 
the  evening  at  half  past  5,  and  in  addition  thereto,  to  accom- 
modate persons  desiring  to  make  the  trip  quickly,  it  was  run- 
ning a  special  limited  train  called  "The  Owl,"  which  ran  at 
night  only,  at  a  special  rate,  upon  a  special  schedule,  with  a 
limited  number  of  Pullman  sleepers,  containing  no  accom- 
modations for  passengers  except  those  who  had  berths.     This 
was  known  to  the  plaintiff,  as,  in  addition  to  being  informed 
of  the  same,  he  had  previously  traveled  on  that  train  three 
or  four  times  between  San  Francisco  and  Los  Angeles.     Upon 
presenting  his  ticket  to  the  conductor  he  was  told  his  ticket 
was  not  good  on  the  train  unless  he  had  a  sleeping  berth, 
and  that  he  would  have  to  get  off  at  Port  Costa,  and  could 
there  take  the  next  regular  Los  Angeles  train,  which  would 
be  along  in  40  minutes,  and  would  reach  Los  Angeles  at  i 
o'clock  on  the  following  day,  instead  of  eight  o'clock  in  the 
morning,  that  being  the  schedule  time  for  "The  Owl."    This 
the  plaintiff  refused  to  do  and  said   he  would  return  to  San 
Francisco  and  bring  suit  against  the  company  for  damages, 
which  he  did. 

The  case  was  tried  before  a  jury,  resulting  in  a  verdict  for 
the  defendant.  The  court  in  granting  plaintiff's  motion  for 
a  new  trial  said :  "The  same  is  granted  upon  the  ground 
that  the  evidence  does  not  support  the  Verdict,  in  this:  that 
the  notification  to  the  plaintiff  by  the  ticket  seller,  when  be 
purchased  the  railroad  ticket  in  question,  that  such  ticket 


Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Ca8»  N  S       553 

Ames  V,  Sonthem  Pac.  Co 

woald  not  be  good  upon  'The  Owl'  train  unless  he  secured  a 
berth,  cannot  and  did  not  control  or  affect  the  obligation  of 
the  company,  as  evidenced  by  the  ticket." 

The  question  to  be  considered  on  this  appeal,  therefore,  is 
whether  the  court  below,  in  granting  the  new  trial,  correctly 
stated  the  law  governing  the  case.    The  theory  on  which  the 
order  seems  to  have  been  made  is  that  the  ticket  is    a  con- 
tract, expressing  all  of  its  terms,  and  that  the  purchaser  is 
not  bound  by  any  rules  or  regulations  of  the  carrier  other 
than  those  expressed  on  the  ticket.    We  do  not  think  such  a 
contention  can  be  maintained.     Defendant  had  a  right  to 
run  a  special  limited  train  for  those  only  who  could  secure 
sleeping  accomodations,  and  to  make  it  a  condition  as  to  the 
purchase  of  the  ticket  that  the  passenger  should  procure  a 
sleeping  berth  before  it  could  give  him  the  benefit  of  the 
special  train.    The  ticket  stated  on  its  face  that  it  was  a 
special  limited  ticket,  good  for  one  continuous  first-class  pas- 
sage '^San  Francisco  to  Los  Angeles."    The  evidence  shows 
that  the  ticket  was  good  for  any  other  train  on  the  date 
stamped  upon  it.    The  words  cannot  be  held  to  be  a  con- 
tract that  the  purchaser  could  ride  upon  ''The  Owl"  except 
upon  compliance  with  the  regulations  of  the  defendant  as  to 
securing  a  berth.    According  to  the  letter  of  the  ticket  the 
plaintiff  was  entitled  to  take  ''The  Owl"  train  at  San  Fran- 
cisco instead  of  at  Oakland.     Yet  he  knew  when  he  pur- 
chased it  that  he  could  not  take  that  train  at  San  Francisco, 
but  must  cross  by  ferry  boat  from  San  Francisco  to  the  Oak- 
land side  of  the  bay,   and    take  it  there,   and    that  was 
therefore  the  contract  or  agreement,   notwithstanding  the 
reading  of  the  ticket  to  the  contrary.    "A  contract  must 
be  so  interpreted  as  to  give  effect  to  the   mutual  inten- 
tion of  the  parties  as  it  existed  at  the  time  of  contract- 
ing, so  far  as  the  same  is  ascertainable  and  lawful."    Civ. 
Code,   §    1636.    "A    contract    may    be  explained  by  ref- 
erence to  the  circumstances  under  which    it    was    made 
and  the  matter  to  which  it  relates."    Id.  §   1647.    "How- 
ever   broad    may   be  the  terms  of  a  contract,  it  extends 
only  to  those  things  concerning  which  it  appears  that  the 
parties  intended  to  contract."    Id.  §  1648.     "Words  in  a  con- 
tract which  are  wholly  inconsistent  with  its  nature,  or  with 
the  main  intention  of  the  parties,  are  to  be  rejected."    Id. 

8 1653. 

Bat  a  railroad  ticket  is  not  a  contract  expressing  all  the 
conditions  and  limitations  usually  contained  in  a  written 
agreement.  It  is  more  in  the  nature  of  a  receipt  given  by 
the  railroad  company  as  evidence  that  the  passenger  has 
paid  bis  fare  for  a  certain  kind  of  passage  on  the  proper  trains 
of  the  company,  as  limited  and  regulated  by  its  rules.  The 
iact  that  the  words  "The  Owl"  were  stamped  on  the  ticket 
entitled  the  plaintiff  to  ride  upon  that  train  if  he  had  com- 
plied with  the  conditions  of  securing  a  berth  thereon,  which 
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be  failed  to  do.  It  is  said  in  Elliott  on  Railroads,  §  iS93: 
'^According  to  the  generally  accepted  doctrine  a  ticket  in  the 
ordinary  form  is  a  voucher,  token,  or  receipt  rather  than  a 
contract,  adopted  for  convenience,  to  show  that  the  pas* 
senger  has  paid  his  fare  from  the  place  or  station  named 
therein  as  the  place  of  departure  to  the  place  or  station 
named  therein  as  the  place  of  destination.  *    A  ticket 

is  evidence  of  a  contract  to  carry  and  the  right  to  passage,  bat 
the  contract  itself  is  implied  by  law  except  in  so  far  as  it  is  ez* 
pressed  in  the  ticket.     Upon  the  theory  that  it  is  not  itself  the 
written  contract,  parol  evidence  has  been  held  admissible  to 
prove  the  terms  of  the  contract  in  fact  entered  into  between 
the  company  and  the  passenger,  or  the  representations  made 
by  the  agent,  at  the  time  the  ticket  was  purchased,  as  to 
stop-over  privileges  or  the  like."    In  conformity  with  the 
foregoing  our  Code  provides:    ''A common  carrier  of  persons 
may  make  rules  for  the  conduct  of  his  business,  and  may  re- 
quire passengers  to  conform  to  them  if  they  are  lawfal,  pub- 
lic,  uniform  in  their  application,   and*  reasonable."     Civ. 
Code,  §  2i86.    ^^A  passenger  who  refuses  to  pay  his  fare  or 
to  conform  to  any  lawful  regulation  of  the  carrier  may  be 
ejected  from  the  vehicle  by  the  carrier.     But  this  must  be 
done  with  as  little  violence  as  possible,  and  at  any  usual 
stopping  place  or  near  some  dwelling  house."    Id.  §   2i88. 
In  Dietrich  v.  Penn.  R.  R.  Co.,  71   Pa.  436,  10  Am.  Rep. 
711,  in  speaking  of  railroad  tickets,  it  is  said:    '^So  far  as 
they  are  expressed,  the  terms  are  binding  of  course;  but 
such  tickets  are  not  the  whole  contract,   which  must  be 
gathered,  so  far  as  not  expressed,  from  the  rules  and  regula- 
tions of  the  company  in  running  its  trains.    *    *    *    The 
authorities  as  well  as  the  reason  of  the  thing  show  that  the 
company  must  make  its  own  regulations,  and  that  passengers 
purchase  their  tickets  subject  to  these  rules,  and  that  it  does 
not  lie  on  the  company  to  bring  home  notice  of  them  in  order 
to  establish  the  terms  of  the  contract  of  carriage."     This 
case  was  approved  in  a  later  one  (Lakeshore  &  Mich.  So.  Ry. 
Co.  V.  Rosepzweig,  113  Pa.  ss^t  6  Atl.  S47),  in  which  it  was 
said:    ^^The  plaintiff's  ticket  was  evidence  of  the  payment  of 
his  fare,  and  of  his  right  to  be  carried  according  to  its  terms. 
It  did  not  express  the  whole  contract.    What  it  does  not  set 
forth  may  be  ascertained  from  the  reasonable  rules  and  reg- 
ulations of  the  defendant,  and  the  holder  of  the  ticket  is 
bound  to  inform  himself  of  such  regulations  respecting  the 
conduct  of  trains  and  the  right  of  passengers."    In  C.  &  A. 
R.  R.  Co.  V.  Randolph,  53  111.  Si 5,  5  Am.  Rep.  60,  the  court 
said:    '^When  a  traveler  obtains  such  a  ticket,  he  should  in- 
form himself  as  to  the  usual  mode  of  travel  on  the  road,  and 
so  far  as  the  customary  mode  of  carrving  passengers  is  reason- 
able he  should  conform  to  it.    *    *         The  requisite  informa- 
tion can  always  be  had  from  the  agent  where  the  ticket  is 
procured,  and  it  is  but  reasonable  to  require  passengers  to 
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obtain  the  iDformation  and  act  upon  it."  See.  also,  Peck  v. 
N.  Y.  C.  &  H.  H.  R.  R.  Co.,  70  N.  Y.  587;  McRea  v.  R.  R. 
Co.,  88  N.  C.  S32,  43  Am.  Rep.  745;  Wright  v.  Cal.  Cent. 
Ry.  Co.,  78  Cal.  366,  20  Pac.  740.  As  stated  in  the  fore- 
going, a  ticket  seldom  expresses  all  the  conditions  of  the  con- 
tract between  the  carrier  and  the  passenger.  The  liability 
of  the  carrier,  the  conditions  implied  by  law,  and  the  condi- 
tions upon  which  the  passenger  may  use  the  ticket  are  seldom 
expressed  therein.  In  such  case  parol  evidence  is  admissible 
to  show  the  elements  of  the  contract,  if  not  in  conflict  with 
its  express  terms.  Fetter  on  Carriage  of  Passengers,  vol.  i, 
§  275;  Burnham  v.  G.  T.  Ry.  Co.,  63  Me.  301,  18  Am.  Rep. 
220;  Peterson  v.  The  Chicago  R.  I.  &  P.  Ry.  Co.,  80  Iowa. 
98,  45  N.  W.  573.  The  rule  as  herein  laid  down  worked  no 
injustice  to  the  plaintiff.  He  was  distinctly  told  when  he 
purchased  the  ticket,  and  subsequent  thereto,  that  he  could 
not  use  it  on  ''The  Owl''  without  a  berth  in  the  sleeper,  and 
his  ticket  was  good  on  a  regular  train  following  it  in  less  than 
half  an  hour  at  the  point  where  he  left  ''The  Owl,"  which 
would  have  carried  him  to  the  same  destination  a  few  hours 
later  than  the  schedule  time  of  "The  Owl."  While  it  is  the 
duty  of  railroad  companies  carrying  passengers  to  use  all 
reasonable  protection  for  their  safety,  comfort,  and  conven- 
ience, it  is  also  the  duty  of  paissengers  to  comply  with  reason- 
able rules  and  regulations  of  the  company. 

The  court  below  erred  in  holding  that  the  notification  to  the 
plaintiff  that  his  ticket  in  question  would  not  be  good  upon 
'*The  Owl"  train  unless  he  secured  a  sleeping  berth  could 
not  control  or  affect  the  obligation  of  the  company  as  evi- 
denced by  the  ticket  As  this  appears  to  be  the  only  ground 
upon  which  the  motion  for  a  new  trial  was  granted,  the  order 
granting  the  same  is  reversed. 

We  concur:  McFARLAND,  J.;  LORIGAN,  J.;  HEN- 
SHAW.  J.  

Cbntral  Stock   Yards   Company,  Appt.,  v.  Louisville  & 

Nashville  Railroad  Company. 

{Argued  January  28 ^  29, 1904.-    Decided  February  23 ,  1904.) 

[24  Snp.  Ct.  Rep.  339.] 

Connecting  Carriers— Duty  to  Transfer  Shipmontt — Consignments  to 
Substantially  Same  Point  of  Deli  very— Interstate  Commerce  Act. 
A  railway  maintaining  a  live  stock  depot  as  a  point  of  delivery  for 
cattle  havinsT  a  municipality  as  their  g-eneral  destination  cannot  be 
compelled  to  receive  live  stock  billed  to  a  similar  depot  at  substantially 
the  same  point  on  another  railway,  and  to  deliver  the  same  to  that  rail- 
way at  a  point  of  physical  connection  between  the  two  roads  for  ulti- 
mate delivery  there,  by  virtue  of  the  provision  of  the  Interstate 
Commerce  Act  of  f'ebruarv  4, 1887  (24  Stat,  at  L.  379,  chap.  104,  U.  S. 
Comp.  Stat.  1901,  p.  3155),  §  3,  making-  it  unlawful  for  common  carriers 
sut>ject  to  the  act  to  give  unreasonable  preferences,  and  requiring  them 
to  afford  all  reasonable,  proper,  and  equal  facilities  for  the  interchange 
of  traffic  between  their  respective  lines,  and  for  the  receiving,  forward- 
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ing*,  and  delivery  of  property  to  and  from  their  aeveral  lines  and  those 
connecting  therewith. 

Same — Same — Same — Same. 

The  duty  imposed  on  railway  companies  by  Ky.  Const.  §  213.  to  re- 
ceive, deliver,  and  transport  freight  from  and  to  any  point  where  there 
is  a  physical  connection  between  the  tracks  of  the  railway  concerned 
and  any  other,  does  not  require  a  railway  company  maintaining'  a  live 
stock  depot  as  a  point  of  delivery  for  cattle  having  a  municipality  as 
their  general  destination  to  receive  live  stock  billed  to  a  similar  depot 
at  substantially  the  same  point  on  another  railway,  and  to  deliver  the 
same  to  that  railway  at  a  point  of  physical  connection  between  the  two 
roads  for  ultimate  delivery  there. 

Appeal  from  the  United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  Western  District  of  Ken- 
tucky dismissing  a  bill  to  compel  a  railway  company  to 
receive  live  stock  billed  to  a  depot  on  another  road  and  to 
deliver  the  same  at  a  point  of  physical  connection  between 
the  two  roads  for  ultimate  delivery  at  that  depot.    Affirmed. 

See  same  case  below,  55  C.  C.  A.  63,  118  Fed.  113. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  C.  Dodd,  William  D.  Washburn,  W.  M. 
Smith,  and  John  L.  Dodd  for  appellant. 

Messrs  Helm  Bruce,  Charles  N.  Burch,  Ed.  Baxter,  Gibson, 
Marshall,  &  Gibson,  and  Helm,  Bruce,  &  Helm  for  appellee. 

MR.  JUSTICE  HOLMES  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
appeals  affirming  a  decree  of  the  circuit  court  which 
dismissed  the  plaintiff's  bill.  (55  C.  C.  A.  63,  118  Fed.  113.} 
The  bill  was  brought  by  the  appellant,  a  Delaware  corpora- 
tion, against  a  Kentucky  corporation,  to  compel  it  to  receive 
live  stock  tendered  to  it  outside  the  state  of  Kentucky  for  the 
Central  Stock  Yards  station,  and  to  deliver  the  same  at  a 
point  of  physical  connection  between  its  road  and  the  South- 
ern Railway,  for  .ultimate  delivery  to  or  at  the  Central  Stock 
Yards.  The  Central  Stock  Yards  station  is  at  the  Central 
Stock  Yards,  just  outside  the  boundary  line  of  Louisville, 
Kentucky,  on  the  Southern  Railway  Company's  line,  and  by 
agreement  between  the  two  companies  the  Central  Stock 
Yards  are  the  'Mive  stock  depot  for  the  purpose  of  handling 
live  stock  to  and  from  Louisville"  on  the  Southern  Railway. 
The  defendant,  by  a  similar  arrangement,  has  made  the 
Bourbon  Stock  Yards  its  live  stock  depot  for  Louisville,  and 
declines  to  receive  live  stock  billed  to  the  Central  Stock 
Yards,  or  to  deliver  live  stock  destined  to  Louisville  else- 
where than  at  the  Bourbon  yards.  There  are  physical  con- 
nections between  the  Louisville  &  Nashville  and  the  Southeni 
tracks  at  a  point  between  the  two  stock  yards,  which  is 
passed  by  the  greater  portion  of  the  live  stock  carried  by  the 
Louisville  &  Nashville  Company,  and  at  another  point  which 
would  be  more  convenient  for  delivery  a  little  further  to  the 
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northward.    The  details    are    uoimportaDt,  except  that  in 
order  to  deHver,  as  prayed,  the  defendant  woald  be  com* 
pelled  either  to  bnild  chutes  or  to  hand  over  its  cars  to  the 
Southern  Railroad,  after  having  made  some  contract  for  their 
return.    The  right  is  claimed   by  the  plaintiff,  under  the 
Interstate  Commerce  Act  of  February  4,  1887,  chap.  104,  §  3, 
24  Stat,  at  L.  379  (U.  S.  Comp.  Stat.  1901,  p.  315s),  making 
it  unlawful  for  common  carriers  subject  to  the  act  to  give  un- 
reasonable preferences,  and  requiring  them  to  afford  all  rea- 
sonable, proper,  and  equal  facilities  for  the  interchange  of 
traffic  between  their  respective  lines,  and  for  the  receiving, 
forwarding,  and  delivering  of  property  to  and  from  their  sev- 
eral lines  and  those  connecting    therewith.    The  right  is 
claimed  also  under  the  Constitution  of  Kentucky,  especially 
§  213,  requiring  Kentucky  railroad  companies  to  receive,  de- 
liver, transfer,  and  transport  freight  from  and  to  any  point 
where  there  is  a  physical  connection  between  the  tracks,  as 
we  understand  it,  of  the  railroad  concerned  and  any  other. 
For  the  purposes  of  decision  we  assume,  without  express* 
ing  an  opinion,  that  if  the  act  of  Congress  and  the  Kentucky 
Constitution  apply  to  the  case,  they  both  confer  rights  upon 
the  plaintiff.    As  to  the  former,  compare  §8  8,  9,  and  the  act 
of  February   19,  1903,  chap.  708,  §  2,  32  Stat,  at  L.  847,  848; 
Covington  Stock- Yards  Co.  v.  Keith,  139  U.  S.  128,  35   L. 
Ed.  73,  II  Sup.  Ct.  Rep.  461;  Kentucky  &  I.  Bridge  Co.  v. 
Lonisville  &  N.  R.  Co.  2  L.  R.  A.  289,  2  Inters.  Com.  Rep. 
3Sif  37  Fed.  567,  610,  620.    The  rights  under  the  latter  which 
are  relied  upon  especially  could  not  be  established  without 
discussion.     Compare    Atkinson    v.  Newcastle  Waterworks 
Co.  L.   R.  2  Ezch.  Div.  442;  Johnston  v.   Consumers*   Gas 
Co.   [1898]  A.   C.  447.     For  the  same  purpose  we  further 
assume  that  such  rights  as  the  plaintiff  has  may  be  enforced 
by  bill  in  equity.     See  Interstate  Stock-Yards  Co.  v.  Indian* 
apolis  U.  R.  Co.  99  t^ed.  472.     We  also  lay  on  one  side  the 
question  whether  the  section  of  the  Constitution  of  Ken* 
tucky  is  or  is  not  invalid  as  an  attempt  to  regulate  com- 
merce among  the  states.     For  we  are  of  opinion  that  the 
defendant's  conduct  is  not  within  the  prohibitions  or  require* 
ments  of  either  the  act  of  Congress  or  the  Constitution  of 
Kentucky,  as  those  provisions  fairly  should  be  construed. 

The  Bourbon  Stock  Yards  are  the  defendant's  depot.  They 
are  its  depot  none  the  less  that  they  are  so  by  contract,  and 
not  by  virtue  of  a  title  in  fee.  Unless  a  preference  of  its 
own  depot  to  that  of  another  road  is  forbidden,  the  defend- 
ant is  not  within  the  act  of  Congress.  Suppose  that  the 
Southern  Railway  station  and  the  Louisville  &  Nashville 
station  were  side  by  side,  and  that  their  tracks  were  con- 
nected within  or  just  outside  the  limits  of  the  station  grounds. 
It  could  not  be  said  that  the  defendant  was  giving  an  undue 
or  unreasonable  preference  to  itself  or  subjecting  its  neighbor 
to  an  undue  or  unreasonable  disadvantage  if  it  insisted  on 
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delivering  live  stock  which  it  had  carried  to  the  end  of  the 
transit  at  its  own  yard.  These  views  are  sanctioned  by  what 
was  said  in  Covington  Stock-Yards  Co.  v.  Keith,  139  U.  S. 
128,  35  L.  Ed.  73,  II  Sup.  Ct.  Rep.  461.  The  fact  that  the 
plaintiff's  stock  yards  are  public  does  not  change  the  case. 
See  further  Butchers*  &  D.  Stock- Yards  Co.  v.  Louisville  & 
Nashville  R.  Co.  14  C.  C.  A.  290,  31  U.  S.  App.  252,  67  Fed. 

35- 

If  the  cattle  are  to  be  unloaded,  then,  as  was  said  in  Cov- 
ington Stock-Yards  Co.  v.  Keith,  the  d^endant  has  a  right  to 
unload  them  where  its  appliances  for  unloading  are,  and  can- 
not be  required  to  establish  another  set  hard  by.  On  the 
other  hand,  if  the  cattle  are  to  remain  in  the  defendants'  cars 
it  cannot  be  required  to  hand  those  cars  over  to  another  rail- 
road without  a  contract,  and  the  courts  have  no  authority  to 
dictate  a  contract  to  the  defendant  or  to  require  it  to  make 
one.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Denver  &  N.  O.  R.  Co. 
no  U.  S.  667,  680,  28  L.  Ed.  291,  296,  4  Sup.  Ct.  Rep.  i8s. 
The  consensus  of  the  circuit  courts  is  to  the  same  effect. 
Kentucky  &  I.  Bridge  Co.  v.  Louisville  &  N.  R.  Co.  2  L.  R. 
A.  289,  2  Inters.  Com.  Rep.  351,  37  Fed.  567,  629,  630;  Little 
Rock  &  M.  R.  Co.  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  2  Inters. 
Com.  Rep.  763,  41  Fed.  559;  Chicago  &  N.  W.  R.  Co.  v. 
Osborne,  3  C.  C.  A.  347,  4  Inters.  Com.  Rep.  257,  52  Fed. 
915;  Oregon  Short  Line  &  U.  N.  R.  Co.  v.  Northern  P.  R. 
Co.  4  Inters.  Com.  Rep.  718, 9  C.  C.  A.  409,  15  U.  S.  App.  479, 
61  Fed.  158,  Affirming  4  Inters.  Com.  Rep.  249,  51  Fed.  465; 
Little  Rock  &  M.  R.  Co.  v.  St.  Louis  S.  W.  R.  Co.  26  L.  R. 
A.  192,  4  Inters.  Com.  Rep.  8S4>  11  C.  C.  A.  417,  27  U.  S. 
App.  280,  63  Fed.  775;  St.  Louis  Dray  age  Co.  v.  Louisville  & 
N.  R.  Co.  5  Inters.  Com.  Rep.  137,  6$  Fed.  39;  Allen  v. 
Oregon  R.  &  Nav.  Co.  98  Fed.  16.  All  that  was  decided  in 
Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson,  179  U.  S.  287,  45  L. 
Ed.  194,  21  Sup.  Ct.  Rep.  115,  was  that  by  statute  two  rail- 
road companies  might  be  required  to  make  track  connections. 
So  much  of  the  statute  as  undertook  to  regulate  rates  was  not 
passed  upon.  See  Minneapolis  &  St  L.  R.  Co.  v.  Minne- 
sota, 186  U.  S.  257.  263, 46  L.  Ed.  1151, 1156,  22  Sup.  Ct  Rep. 
900.  There  is  no  act  of  Congress  that  attempts  to  give  courts 
the  power  to  require  contracts  to  be  made  in  a  case  like  this. 

What  we  have  said  applies,  in  our  opinion,  to  the  Constitu- 
tion of  Kentucky  with  little  additional  argument  The  re- 
quirement to  deliver,  transfer,  and  transport  freight  to  any 
point  where  there  is  a  physical  connection  between  the  tracks 
of  the  railroad  companies,  must  be  taken  to  refer  to  cases 
where  the  freight  is  destined  to  some  further  point  by  trans- 
portation over  a  connecting  line.  It  cannot  be  intended  to 
sanction  the  snatching  of  the  freight  from  the  transporting 
company  at  the  moment  and  for  the  purpose  of  delivery.  It 
seems  to  us  that  this  would  be  so  unreasonable  an  interpreta- 
tion of  the  section  that  we  do  not  find  it  necessary  to  consider 
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vrhether,  under  any  interpretation,  it  can  be  sustained.  In 
view  of  the  course  taken  by  the  argument  we  may  add  that 
we  do  not  find  a  requirement  that  the  railroad  company  shall 
deliver  its  own  cars  to  another  road.  The  earlier  part  of 
§  213  provides  that  all  railroads  ''shall  receive,  transfer,  de- 
liver, and  switch  empty  or  loaded  cars,  and  shall  move,  trans- 
port, receive,  load,  or  unload  all  the  freight  in  carloads  or 
less  qaantities,  coming  to  or  going  from  any  railroad, 
.  .  .  with  equal  promptness  and  dispatch,  and  without  any 
discrimination.  .  .  ."  Promptness  and  the  absence  of 
discrimination  are  the  point,  and  that  shows  that  the  words 
"coming  to  or  going  from  any  railroad,'' qualify  the  words 
"empty  or  loaded  cars*' as  well  as  "freight,"  and  therefore 
that  the  cars  referred  to  are  cars  from  other  roads.  The 
same  thing  is  shown  by  the  word  "receive,'' which  is  the 
starting  point  of  all  that  relates  to  cars.  See  Louisville  &  N. 
R.  Co.  V.  Com.  108  Ky.  628,  633,  57  S.  W.  508.  The  other 
sections  of  the  Constitution  need  no  special  remark. 

We  have  discussed  the  case  as  if  the  two  stock  yards  were 
side  by  side.  They  were  not,  but  they  both  were  points  of 
delivery  for  cattle  having  Louisville  as  their  general  destina- 
tion. They  both  were  Louisville  stations  in  effect.  It  may 
be  that  a  case  could  be  imagined  in  which  carriage  to  another 
station  in  the  same  city  by  another  road  fairly  might  be  re- 
garded as  bona  fide  further  transportation  over  a  connecting 
road  and  within  the  requirements  of  the  Kentucky  Constitu- 
tion. However  that  may  be,  we  are  of  opinion  that  the 
court  below  was  entirely  right,  so  far  as  appears,  in  treating 
this  as  an  ordinary  case  of  stations  at  substantially  the  same 
point  of  delivery,  and,  therefore,  as  one  to  be  dealt  with  as  if 
they  were  side  by  side.  As  the  defendant  would  not  be 
bound  to  deliver  at  the  Central  Stock  Yards  if  they  were  by 
the  side  of  its  track,  its  obligation  is  no  greater  because  of 
the  intervention  of  a  short  piece  of  the  track  of  another  rail- 
road. As  we  have  said,  the  delivery  would  have  to  be  made 
either  by  unloading  or  by  the  surrender  of  the  defendants' 
cars. 

Decree  a£Brmed. 

MR.  JUSTICE  McKENNA  concurs  in  the  result. 


State  v.  Young  et  at. 

{Supreme  Court  of  New  Jersey^  Sept.  j,  1903.) 

[56  AU.  Rep.  471.] 

D««th  of  Street  Railway  Passenger— Criminal  Responsibility  of  Offi- 
cers. 
The  directors  or  officers  of  a  street  railway  company  cannot  be  held 
criniinally  responsible  for  death  of  a  passenger  unless  they  have  been 
8»vilty  of  gross  negligence,  either  in  the  doing  of,  or  in  the  omission  to 
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dOf  tome  specific  act  which  was  rendered  necessary  in  the  performance 
of  their  dnt  J  to  the  passengers. 

Same — Crossings— Failure  to  Furnish  Derailing  Switch— Nesligenca. 
Where  it  is  a  mooted  question  as  to  whether  a  derailinfr  switch  is  a 
necessary  precaution  to  be  used  on  a  street  car  tracic  in  its  approach  to 
a  railway  crossing,  the  fact  that  a  derailing  switch  is  not  adopted  is  not 
a  negligent  omission,  where  the  system  actually  adopted  is  a  safe  one. 

Same— 8ame-~8amo — Same — Absence  of  Prior  Accident. 

The  fact  that  for  two  years  preceding  an  accident  no  car  ever  came 
down  a  grade  not  under  control,  or  ever  failed  to  stop  at  abont  30  feet 
from  a  railroad  crossing,  shows  that  under  ordinary  conditions  the  rules 
of  the  electric  railway  company,  requiring  the  motor  man  to  stop  his  car 
at  the  head  of  the  grade,  and  to  keep  it  continually  under  control  until 
he  reached  vuch  point,  made  the  operation  of  the  car  safe  without  the 
presence  of  a  derailing  switch. 

Same— Negligence — Permitting  Passengers  to  Ride  on  Front  Platform. 
Where,  from  the  time  that  passengers  were  first  permitted  to  ride  on 
a  front  platform  of  cars  to  the  very  time  of  an  accident,  there  were 
never  so  many  people  permitted  on  the  front  platform  of  the  car  as  to 
interfere  with  the  motorman  in  the  operation  of  his  brakes,  conceding 
that  the  directors  and  officers  of  the  corporation  are  chargeable  with 
knowledge  of  the  fact  that  they  were  permitted  so  to  ride,  there  was 
nothing  to  justify  them  in  the  conclusion  that  the  presence  of  such 
passengers  on  the  platform  in  such  numbers  added  any  danger  to  the 
lives  or  limbs  of  persons  riding  on  the  car. 

Same— Same — Crossing  Railroad  at  Qrade. 

Where  an  electric  railway  company  has  the  right,  under  the  law,  to 
lay  its  track  upon  the  sudPace  of  a  street  across  a  railroad  track  at 
grade,  its  directors  and  officers  were  guilty  of  no  illegal  conduct  in  so 
laying  the  track,  although  a  dangerous  situation  was  in  fact  presented. 

Same — Criminal  Law— Presumption  of  Innocence. 

The  legal  presumption  of  innocence  protects  a  defendant  in  a  crimi- 
nal case  from  any  presumption  of  a  negligent  act  on  his  part,  without 
proof  thereof. 

Same— Same— Failure  of  Motorman  to  Use  Sand. 

Where  the  directors  of  a  street  railway  company  provided  men  whose 
duty  it  was  to  see  that  sand  was  in  a  proper  place  for  the  motorman, 
and  made  it  the  duty  of  the  latter  to  see  that  the  sand  was  there,  forbid- 
ding them  to  use  it  except  in  case  of  emergency,  so  that  he  could  always 
have  it,  the  failure  of  the  motorman  to  use  the  sand  or  to  have  it  there 
is  not  imputable  to  such  directors,  so  as  to  make  them  criminally  re- 
sponsible for  the  death  of  a  passenger  on  a  car,  which  would  have  been 
prevented  had  the  sand  been  used. 

Involuntary  Manslaughter. 

A  charge  of  involuntary  manslaughter  involves  the  death  of  deceased 
by  reason  of  some  gross  neglect  on  the  part  of  defendant  with  regard  to 
a  plain  duty  which  rested  upon  him  under  the  law. 

Manslaughter— Question  for  Jury. 

In  a  prosecution  for  manslaughter,  where  any  evidence  is  produced 
by  the  state  tending  to  show  the  guilt  of  defendant,  the  question  of 
such  guilt  is  to  be  determined  by  the  jury  under  instructions  from  the 
court ;  but,  if  the  state  fails  to  offer  any  evidence  tending  to  prove  any 
essential  element  of  the  crime,  a  question  is  presented  for  the  court. 

Duty  of  Street  Railway  to  Provide  Safe  Means  of  Crossing  Railroad. 

The  directors  of  an  electric  railway  company  have  cast  upon  them  the 
plain  duty  of  devising  a  system  which  would  render  the  travel  of  the 
public  over  a  railroad  crossing  safe,  and  one  which  plain  men,  if  faith- 
ful and  careful,  can  operate  so  as  to  insure  the  lives  of  the  traveling 
public. 
Same— Duty  to  Provide  Sand— Lookouts. 

The  duty  of  the  directors  of  an  electric  railway  to  adopt  a  system  in- 
suring the  safety  of  passengers  is  discharged  by  the  adoption  of  a 
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system  which  provides  that  each  car,  on  approach  to  a  railroad  crossinfi^, 
shall  be  furnished  with  sand  ;  that  it  shall  be  broug'ht  to  a  stop,  at  the 
heginninfi^  of  an  incline  toward  the  crossing,  and  shall  proceed  slowlj 
nnder  control  down  the  incline  nntil  within  a  point  30  feet  from  the  rail- 
road, when  it  is  to  stop,  and  the  conductor  is  to  leave  the  car,  enter 
upon  the  steam  railroad,  look  in  both  directions,  inform  himself  that 
no  train  is  in  sight — ^his  view  extending  for  about  1,000  feet — and  then 
to  give  the  signal  to  the  motorman  to  cross  the  track. 

Same — Slippery  Tracks — Criminal  Responsibility. 

The  fact  that  a  street  railway  track  was  slippery  on  an  approach  to  a 
railrcKEul  track  does  not  involve  a  criminal  breach  of  duty  on  the  part  of 
the  directors  of  the  street  railway,  especially  where  they  had  provided 
for  that  contingency  by  supplying  sand  for  the  car. 

Death  of  Street  Railway  Passenger— Negligence— Permitting  Passen- 
gers to  Ride  on  Front  Platform — Sufficiency  of  Evidence. 
The  crowding  of  a  front  platform  of  an  electric  railway  car  is  shown 
not  to  have  contributed  to  the  death  of  a  passenger,  where  the  uncon- 
tradicted testimony  is  that  the  motorman  was  not  in  the  least  interfered 
within  the  discharge  of  his  duty,  and  it  is  shown  that  the  motorman 
actually  did  operate  his  brake,  and  that  the  wheels  were  brought  to  a 
standstill,  and  the  evidence  suggested  to  indicate  interference  with  the 
motorman  is  merely  to  the  e^ect  that  children  upon  the  platform,  when 
the  situation  became  dangerous,  jostled  and  crowded  witness  so  that  he 
was  compelled  to  jump  from  the  car* 

Prosecution  for  manslaughter  against  one  Young  and  others. 
On  motion  to  direct  a  verdict  for  defendants.  Verdict 
directed  accordingly. 

The  president,  vice  president,  executive  committee,  gen- 
eral superintendent,  superintendent  for  Essex  county,  assist- 
ant superintendent  for  Essex  county,  and  roadmaster  of  the 
North  Jersey  Street  Railway  Company  were  indicted  for 
manslaughter,  for  causing  the  death  of  Ernestina  Miller  at  a 
grade  crossing.  The  defendants  asked  for  a  bill  of  par- 
ticulars. The  principal  specifications  were:  First,  that  the 
collision  was  occasioned  by  the  inability  of  the  employee  to 
control  the  cars  as  it  approached  the  crossing,  and  the  ab- 
sence of  a  derailing  switch ;  second,  that  the  inability  of  the 
employee  to  control  the  movement  of  the  car  was  due  to  the 
unclean  condition  of  the  tracks,  and  the  crowded  condition  of 
the  front  platform  of  the  car ;  third,  that  the  condition  of  the 
street  railway  tracks  was  such  as  ordinary  prudence  could 
foresee,  and  ordinary  care  would  have  prevented ;  fourth,  that 
a  derailing  switch  was  of  established  utility,  in  common  use, 
known  to  the  defendants,  and  a  safeguard  which  ordinary 
prudence  demanded;  fifth,  that,  by  virtue  of  the  offices  which 
they  held,  the  defendants,  and  each  of  them,  were  charged 
with  the  duty  of  providing  a  safe  road,  safe  conveyances, 
and  safe  methods  for  operating  the  cars  of  the  said  street 
railway  company,  and  with  the  duty  of  supervising  the  equip- 
ment of  the  road,  its  methods  of  operation,  and  the  perform- 
ance by  its  officers,  agents,  and  employees  of  their  respective 
duties. 

Chandler  W.  Riker,  Prosecutor,  Louis  Hood,  Asst.  Prose- 
cutor, Francis  Child,  and  Edmund  Wilson,  for  the  State. 

Richard  V.  Lindabury,  George  T.  Werts,  Joseph  Coult,  and 
James  B.  Vredenburgh,  for  defendants. 
10  R  R  R— 36 
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At  the  close  of  the  case  made  by  the  state,  the  defendants* 
counsel  moved  the  court  to  direct  a  verdict  of  acquittal 
The  motion  was  granted,  and  opinion^  were  delivered  orally 
as  follows : 

GUMMERE,  C.  J.  At  the  conclusion  of  the  afternoon  ses- 
sion there  was  a  motion  made  on  behalf  of  the  defendants  to 
instruct  the  jury  to  render  a  verdict  in  their  favor,  on  the 
ground  that  the  evidence  submitted  by  the  state  afforded  no 
ground  to  support  a  conviction.  The  making  of  the  applica- 
tion seems  to  the  court  to  be  a  submission  of  the  case  by  the 
defendants  on  the  evidence  of  the  state,  and  the  question, 
therefore,  is  whether,  on  the  evidence  upon  which  the  case  is 
rested,  there  is  anything  which  will  support  the  conclusion 
that  these  defendants,  or  any  of  them,  have  been  so  grossly 
negligent  in  the  performance  of  the  duty  which  they  owed  to 
the  children  who  were  passengers  on  this  car  as  to  render 
them  criminally  responsible. 

That  this  crossing  is  a  place  of  especial  danger  cannot  be 
controverted.     That  human  ingenuity  could  not  render  it 
absolutely  safe  is  manifest.     But  notwithstanding  that  fact, 
neither  the  corporation,  whose  agents  these  defendants  are, 
nor  the  defendants  themselves,  are  guilty  of  any  criminal  act, 
or  even  civilly  responsible  for  the  construction    of   their 
railroad  at  this  place.     I  say  that  for  this  reason :    The  Leg- 
islature has  authorized  the  North  Jersey  Street  Railway  Com- 
pany, or  its  predecessor,  to  construct  and  operate  a  trolley 
road  along  the  surface  of  Clifton  avenue,  down  that  incline, 
and  across  the  tracks  of  the  steam  railroad  company  at  grade. 
And  being  authorized  by  the  Legislature,  the  act  is  a  legal 
one.    No  responsibility,  either  criminal  or  civil,  rests  upon  a 
man  who  does  a  legal  act,  unless  he  does  it  in  a  negligent 
way.    And  so  the  state  very  properly  concedes,  as  I  under- 
stand it,  that  the  only  responsibility  which  can  attach  is  such 
as  arises  from  a  negligent  performance  of  duty,  either  in  the 
method  of  construction  of  that  road  in  that  dangerous  locality, 
on  the  grade  of  the  street,  or  in  the  system  of  its  operation. 
The  question  of  the  criminal  responsibility  of  the  individual 
officers  or  agents  of  the  company  is  a  much  narrower  one 
than  that  of  the  civil  responsibility  of  the  corporation.    It 
must  appear  that  each  one  of  these  directors  or  officers,  to 
be  responsible  criminally,  has  been  guilty  of  gross  negligence, 
either  in  the  doing  of,  or  in  the  omission  to  do,  some  specific 
act,  which  was  rendered  necessary  in  the  performance  of  bis 
duty  to  the  children  who  rode  on  that  car. 

It  is  said  by  the  state  that  the  negligence  has  been  shown, 
first,  in  the  improper  construction  of  the  road  at  this  point; 
and,  second,  in  the  improper  operation  of  the  road.  The 
road  is  constructed  on  the  surface  of  the  street  without  a  de- 
railing switch,  and  that  omission  is  said  to  be  an  act  of  negh'- 
gence  on  the  part  of  these  defendants  so  gross  as  to  maice 
them  criminally  responsible  for  this  accident.     The  allega- 
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tion  assames  that  the  absence  of  the  switch  prodaced  the 
accident  It  is  said,  too,  that  gross  negligence  is  shown  by 
the  fact  that  these  defendants  permitted  the  front  platform  of 
this  car  to  be  crowded.  That  assumes  that  the  permission  to 
ride  on  the  front  platform,  given  to.  the  members  of  the  pub- 
lic who  did  so,  or  given  to  these  children  who  did  so  on  this 
occasion,  contributed  to  produce  the  accident. 

The  undisputed  facts,  as  submitted  by  the  state,  show  that 
at  the  crossing  of  trolley  roads  by  steam  railroads  it  is  not 
the  universal  practice  to  put  in  what  have  been  called  here 
'^derailing  switches,"  and  that,  so  far  as  the  case  discloses, 
not  more  than  perhaps  lo  per  cent,  of  all  the  crossings  in 
this  country  are  so  protected.     That  suggests,  at  least,  the 
idea  that  there  must  be  a  great  difference  of  opinion  among 
men  who  operate  these  trolley  roads  at  such  points  as  to  the 
advisability,  the  wisdom,  of  such  a  method  of  protection,  as 
to  whether  or  not  it  really  does  add  to  the  safety  of  the  cross- 
ing, or  whether  it  does  not,  in  fact,  make  it  more,  rather 
than  less,  dangerous.     I  say  that  raises  a  question,  and,  where 
a  question  is  presented  of  that  kind,  there  being  reasons  for 
and  against  the  adoption  of  a  scheme,  it  does  not  follow  that» 
because  one  method   is  discarded,  rather  than  adopted,  the 
act  is  a  negligent  one.     Whether  or  not  a  derailing  switch  is 
a  necessary  precaution,  the  omission  of  which  suggests,  or 
rather  demonstrates,  gross  negligence  on  the  part  of  those 
who  omit  to  put  it  in,  cannot  be  decided  without  considering 
also  the  question  of  the  operation  of  the  road  as  it  is  con- 
structed.   This  road  was  constructed,  it  is  true«  without  a 
derailing  switch  at  the  point  or  near  the  point  of  crossing. 
But  for  the  protection  of  passengers  who  rode  on  its  cars,  this 
company  and  these  defendants,  so  far  as  they  are  responsible 
for  the  operation  of  the  system,  adopted  a  set  of  rules  which 
were  to  be  observed  by  their  employees  at  points  like  Clifton 
avenue   crossing.    Those  rules  required,  at  this  point,  the 
motorman  to  stop  his  car  at  Orange  street,  at  the  head  of  the 
grade.    They  required  him,  when  he  afterward  started  his 
car,  to  keep  it  continually  under  control  until  he  reached  a 
point,  as  I  recall  it,  about  30  feet  from  the  steam  railroad 
crossing.    They  required  him  there  to  stop  his  car.     And 
the  fact  that  during  a  period  of  at  least  two  years  preceding 
this  accident  no  car,  so  far  as  any  witness  has  been  called  to 
show,  ever  came  down  that  grade  not  under  control,  or  ever 
failed  to  stop  at  the  point  indicated,  shows  that,  under  ordi- 
nary conditions,  those  rules,  if  observed,  made  the  operation 
of  that  car  down  that  hill,  without  the  presence  of  a  derailing 
switch,  safe. 

In  order  to  provide  for  unusual  contingencies,  such  as  a 
bad  track,  or  slippery  rail,  specific  instructions  with  relation 
to  the  management  of  the  brake  under  those  conditions  were 
supplied  to  the  motormen,  and  they  were  required  to  observe 
them ;  and,  as  a  further  precaution,  sand  was  required  to  be 
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supplied  to  all  of  the  cars,  under  the  rules,  for  the  still  further 
protection  of  people  riding  on  the  cars,  to  be  used  when  the 
brake  failed  to  stop  the  car  on  account  of  the  slippery  condition 
of  the  rail.  And  it  is  clear  from  the  testimony  in  this  case 
that,  if  sand  had  been  used  in  accordance  with  the  rules,  and 
if  the  brakes  had  been  operated  in  the  way  required  by  the 
rules,  this  accident  would  not  have  happened. 

It  is  said  in  ansi^er  to  that,  by  the  prosecutor,  that  the 
inability  to  use  the  brakes  in  the  way  required  by  the  rules 
was  due  to  the  fact  that  the  car  was  so  crowded  on  the  front 
platform  as  to  interfere  with  the  motorman.  The  testimony, 
as  I  understand  it — ^and  I  have  examined  it  carefully — does 
not  support  that  contention.  From  the  time  when  passengers 
appear  first  to  have  been  permitted  to  ride  on  the  front  plat- 
form of  these  cars,  going  to  and  from  the  High  School,  in 
September,  1902,  down  to  the  very  time  of  this  accident, 
there  never  were  so  many  people  permitted  on  the  front  plat- 
form of  the  car  as  to  interfere  at  all  with  the  motorman  in 
the  operation  of  his  brakes.  And  so,  if  it  be  conceded — and  I 
do  concede  it  for  the  purpose  of  disposing  of  this  application, 
although  I  doubt  whether  it  can  be  legally  conceded — that 
these  defendants  are  chargeable  with  the  knowledge  of  the 
fact  that  children  were  permitted  to  ride  on  the  front  plat- 
form (for  no  evidence  shows  that  it  had  been  brought  to  their 
knowledge),  there  was  nothing  in  that  condition  of  affairs  'to 
justify  them  in  the  conclusion  that  the  presence  of  these 
children  on  the  platform  in  numbers  not  sufficient  to  interfere 
with  the  motorman  in  the  operation  of  his  car  added  any  dan- 
ger to  the  lives  or  limbs  of  those  who  were  riding  theregn. 
I  have  already  said  that  if  sand  had  been  used  by  the  motor- 
man,  in  accordance  with  his  instructions,  this  car  could  have 
been  stopped. 

There  was  an  additional  protection  afforded  by  the  rules 
which  I  omitted  to  state,  and  that  was  that,  after  the  car  had 
been  brought  to  a  stop  at  a  point  30  feet  from  the  crossing, 
the  conductor  was  required  to  go  forward  onto  the  middle  of 
the  crossing,  and  observe  whether  or  not  a  train  was  ap- 
proaching, and  the  motorman  was  forbidden  to  move  his  car 
until  he  received  information  from  the  conductor  that  the 
way  was  clear  and  the  crossing  was  safe.  There  was  still  an 
additional  precaution  which  furnished  the  motorman  informa- 
tion, not,  however,  furnished  by  the  trolley  company,  but  by 
the  steam  railroad  company;  and  that  was  the  presence  of  a 
flagman  at  this  crossing,  whose  duty  it  was  to  lower  the 
gates  which  were  provided  by  the  steam  railroad  company 
when  a  steam  railroad  train  was  approaching  in  either  direc- 
tion. All  of  these  things  were  required  to  be  done  in  order 
to  aid  the  motorman  in  the  performance  of  his  duty.  Taking 
the  system  of  construction  and  the  system  of  operation 
together,  if  they  did  not  furni<sh  the  safest  method  which 
could  possibly  have  been  revised  for  the  protection  of  pas- 
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seogers  on  the  trolley  cars,  they  certainly  did  furnish  so  safe 
a  method  as  to  justify  these  directors  and  officers  in  suppos- 
ing that  additional  precautions  were  not  necessary.  It  was  a 
question  for  them  to  determine  whether  the  putting  in  of  a 
derailing  switch  would  be  an  additional  safeguard.  And,  be- 
cause they  reached  the  conclusion  that  it  was  not  required, 
instead  of  the  opposite  conclusion,  it  cannot  be  said  that  they 
were  guilty  of  such  gross  negligence  in  the  performance  of 
duty  as  to  render  them  criminally  responsible. 

It  seems  to  me,  therefore,  that,  as  this  case  is  presented,  it 
cannot  be  said  that  any  one  of  the  defendants  has  failed  in 
the  performance  of  any  duty  which  the  law  imposes  upon 
him  with  relation  to  the  care  of  the  passengers  who  were  rid- 
ing upon  this  car  at  that  time;  that  manifestly  there  is  nothing 
in  the  testimony  which  shows  such  gross  negligence  on  the 
part  of  any  one  of  them  as  to  render  him  criminally  responsi- 
ble for  the  death  of  this  poor  child,  whose  life  was  lost  in  the 
accident  that  occurred  on  the  19th  day  of  February  last.  I 
therefore  conceive  it  to  be  my  duty  to  instruct  this  jury  to 
render  a  verdict  in  favor  of  the  defendants  in  this  case. 

Justice  Van  Syckel  and  Justice  Dixon  having  very  kindly 
consented  to  sit  with  me  and  aid  me  in  the  trial  of  this  case 
with  their  advice,  I  would  be  very  glad  if  they  would  express 
the  views  which  they  have  reached  with  relation  to  this  case. 
I  will  ask  Justice  Van  Syckel,  who  is  the  senior  member,  to 
speak  first. 

VAN  SYCKEL,  J.  The  questions  which  were  discussed 
before  the  adjournment  of  the  court  yesterday  were  purely 
I^al  questions,  and  were  addressed  to  the  court  alone,  not 
to  the  jury.  The  responsibility  for  the  proper  decision  of 
those  questions  rests  alone  upon  the  court<i  and  not  upon  the 
jury.  No  duty,  so  far  as  those  questions  are  concerned,  rests 
upon  the  jury;  no  responsibility  rests  upon  the  jury,  except 
to  obey  the  instruction  of  the  court;  and  what  the  Chief 
Justice  has  so  clearly  said,  and  what  I  shall  say,  is  not  for  the 
purpose  of  submitting  to  the  jury  the  consideration  of  any 
question  which  is  now  presented.  The  case  has  not  reached, 
as  yet,  that  stage  in  which  the  jury  has  any  duty  to  perform, 
other  than  that  of  accepting  from  the  court  the  law,  which,  I 
an)  pleased  to  say,  in  this  state,  our  juries  always  do;  other- 
wise justice  could  never  be  properly  administered. 

^  The  company,  as  the  Chief  Justice  has  well  stated,  had  a 
right  to  lay  its  track  upon  the  surface  of  the  street,  across  the 
I>elaware,  Lackawanna  &  Western  Raikoad  at  grade.  It  is  a 
right  which  the  law  conferred  upon  the  company,  and,  in 
doiug  that  act  in  a  proper  manner,  they  were  guilty  of  no 
illegal  conduct,  although  a  dangerous  situation  was  presented, 
iu  fact  It  is  impossible  to  eliminate  all  danger  from  a  rail- 
road crossing,  where  one  railroad  crosses  another,  or  even 
where  a  single  railroad  is  run.  There  is  always  some  element 
oi  danger.     But  it  was  the  duty  of  this  company,  and  of  those 
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who  controlled  the  company — the  dnty  of  those  who  are  here 
upon  trial — to  use  reasonable  and  due  care  to  prevent  injury  to 
life.  They  must  not  only  construct  that  road  in  a  proper  man- 
ner, but  they  must  run  it  in  a  proper  manner;  and  the  question 
IS  whether  they  have  failed  in  the  performance  of  any  duty 
in  this  respect  which  renders  them,  or  any  of  them,  criminally 
liable.  Now,  I  understand  the  rule  of  law  to  be  that,  if  these 
defendants  have  failed  in  the  discharge  of  a  plain  duty— a 
plain  duty,  gentlemen,  you  must  understand — which  any 
man  of  reasonable  prudence  would  see  could  not  be  omitted 
without  endangering  the  lives  of  those  whose  safety  was 
committed  to  their  care,  then  they  committed  a  criminal  act. 
But  our  law  is  so  humane  that  no  man  will  be  adjudged  to  be 
a  criminal  who  merely  errs  in  judgment  in  a  matter  about 
which  there  is  room  for  some  honest  difference  of  opinion. 
Now  apply  that  rule  to  the  grounds  upon  which  the  state  has 
placed  its  case.  Has  there  been,  on  the  part  of  any  one  of 
these  defendants,  a  failure  to  perform  a  plain  duty,  which  be 
could  not  have  failed  to  see  endangered  the  lives  of  pas- 
sengers, or  was  it  an  error  in  judgment  upon  a  subject  about 
which  prudent  men  would  not  all  agree?  For  such  an  error 
of  judgment  there  is  no  criminal  liability. 

Three  grounds  are  stated.     First,  they  say  they  crowded 
that  front  platform.     Well,  the  mere  fact  that  a  number  of  pas- 
sengers were  upon  that  front  platform  was  not  the  approxi- 
mate cause  of  this  accident,  so  far  as  the  evidence  shows,  and 
we  must  be  guided  alone  by  the  evidence  which  has  been 
product.    We  know  nothing  outside  of  it.     Now,  if  that  car 
had  almost  passed  over  the  track,  the  persons  in  the  rear  of 
the  car  would  have  been  killed  or  injured.     If  the  car  had 
passed  halfway  over  the  track,  passengers  in  the  center,  or 
probably  all  the  persons  inside  the  car,   would  have  been 
killed  or  injured.     So  you  see,  gentlemen,  that  was  not  the 
cause  of  the  sad  death  of  this  young  woman.    The  impor- 
tance of  that  situation  is  this:  that  by  crowding  the  front 
platform  the  motorman  might  be  obstructed  in  the  discharge 
of  a  duty  which  was  necessary  for  the  safety  of  passengers. 
And  if  the  evidence  had  been  that  this  motorman  was  on  that 
occasion  interfered  with  in  that  way.  so  that  he  could  not  use 
the  means  of  stopping  the  car  and  preventing  the  accident, 
and  these  defendants  could    have  been  charged  with  the 
knowledge  that  that  state  of  things  existed,  or  was  likely  to 
exist,  a  different  case  would  be  presented.     But  what  evi- 
dence is  there  on  the  part  of  the  state  that  the  motorman  was 
obstructed  in  the  use  of  the  means  by  which  he  could  have 
stopped  that  car?    One  witness  says  he  was  pushed  off — the 
only  witness  who  testifies  to  that  fact — he  was  pushed  off  the 
car  by  those  who  were  inside  on  the  front  platform.     But  be 
does  not  say  that  that  interfered  with  the  motorman.    So 
I  think  that  must  be  put  out  of  view  in  the  case. 

The  second  ground  on  which  the  state  puts  its  case  is  the 
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want  of  sand,  or  the  failure  to  put  sand  on  the  track.  Well* 
if  these  defendants  had  refused  to  furnish  sand  to  the  motor- 
man  after  he  had  applied  for  it,  or  refused  to  furnish  it  to 
those  whose  duty  it  was  to  apply  to  the  company  for  it,  that 
would  be  a  ground  for  the  consideration  of  the  jury.  But  we 
cannot  presume  any  negligent  act  on  the  part  of  the  defend- 
ants. It  must  be  proven.  When  a  man  is  charged  with  a 
high  crime,  he  may  stand  perfectly  secure  until  his  guilt  is 
pioven.  The  minute  his  guilt  is  proven,  then  it  is  time  for 
him  to  answer  and  make  his  defense.  Until  then  he  is 
shielded  by  the  presumption  of  innocence.  This  company 
provided  the  most  rigid  and  careful  rule,  which  has  been  read 
to  you,  for  the  safe  conduct  of  this  road.  It  provided  men 
whose  duty  it  was  to  see  that  sand  was  in  a  proper  place  for 
the  motorman.  It  made  it  the  duty  of  the  motorman  to  see 
that  there  was  sand  on  his  car,  forbidding  him  to  use  it  ex- 
cepting in  case  of  emergency — just  such  a  case  as  this  was — so 
that  he  could  always  have  it.  The  failure  either  to  use  the 
sand  upon  the  track,  or  have  it  there,  has  not  been  traced  to 
either  one  of  these  defendants.  Therefore  we  lay  that  out  of 
the  case.  No  responsibility  for  that  neglect  on  the  part  of 
any  one  of  these  defendants  has  been  shown. 

Then  we  come  to  the  want  of  the  derailing  switch.  One 
witness  gave  250  instances  of  other  raihroads  where  there  are 
crossings  on  which  there  were  no  derailing  switches,  except, 
I  think,  a  very  few — a  very  small  percentage — less  than  ^  10 
per  cent.,  I  think.  Now,  it  is  charged  that  this  derailing 
system  was  in  common  use,  known  to  these  defendants  to  be 
a  necessary  precaution  against  danger,  and  that  they  failed 
to  take  it;  but  the  state  has  entirely  failed  to  make  out  that 
situation.  It  is  in  use  in  a  very  few  instances,  and  I  think  it 
may  be  with  truth  said  that  in  those  instances,  taking  the 
evidence  here,  which  is  all  we  have  upon  the  subject,  that 
that  was  simply  experimental — some  companies  tried  it  in  a 
very  few  cases,  and  failed  to  try  it  in  a  great  majority  of  in- 
stances on  the  road;  and,  at  all  events,  it  was  a  fair  matter 
to  be  considered — a  matter  of  judgment — whether  It  did  add 
anything  to  the  safety  of  travel.  But  there  is  another  view 
of  it  to  be  taken.  It  was  a  clear  duty  of  this  company  to  pro- 
vide some  reasonable  means  on  such  a  descent  as  that  upon 
Clifton  avenue  to  prevent  accidents.  They  must  provide 
some,  reasonably  safe  means—some  means  which  men  of 
reasonable  judgment  and  caution  would  commend  as  being 
sufficient  for  the  purpose.  But  if  they  provided  one  means 
that  was  sufficient  for  that  purpose,  and  that  is  all  that  was 
necessary,  they  were  not  bound  to  provide  more  than 
one — one  reasonably  safe  means.  The  law  does  not  require 
absolute  immunity  from  danger  to  be  provided  in  order  to 
avoid  criminal  liability.  Now,  what  is  the  situation  here, 
gentlemen?  They  have  run  the  road  with  the  means  of 
safety  provided  by  the  defendants  and  by  this  company  for 
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over  two  years,  and,  so  far  as  appears  from  the  evidence, 
there  was  not  a  sing^Ie  accident,  not  a  failure  in  any  one  in- 
stance to  preserve  the  safety  of  those  passengers  in  going 
down  that  hill,  across  that  railroad ;  and  I  think  every  man 
who  has  heard  this  evidence  must  concur  in  saying  that  if 
there  had  been  sand  on  that  track,  or  if  sand  was  on  the  car, 
and  the  motorman  had  used  it,  this  accident  would  not  have 
happened.  Therefore  we  have  this  situation,  not  only  that 
the  company  and  these  defendants,  so  far  as  their  duties  were 
concerned,  bad  provided  a  plan  which  worked  safely  without 
an  accident  for  over  two  years,  but  that,  on  that  very  morn- 
ing when  that  accident  happened,  if  the  means  which  they 
bad  furnished  for  their  employees  had  been  used,  the  acci- 
dent would  not  have  happened.  Now,  we  think  it  is  mani- 
fest that  it  cannot  be  said  that  these  defendants  failed  in  the 
performance  of  a  plain  duty  after  having  furnished  means 
which,  if  applied  by  their  subordinates,  would  have  prevented 
the  accident.  Responsibility  for  failure  to  use  those  means 
does  not  fall  upon  these  defendants. 

For  these  reasons,  gentlemen,  which  I  have  stated  at  more 
length  than  I  intended  to,  because  the  Chief  Justice  has  so 
fully  stated  the  grounds  upon  which  the  motion  is  granted,  I 
join  in  directing  you  to  find  a  verdict  for  the  defendants,  and 
saying  to  you  that  it  is  the  law  of  the  land  that  you  must 
obey  these  instructions. 


Grand  Rapids  &  Indiana  Railway  Company,  Plff.  in  Err.,  v. 
Chasb  S.  Osborn,  Commissioner  of  Railroads  of  the 
State  of  Michigan. 

{Argued  November  d,  190s*    Decided  February  aj^  1904,) 

r24  Snp.  Ct.  Rep.  310.] 

Impairment  of  Contract  Obligations — Reduction  of  Rates  of  Reorgan- 
ized Railroad  Company— Error  to  State  Court — Decision  of  Fed- 
eral Question. 
The  affirmance  by  the  highest  state  court  of  an  order  awarding  a  per- 
emptory writ  of  mandamus  to  compel  the  reduction  of  railroad  rates  to 
conform  to  the  schedule  made  by  the  act  under  which  the  railroad  was 
incorporated,  on  the  ground  that  by  its  incorporation  under  that  act  the 
company  became  subject  to  its  provisions,  is  not  based  on  non-Federal 
grounds  so  as  to  preclude  a  review  in  the  Federal  supreme  court,  where 
the  company  relied  upon  the  provisions  of  a  prior  act  authorizing  the 
incorporation  of  the  purchasers  of  a  railroad  after  a  sale  in  fore- 
closure proceedings,  with   the  rights  and  privileges  of  the  original 
company  as  a  contract  right,  protected  from  impairment  by  the  Con- 
stitution of  the  United  States. 

Same — Same— Federal  Constitution. 

The  provision  of  Mich.  Acts  1873,  act  No.  198,  for  the  creation  of  a 
corporation  upon  the  reorganization  of  a  railroad  by  the  purchasers  at 
foreclosure  sale,  with  all  the  rights,  powers,  and  privileges  of  the  orig- 
inal company,  did  not  create  a  contract  right  protected  by  the  Federal 
Constitution  against  the  enforcement  of  subsequent  statutory  regnla- 
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tions  respecting'  railroad  rates,  existing'  when  the  new  company  was 
incorporated,  though  not  in  force  when  the  mortgage  was  executed. 

Estoppel  by  Incorporation  to  Contest  Constitutionality  of  Incorpora- 
tion Act. 
A  railroad  company,  by  incorporating  under  a  general  act,  is  es- 
topped to  contest  the  yalidity,  under  the  Federal  Constitution,  of  the 
provisions  of  that  act  regulating  railroad  rates,  which  formed  one  of  the 
burdens  attached  by  the  statute  to  the  privilege  of  becoming  an  incor- 
porated body. 

In  Error  to  the  Supreme  Court  of  the  State  of  Michigan  to 
review  a  judgment  which  affirmed  an  order  of  the  Circuit 
Court  of  Kent  County  in  that  State,  awarding  a  peremptory 
writ  of  mandamus  to  compel  a  reduction  of  railroad  rates  in 
conformity  with  the  state  law.    Affirmed. 

See  same  case  below,  130  Mich.  248,  89  N.  W.  967. 

Statement  by  MR.  JUSTICE  WHITE: 

This  is  a  writ  of  error  to  review  a  judgment  of  the  supreme 
court  of  the  state  of  Michigan,  which  affirmed  an  order  of  the 
circuit  court  of  Kent  county,  Michigan,  awarding  a  peremp- 
tory  writ  of  mandamus.  >  By  the  writ  the  plaintiff  in  error 
was,  in  effect,  commanded  to  reduce  its  rates  for  the  trans- 
portation of  passengers  over  its  lines  of  railroad  from  3  cents 
per  mile  to  n  cents  per  mile,  as  required  by  an  act  of  the  leg- 
islature of  Michigan  known  as  act  202  of  the  session  of  1889. 

The  Grand  Rapids  &  Indiana  Railroad  Company  was  the 
original  owner  of  the  road  in  question.  That  company  was 
incorporated  under  the  laws  of  Michigan  and  Indiana  in  1870, 
and  its  line  of  railroad  was  constructed  and  put  into  operation 
before  January  i,  1873.  It  also  owned  and  operated  in 
Michigan  a  number  of  short  branch  lines  and  several  leased 
lines;  and  its  mileage  in  Michigan  exceeded  300  miles. 
During  the  period  between  the  incorporation  of  the  com- 
pany and  the  construction  of  its  road,  railroad  companies 
which  were  operating  in  Michigan  were  authorized  to  regu- 
late the  tolls  and  compensation  to  be  paid  for  the  transporta- 
tion in  that  state  of  persons  and  their  baggage,  but  the  charge 
which  might  be  made  for  such  transportation  was  limited  to 
3  cents  per  mile  on  roads  over  25  miles  in  length.  The 
Michigan  statutes  also  contained  provisions  authorizing  the 
execution  of  mortgage  and  the  issue  of  bonds  by  railroad  cor- 
porations. By  act  198  of  the  session  of  1873,  the  laws  relating 
to  railroads  were  revised,  and  such  revision  with  amendments 
is  still  in  force.  Mich.  Comp.  Laws  1897,  chap.  164, 
PP-  1937-2000.  It  was  therein  provided  that  corporations  or- 
ganized under  a  prior  general  railroad  law  ^'shall  be  deemed 
and  taken  to  be  organizations  under  this  act."  By  subdi- 
vision 9  of  §  9  of  article  2  the  maximum  charge  which  rail- 
road corporations  might  make  for  the  transportation  of 
passengers  and  their  ordinary  baggage  on  roads  exceeding  25 
miles  in  length  was  fixed  at  3  cents  per  mile.  Power  was 
also  conferred  upon  railroad  companies  to  borrow  money, 
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issue  bonds  or  other  obligations  therefor,  and  to  mortgage 
their  corporate  property  and  franchises,  and  the  income 
thereof,  or  any  part  thereof,  as  security.     Section  2  of  article 

1  of  the  act  was  as  follows: 

''In  case  of  the  foreclosure  and  sale  of  any  railroad,  or  part 
of  any  railroad,  under  any  trust  deed,  or  mortgage  given  to 
secure  the  payment  of  bonds  sold  to  aid  in  its  construction  and 
equipment,  or  for  other  cause  authorized  by  law^  it  shall  be 
competent  and  lawful  for  the  parties  who  may  become  the 
purchasers,  and  such  others  as  they  may  associate  with 
themselves,  to  organize  a  corporation  for  the  management  of 
the  same,  and  issue  stock  in  the  same  in  shares  of  $ioo  each, 
to  represent  the  property  in  said  railroad;  and  such  corpora- 
tion, when  organized,  shall  have  the  same  rights,  powers, 
and  privileges  as  are  or  may  be  secured  to  the  original  com- 
pany whose  property  may  have  been  sold  under  and  by  virtue 
of  such  mortgage  or  trust  d^ed.  Such  organization  may  be 
formed  by  virtue  of  a  declaration  or  certificate  of  the  pur- 
chasers at  the  sale  under  said  mortgrage  or  trust  deed,  which 
shall  set  forth  the  description  of  the  property  sold,  and  the  date 
of  the  deed  under  which  it  was  sold,  or  the  decree  of  the  proper 
court,  if  it  shall  have  been  sold  by  virtue  of  a  decree  of  any 
court;  and  with  such  description  of  the  parties  to  the  deed  or 
suit  as  may  identify  the  one  or  the  other,  or  both ;  the  time 
of  the  sale,  and  the  name  of  the  officer  who  sold  the  same; 
and  also  the  purchasers,  and  the  amount  paid,  and  the  stock- 
holders to  whom  stock  is  to  be  issued,  and  the  amount  of  the 
capital  stock  and  the  name  of  the  new  corporation,  and  such 
other  statements  as  may  be  found  requisite  to  make  definite 
the  corporation  whose  property  may  have  been  sold,  and  the 
property  sold,  as  well  as  the  extents  and  rights  and  property 
of  the  new  company;  which  said  certificate  or  declaration 
shall  be  signed  by  all  of  the  said  purchasers,  and  shall  be 
addressed  to  the  secretary  of  state;  and  being  filed  and  re- 
corded in  his  office,  the  said  corporation  shall  become 
complete,  with  all  the  powers  and  rights  secured  to  railroad 
companies  under  this  act,  to  all  the  provisions  of  which,  and 
amendments  thereto,  it  shall  be  subject,  and  a  certified  copy 
of  the  said  certificate  or  declaration  shall  be  prima  facie  evi- 
dence of  the  due  organization  of  said  company." 

There  was  also  a  general  provision  that  the  act  might  be 
altered,  amended,  or  repealed,  but  that  such  alteration, 
amendment,  or  repeal  ''shall  not  afiect  the  rights  of  prop- 
erty of  companies  organized  under  it." 

In  1884  the  Grand  Rapids  &  Indiana  Railroad  Company 
executed  a  second  mortgage  upon  its  railroad  property  to  se- 
cure an  issue  of  $3,000,000  of  bonds.  While  this  mortgage  was 
in  force,  and  in  the  year  1889,  subdivision  9th  of  §  9  of  article 

2  of  the  general  railroad  law  of  1873 — the  section  containing 
an  enumeration  of  powers  conferred  upon  railroad  corpora- 
tions— was  amended  to  read  as  follows: 
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''Ninth.  To  regulate  the  time  and  manner  in  which  pas- 
sengers  and  property  shall  be  transported,  and  the  tolls  and 
compensation  to  be  paid  therefor;  but  such  compensation  for 
transporting  any  passenger,  and  his  or  her  ordinary  baggage, 
not  exceeding  in  weight  150  pounds,  shall  not  exceed  the  fol- 
lowing prices,  viz. :  for  a  distance  not  exceeding  5  miles,  3 
cents  per  mile;  for  all  other  distances,  for  all  companies  the 
irross  earnings  of  whose  passenger  trains,  as  reported  to  the 
commissioner  of  railroads  for  the  year  1888,  equaled  or  ex- 
ceeded the  sum  of  $3,000  for  each  mile  of  road  operated  by 
said  company,  2  cents  per  mile,  and  for  all  companies,  the 
earnings  of  whose  passenger  trains  reported  as  aforesaid  were 
over  $2,000  and  less  than  $3,000  per  mile  of  road  operated  by 
said  company,  2i  cents  per  mile,  and  for  all  companies  whose 
earnings  reported  .as  aforesaid  were  less  than  $2,000  per  mile 
of  road  operated  by  said  company,  3  cents  per  mile :  Pro- 
vided, That  in  future,  whenever  the  earnings  of  any  company 
doing  business  in  this  state,  as  reported  to  the  commissioner 
of  railroads  at  the  close  of  any  year,  shall  increase  so  as  to 
equal  or  exceed  the  sum  of  $2,000  or  $3,000  per  mile  of  road 
operated  by  said  company,  then  in  such  case  companies  shall 
thereafter,  upon  the  notification  of  the  commissioner  of  rail- 
roads, be  required  to  only  receive  as  compensation  for  the 
transportation  of  any  passenger  and  his  or  her  ordinary  bag- 
gage, not  exceeding  in  weight  150  pounds,  a  rate  of  2i  cents, 
or  2  cents  per  mile,  as  hereinbefore  provided:  Provided, 
That  roads  in  the  Upper  Peninsula  which  report  as  above 
provided  passenger  earnings  exceeding  $3,000  per  mile,  shall 
not  charge  to  exceed  3  cents  per  mile,  and  roads  reporting 
less  than  $3,000  per  mile  shall  be  allowed  to  charge  not  to 
exceed  4  cents  per  mile.     •    .     /' 

The  mortgage  of  1884  was  foreclosed;  and,  in  1896,  under 
decrees  of  circuit  courts  of  the  United  States,  the  property 
covered  by  such  mortgage  was  sold  to  John  C.  Sims,  subject  to 
a  prior  mortgage  securing  a  large  issue  of  outstanding  bonds. 
Sims  and  his  associates  subsequently  exebuted  the  certificate 
authorized  by,  and  complied  with  all  the  requirements  men- 
tioned in,  §  2  of  article  i  of  the  general  railroad  law  of  1873 
aforesaid,  and  by  virtue  thereof  the  plaintiff  in  error  came 
into  existence  and  took  control  of  the  railroad  property  in 
question.  It  continued  to  exact  a  charge  for  the  transporta- 
tion of  passengers  and  their  ordinary  baggage  of  3  cents  per 
mile. 

In  a  statutory  report  made  in  1891  by  the  plaintiff  in  error 
to  the  commissioner  of  railroads  of  Michigan  it  was  repre- 
sented that  the  gross  earnings  in  Michigan  of  the  passenger 
trains  on  its  lines  of  railroad  exceeded  $2,000  per  mile  of  road 
operated.  Thereupon  said  commissioner  notified  plaintiff  in 
error  to  reduce  its  rates  on  passenger  traffic  to  2  cents  per  mile 
for  distances  exceeding  ;  miles.  The  order  not  being  obeyed, 
a  proceeding  in  mandamus  was  instituted  to  compel  com- 


572      Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Cas,  N  S 

Grand  Rapids  &,  I.  R.  Co.  v.  Osbom 

pliance.  In  its  answer  to  the  rule  to  show  cause  the  com- 
pany specially  set  up  the  claim  that,  so  far  as  it  was 
concerned,  the  statute  was  repugnant  to  the  due  process  and 
equal  protection  clauses  of  the  14th  Amendment,  and  also 
violated  the  commerce  clause  of  the  Constitution  of  the 
United  States.  It  recited  the  cost  to  the  plaintiff  in  error  of 
the  property  indirectly  acquired  by  it  under  the  foreclosure, 
the  amount  of  outstanding  capital  stock,  the  bonded  indebt- 
edness of  the  road,  and  the  annual  interest  on  such  bonded 
debt ;  and  represented  that  the  income  from  passenger  tra£Bc 
which  would  be  received  if  it  put  in  force  the  reduced  rates 
would  leave  but  a  trifling  surplus  after  deduction  of 
reasonable  operating  expenses,  interest  on  debt,  and  other 
fixed  charges.  It  was  also  averred  in  support  of  the  charge 
that  the  act  was  repugnant  to  the  commerce  clause  of  the 
Constitution  of  the  United  States,  that  the  gross  receipts 
from  passenger  traffic  in  Michigan  forming  the  basis  of  the 
proposed  reduction  in  rates  included  receipts  from  interstate 
traffic,  and  that  if  such  interstate  traffic  receipts  were  not  in- 
cluded the  gross  receipts  would  be  less  than  $2,000  per  mile, 
and  hence  the  reduced  rates  would  not  be  enforceable. 

On  the  hearing  of  the  order  to  show  cause  it  was  contended 
on  behalf  of  the  relator  that  the  railroad  company,  by  incor- 
porating under  the  law  which  embodied  the  provisions  com- 
plained of,  thereby  entered  into  a  contract  with  the  state  to 
carry  passengers  at  the  rate  fixed  in  the  statute.  By  leave  a 
demurrer  was  filed  to  the  answer,  the  single  ground  stated  in 
support  thereof  being  the  following: 

^'That  upon  its  incorporation  in  1896  under  the  general 
railroad  law,  the  said  respondent  entered  into  and  became  a 
party,  to  a  contract  with  the  state  of  Michigan,  one  of  the 
conditions  of  which  is  the  agreement  on  the  part  of  said  re- 
spondent to  carry  all  passengers  at  the  rates  fixed  by  subdi- 
vision 9th,  §  9  of  article  2  of  said  general  railroad  law,  under 
which  it  is  incorporated." 

The  circuit  court  sustained  the  demurrer,  and  awarded  a 
peremptory  mandamus  commanding  the  railway  company  to 
'forthwith  and  hereafter  issue  and  cause  to  be  issued  tickets 
to  all  persons  applying  therefor  and  desiring  to  travel  over  its 
line  of  road  in  the  state  of  Michigan,  and  to  accept  tolls  or 
compensation  for  transporting  any  person  and  his  or  her 
ordinary  baggage,  not  exceeding  in  weight  150  pounds,  at  the 
rate  of  2  cents  per  mile  for  all  distances  exceeding  5  miles." 
The  record  by  writ  of  certiorari  was  removed  to  the  supreme 
court  of  Michigan.  In  that  court  leave  was  given  to  add  to 
the  demurrer  the  following  additional  ground,  viz.:  ^  *'2.  That 
upon  its  incorporation  in  1896  under  the  general  railroad  law, 
the  said  respondent  became  subject  to  that  law  and  the  pro- 
vision therein  requiring  it  to  carry  passengers  at  the  rates 
fixed  in  subdivision  9th,  §  9  of  article.  2  of  that  law,  said  pro- 
vision in  regard  to  rates  being  one  of  the  conditions  of  the 
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eziBteoce  of  respondent/'  WaitingT  a  decision  of  the  first 
ground  of  demurrer,  the  order  awarding  a  peremptory  writ  of 
mandamus  was  a£Brmed  upon  the  second  ground  just  recited. 
130  Mich.  248,  89  N.  W.  967.  By  writ  of  error  the  judgment 
of  affirmance  has  been  brought  here  for  review. 

Messrs.  T.  J.  O'Brien  and  James  H.  Campbell  for  plaintiff 
in  error. 

Messrs.  Horace  M.  Oren  and  Charles  A.  Blair  for  defend"^ 
ant  in  error* 

MR.  JUSTICE  WHITE,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court: 

A  jurisdictional  question  which  was  raised  by  the  defend- 
ant in  error  requires  first  to  be  disposed  of.  It  was  objected 
that  the  judgment  of  the  supreme  court  of  Michigan  in  the 
case  at  bar  was  not  based  upon  a  Federal  question,  and 
hence  this  court  is,  it  is  urged,  without  jurisdiction  to  enter- 
tain this  writ  of  error.  The  objection,  however,  is  not  well 
founded.  It  is  plain  from  the  averments  of  the  answer  of 
the  railroad  company  to  the  petition  in  mandamus,  that  the 
company  relied  upon  the  provisions  of  the  general  railroad 
la^  of  1873,  authorizing  the  incorporation  of  the  purchasers 
of  a  railroad  after  sale  in  the  foreclosure  proceedings, 
as  constituting  a  contract  protected  by  the  Constitu- 
tion of  the  United  States.  The  determination  of  the 
alleged  estoppel  embodied  in  the  ground  of  demurrer  to  the 
answer  of  the  railroad  company,  and  which  was  sustained  by 
the  supreme  court  of  Michigan,  necessarily  involved  a  con- 
sideration of  this  claim  of  a  contract  right,  protected 
from  impairment  by  the  Constitution  of  ihe  United  States. 
In  substance,  if  not  in  express  terms,  such  question  was 
passed  upon  by  the  court  below.  A  Federal  question  which 
gives  this  court  jurisdiction  therefore  arises  on  the  record. 

That  the  section  of  the  general  railroad  law  of  1873,  mak- 
ing provision  for  the  creation  of  a  new  corporation  upon  the 
reorganization  of  a  railroad  by  the  purchaser  at  a  foreclosure 
sale,  did  not  constitute  a  contract  protected  by  the  Constitu- 
tion of  the  United  States,  is  concluded  by  the  decision  in 
New  York  ex  rel.  Schurz  v.  Cook,  148  U.  S.  397,  37  L.  Ed. 
498,  13  Sup.  Ct.  Rep.  645.  There  the  purchasers  of  railroad 
property  in  the  state  of  New  York  under  a  sale  upon  fore- 
closure of  a  mortgage  sought  to  escape  the  payment  of  an  in- 
corporation fee  laid  by  the  authority  of  certain  statutes  of 
the  state  of  New  York  enacted  after  the  execution  of  the 
mortgage.  The  claim  was  made  that  the  statutes  of  the 
state  of  New  York  authorizing  the  purchasers  of  railroads 
sold  upon  foreclosure  to  incorporate,  which  were  in  force 
when  the  mortgage  was  executed,  constituted  a  contract  be- 
tween^the  state  of  New  York  and  the  bondholders  and  their 
privies,  and  that  the  enforcement  of  the  subsequent  statute 
providing  for  the  payment  of  an  incorporation  fee  violated 
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the  oblis^ation  of  the  alleged  contract.  The  court  of  appeals 
of  New  York  held  to  the  contrary,  and  its  judgment  was 
affirmed  by  this  coort.  In  the  course  of  the  opinion  of  this 
court  it  was  said  (p.  410,  L.  Ed.  p.  503,  Sup.  Ct.  Rep.  p.  649): 

'^The  plaintifis  in  error  acquired  the  properties  and  fran- 
chises of  these  corporations,  which  were  subject  to  the  taxing 
power  of  the  state,  after  the  act  of  1886  was  passed  and 
went  into  effect.  There  is  no  provision  of  the  law  under 
which  they  made  their  purchase  requiring  them  to  become 
incorporated,  but  desiring  corporate  capacity  they  demanded 
the  grant  of  a  new  charter  under  which  to  exercise  the  fran- 
chises so  acquired  without  compliance  with  the  law  of  the 
state  existing  at  the  time  their  application  for  incorporation 
was  made.  We  are  clearly  of  the  opinion  that  the  act  of 
1874,  as  amended  in  1876,  set  up  and  relied  upon  by  them, 
does  not  sustain  such  a  claim.  The  provisions  of  that  a^t  do 
not  constitute  a  contract  on  the  part  of  the  state  with  either 
the  corporations  or  the  mortgagees,  bondholders,  or  pur- 
chasers at  foreclosure  sale.  They  are  merely  matters  of  law 
instead  of  contract,  and  the  right  therein  conferred  upon 
purchasers  of  the  corporate  properties  and  franchises  sold 
under  foreclosure  of  mortgages  thereon,  to  reorganize  and 
become  a  new  corporation,  is  subject  to  the  laws  of  the  state 
existing  or  in  force  at  the  time  of  such  reorganization  and 
the  grant  of  a  new  charter  of  incorporation.  Memphis  &  L. 
R.  Co.  V.  Railroad  Commissioners,  112  U.  S.  609,  28  L.  Ed. 
837,  5  Sup.  Ct.  Rep.  299. 

It  results  from  the  foregoing  that  Sims — the  purchaser  of 
the  railroad  property  in  question  at  the  sale  under  foreclosure 
— and  his  associates  could  not  demand  to  be  incorporated 
under  the  statutes  of  Michigan  as  a  matter  of  contract  right 
Possessing  no  such  contract  right,  they  or  their  privies  can- 
not now  be  heard  to  assail  the  constitutionality  of  the  condi- 
tions which  were  agreed  to  be  performed  when  the  grant  by 
the  state  was  made  of  the  privilege  to  operate  as  a  corpora- 
tion the  property  in  question.  Having  voluntarily  accepted 
the  privileges  and  benefits  of  the  incorporation  law  of 
Michigan  the  company  was  bound  by  the  provisions  of  exist- 
ing laws  regulating  rates  of  fares  upon  railroads,  and  it  is 
estopped  from  repudiating  the  burdens  attached  by  the 
statute  to  the  privilege  of  becoming  an  incorporated  body. 
Dabiels  v.  Tearney,  102  U.  S.  415,  26  L.  Ed.  187,  and 
cases  cited.  That  a  railroad  corporation  may  contract  with  a 
municipality  or  with  a  state  to  operate  a  railway  at  agreed 
rates  of  fare  is  unquestionable.  And  where  the  provisions  of 
an  accepted  statute  respecting  rates  to  be  charged  for  trans- 
portation are  plain  and  unambiguous,  and  do  not  contravene 
public  policy  or  positive  rules  of  law,  it  is  clear  that  a  rail- 
road company  cannot  avail  of  privileges  which  have  been 
procured  upon  stipulated  conditions,  and  repudiate  perform- 
ance of  the  latter  at  will.     Whether,  if  a  condition  in  a  stat- 
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Qte  is  couched  in  ambiguons  language,  and  is  susceptible  of 
two  constructions,  as  it  is  claimed  in  the  case  before  us  in  re- 
spect to  the  basis  upon  which  the  gross  receipts  per  mile  of 
operated  road  was  to  be  calculated,  a  construction  should  be 
adopted  which  will  not  render  the  condition  repugnant  to  the 
CoDStitution  of  the  United  States,  we  need  not  determine. 
The  statute  in  question,  in  its  entirety,  has  been  construed  by 
the  supreme  court  of  Michigan,  and  held  valid,  and  its 
decision  as  to  the  proper  interpretation  of  the  language  of  the 
act  in  respect  to  the  mode  of  ascertaining  the  gross  receipts 
per  mile  does  not  render  the  statute  repugnant  to  the  Consti- 
tation  of  the  United  States,  within  the  ruling  recently  made 
by  this  court  in  Wisconsin  &  M.  R.  Co.  v.  Powers,  191  U.  S. 
379,  ante,  p.  107,  24  Sup.  Ct.  Rep.  107. 
Judgment  affirmed. 


Northern  Pacific  Railway  Company,  Petitioner,  v.  Louise 

H.  Adams  and  Frank  H.  Adams. 

{Argued  January  2$^  26,  1904,    Decided  February  j'j,  1904,) 

[24  Sup.  Ct.  Rep.  408.] 

Death  of  Passenger— Right  of  Action — Application  of  Statute. 

The  death  of  a  fiee  passenger  on  a  railway  train,  not  due  to  the 
omission  on  the  part  of  the  railway  company  of  any  duty  owing  to 
the  deceased,  cannot  be  considered  wrong-f  ul  or  negligent  at  the  suit  of 
his  heirs,  brought  under  Idaho  Rev.  Stat.  §  4100,  providing'  that  when  a 
person's  death  is  caused  by  '*lhe  wrongful  act  or  neglect  of  another," 
his  heirs  or  personal  representatives  may  maintain  an  action  for  dam- 
ag'es  against  the  person  causing  the  death. 

Same— Free  Pass— Exemption  from  Liability— Public  Policy.* 

A  stipulation  in  a  railway  pass  that  the  railway  company  shall  not  be 
liable  to  the  user  "under  any  circumstances,  whether  of  negligence  of 
ag^ents  or  otherwise,  for  any  injury  to  the  person,"  violates  no  rule  of 
public  policy,  and  relieves  the  company  from  liability  for  personal 
injuries  resulting  from  the  ordinary  negligence  of  its  employees  to  one 
riding"  on  the  pass,  who  has  accepted  it  with  knowledge  of  its  conditions. 

On  Writ  of  Certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court  for  the  District  of 
Washington  in  favor  of  plaintiffs  in  an  action  by  the  heirs  of 
a  decedent  to  recover  damages  suffered  by  reason  of  his 
death,  which  was  alleged  to  have  been  due  to  defendant's 
wrongful  act  or  neglect.  Reversed  and  remanded  for  a  new 
trial. 

See  same  case  below,  54  C.  C.  A.  196,  116  Fed.  324. 

Statement  by  MR.  JUSTICE  BREWER: 

A  statute  of  Idaho  reads  as  follows : 

'^When  the  death  of  a  person,  not  being  a  minor,  is  caused 

*See  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  68  ;  Williams  v.  Oregon 
Short  Line  R.  Co.  (Utah),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  61 ;  Saunders 
V.  Southern  Pac.  Co.  (Utah),  4  Am.  &  Bug.  R.  Cas.,  N.  S.,  13  (drover's 
pass) ;  Irouisyme  &  N.  R.  Co.  v.  Bell  (Ky.),  8  Am.  &  Eng.  R.  Cas.,  N. 
S.,  414. 
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by  the  wroogful  act  or  neglect  of  another,  his  heirs  or  per* 
sonal  representatives  may  maintain  an  action  for  damages 
against  the  person  causing  the  death;  or»  if  such  person  be 
employed  by  another  person  who  is  responsible  for  his  con- 
duct, then  also  against  such  other  person.  In  every  action 
under  this  and  the  preceding  section,  such  damages  may  be 
given  as,  under  all  the  circumstances  of  the  case,  may  be 
just."    Idaho  Rev.  Stat.  §  4100. 

Jay  H.  Adams  resided  in  Spokane,  Washington.  He  was 
a  lawyer  and  the  attorney  of  several  railway  companies, 
though  not  in  the  employ  of  petitioner.  He  was  a  frequent 
traveler  on  petitioner's  and  other  railways.  On  November 
13,  1898,  he,  with  a  friend,  started  on  one  of  petitioner's  trains 
from  Hope,  Idaho,  to  Spokane.  The  train  consisted  of  an 
engine  and  eight  cars,  those  behind  the  express  car  being  in 
the  following  order :  smoking  car,  day  coach,  tourist  sleeper, 
dining  car,  Pullman  sleeper.  All  were  vestibuled  except  the 
tourist  sleeper  immediately  in  front  of  the  dining  car.  It  had 
open  platforms,  as  an  ordinary  passenger  coach.  Shortly 
after  leaving  Hope,  Mr.  Adams,  then  in  the  smoking  car,  went 
back  to  the  dining  car  for  cigars.  To  reach  the  dining  car  be 
passed  through  the  day  coach  and  the  tourist  sleeper.  After 
buying  cigars  he  left  the  dining  car  and  went  forward.  This 
was  the  last  seen  of  him  alive.  His  body  was  found  the  next 
day  opposite  a  curve  in  the  railroad  track  about  six  miles 
west  of  Hope.  There  was  no  direct  testimony  as  to  how  he 
got  off  the  train,  whether  by  an  accidental  stumble,  or  by 
being  thrown  therefrom  through  the  lurching  of  the  train, 
which  was  going  at  a  high  rate  of  speed.  The  road  from 
Hope  to  the  place  where  the  body  was  found  is  in  Idaho. 
He  was  riding  on  a  free  pass  containing  these  provisions: 

Conditions. 

This  free  ticket  is  not  transferable,  and,  if  presented  by 
another  person  than  the  individual  named  thereon,  or  if  any 
alteration,  addition,  or  erasure  is  made  upon  it,  it  is  for- 
feited, and  the  conductor  will  take  it  up  and  collect  full  fare. 

The  persons  accepting  this  free  ticket  agrees  that  the 
Northern  Pacific  Railway  Company  shall  not  be  liable,  under 
any  circumstances,  whether  of  negligence  of  agents  or  other- 
wise, for  any  injury  to  the  person,  or  for  any  loss  or  damage 
to  the  property,  of  the  passenger  using  the  same. 

I  accept  the  above  conditions. 

^    Jay  H.  Adams. 

This  pass  will  not  be  honored  unless  signed  in  ink  by  the 
person  for  whom  issued. 

This  action  was  brought  by  the  plaintiffs,  the  widow  and 
son  of  the  deceased,  in  the  circuit  court  of  the  United  States 
for  the  district  of  Washington.  Verdict  and  judgment  were 
in  their  favor  for  $14,000,  which  were  sustained  by  the  court 
of  appeals  for  the  ninth  circuit  (54  C.  C.  A.  196,  116  Fed. 
324),  and  thereupon  the  case  was  brought  here  on  a  writ  of 
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certiorari.     187  U.  S.  643,  47  L.  Ed.  346*  23  Sup.  Ct.  Rep. 
856. 

Mr.  C.  W.  Buon  for  petitioner. 

Mr.  Reese  H.  Voorhees  and  C.  S.  Voorhees  for  respond- 
ents. 

MR.  JUSTICE  BREWER  delivered  the  opinion  of  the 
conrt: 

As  the  negh'gence  of  the  company,  found  by  the  jury  to 
have  caused  the  death,  as*  weH  as  the  resulting  death,  took 
place  in  Idaho,  the  plaintiffs'  right  of  action  rests  on  the 
statute  of  that  state.  What  is  the  scope  and  meaning  oi  that 
statute?    The  circuit  court  charged  the  jury: 

'^  You  are  not  to  consider  what  was  the  duty  of  this  carrier 
toward  Mr.  Adams  who  was  killed,  but  the  duty  which  the 
defendant  owed  to  these  plaintiffs;  and  the  duty  which  they 
have  the  right  to  exact  from  the  defendant  in  this  case  is  the 
same  duty  which  the  defendant  company  owed  to  the  public 
in  general." 

In  other  words,  although  it  should  appear  that  the  com- 
pany in  no  respect  failed  in  its  duty  to  the  deceased,  it  could 
yet  be  held  responsible  to  the  widow  and  son  for  the  dam- 
ages they  suffered  by  reason  of  the  death.  But  that  is  a  mis- 
conception. Their  right  of  action  arises  only  when  his  death 
18  caused  by ''the  wrongful  act  or  neglect."  If  there  be  no 
omission  of  duty  to  the  decedent,  his  heirs  have  no  claim. 
Suppose  an  individual  is  wantonly  assailed,  and,  in  order  to 
protect  his  own  life,  is  obliged  to  kill  the  assailant, — may  the 
heirs  of  the  decedent  have  that  act  of  taking  life,  rightful  as 
against  the  decedent,  adjudged  wrongful  as  against  them, 
and  recover  damages  from  one  who  did  only  that  which  his 
duty  to  himself  and  family  required  him  to  do?  The  statute 
does  not  provide  that  when  one's  life  is  taken  by  another 
the  heirs  of  the  former  may  recover  damages,  but  only  when 
it  is  wrongfully  taken, — that  is,  when  it  is  taken  in  violation 
of  the  rights  of  the  decedent;  wrongful  as  against  him. 
''Neglect"  stands  in  the  same  category  with  "wrongful  act." 
It  implies  some  omission  of  duty.  The  trial  court  in  this  case 
charged  the  jury: 

"Negligence,  to  create  a  liability  on  the  part  of  parties  in 
fault,  must  be  a  failure  to  observe  the  degree  of  care  and 
prudence  that  is  demanded  in  the  discharge  of  the  duty  which 
the  person  charged  with  the  negligence  owed  under  the 
peculiar  circumstances  of  the  case  to  the  injured  party." 

As  stated  in  Pollock  on  Torts,  p.  355,  quoting  from  Baron 
Alderson  in  Blyth  v.  Birmingham  Waterworks  Co.  11  Exch. 
784,  25  L.  J.  Exch.  N.  S.  213: 

"  'Negligence*  is  the  omission  to  do  something  which  a 

reasonable  man,  guided  upon    those    considerations  which 

ordinarily  regulate  the  conduct  of  human  affairs,  would  do, 

or  doing  something  which  a  prudent  and  reasonable  man 

10  R  R  R— 37 
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would  not  do, '  provided,  of  course,  that  the  party  whose  cod* 
duct  is  in  question  is  already  in  a  situation  that  brings  bim 
under  the  duty  of  taking  care." 

The  two  terms,  therefore, — wrongful  act  and  neglect,— im- 
ply alike  the  omission  of  some  duty,  and  that  duty  must,  as 
stated,  be  a  duty  owing  to  the  decedent.  It  cannot  be  that, 
if  the  death  was  caused  by  a  rightful  act,  or  an  unintentional 
act,  with  no  omission  of  duty  owing  to  the  decedent,  it  can  be 
considered  wrongful  or  negligent  at  the  suit  of  the  heirs  of 
the  decedent.  They  claim  under  him,  and  they  can  recover 
only  in  case  he  could  have  recovered  damages  had  he  not 
been  killed,  but  only  injured.  The  company  is  not  under  two 
different  measures  of  obligation, — one  to  the  passenger  and 
another  to  his  heirs.  If  it  discharges  its  full  obligation  to 
the  passenger,  his  heirs  have  no  right  to  compel  it  to  pay 
damages. 

Did  the  company  omit  any  duty  which  they  owed  to  the 
decedent?  He  was  riding  on  a  pass  which  provided  that 
the  company  should  ''not  be  liable,  under  any  circumstances, 
whether  of  negligence  of  agents  or  otherwise,  for  any  injury  to 
the  person."  He  was  a  free  passenger,  paying  nothing  for 
the  privilege  given  him  of  riding  in  the  coaches  of  the  de- 
fendant. He  entered  those  coaches  as  a  licensee,  upon  condi- 
tions which  he,  with  full  knowledge,  accepted.  He  was  not 
a  passenger  for  hire,  such  as  was  held  to  be  the  condition  of 
the  pities  recovering  in  New  York  C.  R.  Co.  v.  Lockwood,  17 
Wall.  357,  21 L.  Ed.  627,  and  Grand  Trunk  R.  Co.  v.  Stevens, 
9S  U.  S.  65s,  24  L.  Ed.  S3S.  In  the  first  of  these  cases  Mr. 
Justice  Bradley,  who  delivered  the  opinion  of  the  court, 
closed  an  elaborate  discussion  of  the  questions  with  these 
words : 

''We  purposely  abstain  from  expressing  any  opinion  as  to 
what  would  have  been  the  result  of  our  judgment  had  we  con- 
sidered the  plaintiff  a  free  passenger  instead  of  a  passenger 
for  hire. ' ' 

The  question,  then,  is  distinctly  presented  whether  a  rail- 
road company  is  liable  in  damages  to  a  person  injured 
through  the  negligence  of  its  employees,  who  at  the  time  is 
riding  on  a  pass  given  as  a  gratuity,  and  upon  the  condition, 
known  to  and  accepted  by  him,  that  it  shall  not  be  responsi- 
ble for  such  injuries.  It  will  be  perceived  that  the  question 
excludes  injuries  resulting  from  wilful  or  wanton  acts,  but 
applies  only  to  cases  of  ordinary  negligence.  The  facts  of 
this  case  certainly  do  not  call  for  any  broader  inquiry  than 
this.  The  specific  matters  of  negligence  charged  are  the 
placing  a  nonvestibuled  car  in  a  vestibuled  train,  and  the 
high  rate  of  speed  at  which  the  train  passed  arouiid  the  curve 
at  the  place  of  injury.  But  nonvestibuled  cars  are  in  con- 
stant use  all  over  the  country, — were  the  only  cars  in  use  up 
to  a  few  years  ago, — and  further,  the  deceased,  having  passed 
over  the  open  platform,  knew  exactly  its  condition.    As  the 
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coart  charged  the  jury : — ''Mr.  Adams  must  be  presumed  to 
have  known  that  it  was  not  vestibuled,  and  to  have  acted 
with  perfect  knowledge  of  the  fact. "  The  rate  of  speed  was 
no  greater  than  is  common  on  other  trains  everywhere  in  the 
land,  and  the  train  was,  in  fact,  run  safely  on  this  occasion. 
We  shall  assume  however,  but  without  deciding,  that  the  jury 
were  warranted,  considering  the  absence  of  the  vestibuled 
platform  and  the  high  rate  of  speed  in  coming  around  the 
curve,  in  finding  the  company  guilty  of  negligence;  but 
clearly  it  was  not  acting  either  willfully  or  wantonly  in  run- 
ning its  trains  at  this  not  uncommon  rate  of  speed,  and  all 
that  can  at  most  be  saidjs  that  there  was  ordinary  negligence. 
Is  the  company  responsible  for  injuries  resulting  from  ordi- 
nary negligence  to  an  individual  whom  it  permits  to  ride 
without  charge  on  condition  that  he  take  all  the  risks  of  such 
negligence? 

This  question    has    received  the  consideration  of  many 
courts,  and  been  answered  in  different  and  opposing  ways. 
We  shall  not  attempt  to  review  the  cases  in  state  courts. 
Among  those  which  hold  that  the  company  is  not  responsible 
may  be  mentioned  Rogers  v.  Kennebec  S.  B.  Co.  86  Me.  261, 
25  L.  R.  A.  491;  29  Atl.  1069;  Quimby  V.  Boston  &  M.  R.  Co. 
ISO  Mass.  365,  5  L.  R.  A.  846,  23  N.  E.  20s;  Griswold  v. 
New  York  &  N.  E.  R.  Co.  53  Conn.  371,  55  Am.  Rep.  115,  4 
Atl.  261;  Kinney  v.  Central  R.  Co.  34  N.  J.  L.  513,  3  Am. 
Rep.  265;  Payne  v.  Terre  Haute  &  I.  R.  Co.  157  Ind.  616,  56 
L.  R.  A.  472,  62  N.  E.  472;  Muldoon  v.  Seattle  City  R.  Co. 
7  Wash.  528,  22  L.  R.  A.  794,  35  Pac.  422,  10  Wash.  311,  38 
Pac.  995.    This  last  case  was  decided  by  the  supreme  court  of 
the  state,  in  which  the  Federal  court  rendering  the  judgment 
in  controversy  was  held.    The  English  decisions  are  to  the 
same  effect.     McCawley  v.  Furness  R.  Co.  L.  R.  8  Q.  B.  57; 
Hall  V.  North  Eastern  R.  Co.  L.  R.  10  Q.  B.  437;  Duff  v. 
Great  Northern  R.  Co.  Ir.  L.  R.  4  C.  L.  178;  Alexander  v. 
Toronto  &  N.  R.  Co.  33  U.  C.  Q.  B.  474*     Among  those  hold- 
ing that  the  company  is  responsible  are :    Rose  v.  Des  Moines 
Valley  R.  Co.  39  Iowa,  246,  though  that  case  is  rested  par- 
tially on  a  state  statute;  Pennsylvania  R.  Co.  v.  Butler,  57 
Pa.  33$;  Mobile  &  O.  R.  Co.  v.  Hopkins,  41  Ala.  486,  94  Am. 
Dec.  607;  Gulf,  C.  &  S.  F.  R.  Co.  v.  McGown,  65  Tex.  640. 

Turning  to  the  decisions  of  this  court,  in  Philadelphia  & 
R.  R.  Co.  V.  Derby,  14  How.  468,  14  L.  Ed.  502,  and  The 
New  World  v.  King,  16  How.  469,  14  L.  Ed.  1019,  the  parties 
injured  were  free  passengers,  but  it-does  not  appear  that  there 
were  any  stipulations  concerning  the  risk  of  negligence,  and 
the  companies  were  held  guilty  of  gross  negligence.  In  Bal- 
timore &  O.  S.  W.  R.  Co.  V.  Voigt,  176  U.  S.  498,  44  L.  Ed. 
560,  20  Sup.  Ct.  Rep.  385,  Voigt,  an  express  messenger  rid- 
ing in  a  car  set  apart  for  the  use  of  an  express  company,  was 
injured  by  the  negligence  of  the  railway  company.  There 
was  an  agreement  between  the  two  companies  that  the  former 
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would  hold  the  railway  company  free  from  all  liability  for 
oegligence,  whether  caused  by  the  negligence  of  the  railway 
company  or  its  employees.  Voigt,  entering  into  the  employ 
of  the  express  company,  signed  a  contract  in  writing,  whereby 
he  agreed  to  assume  all  the  risk  of  accident  or  injury  in  the 
course  of  his  employment,  whether  occasioned  by  negligence 
or  otherwise,  and  expressly  ratified  the  agreement  between 
the  express  company  and  the  railway  company.  It  was  held 
that  he  could  not  maintain  an  action  against  the  railway 
company  for  injuries  resulting  from  the  negligence  of  its  em- 
ployees. Mr.  Justice  Shiras,  who  delivered  the  opinion  of 
the  court,  reviewed  many  state  decisions,  and  concluded  with 
these  words  (p.  520,  L.  Ed.  p.  570,  Sup.  Ct.  Rep.  p.  393): 

'^Without  enumerating  and  appraising  all  the  cases  re- 
spectively cited,  our  conclusion  is  that  Voigt,  occupying  an 
express  car  as  a  messenger  in  charge  of  express  matter,  in 
pursuance  of  the  contract  between  the  companies,  was  not  a 
passenger  within  the  meaning  of  the  case  of  New  York  C.  R. 
Co.  V.  Lockwood,  17  Wall.  357,  21  L.  Ed.  627;  that  he  was  not 
constrained  to  enter  into  the  contract  whereby  the  railroad 
company  was  exonerated  from  liability  to  him,  but  entered  into 
the  same  freely  and  voluntarily,  and  obtained  the  benefit  of 
it  by  securing  his  appointment  as  such  messenger,  and  that 
such  a  contract  did  not  contravene  public  policy." 

In  the  light  of  this  decision  but  one  answer  can  be  made  to 
the  question.  The  railway  company  was  not,  as  to  Adams, 
a  carrier  for  hire.  It  waived  its  right  as  a  common  canier  to 
exact  compensation.  It  offered  him  the  privilege  of  riding 
in  its  coaches  without  charge  if  he  would  assume  the  risks  of 
tiegligence.  He  was  not  in  the  power  of  the  company  and 
obliged  to  accept  its  terms.  They  stood  on  an  equal  footing. 
If  he  had  desired  to  hold  it  to  its  common-law  obligations  to 
him  as  a  passenger,  he  could  have  paid  his  fare  and  com- 
pelled the  company  to  receive  and  carry  him.  He  freely  and 
voluntarily  chose  to  accept  the  privilege  offered;  and,  having 
accepted  that  privilege,  cannot  repudiate  the  conditions.  It 
was  not  a  benevolent  association,  but  doing  a  railroad  bnsi- 
ness  for  profit ;  and  free  passengers  are  not  so  many  as  to 
induce  negligence  on  its  part.  So  far  as  the  element  of  con- 
tract controls,  it  was  a  contract  which  neither  party  was 
bound  to  enter  into,  and  yet  one  which  each  was  at  liberty  to 
make,  and  no  public  policy  was  violated  thereby. 

It  follows  from  these  considerations  that  there  was  error 
in  the  proceedings  of  the  Circuit  Court  and  Court  of  Appeals. 
The  judgments  of  those  courts  will  be  reversed  and  the  case 
remanded  to  the  Circuit  Court,  with  instructions  to  set  aside 
the  verdict  and  grant  a  new  trial. 

MR.  JUSTICE  HARLAN  and  MR.  JUSTICE  McKENNA 
dissent. 
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(Supreme  Court  of  Ohio^  Jan,  5, 1904.) 

[69  N.  E.  Rep.  614.] 

Equity — Clean  Hands. 

The  maxim,  *'He  who  comes  into  equity  must  come  with  clean  handa/* 
requires  only  that  the  plaintifiF  must  not  be  guilty  of  reprehensible 
conduct  with  respect  to  the  subject-matter  of  ms  suit. 

Same— Sama— Sale  of  Nontransferable  Railway  TIclcets— Purchase 
for  Purpose  of  Reselling— Injunction. 

A  railroad  company,  having  sold  tickets  with  return  coupons  to  a 
large  number  of  persons  who  desired  to  attend  a  convention,  the  tickets» 
by  their  terms,  being  nontransferable,  and  the  purchasers  being  re- 
quired, on  returning,  to  show  their  identity  as  the  original  purchasers^ 
the  contract  resting  upon  a  substantial  reduction  in  the  price  of  carriage* 
is  entitled  to  an  injunction  against  persons  requiring  the  return  portions 
of  such  tickets  from  the  original  purchasers  and  selling  them  to  others» 
to  be  used  by  them  in  violation  of  the  terms  of  such  contract ;  and  the 
maxim  referred  to  will  not  justify  a  denial  of  that  relief  because  the 
plaintiff  had  agreed  with  other  carriers  with  respect  to  the  reduction  of 
rates  suid  the  conditions  of  tickets  for  such  occasion. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Cuyahoga  County. 

Suit  by  the  Lake  Shore  &  Michigan  Southern  Railway 
Company  against  Kinner  and  others.  Decree  for  plaintiff 
was  afiirmed  by  the  circuit  court,  and  defendants  bring  error. 
A£Brmed.  < 

The  railway  company  filed  its  petition  in  the  court  of  com- 
mon pleas  September  10,  1901,  against  Kinner  and  numerous 
others,  for  an  injunction,  alleging  facts  of  which  the  follow- 
ing is  a  condense  statement:  The  company  is  a  common 
carrier  of  passengers,  operating  a  line  of  railroad  between 
Chicago,  111.,  and  Buffalo,  N.  Y.,  passing  through  the  city  of 
Cleveland,  Ohio,  and  making  numerous  connections  with 
other  roads  reaching  all  parts  of  the  United  States.  The 
Grand  Army  of  the  Republic  is  a  patriotic '  organization 
which,  for  a  number  of  years,  had  been  accustomed  to  hold 
national  encampments,  that  for  the  year  1901  being  fixed  at 
Cleveland,  Ohio,  and  in  progress  at  the  time  of  filing  the 
petition.  Some  months  prior  to  the  meeting  of  the  encamp- 
ment, officials  of  the  Grand  Army  and  a  committee  of  citizens 
of  Cleveland,  desirous  of  securing  a  large  attendance  at  said 
encampment,  entered  into  an  arrangement  with  said  com- 
pany, and  it  agreed  with  said  committee  and  with  the  com- 
panies operating  the  connecting  lines  to  make  special  low 
rates  from  different  points  on  its  line  and  connecting  lines 
for  tickets  to  and  from  Cleveland,  such  tickets  not  to  be 
transferable,  and  to  be  limited  to  the  time  of  the  meeting  of 
said  encampment,  the  original  purchasers  to  identify  them- 
selves by  subscribing  their  names  whenever  required  for  the 
purpose  of  identificatipn;  and  tickets  containing  such  condi- 
tions were  sold  in  great  numbers  by  said  companies  to  per- 
sons visiting    said  encampment,   the  purchasers  expressly 
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agreeing,  in  consideration  of  such  reduced  fare,  to  comply 
with  all  of  said  conditions,  and  such  agreement  being  indi- 
cated by  the  terms  of  the  ticket.     The  defendants  (scalpers) 
were  engaged  in  obtaining  from  persons  who  had  traveled  to 
Cleveland  on  such  tickets  the  return  portions  thereof,  and 
selling  them  to  other  persons  at  a  price  far  below  the  fare 
which  said  company  was  accustomed  to  charge  and  legally 
entitled  to  receive,  so  that  the  purchasers  of  such  return  por- 
tions of  said  tickets  might,  by  falsely  personating  the  original 
purchasers,  practice  fraud  and  deception  upon  the  company, 
to  its  great  detriment,  and  from  which  it  would  be  unable  to 
protect  itself.     The  defendants^  were  financially  insolvent, 
and  were  engaged  in  said  traffic  in  tickets  with  full  knowledge 
of  the  terms  of  said  tickets  and  of  the  fraud  and  deception 
to  be  so  practiced  upon  the  company.     The  answer  contains 
certain  denials  of  allegations  of  the  company,  and  alleged 
that  the  business  of  carrying  passengers  for  hire  bad  for  a  long 
time  been  conducted  on  a  competitive  basis,  and  that  great 
reduction  of  fare  upon  such  occasions  as  that  referred  to  in 
the  petition  had  been  made,  the  reductions  inurrng  to  the* 
benefit  of  all  persons  traveling  over  the  competing  lines,  but 
that  said  companies  had  entered  into  a  combination  known 
aa  the  ''Central  Passenger   Association,"  the  combination 
being  formed  by  about  20  railroad  companies,  including  the 
plaintiff,  and  for  the  sole  purpose  of  suppressing  competition, 
in  contravention  of  the  laws  of  the  United  States  and  of  the 
state  of  Ohio;  that  the  forms  of  tickets  containing  the  con- 
ditions set  forth  in  the  petition  were  fixed  and  agreed  upon 
by  said  combination  for  the  accomplishment  of  such  illegal 
purpose,  and  that  by  reason  thereof  the  company  was  not 
entitled  to  the  injunction  for  which  it  prayed.    These  allega- 
tions of  the  answer  were  denied  in  the  reply.    On  the  trial 
evidence  was  offered  by  the  defendants  tending  to  sustain 
their  allegations  respecting  the  organization  and  action  of 
the  Central  Passenger  Association,  and  the  plaintiff's  mem- 
bership thereof.    This  evidence  was  excluded.    The  injunc- 
tion having  been  granted  as  prayed  for,  with  judgment  for 
costs,  a  petition  in  error  was  filed  in  the  circuit  court,  the 
exclusion  of  such  evidence  being  the  material  assignment  of 
error.     The  circuit  court  affirmed  the  judgment  of  the  com- 
mon pleas,  and  the  reversal  of  both  judgments  is  the  object 
of  the  proceeding  iq  error  here. 

^  Poran,  McTighe  &  Baker  and  James  R.  Garfield,  for  plain- 
tiffs in  error. 
Brewer,  Cook  &  McGowan,  for  defendant  in  error. 

SHAUCK,  J.  (after  stating  the  facts).  Whether  the 
courts  below  should  have  denied  relief  to  the  railway  com- 
pany, in  obedience  to  the  maxim  that  ^'he  who  comes  into 
equity  must  come  with  clean  hands,"  is  the  question  pre- 
sented by  the  record  and  discussed  by  counsel.    The  record 
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does  not  show,  nor  did  the  rejected  evidence  tend  to  show, 
that  the  companies  which  formed  the  passenger  association 
had  pooled  their  earnings;  and  in  the  argument  it  is  assumed 
that,  although  each  company  issued  its  own  tickets  and  re- 
tained the  proceeds  of  their  sale,  an  agreement  among  them 
to  make  a  stipulated  reduction  in  passenger  fares  below  the 
usual  and  legal  rates  is  illegal  and  contrary  to  public  policy. 
Upon  that  assumption,  did  the  illegal  contract  bear  such  re- 
lation to  the  wrong  whose  prevention  the  company  sought  as 
to  bar  its  resort  to  a  court  of  equity,  in  view  of  the  maxim 
invoked  ? 

The  maxim  is  more  comprehensive  in  its  results  than  is  the 
kindred  maxim  that  ''he  who  seeks  equity  must  do  equity." 
The  latter,  in  the  cases  to  which  it  applies,  defines  conditions 
which  should  be  annexed  to  a  decree  granting  equitable  re- 
lief, while  that  which  is  here  invoked,  in  the  cases  to  which 
it  applies,  denies  to  the  plaintiff  all  relief;  but  so  similar  are 
they  and  the  reasons  upon  which  they  stand,  in  all  the  cases 
to  which  they  apply,  that  in  some  of  the  earlier  cases  and 
commentaries  on  equity  jurisprudence  the  entire  subject  is 
treated  as  comprehended  within  the  maxim  lastly  stated.     It 
is  to  be  observed  that  the  conditions  which  are  annexed  to 
the  granting  of  equitable  relief  are  always  founded  upon  con- 
siderations arising  out  of  the  subject  of  the  suit,  and  that  a 
plaintiff,  as  a  condition  to  equitable  relief,  is  not  required  to 
do  equity  with  respect  to  matters  not  involved  in  the  subject 
of  the  suit.    From  the  assumption  that  the  companies  com- 
posing the  passenger  association  had  entered  into  an  unlaw- 
ful combination  in  restraint  of  competition,  it  results  that 
their  conduct  may  be  the  subject  of  inquiry  in  the  nature  of 
a  quo  warranto,  and  that  courts  of  equity  will  also  refuse  to 
aid  in  the  enforcement  of  the  contract  under  which  such  com- 
bination is  formed.    And  this  suggests  the  extent  of  the 
operation  of  the  maxim  which  is  invoked  by  the  plaintiffs  in 
error.    It  denies  all  relief  to  a  suitor,  however  well  founded 
his  claim  to  equitable  relief  may  otherwise  be,  if,  in  granting 
the  relief  which  he  seeks,  the  court  would  be  required,  by 
implication    even,  to    afBrm    the  validity  of  an  unlawful 
agreement,  or  give   its   approval    to    inequitable    conduct 
on  his  part.     But  a  court  of  equity  is  not  an  avenger  of 
wrongs  committed  at  large  by  those  who  resort  to  it  for  re- 
lief, however  careful  it  may  be  to  withhold  its  approval  from 
those  which  are  involved  in  the  subject-matter  of  the  suit, 
and  which  prejudicially  affect  the  rights  of  one  against  whom 
relief  is  sought.    The  numerous  cases  cited  in  the  briefs  show 
that,  in  the  application  of  the  maxim  urged  by  counsel  for 
the  plaintiffs  in  error,  the  courts  have  consistently  granted  or 
refused  relief  by  determining  whether  the  reprehensible  con- 
duct of  plaintiff  is  related  to  the  subject  of  the  suit.     In  the 
present  case  the  railway  company  did  not  count  upon  the 
illegal  contract,  nor  did  it  in  any  manner  ask  the  court  to 
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approve  the  validity  of  that  contract  The  tickets  against 
whose  fraudulent  use  the  injunction  was  granted  were  issued 
by  the  company  in  the  usual  course  of  the  business  for  which 
it  was  organized;  the  stipulations  against  their  transfer 
rested  upon  the  consideration  of  a  reduction  of  the  rates  of 
carriage;  they  contained  no  stipulation  contrary  to  any  stat- 
ute either  of  the  United  States  or  of  the  state  of  Ohio,  or  in 
contravention  of  public  policy;  nor  was  there  anything  in  the 
conduct  of  the  company  by  which  any  right  of  the  original 
defendants  was  prejudiced.  The  judgments  below  are  there- 
fore in  accordance  with  the  uniform  test  as  to  the  application 
of  the  maxim  invoked. 
Judgment  affirmed. 

BURKET,   C.   J.,   and    SPEAR,    DAVIS,   PRICE,  and 
CREW,  JJ.,  concur. 


Crowley  v.  Fitchburg  &  L.  St.  Ry.  Co. 

{Supreme  Judicial  Court  of  Massachusetts^  Worcester,  March  2, 1904.) 

[74  N.  E.  Rep.  56.] 

Street  Railways— Transfers. 

A  regulation  of  a  street  railway  company  reqairing*  a  passenger 
chzjiging  from  one  line  to  another  to  produce  a  transfer  or  pay  his  fare 
is  reasonable. 

Same— Sams— Ejection. 

The  rules  of  a  street  railway  company  required  that  a  passenger,  on 
transferring  from  one  line  to  another,  should  produce  a  transfer,  or  pay 
his  fare  on  the  second  line.  Plaintiff,  on  leaving  a  car  in  order  to 
transfer  to  another  line,  was  not  given  a  transfer  by  the  conductor  of 
the  car  he  was  leaving,  but  such  conductor  shouted  to  the  other  con- 
ductor that  plaintiff  had  paid  his  fare,  and  that  he  should  be  passed. 
Plaintiff  refused  to  pay  a  fare  on  the  car  to  which  he  transferred,  and 
was  ejected  by  the  conductor :  held,  that  the  conductor  had  no  right 
to  disregard  the  rule,  and  had  a  right  to  eject  plaintiff. 

Same — Evasion  of  Fare — Penalty. 

Plaintiff  was  guilty  of  an  evasion  of  fare,  within  the  meaning  of 
Rev.  Laws,  c.  Ill,  §  251,  imposing  a  penalty  on  any  one  evading  paj« 
ment  of  fare  on  street  cars. 

Same— Same— Same— Arrest—  Scope  of  Employment  —  Evldenos— 
Harmless  Error. 
The  rules  of  a  street  railway  required  that  a  passenger,  on  transfer- 
ring from  one  line  to  another,  should  produce  a  transfer,  or  pay  his  fare 
on  the  second  line.  Plaintiff,  on  leaving  a  car  in  order  to  transfer  to 
another  line,  was  not  given  a  transfer  by  the  conductor  of  the  car  be 
was  leaving,  but  such  conductor  shouted  to  the  other  conductor  that 
plaintiff  had  paid  his  fare,  and  that  he  should  be  passed.  Plaintiff 
refused  to  pay  a  fare  on  the  car  to  which  he  transferred,  and  be  was 
arrested  at  the  instance  of  the  conductor,  who  afterwards  made  a  com* 
plaint.  Rev.  Laws,  c.  Ill,  §  251,  provides  a  penalty  for  evading  pay- 
ment of  fare  on  a  street  car.  In  an  action  by  plaintiff  for  falte 
imprisonment,  plaintiff  offered  to  show  that  he  had  a  conversation  with 
the  superintendent  relative  to  the  prosecution,  and  that  an  officer  of  the 
company  asked  for  a  continuance  of  the  hearing  on  the  complaint : 
held  that,  while  there  was  nothing  to  show  that  it  was  within  the 
scope  of  the  conductor's  duty  to  cause  plaintiff's  arrest,  yet,  if  it  had 
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been»  the  arrest  was  justified,  because  of  plaintiff's  violation  of  the 
statute,  and  hence  the  exclusion  of  the  offered  evidence  was  harmless. 

Exceptions  from  Superior  Court,  Worcester  County ;  Elisha 
B.  Maynard,  Judge. 

Action  by  Jeremiah  Crowley  against  the  Fitchburg  & 
Leominster  Street  Railway  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  exceptions.     Exceptions  overruled. 

J.  E.  McConnell,  for  plaintiff. 

Chas.  F.  Baker  and  W.  P.  Hall,  for  defendant. 

MORTON,  J.  This  is  an  action  of  tort  to  recover  damages 
for  an  assault,  and  for  a  false  and  malicious  arrest  and  im- 
prisonment. The  defendant  operates  two  connecting  lines  of 
street  railway  on  Main  and  Water  streets  in  Fitchburg.  A 
passenger  paying  his  far6  on  one  is  entitled  to  a  transfer  tak- 
ing him  to  his  place  of  destination  on  the  other.  But  if  he 
changes  from  one  line  to  the  other,  the  rules  of  the  company 
require  him  either  to  produce  a  transfer,  or  in  default  thereof 
to  pay  fare.  The  plaintiff  lived  on  Water  street,  and  got  onto 
a  Main  street  car  to  go  to  his  home ;  changing  cars  at  a  place 
called  ^' Depot  Square."  He  offered  a  $20  bill  in  payment  of 
his  fare.  The  conductor  was  unable  to  change  it,  but  told 
him  that  he  would  change  it  when  he  got  to  Depot  Square, 
and  did,  taking  out  the  fare.  The  Water  street  car  was  wait- 
ing, and  the  conductor  of  that  car  shouted  to  the  plaintiff  to 
''hurry  up."  The  plaintiff  turned  to  the  conductor  of  the 
Main  street  car,  and  asked  for  a  transfer,  but  the  conductor 
said, ''Never  mind  your  transfer,"  and  shouted  to  the  con- 
ductor of  the  Water  street  car,  who  was  about  20  feet  away, 
to  pass  the  plaintiff;  that  he  was  all  right,  and  had  paid  his 
fare,  and  he  (the  conductor)  had  not  time  to  give  him  a  trans- 
fer. The  plaintiff  got  upon  the  Water  street  car,  and  an 
altercation  took  place  between  him  and  the  conductor  in  re- 
gard to  the  payment  of  his  fare.  The  conductor  demanded 
payment  of  fare,  and  the  defendant  refused,  saying  that  he 
bad  paid  it.  The  conductor  took  hold  of  him  by  the  arm  to 
eject  him,  but  desisted  on  a  threat  for  resistance  by  the  plain- 
tiff. The  plaintiff  did  not  pay  his  fare  or  produce  a  transfer, 
and  the  conductor  called  upon  a  policeman  to  arrest  the  plain- 
tiff, which  he  did,  and  took  him  to  the  police  station,  where 
he  was  admitted  to  bail.  The  next  morning  the  conductor 
made  a  complaint  against  the  plaintiff,  but  when  the  case 
was  called  the  plaintiff  was  discharged,  no  evidence  being 
offered.  The  plaintiff  offered  to  show  that  he  had  a  conversa- 
tion with  one  Sargent,  the  superintendent  of  the  defendant 
company,  relative  to  the  prosecution  of  the  complaint  by  tne 
railroad  company.  There  was  no  statement,  if  that  is 
material,  as  to  what  the  conversation  was,  or  what  the  plain- 
tiff expected  to  prove  by  it;  and  there  was  no  evidence  as  to 
the  authority  of  the  superintendent,  except  such  as  might  be 
inferred  from  the  fact  that  he  was  superintendent.    This 
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offer,  as  well  as  an  offer  to  show  that  an  officer  and  employee 
of  the  company  asked  for  a  continuance  of  the  hearing  upon 
the  complaint,  were  excluded,  and  the  plaintiff  duly  ex- 
cepted. At  the  close  of  the  evidence  the  court  directed  a  ver- 
dict for  the  defendant,  and  the  case  is  here  on  exceptions  by 
the  plaintiff  to  this  ruling,  and  the  rulings  in  regard  to  the 
evidence  offered  by  the  plaintiff  and  excluded. 

We  think  that  the  rulings  were  right.  The  rule  that  a  pas- 
senger changing  from  one  line  to  the  other  should  produce  a 
transfer,  or  pay  his  fare  on  the  line  to  which  he  changed,  was 
a  reasonable  rule,  and  was  known  to  the  plaintiff.  Brad- 
shaw  V.  So.  Boston  R.  Co.,  13s  Mass.  407,  46  Am.  Rep.  481. 
The  conductor  had  no  right  to  waive  it  or  disregard  it,  and 
the  plaintiff  not  having  paid  his  fare  on  the  Water  street  line, 
or  produced  a  transfer. from  the  Main  street  line,  the  conductor 
was  acting  within  his  rights,  and  in  the  performance  of  his 
duty,  in  attempting  to  eject  the  plaintiff  from  the  car,  and 
was  not  guilty  of  an  assault  in  taking  hold  of  the  plaintiff's 
arm  for  that  purpose.  It  is  immaterial  whether  the  con- 
ductor of  the  Water  street  car  heard  what  was  said  to  him  by 
the  conductor  of  the  Main  street  car  or  not  If  he  did  hear 
it,  it  was  said  to  him  by  a  conductor  whose  right  to  disregard 
the  rules  was,  so  far  as  appears,  no  greater  than  his  own;  and 
it  gave  the  conductor  of  the  Water  street  car  no  right  to  carry 
the  plaintiff  without  the  production  of  a  transfer,  or  the  pay- 
ment, in  default  thereof,  of  a  fare. 

There  is  nothing  to  show  that  it  came  within  the  scope  of 
the  duty  of  the  conductor  of  the  Water  street  car  to  make  a 
complaint  against  the  plaintiff,  or  to  cause  his  arrest  and  de- 
tention. But  if  it  had  been  within  the  scope  of  his  duty,  the 
arrest  and  detention  were  clearly  justified,  and  therefore  the 
plaintiff  was  not  harmed  by  the  exclusion  of  the  testimony 
that  was  offered.  Rev.  Laws,  c.  iii,  §251;  Com.  v.  Jones, 
174  Mass.  401,  54  N.  E.  869;  Dixon  v.  N.  £.  R.  R.,  179  Mass. 
242,  247,  60  N.  E.  s8i.  The  plaintiff  knew  that  the  rules  of 
the  road  required  the  production  of  a  transfer  or  the  payment 
of  a  fare,  and  it  was  an  evasion  of  fare,  within  the  meaning 
of  the  statute,  to  ride  without  producing  a  transfer,  or  pay- 
ing the  fare  required  in  default  thereof.  Com.  v.  Jones, 
supra;  Dixon  v.  N.  E.  R.  R.,  supra. 

Exceptions  overruled. 


Paul  v.  Pennsylvania  R.  Co. 

(Supreme  Court  of  New  Jersey  ^  Feb,  jj,  1904,) 

[57  Ati.  Rep.  139.] 

Carriers  of  Live  Stock— Limiting  Liability. 

A  common  carrier  cannot  by  a  apecial  contract  secure  exemptlott 
from  liability  for  losses  occasioned  by  its  neg'lifi^ence. 
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Sftme — Same.* 

Nor  can  a  common  carrier  limit  the  amount  of  its  liability  for  losses 
cansed  by  its  negligence. 

Same — Same. 

Whether  a  contract  between  a  common  carrier  an<l  a  shipper  of  goods 
1>y  which  a  valuation  is  fixed  upon  the  goods,  and  the  liability  limited 
to  that  amount,  is  valid,  is  not  decided. 

Same — Care  of  Stock— Assumption  of  Duty  by  Shipper.f 

Where*  by  contract  for  the  carrying  of  live  stock,  the  shipper  agrees 
to  take  care  of,  feed,  and  water  the  stock,  whether  delayed  in  transit 
or  otherwise,  there  can  be  no  recovery  of  damages  arising  from  the 
failure  to  care  for,  feed,  and  water. 

Same — Same— Same. 
Lfewia  v.  Pennsylvania  R.  R.  Ck>.  (N.  J.  Sup.)  56  Atl.  128,  approved. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Joseph  Paul  against  the  Pennsylvania  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

Arfirued  November  term,  1903,  before  GUM  MERE,  C.  J.» 
and  DIXON,  HENDRICKSON,  and  SWAYZE.  JJ. 

James  B.  Vredenburgh,  for  plaintiff  in  error. 
M.  T.  Rosenberg,  for  defendant  in  error. 

SWAYZE,  J.  On  July  24,  1902,  the  plaintiff  shipped  live 
stock  from  Aberdeen,  Md.,  to  Canfield&  Co. ,  Harrison,  N.  J. 
The  contract  was  made  between  the  plaintiff  and  the 
Philadelphia,  Wilmington  &  Baltimore  Railroad  Company, 
and  was  what  is  called  the  ' 'uniform  live  stock  contract."  It 
is  the  same  form  of  contract  which  was  considered  by  this 
court  in  Lewis  v.  Pennsylvania  Railroad  Co.  (N.  J.  Sup.) 
S6  Atl.  128.  The  contract  provided  that  the  live  stock  had 
been  received  by  the  carrier  for  itself  and  on  behalf  of  con- 
necting carriers,  upon  certain  terms  and  conditions,  among 
which  were  the  following :  ''That  the  said  shipper  is  at  his 
own  sole  risk  and  expense  to  load  and  take  care  of,  and  to 
feed  and  water  said  stock  whilst  being  transported,  whether 
delayed  in  transit  or  otherwise,  and  to  unload  the  same,  and 
neither  said  carrier  nor  any  connecting  carrier  is  to  be  under 
any  liability  or  duty  with  reference  thereto,  excepting  the 
actual  transportation  of  the  same.''  "The  said  carrier,  or 
any  connecting  carrier,  shall  not  be  liable  for  or  on  account 
of  any  injury  sustained  by  said  live  stock,  occasioned  by  any 
or  either  of  the  following  causes,  to  wit:  *  *  *  for  delay 
caused  by  stress  of  weather,  by  obstruction  of  track,  *  *  * 
or  for  any  causes  beyond  their  control.  In  the  event  of  any 
unusual  delay  or  detention  of  said  live  stock  caused  by  the 

*8ee  foot-note  appended  to  Central  of  Georgia  Ry.  Co.  v.  Glascock 
(Ga.),  9  R.  R.  R.  292,  32  Am.  &  Eng.  R.  Caa.,  N.  S.,  292  (carriers  of 
live  stock) ;  foot-note  appended  to  Morse  v.  Canadian  Pac.  Ry.  Co. 
(Me.)«  9  R.  R.  R.  296,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  296  (common 
carriers,  generally). 

tSee  note  appended  to  Central  of  Georgia  Ry.  Co.  v.  James  (Ga.),  9 
R.  R.  R.  1,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 
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negligence  of  the  said  carrier  or  its  employees  or  its  connect- 
ing carriers  or  their  employees  or  otherwise,  the  said  shipper 
agrees  to  accept  as  full  compensation  for  the  loss  or  damage 
sustained  thereby  the  amoant  actually  expended  by  said  ship- 
per in  the  purchase  of  food  and  water  for  said  stock  while  so 
detained."  The  stock  were  loaded  upon  the  cars  at  Aberdeen 
about  2  p.  m.,  July  24th,  and  the  plaintiff  placed  his  drover, 
Paine,  in  charge  of  the  stock.  Paine  remained  on  the  train 
during  the  transit  over  the  Philadelphia,  Wilmington  &  Balti- 
more Riailroad  and  over  the  railroad  of  the  defendant  com- 
pany until  8  a.  m.  on  July  25th.  The  train  had  then  reached 
Waverly,  a  few  miles  from  Harrison.  At  this  point  Paine 
abandoned  the  stock  without  notice  to  the  defendant,  and 
knowing  that  there  was  a  block  of  cattle  cars  ahead  of  his 
train.  Among  the  stock  were  fresh  milch  cows,  which  should 
have  been  milked  in  the  morning  of  the  25th.  They  did  not 
reach  their  destination  until  1 1 :30  p.  m.  of  that  day,  and 
were  then  in  bad  condition  because  of  the  failure  to  milk,  feed, 
and  water  them  at  the  proper  time.  During  the  day  of  the 
25th  the  plaintiff  telephoned  to  the  freight  station  of  the  rail- 
road company  to  ascertain  about  the  delay  in  delivering  the 
stock,  and  the  person  in  charge  of  the  ofiBce  reported  that  he 
did  not  know  anything  about  them.  Paine,  the  drover,  about 
half  past  3  or  4  o'clock  in  the  afternoon,  went  to  the  general 
office  of  the  railroad  company,  and  was  informed  that  they 
did  not  know  anything  about  the  car,  but  that  a  car  of  that 
description  had  been  sent  to  South  Broad  street,  Newark. 
There  was  a  motion  to  nonsuit  and  also  to  direct  a  verdict, 
which  the  trial  judge  refused,  and  exceptions  were  duly 
sealed. 

The  judge  charged  the  jury  as  follows:  ^^There  are  certain 
elements  of  damage — such  as  regards  the  water  and  the  feeding 
of  the  cattle— and  I  have  to  charge  you  on  that  point  that 
under  the  terms  of  the  contract,  there  having  been  a  man  in 
charge  to  water  and  feed,  and  also  to  take  proper  care  of  the 
stock,  if  a  reasonable  opportunity  was  afforded  to  perforin 
those  functions,  then  the  railroad  company  would  not  be  lia- 
ble for  any  damage  resulting  from  a  lack  of  water,  feed,  or 
care;  but  if  the  situation  was  such  that  the  man  in  charge 
thought,  or  that  it  would  be  plain  to  the  man  in  charge,  that 
he  would  not  be  able  to  water,  feed,  and  take  care  of  the 
stock,  then  the  liability  would  exist,  notwithstanding  the 
clause  of  the  contract  in  question."  The  judge  also  charged 
that,  '^if  it  was  obvious  that  Paine's  staying  by  the  cattle  could 
do  no  good,  and  if  he  was  placed  in  a  position  where,  in  the 
judgment  of  a  reasonably  prudent  man,  it  was  necessary  that 
something  should  be  done  to  try  to  get  these  cattle  through, 
then  he  was  justified  in  leaving  them."  Exception  was 
taken  to  these  portions  of  the  charge.  The  exception  pointed 
out  that  there  was  no  proof  that  Paine,  the  drover,  sought 
any  opportunity  to  care  for  the  stock.     Paine,  in  his  test!- 
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mony  apon  this  subject,  says  that  be  'Meft  tbe  train  at 
Waverly,  and  went  over  to  tbe  stockyard,  and  informed  tbem 
tbat  the  car  was  coming,  and  that  there  was  a  block  ahead  at 
the  time,  cattle  cars."  He  also  said  that  tbat  was  his  usual 
practice.  It  is  clear  that  Paine  abandoned  the  stock  for  the 
reason  that  be  expected  a  delivery  at  the  stockyards  before 
tbe  necessity  for  further  care  arose.  The  greater  part  of  the 
damages  claimed  by  the  plaintiff  arose  from  the  fact  that 
the  cows  were  finally  delivered  with  spoiled  bags,  owing  to 
the  failure  to  milk  them  in  tbe  morning. 

We  reaffirm  what  we  said  in  Lewis  v.  Pennsylvania  R.  R. 
Co.,  that  a  contract  between  a  carrier  and  a  shipper  that  the 
shipper  shall  take  care  of,  feed,  and  water  the  stock,  whether 
delayed  in  transit  or  otherwise,  is  valid,  and  that  the  carrier 
is  not  liable  for  injury  arisiqg  from  failure  to  take  care  of, 
feed,  and  water  the  stock.  It  was  not  necessary  to  decide  in 
the  Lewis  Case  whether  tbe  carrier  could  contract  for  exemp* 
tion  from  liability  for  injuries  due  to  the  carrier's  negligence. 
This  question  has  never  been  actually  presented  for  decision 
in  this  state,  although  there  was  an  intimation  in  Ashmore  v. 
Pennsylvania  Steam  Towing  Transportation  Co.,  28  N.  J. 
Law,  180,  that  such  a  contract  could  not  l^e  sustained.  Since 
tbat  case  was  decided  the  question  has  been  passed  upon  by 
the  Supreme  Court  of  tbe  United  States  in  the  leading  case 
of  the  New  York  Central  Railroad  Co.  v.  Lockwood,  17  Wall. 
3S7,  21  L.  Ed.  627,  and  the  doctrine  of  that  case  has  been 
very  generally  adopted  in  tbe  courts  of  the  different  states, 
and  seems  to  us  sound  upon  principle.  There  is  a  greater 
diversity  of  opinion  among  the  authorities  as  to  the  right  of 
tbe  carrier  to  contract  for  a  limitation  of  the  amount  of  dam* 
ages  recoverable  Where  the  loss  is  occasioned  by  negligence. 
The  great  weight  of  authority,  and,  as  we  think,  correct 
principle,  are  against  the  right  of  the  carrier  to  limit  the 
amount  of  recovery.  The  authorities  are  collected  in  Judge 
McClain's  article  in  6  Cyclopedia  of  Law  and  Procedure, 
3Q8,  399;  Ball  V.  Wabash,  St.  Louis  &  Pacific  Railway,  83 
Mo.  S74.  It  is  unnecessary  now  to  express  any  opinion  upon 
the  right  of  the  shipper  and  carrier  to  agree  upon  a  value  for 
the  goods  carried  and  to  limit  the  right  of  recovery  to  the 
value  agreed  upon. 

Upon  these  principles,  if  there  was  evidence  of  negligence, 
the  trial  judge  was  right  in  refusing  to  nonsuit,  and  to  direct 
a  verdict  for  the  defendant.  The  only  evidence  of  negligence 
is  the  long  delay  from  early  in  the  morning  until  nearly  mid* 
ntfiiht  in  transporting  the  stock  over  the  few  miles  between 
Waverly  and  Harrison.  It  is  said  on  behalf  of  the  defendant 
tbat  the  plaintiff's  case  showed  that  this  delay  was  due  to 
obstruction  of  the  track,  and  that  this  was  one  of  the  excepted 
causes  of  delay  for  which  the  defendant  was  not  liable  under 
the  contract.  All  that  the  evidence  showed  was  the  existence 
of  the  obstruction  at  the  time  the  drover  left  the  train  in  the 
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early  morniqc.  We  think  that  the  delay  in  this  case  was  so 
great  as  to  require  the  finding  of  negligence  on  the  part  of 
the  defendant  unless  explained.  No  explanation  was 
attempted.  The  court  was  therefore  right  in  refusing  to  non* 
suit  or  to  direct  a  verdict. 

There  was  error,  however,  in  the  rule  adopted  with  refer- 
ence to  the  measure  of  damages.  The  Lewis  Case  holds  that 
the  carrier  is  not  liable  for  injury  to  live  stock  transported 
under  a  contract  like  that  involved  in  the  present  case,  where 
the  injury  arises  from  failure  to  care  for,  feed,  and  water  the 
stock.  The  court  in  the  present  case  limited  the  exemption 
to  a  case  where  the  carrier  afforded  a  reasonable  opportunity 
to  perform  these  functions,  and  left  it  to  the  jury  to  say 
whether  Paine  was  justified  in  leaving  the  train  at  Waverly. 
This  charge  introduces  an  element  into  the  contract  which 
was  not  inserted  by  the  parties,  and  was  unwarranted.  It  is 
unnecessary  in  the  present  case  to  express  any  opinion  as  to 
the  rights  and  liabilities  of  the  parties  in  a  case  in  which  the 
shipper  requests  an  opportunity  to  care  for  the  stock,  and 
that  request  is  denied.  This  case  presents  merely  the  ques- 
tion of  the  abandonment  of  the  stock  by  the  drover  in 
charge.  The  damaf^es  should  have  been  limited  to  the  cost 
of  caring  for  the  stock  from  the  morning  of  the  25th,  when 
they  should  have  arrived,  until  the  next  market  day,  on  the 
following  Monday,  and  to  the  difference  in  value  between 
such  stock  in  good  condition  on  Friday  morning  and  stock  of 
the  same  character  in  good  condition  on  the  following  Mon- 
day. 

The  plaintiff  cannot  be  allowed  to  recover  for  any  damage 
that  may  have  been  due  to  the  failure  to  care  for,  feed,  and 
water  the  stock,  for  these  damages  were  the  result  of  the  de- 
fault of  his  own  drover.  For  this  reason  the  judgment  must 
be  reversed,  and  there  must  be  a  venire  de  novo. 


Nashville,  C.  &  St.  L.  R.  Co.  et  al.  v.  Lillie. 

{Supreme  Court  of  Tennessee ^  Jan,  i8^  1904,) 

[78  S.  W.  Rep.  10S5.] 

Baggage— Hand  Luggage— Liability.* 

A  railroad  company  is  not  an  insurer  of  bagi^^age  and  hand  luggage 
taken  by  passengers  into  a  day  coach. 

Same— Sleeping  Cars— Liability.* 

V7here  a  passeng'er  carried  a  valise  into  a  sleeping  car,  and  deposited 
it  on  his  seat,  and  afterwards,  on  retiring,  placed  it  under  his  berth, 
the  valise  was,  in  effect,  placed  in  charg^e  of  the  railroad  company,  sod 
hence  it  was  an  insurer  thereof. 

Appeal  from  Circuit    Court,   Davidson  County;  Jno.  W. 
Childress,  Judge. 
Action  by  J.  B.  Lillie  against  the  Nashville,  Chattanooga  & 

*See  g-enerally,  foot-note  appended  to  Wood  v,  Maine  CenL  R.  Co. 
(Me.),  9  R.  R.  R.  721,  32  Am.  &  Bug.  R.  Cas.,  N.  8.,  721,  where  all  the 
preceding  authorities  in  this  series  are  collected. 
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St.  Louis  Railroad  Company  and  another.    From  a  judgment 
in  favor  of  plaintiff,  defendants  appeal.    Affirmed. 

Vertrees  &  Vertrees,  for  appellant  Illinois  Cent.  R.  Co. 
Slemons  &  Barthell,  for  appellant  Nashville,  C.  &  St.  L. 
Ry.  Co. 

Jno.  L.  Nolan,  for  appellee. 

M7ILRES,  J.  This  suit  was  commenced  before  a  justice  of 
the  peace.  On  appeal  it  was  tried  before  the  judge  of  the 
lower  court,  sitting  without  the  intervention  of  a  jury.  There 
was  a  judgment  for  $73  in  favor  of  the  plaintiff  against  the 
defendants,  from  which  the  defendants  have  appealed.  The 
case  involves  the  liability  of  a  railroad  company  for  the  loss 
of  the  suit  case  of  a  passenger  on  a  sleeping  car. 

A  request  was  made  of  the  court  that  he  reduce  to  writing 
his  findings  of  fact,  which  was  done.     It  is  as  follows: 

''This  is  a  suit  brought  by  the  plaintiff  against  the  Nash- 
ville, Chattanooga  &  St.  Louis  Railway  and  the  Illinois  Cen- 
tral Railroad  for  the  loss  of  a  dress-suit  case,  or  valise,  and 
*  its  contents.  A  question  was  made  in  regard  to  the  regularity 
of  the  proceeding,  by  which  it  was  claimed  that  the  Illinois 
Central  Railroad  was  not  properly  before  the  court,  but  coun- 
sel for  the  Illinois  Central  Railroad  Company,  in  open  court, 
waived  the  question,  and,  for  the  purposes  of  the  suit,  con- 
ceded it  was  properly  before  the  court;  and  therefore  in  these 
findings  I  have  considered  the  case  as  properly  brought 
against  both  of  the  defendants. 

''Full  stenographic  notes  were  taken  of  all  the  proof  pro- 
duced upon  the  trial,  which  is  heretofore  attached,  and, 
from  said  report  of  the  evidence  so  filed,  this  court  finds  as 
follows : 

"That  on  the  night  of  January  18,  1902,  the  plaintiff  took 
passage  at  St.  Louis  upon  a  train  made  up  of  several  day 
coaches,  and  the  usual  sleeper  of  the  Pullman  Car  Company, 
for  Nashville.  The  train  was  composed  of  cars  of  the  Illinois 
Central,  of  the  Nashville,  Chattanooga  &  St.  Louis,  and  of 
the  Pullman  Car  Company,  and  the  engine  hauling  it  from 
St.  Louis  to  Fulton,  Ky.,  was  the  engine  of  the  Illinois  Cen- 
tral, and  manned  by  the  officers  and  crew  of  said  railway. 
From  Fulton,  Ky.,  to  Nashville,  the  engine  was  one  of  the 
Nashville,  Chattanooga  &  St.  Louis,  and  the  officers  and 
crew  manning  said  engine  and  train  from  there  to  Nashville 
was  of  said  company. 

"That  he  (the  plaintiff)  entered  the  Nashville  sleeper  at 
the  depot  in  St.  Louis,  and  carried  his  own  luggage  with  him 
into  the  car,  where  the  same  was  put  down  by  the  seat  of  the 
berth  to  be  occupied  by  him.  That  the  luggage  remained  in 
that  position  until  he  came  to  retire,  between  twelve  and 
one  o'clock  at  night,  when  the  plaintiff  last  remembered  to 
have  seen  the  dress-suit  case  in  question,  when  he  placed  the 
case  under  his  berth,  in  the  space  between  the  two  seats  con* 
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stituting  a  section,  the  lower  berth  of  which  he  occupied. 
That  when  nearing  Nashville,  the  next  morning,  and  shortly 
before  arriving  at  the  station,  his  attention  was  called  by  a 
fellow  passenger  to  the  fact  of  the  loss  of  his  grip,  whereupon 
he  made  search  for  his  own  suit  case,  and  failed  to  find  it  in 
his  berth,  or  under  the  same,  where  he  had  placed  it.  He 
then  called  upon  the  porter  of  the  sleeper,  who,  after  search, 
failed  to  find  the  same.  He  then  reported  the  fact  to  the 
Pullman  Car  Company  conductor,  and  later  to  said  com- 
pany's head  office,  at  Chicago. 

^^The  court  further  finds  that  there  was  no  actual 
possession  given  by  the  plaintiff  of  his  suit  case  to  either 
the  porter  or  conductor  of  the  sleeper,  but  it  was 
carried  by  the  plaintifE  into  the  car,  and  set  down,  in  the 
usual,  ordinary  way,  by  the  berth  or  section  he  was  to  occupy. 

^4  further  find  that,  as  is  usual,  there  was  one  car  in  this 
train,  known  as  the  baggage  car,  in  which  is  carried  the  bag- 
gage of  any  and  all  passengers  who  desire  it  to  be  carried 
therein.  Said  car  was  in  charge  of  an  agent  or  employee  of 
the  defendant  railroad  companies,  who  assumed  to  take  entire 
control  and  custody  of  all  baggage  to  be  carried  in  the 
baggage  car,  and  to  deliver  the  same  at  its  destination 
upon  the  surrender  of  the  check  therefor  given  to  the 
passenger  when  desiring  his  baggage  to  be  carried  in  that 
car,  which  facts  were  known  to  the  plaintiff  before  and  at  the 
time  he  boarded  the  train  in  St.  Louis  for  Nashville. 

^^The  court  further  finds  from  the  proof  that  it  was  the 
custom,  and,  as  a  fact,  was  the  case  on  the  night  in  question, 
that  the  rear  door  of  the  sleeper  w^s  locked  from  the  outside, 
while  standing  in  the  depot,  and  that  the  front  door  of  the 
sleeper  was  open  to  permit  passengers  to  enter  it  at  St. 
Louis ;  that  the  conductor  of  said  car  was  up  and  awake  until 
three  or  four  o'clock  in  the  morning;  and  that  the  porter  was 
awake  and  on  duty  (watch)  the  whole  night,  or  from  the  time 
the  train  left  St.  Louis  until  it  arrived  at  Nashville.  There 
were  three  sleepers  in  the  train  on  the  night  in  question, 
there  was  a  porter  on  each  sleeper,  and  each  porter  could 
pass  through  to  each  sleeper. 

''I  further  find  that  the  sleeping  car  in  which  the  plaintiff 
road  was  owned  by  a  corporation  known  as  the  Pullman 
Palace  Car  Company,  which  company  employs  and  dis- 
charges its  own  employees  and  operators.  It  is  engaged  in 
the  business  of  furnishing  sleeping  accommodations  to  such 
passengers  as  pay  the  usual  and  customary  charges  therefor; 
and  plaintiff  procured  from  it  a  ticket  entitling  him  to  ride  in 
said  car,  and  to  occupy  a  berth  therein,  from  St.  Louis  to 
Nashville. 

^4  further  find,  by  contract  between  the  defendant  railroad 
companies  and  the  Pullman  Palace  Car  Company,  the  sleeper 
in  which  the  plaintiff  was  riding  was  drawn  by  the  engines  of 
the  defendant  railroad  companies,  and  constituted  a  part  of 
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the  train  running  from  St.  Louis  to  Nashville  over  the  lines 
of  road  of  the  defendant  companies,  and  under  the  control  of 
the  train  conductor,  the  sleeping  car  being  one  of  the  cars 
that  made  up  the  train;  and,  under  the  state  of  facts,  the 
court  is  to  determine  whether  these  defendant  companies 
are  liable  for  the  loss  of  this  suit  case  and  its  contents,  sued 
for  by  the  plaintiff  in  this  case.  The  court  further  finds  that 
no  passenger  or  other  person  came  on  board  or  left  the  car 
in  question  between  St.  Louis  and  Nashville  on  the  night  in 
question. 

''The  court  further  finds  that  the  porter  of  the  sleeper 
waked  the  plaintiff  up  on  the  morning  in  question. 

''If  it  was  an  open  question  as  to  the  liability  of  the  defend- 
ant, under  the  authorities  in  this  state,  the  court  would  be  in 
grave  doubt  as  to  the  defendant's  liability;  but,  under 
the  principles  announced  in  the  case  of  the  Railroad  v. 
Katzenberger,  reportecf  in  i6  Lea,  380,  i  S.  W.  44,  57  Am. 
Rep.  232,  the  court  is  of  the  opinion,  and  so  holds,  that  the 
raibroad  companies  are  liable  for  the  loss  of  suit  case  and  its 
contents,  and  therefore  renders  judgment  against  the  defend- 
ant companies  for  the  valise,  as  shown  by  the  testimony  of 
plaintiff,  or  the  valise  and  its  contents  ($69.50),  and  interest 
thereon  since  January  30,  1902,  to  this  date,  of  $3. 50,  making 
a  total  of  $73." 

It  will  be  observed  that  the  trial  judge  does  not  find  how 
the  case  was  lost. 

It  is  assigned  as  error  that  there  is  no  evidence  to  support 
the  finding  of  the  trial  judge,  and  that  his  finding  of  facts 
does  not  show  any  liability  upon  the  part  of  the  railroad 
company. 

It  is  claimed  that  there  is  a  marked  distinction  between  the 
present  case  and  the  case  of  Railroad  v.  Katzenberger,  16 
Lea,  380,  I  S.  W.  44*  57  Am.  Rep.  232,  which  the  trial  judge 
was  of  opinion  was  conclusive  of  the  controversy  in  the 
present  case.  These  distinctions  are  thus  pointed  out: 
That  in  the  present  case  the  defendant  roads  provided  a 
special  car,  known  as  a  baggage  car,  in  which  the  plaintiff 
might  have  deposited  his  luggage,  received  a  check  for  the 
same,  and  had  it  carried  at  the  risk  of  the  railroads,  without 
any  additional  cost  to  him ;  that  the  railroad  companies  had 
agents  or  employees  in  charge  of  such  cars,  intrusted  with  the 
special  duty  of  looking  after  the  baggage  of  passengers,  and 
charged  with  the  duty  of  safely  delivering  it  at  the  point  of 
destination  upon  surrender  of  the  check  given  therefor;  that 
the  plaintiff  knew  of  these  facts  when  he  purchased  his  ticket 
and  when  be  boarded  the  train ;  and  that  none  of  these  facts 
appear  in  the  Katzenberger  Case.  It  is  further  stated  that 
the  plaintiff  in  this  case  did  not  give  the  custody  of  his  valise 
to  any  employee  of  the  railroad  company,  nor  to  any  agent 
or  employee  of  the  sleeping  car  company;  that  he  made  do 
offer  to  so  deliver  it,  but  kept  the  entire  control  of  his  valise 

10  R  R  R— 38 
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himself,  and  continued  to  keep  it  thronshont  the  entire  time 
he  was  a  passenger ;  that  in  the  Kat^enberger  Case  the  court 
found  that  there  had  been  a  delivery  of  the  valise  to  the  train 
porter,  who  assumed  to  take  control  of  it,  and  carried  it  into 
the  car,  and  placed  it  upon  a  seat  by  the  side  of  the  con- 
ductor, near  the  middle  of  the  car;  that  in  the  Katzenberger 
Case  the  main  ground  of  defense  was  that  the  railroad  com- 
pany was  entitled  to  the  benefit  of  limitations  upon  the  ticket 
of  the  sleeping  car  company,  and  that  these  limitations  and 
conditions  inured  to  the  benefit  of  the  railroad  company. 

These  distinctions  appear  to  exist,  and  the  real  question  in 
the  present  case  is  whether  they  are  material  to  the  merits  of 
the  present  controversy. 

It  is  well  settled  that,  in  the  carriage  of  a  passenger's  bag- 
gage, the  carrier  assumes  the  full  responsibility  of  a  common 
carrier  of  goods,  and  becomes  an  insurer  of  its  safety  against 
any  accident  which  is  not  the  act  b!  God  or  of  the  public 
enemy,  or  the  fault  of  the  owner  or  passenger  himself. 
Hutchinson  on  Carriers,  S  678. 

The  real  contention  in  this  case  is  that  plaintiff's  baggage 
was  not  put  into  the  custody  and  control  of  any  agent  or  em- 
ployee of  the  railroad  company,  nor  even  into  the  custody 
and  control  of  any  agent  or  employee  of  the  sleeping  car 
company,  but  was  retained  by  the  plaintiff  in  his  own  custody, 
possession,  and  control ;  and  it  is  said  that  the  liability  of 
the  carrier  depends  upon  whether  the  passenger  has  given  over 
the  custody  and  care  of  his  luggage  to  the  control  of  the  car- 
rier, and  into  his  possession,  or  keeps  the  entire  control  over 
it  himself.  In  the  former  case,  it  is  said,  there  may  be  a  lia- 
bility ;  in  the  latter  case,  there  cannot  be.  Citing  Hutchin- 
son on  Carriers,  §  593. 

Mr.  Thompson,  in  his  work  on  Negligence,  says:  ''The 
idea  that  lies  at  the  foundation  of  the  extraordinary  liability 
of  the  carrier  is  that  the  baggage  is  in  his  custody  and  under 
his  control  during  the  transportation.  Hence,  in  order  to  hold 
him  responsible  if  it  is  lost,  it  is  material  to  show  that  it 
came  into  his  possession."    Thompson  on  Negligence,  voL 

3,  8  3428. 

Ray,  in  his  work  on  Imposed  Duties  of  Carriers  of  Pas- 
sengers, says  that  there  must  be  delivery  of  the  baggage  to 
the  carrier,  before  it  can  ever  be  held  responsible,  under  any 
circumstances,  for  its  loss.     Section  155. 

Van  Zile  on  Bailments  and  Carriers,  §  681,  says:  '4t  may 
be  said  generally  that,  for  baggage  of  a  passenger  that  is  un- 
der the  exclusive  control  of  the  carrier,  the  liability  of  a  car- 
rier is  that  of  an  insurer." 

In  section  682  he  says:  ''With  regard  to  the  liability  of 
hand  baggage,  the  question  of  the  duty  and  liability  of  the 
carrier  seems  to  depend  upon  who  has  the  custody  or  control 
of  the  baggage.  If  the  passenger  has  the  entire  control  and 
custody  of  the  baggage,  to  the  exclusion  of  the  carrier-— if,  as 
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has  been  said,  there  exists  the  animo  custodiendi  upon  the 
part  of  the  passenger,  to  the  exclusion  of  the  carrier — ^tben 
the  carrier  cannot  be  held  as  an  insurer,  as  in  the  case  of  bag- 
gage  in  the  entire  control  and  custody  of  the  carrier,  and  will 
not  be  liable  at  all,  unless  guilty  of  negligence  which  results 
in  its  loss  or  damage  in  the  absence  of  contributory  negli- 
gence on  the  part  of  the  passenger."  See,  also,  Ray  on  Im- 
posed Duties,  §§  S58,  559- 

We  think  that  in  the  case  of  passengers  on  day  coaches 
who  prefer  to  keep  their  baggage,  and  especially  their  hand 
luggage  in  their  own  possession,  and  on  the  seat  with  them 
in  the  day  coach,  instead  of  placing  it  in  the  baggage  car,  the 
railroad  company  should  not  be  held  liable  as  an  insurer. 

There  are  large  numbers  of  day  passengers,  and  they  almost 
invariably  carry  hand  grips  and  parcels  in  their  hands,  retain- 
ing control  and  custody  of  them  during  the  entire  trip.  In 
such  a  case  the  carrier  should  not  be  held  as  an  insurer  of 
the  safety  of  the  baggage.  But  does  the  same  rule  apply  in 
regard  to  the  baggage  of  passengers  riding  in  sleeping  cars? 
These  passengers,  as  a  general  rule,  are  going  journeys  which 
require,  it  may  be,  days  and  nights  to  accomplish.  They 
desire  superior  accommodations  and  conveniences,  and, 
among  them,  to  be  relieved  from  the  care  and  custody  of 
their  luggage,  except  so  far  as  they  may  desire  to  use  it  for 
their  daily  purposes. 

It  has  been  held  that  the  employees  of  the  sleeping  car 
company  are  the  employees  of  the  railroad  company,  and  the 
railroad  company  is  responsible  for  the  conduct  of  the  sleep- 
ing car's  employees.  Railroad  v.  Qay,  loi  Tenn.  lo,  46  S.  ' 
W.  554,  and  cases  there  cited;  Mann  Boudoir  Car  Co.  v. 
Dupre,  21  L.  R.  A.  289,  note. 

The  contention  we  have  is  not  between  the  railroad  company 
and  the  sleeping  car  company,  nor  between  the  sleeping  car 
company  and  the  passenger,  but  between  the  railroad  com- 
pany and  its  passenger  riding  in  the  sleeping  car.  The  ques- 
tion is  not  one  bearing  upon  the  safety  of  the  passenger,  but 
upon  the  liability  of  the  railroad  company  for  his  luggage; 
and  we  are  of  opinion  that  this  case  turns  upon  the  question 
whether  or  not  the  luggage  must,  under  the  findings  of  the 
trial  judge,  be  considered  as  retained  in  the  exclusive  custody 
of  the  passenger,  or  as  under  the  control  and  in  the  custody 
of  the  employees  of  the  sleeping  car  company,  who  are  also, 
under  the  law,  employees  of  the  railroad  company,  as  to  the 
custody  and  safety  of  luggage. 

We  think  it  does  not  matter  who  brings  the  luggage  upon 
the  car — ^whether  the  passenger  or  the  porter — nor  is  it  very 
material  where  in  the  car  the  luggage  is  deposited  after  it  is 
brought  in.  Unless  the  passenger  shall  assume  and  retain 
the  exclusive  possession  and  control  of  the  baggage,  and 
either  directly  or  impliedly  deny  any  right  of  possession  or 
custody  to  the  employees  of  the  road,   the  baggage  must  be 
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considered  as  beiog  in  the  possession  of  the  employees  of  the 
sleeping  car  company,  who  are  at  the  same  time  employees 
of  the  railroad  company.  Especially  is  this  true  of  luggage 
and  hand  baggage  that  the  passenger  does  not  keep  about  his 

Serson  or  in  his  hand,  nor  take  with  him  when  he  retires  to 
is  berth.  If  the  baggage  is  deposited  under  the  berths  or 
over  it,  or  at  any  other  convenient  place,  when  the  passenger 
retires  for  sleep,  it  must  be  considered  as  in  the  custody  of 
the  employees  of  the  road,  and  the  railroad  company  must 
be  treated  as  insuring  its  safety. 

The  contract  to  carry  is  with  the  railroad  company,  and 
not  with  the  sleeping  car  company,  and  the  sleeping  car  com- 
pany is  not  a  common  carrier  in  the  sense  that  the  railroad 
company  is,  nor  is  the  sleeping  car  company  responsible  as 
an  innkeeper;  but  the  railroad  company  is  liable  for  the  neg- 
ligent acts  of  its  servants.  The  porter  of  a  sleeping  car  is  a 
servant  of  the  railroad  company.  Pennsylvania  R.  Co.  v. 
Roy,  102  U.  S.  45 1>  26  L.  Ed.  141;  Thorpe  v.  N.  Y.  Central 
&  Hudson  R.  R.  Co.,  76  N.  Y.  406,  32  Am.  Rep.  32^;  Dwindle 
V.  N.  Y.  C.  &  H.  R.  R.  Co.,  120  N.  Y.  117,  24  N.  E.  319, 8  L. 
R.  A.  224,  17  Am.  St.  Rep.  611;  Pullman  Palace  Car  Co.  v. 
Cavin,  93  Tenn.  53,  23  S.  W.  70,  21  L.  R.  A.  298,  42  Am.  St. 
Rep.  902;  Railroad  v.  Ray,  loi  Tenn.  10,  46  S.  W.  554. 

We  are  not  able  to  distinguish  the  case  at  bar,  in  principle, 
from  the  case  of  R.  Co.  v.  Katssenberger,  16  Lea,  380,  i  S.  W. 
44,  57  Am.  Rep.  232. 

It  is  said  that  there  is  no  statement  in  the  opinion  of  the 
court  in  the  Katzenberger  Case  that  there  was  a  baggage  car 
attached  to  the  train.  But  it  is  a  matter  of  common  informa- 
tion that  all  passenger  trains  carry  baggage  cars,  and  the 
failure  to  mention  one  in  that  case  was  either  an  omission,  or 
considered  unimportant. 

We  think  that  the  facts  in  the  Katzenberger.  Case  show 
that  the  aggage  was  in  the  custody  of  the  employees  of  the 
road,  and  the  same  fact  appears  in  this  case. 

In  the  former  case  the  court  says:  ''There  appears  no 
special  custody  of  the  baggage  in  this  case,  more  than  the 
fact  of  taking  it  into  the  Pullman  car  and  delivering  it  to  the 
porter,  who  placed  it  on  a  seat  opposite  the  owner." 

In  each  case  the  facts  constitute  a  delivery  to  the  railroad, 
and  not  an  exclusive  custody  by  the  plaintiff.  The  article 
lost,  being  a  suit  case,  was  not  easily  susceptible  of  exclusive 
custodyby  the  passenger,  as  might  be  the  case  with  a  small 
hand  grip;  and  the  facts  show  that  it  was  put  in  the  usual 
place,  under  the  berth,  when  the  passenger  retired  for  sleep. 

Itis  shown  that  other  passengers  were  on  the  train.  Some 
of  them  may  have  inadvertently  or  purposely  taken  the  lug- 
gage. 

Three  parties  had  access  to  the  train  and  there  was  an 
opportunity  for  the  baggage  to  be  taken.  That  it  was  taken 
and  lost  or  destroyed  must,  under  the  findings,  be  conceded. 
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No  explanation  can  be  given.  There  could  have  been  no  loss 
except  through  negligence  or  theft.    ''Res  ipsa  loquitur." 

But  even  if  no  negligence  is  shown  or  can  be  inferred,  the 
railroad  company,  under  the  facts  and  the  law,  must  be  held 
an  insurer  of  the  baggage,  and  responsible  for  its  loss. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 


Palmer  et  ux.  v.  Warren  St.  Ry.  Go. 

{Suprgme  Court  of  Pennsylvania^  July  9,  /^j.) 

[56  Atl.  Rep.  49.] 

Injury  to  Passenger— Collision — Presumption  of  Negligence.* 

Where  a  passenger  on  a  street  car  is  injured  without  fault  of  his  own 
by  a  collision  not  due  to  any  defect  in  the  car  on  which  he  was  riding, 
bnt  bj  a  broken  appliance  in  the  car  that  ran  into  it,  there  is  a  legml 
presumption  of  negligence  to  be  rebutted  by  the  carrier. 

Same — Same — Same— Jumping  from  Car  to  Avoid  Danger. 

Where  a  passenger  on  street  car,  in  a  well-grounded  fear  that  a  col- 
lision was  about  to  take  place,  which  would  result  in  serious  injury, 
jumped  from  the  car,  the  presumption  of  negligence  on  the  part  of  the 
carrier  arises  because  of  the  injuries  received. 

Street  Railways— Negligence—Running  Cars  Towards  Each  Other  on 
Same  Track. 
A  street  car  company  is  not  negligent,  as  a  matter  of  law,  becatise  it 
runs  two  cars  towards  each  other  on  the  same  track. 

Carriage  of  Passengers— Degree  of  Care.f 

A  carrier  of  passengers  is  required  to  exercise  the  highest  decree  of 
practical  care  which  is  consistent  with  the  mode  of  transportation 
adopted. 

Medical  Testimony. 

A  physician  testifying  in  a  personal  Injury  case  as  to  the  permanent 
character  of  the  injury,  may  be  asked  whether  it  will  prevent  plaintiff 
from  performing  her  ordinary  labor. 

Appeal  from  Court  of  Common  Pleas,  Warren  Connty; 
Lindsey,  Judge. 

Action  by  Samuel  S.  Palmer  and  Kate  Palmer  against  the 
Warren  Street  Railway  Company.  Verdict  for  defendant^ 
and  plaintiffs  appeal.     Reversed. 

When  Dr.  Stewart  was  on  the  stand  he  was  asked  this 
question:  '^Q.  What  would  you  say  as  to  the  permanency  of 
that  injury?  A.  Yes,  sir.  Q.  Of  the  curvature  of  the  spine? 
A.  I  should  think  it  would  be  permanent.  0-  How,  if  at  all, 
would  that  afiect  her  ability  to  perform  labor?  (Objected  to 
as  incompetent    and    irrelevant.     Objection   sustained,  and 

*As  to  the  presumption  of  negligence  arising  from  mere  proof  of  in- 
jury to  passenger,  see  foot-note  appended  to  leveret  v.  Shreveport  Belt 
Ry.  Co.  (La.),  9  R.  R.  R.  611,  32  Am.  &  Bug.  R.  Cas.,  N.  S.,  611,  where 
all  the  preceding  authorities  in  this  series  are  collected. 

f  See  foot-note  appended  to  Metropolitan  St.  Ry.  Co.  v.  Hanson  (Kan.), 
8  R.  R.  R.  312,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  312 ;  Louisville  Ry.  Co.  v. 
Hartlege  (Ky.),  8  R.  R.  R.  276,31  Am.  &Eng.  R.  Cas.,  N.  S.,  276; 
Ix>uisiana  &  Northwest  R.  Co.  v,  Crumpler  (C.  C.  A.),  8  R.  R.  R.  261,  31 
Am.  A  Eng.  R.  Cas.,  N.  S.,  261 ;  North  Chicago  St.  R.  Co.  v.  Polkey 
<IU.),  8  R.  R.  R.  169, 31  Am.  &  Eng.  R.  Cas.,  N.  S.,  169. 
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exception  sealed  for  plaintiff.)"  Plaintiff  presented  the  fol- 
lowing point:  '^ If  the  jury  find  from  the  evidence  that  the 
plaintiff,  Kate  Palmer,  was  a  passenger  on  the  car  of  the 
defendant  corporation,  and  that  when  said  car  was  ascend- 
ing quite  a  heavy  grade  another  car  was  suddenly  discovered 
coming  down  the  grade  on  the  same  track  and  toward  the 
car  on  which  the  said  plaintiff  was  a  passenger,  and  that  the 
electric  current  of  the  car  upon  which  plaintiff  was  ridioe 
was  reversed,  and  said  car  was  started  back  down  the  grade, 
and  the  othcfr  car  kept  gaining  upon  it,  and  a  collision  seemed 
certain,  and  the  plaintiff,  Kate  Palmer,  believed  herself  in 
imminent  danger  of  being  killed  or  seriously  injured,  and  was 
in  the  act  of  jumping  from  said  car  to  the  ground,  and  either 
actually  jumped,  or  when  in  the  act  of  jumping  was  thrown 
from  said  car  to  the  ground  and  was  injured,  and  that  immedi- 
ately after  she  struck  the  ground  said  cars  did  actually  collide, 
the  presumption  of  law  is  that  the  defendant  was  negligent. 
Answer.  We  cannot  answer  this  point  in  the  affirmative  as 
it  is  drawn."  Defendant  presented  these  points:  ''(3)  The 
burden  of  proof  in  this  case  is  upon  the  plaintiffs  to  establish 
the  negligence  of  the  defendant.  Answer.  This  is  affirmed. '  * 
**($)  If  the  jury  believe  that  the  defendant  in  this  case 
adopted  all  reasonable  precaution  against  the  injuries  of  its 

Sassengers,  and  that  its  cars  and  appliance  were  proper  for  its 
usiness  in  known  general  use,  and  that  the  reason  for  not 
immediately  stopping  the  car  approaching  the  one  on  which 
the  plaintiff,  Mrs.  Palmer,  was  riding,  was  on  account  of 
unforeseen  and  unaccountable  breaking  of  the  brake  chain, 
the  plaintiff  cannot  recover.  Answer.  This  is  affirmed.  If 
there  was  no  other  negligence  on  the  part  of  the  defendant, 
and  when  the  motorman  who  was  running  the  car  that  was 
approaching  the  car  on  which  the  plaintiff  was  riding  saw 
that  car,  and  he  applied  the  brakes,  and  the  car  slackened  as 
he  stated,  that  the  brake  chain  broke  and  the  car  ran  on  and 
came  in  contact  in  the  manner  in  which  it  was  said ;  if  it  was 
in  consequence  of  the  breaking  of  the  chain,  and  the  company 
had  used  the  appliances  and  the  cars  such  as  are  in  common 
use — then  they  would  not  be  liable.  If  it  was  in  consequence 
of  the  breaking  of  the  chain,  then  you  are  to  take  into  con- 
sideration, in  this  respect,  the  evidence  as  to  the  care  with 
which  the  cars  were  inspected  in  determining  that  question." 
The  court  charged  in  part  as  follows:  ^'Now,  gendemen  of 
the  jury,  the  first  question  which  we  submit  to  you  is  this: 
From  all  the  evidence  on  the  part  of  the  plaintiffs  and  on  the 
part  of  the  defendant,  was  the  defendant  guilty  of  any  negli- 

I^ence  in  the  matter?  If  the  defendant  was  not  guilty  of  neg- 
igence,  then  there  can  be  no  recovery.  Where  an  accident 
happens  and  an  injury  takes  place  by  collision,  and  a  pas- 
senger is  injured  in  the  collision,  there  is  a  presumption  of 
negligence,  and,  had  Mrs.  Palmer  remained  on  the  car  and 
had  been  injured  in  the  collision  which  occurred,  there  would 
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have  been  a  presumption  of  negligence  on  the  part  of  the 
company,  which  the  company  could  rebut  by  testimony. 
Bat  in  this  case. we  say  to  you  it  is  incumbent  upon  the  plain- 
tiffs to  show  negligence,  and  convince  you  of  negligence.  We 
say  to  you  that  we  do  not  think  the  fact  that  there  was  a  car 
coining  from  Irwindale  Park  and  another  one  going,  and  on 
the  same  track,  that  that  of  itself  would  constitute  negligence. 
It  •  is  different  in  relation  to  the  conduct  of  a  street  car,  we 
think,  from  that  of  the  steam  cars,  which  run  at  a  much 
greater  rate  of  speed ;  and  the  fact  that  these  two  cars  were 
eoing  toward  each  other  on  the  same  track  of  itself  would  not 
be  n^ligence.  It  might  have  been  the  intention  of  the 
motorman  to  transfer  passengers.  That  might  occur,  and 
sometimes  is  the  case.  Now,  gentlemen  of  the  jury,  she 
would  not  be  justified  in  jumping  from  the  car  unless  there 
was  danger — ^unless  she  was  suddenly  put  in  imminent  danger 
— of  being  injured  in  some  way,  and  exercised  her  best  judg- 
ment as  to  what  she  should  do;  where  if  she  was  put  in  a 
sadden  peril  as  to  life  or  limb,  if  she  had  a  well-founded  be- 
lief, growing  out  of  the  circumstances  and  facts,  that  she  was 
in  imminent  danger,  then  she  would  be  justified  in  jumpine 
and  would  not  be  guilty  of  contributory  negligence.  *  *  ^ 
Weigh  this  matter  carefully,  and  determine  from  the  evidence 
on  the  part  of  the  plaintiffs  and  the  evidence  on  the  part  of 
the  defendant  whether  or  not  the  plaintiff  was  in  such 
imminent  peril  as  to  justify  her  in  jumping.  If  she  was, 
then  she  would  not  be  guilty  of  contributory  negligence." 

Argued  before  DEAN,  FELL,  BROWN,  MESTREZAT, 
and  POTTER,  JJ. 

George  H.  Higgins  and  Allen  &  Son,  for  appellants. 
W.  E.  Rice  and  W.  D.  Hinckley,  for  appellee. 

BROWN,  J.  Mrs.  Kate  Palmer  was  a  passenger  on  an 
electric  car  of  the  defendant  company.  As  it  approached  an 
npgrade,  a  car  with  a  trailer  attached  was  seen  descending 
and  coming  towards  it  on  the  same  track.  The  brake  chain 
on  the  descending  car  had  broken,  and  the  motorman  was 
unable  to  control  it.  The  motorman  of  the  car  on  which  the 
plaintiff  was  riding,  seeing  that  a  collision  was  inevitable, 
stopped  his  car,  and,  having  reversed  the  current,  started  it 
backwards.  The  other  cars  were  gaining  on  it,  until  it 
seemed  that  the  collision  could  not  be  avoided,  and  a  number 
of  the  passengers  on  the  car  with  Mrs.  Palmer,  including 
herself,  jumped  from  it  just  before  the  cars  collided.  For 
the  injuries  sustained  in  jumping  from  the  car  this  suit  was 
brought  The  case  was  submitted  to  the  jury  under  what  the 
appellants  regard  as  erroneous  instructions,  and,  the  verdict 
having  been  for  the  defendant,  this  appeal  was  taken. 

The  real  error  complained  of  is  the  trial  judge's  instruc- 
tion to  the  jury  that  there  was  no  presumption  of  the  defend- 
ant's negligence.     Upon  this  point  he  said,  in  his  general 
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charge:  ^^Now,  gentlemen  of  the  jury,  the  first  question 
which  we  submit  to  you  is  this:  From  all  of  the  evidence  on 
the  part  of  the  plaintiffs  and  on  the  part  of  the  defendant, 
was  the  defendant  guilty  of  any  negligence  in  the  matter?  If 
the  defendant  was  not  guilty  of  negligence,  then  there  can 
be  no  recovery.  Where  an  accident  happens  and  an  injury 
takes  place  by  a  collision,  and  a  passenger  is  injured  in  the 
collision,  there  is  a  presumption  of  negligence;  and,  had  Mrs. 
Palmer  remained  on  the  car  and  had  been  injured  in  the 
collision  which  occurred,  there  would  have  been  a  presumi^ 
tion  of  negligence  on  the  part  of  the  company,  which  the 
company  could  rebut  by  testimony."  He  added  in  the  same 
connection:  ''But  in  this  case  we  say  to  you,  it  is  incum- 
bent upon  the  plaintiffs  to  show  negligence,  and  convince 
you  of  negligence."  This  instruction  that  there  was  no 
presumption  of  the  company's  negligence  was  repeated  in 
the  court's  answers  to  plaintiffs'  first  and  defendant's  third 
points.  If  Mrs.  Palmer  had  remained  on  the  car  and  been 
injured  by  the  collision,  no  one  would  think  of  questioning 
the  presumption  of  the  defendant's  negligence.  The  collision 
itself,  without  more,  would  have  been  evidence  that  some 
one  in  the  eqaploy  of  the  company  had  blundered,  or  neglected 
his  duty.  As  a  matter  of  fact,  the  collision  was  due  to  the 
breaking  of  a  brake  chain;  but  the  case  was  within  the  un- 
bending rule,  applicable  to  railroad  and  street  passenger 
railway  companies  alike,  that,  where  a  passenger  on  a  car  is 
injured  without  fault  of  his  own,  there  is  legal  presumption  of 
negligence,  casting  upon  the  carrier  the  onus  of  rebutting  it 
Laing  V.  Colder,  8  Pa.  479, 49  Am.  Dec.  $33;  Sullivan  v.  Phila- 
delphia &  Reading  R.  R.  Co.,  30  Pa.  234,  72  Am.  Dec.  698; 
Meier  v.  Pennsylvania  R.  R.  Co.,  64  Pa.  22;,  3  Am.  Rep. 
581;  Philadelphia  &  Reading  R.  R.  Co.  v.  Anderson.  94  Pa. 
3Sif  39  Am.  Rep.  787;  Fleming  v.  Pittsburg,  etc.,  Ry.  Co., 
158  Pa.  130,  27  Atl.  858,  22  L.  R.  A.  3Si>  38  Am.  St.  Rep. 
83s;  Clow  V.  Pittsburg  Traction  Co.,  158  Pa.  410,  27  AtL 
1004;  Dizey  v.  Philadelphia  Traction  Co.,  180  Pa.  401,  3^ 
Atl.  924;  Kepner  v.  Harrisburg  Traction  Co.,  183  Pa.  24,  38  Atl. 
416.  And  it  is  immaterial  that  the  collision  was  not  due  to 
any  defect  in  the  car  on  which  the  plaintiff  was  riding,  or  the 
machinery  connected  with  it,  but  to  a  broken  appliance  on 
the  car  that  ran  into  it;  for  the  presumption  of  the  defend- 
ant's negligence  arises  not  only  when  the  injury  is  caused  by 
a  defect  in  the  road,  cars,  or  machinery,  or  by  want  of  dili- 
gence or  care  in  those  employed,  but  by  any  other  thing 
which  the  company  can  and  ought  to  control  as  a  part  of  its 
duty  to  carry  the  passenger  safely.  Meier  v.  Pennsylvania 
R.  R.  Co.,  supra.  The  other  thing  here  which  was  under  the 
control  of  the  company  was  the  chain  that  broke  on  another 
car  which  ran  into  the  one  on  which  the  plaintiff  had  been  a 
passenger. 
But  the  plaintiff  was  not  bound  to  wait  for  the  collision. 


Vol  10  R  R  R— Vol  33  Am  &  Ehg  R  Cas,  N  S       601 

Palmer  v.  Warren  St.  Ry.  Co 

It  was  rather  for  her,  under  the  instinct  of  self-preservation* 
to  try  to  escape  from  its  danger,  and,  in  seeking  to  avoid  it, 
she  is  not  necessarily  chargeable  with  neglect  of  her  own 
safety  in  exposing  herself  to  another  risk  1^  jumping  from 
the  car.  The  company  had  confronted  her  with  the  peril 
from  which  she  would  have  escaped,  and  it  is  and  ought  to 
be  responsible  to  her  for  whatever  naturally  followed.  In 
trying  to  save  herself,  she  was,  at  the  same  time,  uncon- 
sciously trying  to  save  the  company  from  the  consequences 
of  its  negligence,  and  of  her  effort  to  do  so  it  ought  to  be  the 
last  to  complain,  unless  it  is  manifest  that  she  acted  rashly  and 
imprudently.  ''In  such  a  case  the  author  of  the  original 
peril  is  answerable  for  all  that  follows.  *  *  ^  If,  there- 
fore, a  person  should  leap  from  the  car  under  the  influence  of 
a  well-grounded  fear  that  a  fatal  collision  is  about  to  take 
place,  his  claim  against  the  company  for  the  injury  he  may 
suffer  will  be  as  good  as  if  the  same  mischief  had  been  done 
by  the  apprehended  collision  itself.  When  the  negligence  of 
the  agents  puts  a  passenger  in  such  a  situation  that  the  dan- 
ger of  remaining  on  the  car  is  apparently  as  great  as  would 
be  encountered  in  jumping  off,  the  right  to  compensation  is 
not  lost  by  doing  the  latter;  and  this  rule  holds  good  even 
where  the  event  has  shown  that  he  might  have  remained  in- 
side with  more  safety."  Penna.  Railroad  Company  v.  Aspell, 
23  Pa.  147,  62  Am.  Dec.  323.  To  this  we  can  add  nothing, 
except  that  a  well-grounded  fear  that  a  collision  is  about  to 
take  place,  which  will  result  in  fatal  or  even  serious  injury  to 
tile  passenger,  is  a  justification  to  him  to  leap  from  the  car; 
and  the  presumption  of  the  common  carrier's  negligence  is 
not  confined  to  the  case  of  injuries  resulting  from  actual 
collision,  but  extends  to  those  caused  by  an  effort  to  escape 
it,  when  made  on  a  well-grounded  belief  that  it  will  occur. 
The  collision  itself  would  admittedly  be  due  to  the  presumed 
negligence  of  the  company,  and  to  no  other  cause  can  be 
attributed  the  manifest  danger  of  it,  from  which  the  plaintiff 
in  this  case  attempted  to  escape.  The  court's  instructions, 
therefore,  should  have  been  that  there  was  a  presumption  of 
the  company's  negligence,  and  that  there  was  no  burden 
upon  the  plaintiff  to  prove  it  until  the  defendant  had  first  re- 
butted the  presumption  of  it. 

In  a£5rming  defendant's  fifth  point  the  court  fixed  too  low 
a  standard  for  the  duty  of  the  railway  company.  More  is  re- 
quired of  a  common  carrier  than  mere  reasonable  precaution 
against  injuries  to  passengers,  and  care  that  its  cars  and 
appliances  are  to  be  measured  by  those  'Mn  known  general 
use."  While  the  law  does  not  require  the  utmost  degree  of 
care  which  the  human  mind  is  capable  of  imagining,  it  does 
require  that  the  highest  degree  of  practical  care  and  diligence 
shall  be  observed  that  is  consistent  with  the  mode  of  trans- 
portation adopted;  and  cars  and  appliances  are  to  be 
measured  by  those  which  have  proved  by  experience  to  be 
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the  most  efficacious  in  known  use  in  the  same  business.  The 
rule  upon  this  subject,  as  laid  down  in  Meier  v.  Pennsylvania 
R.  R.  Co.,  supra,  and  which  should  have  been  followed  by 
the  court  in  answering  the  point,  is:  '^The  utmost  care  and 
vigilance  is  required  on  the  part  of  .the  carrier.  This  rule 
does  not  require  the  utmost  degree  of  care  which  the  human 
mind  is  capable  of  imagining ;  but  it  does  require  that  the 
highest  degree  of  practical  care  and  diligence  should  be 
adopted  that  is  consistent  with  the  mode  of  transportation 
adopted.  Railway  passenger  carriers  are  bound  to  use  all 
reasonable  precautions  against  injury  of  passengers;  and  these 
precautions  are  to  be  measured  by  those  in  known  use  in  the 
same  business  which  have  been  proved  by  experience  to  be 
efficacious.  The  company  is  bound  to  use  the  best  precau- 
tions in  known  practical  use.  That  is  the  rule — the  best 
precautions  in  known  practical  use  to  secure  the  safety  of 
the  passengers;  but  not  every  possible  preventive  which  the 
highest  scientific  skill  might  suggest" 

No  error  was  committed  in  saying  that  the  fact  that  there 
was  a  car  coming  and  going  on  the  same  track  was  not  in 
itself  evidence  of  negligence  by  the  defendant  company,  and 
the  fifth  assignment  is  not  sustained.  The  court's  instmo- 
tions  should  have  made  it  clear  that,  if  the  jury  should  find 
the  plaintifi  acted  from  a  well-grounded,  fear  of  imminent 
danger,  she  was  not  guilty  of  contributory  negligence  in 
jumping  from  the  car.  In  the  portion  of  the  charge  com- 
plained of  in  the  sixth  assignment  the  jury  niight  have  un- 
derstood that,  unless  there  was  actual  danger,  and  she 
jumped  to  escape  it,  she  would  be  guilty  of  negligence.  As 
the  instruction  upon  this  point  was  not  clear,  the  sixth 
assignment  is  sustained.  In  sustaining  the  seventh,  we  need 
only  say  the  question  asked  Mr.  Stewart  was  proper,  and 
should  have  been  allowed. 

All  of  the  assignments  except  the  fifth  having  been  sus- 
tained, the  judgment  is  reversed,  and  a  new  trial  awarded. 


Rolette  v.  Great  Northern  Ry.  Co. 

{Supreme  Court  of  Minnesota^  Nov,  #7, 1903,) 

[97  N.  W.  Rep.  431.] 

Injury  to  Pattencer— Contributory  Negligence— Riding  on  Platform 
or  Crowded  Car.* 
The  mere  fact  that  there  are  no  seats  in  railway  cars  does  not  jnstif  j 
a  person  in  riding  on  a  platform  while  the  train  is  in  motion,  for  so 
lon^  as  he  can  find  standing  room,  by  reasonable  effort,  on  the  inside, 
it  is  his  duty  to  be  there.  Where  it  is  unnecessary  to  stand  or  ride  upon 
a  platform,  going  there  or  standing  there  is  such  negligence  as  will 
prevent  a  recovery  for  personal  injuries  received. 

*See  foot-note  appended  to  Aug^usta  Southern  R.  Co.  v.  Snider  (6a.) , 
9  R.  R.  R.  622, 32  Am.  &  Eng^.  R.  Cas.,  N.  S.,  622,  where  all  the  preced- 
iag  authorities  in  this  series  are  collected. 
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Same— Same— Same. 

If  a  car  be  so  crowded  that  a  reasonably  prudent  man  would  conclude 
that  he  could  not  f^et  inside  without  unreasonable  pushing  and  crowd- 
ing his  way  by  main  force,  the  question  as  to  whether  or  not  he  is 
guilty  of  contributory  negligence,  when  injured  because  of  riding  upon 
the  platform,  is  one  for  the  jury,  under  proper  instructions. 

Same— Riding  on  Platform  of  Crowded  Car— Liability. 

The  mere  fact  that  a  passenger  is  injured  while  necessarily  standing 
upon  the  platform  is  not  in  itself  a  cause  for  action  against  a  railway 
company,  for  there  must  be  some  intervening  act  attributable  to  the 
company,  and  causing  the  injury,  in  order  that  the  passenger  can  re- 
cover. If  the  accident  is  caused  by  the  act  of  the  plaintiff  himself,  or 
by  that  of  another  passenger,  the  act  not  being  the  natural  consequence 
of  the  company's  negligence,  it  is  not  liable. 

Same — Same — Contributory  Negligence. 

It  stands  admitted  that  the  plaintiff,  a  passenger,  was  notified  and 
warned  by  the  conductor  of  the  danger  of  standing  on  the  platform,  and 
was  ordered  to  go  inside  the  cars,  and  that  he  wholly  disregarded  the 
warning  and  order :  held,  that  when  he  was  told  to  go  inside  the  cars 
it  was  his  duty  to  go,  or  at  least  to  try  and  find  a  place  therein  :  held, 
further,  that  on  the  testimony  the  jury  was  not  warranted  in  concluding 
that  plaintiff  made  proper  effort  to  find  standing  room,  or  that  it  could 
not  be  found  inside  the  cars. 

(SyUabus  by  the  Court.) 

Appeal  from  District  Court,  Wadena  County;  Edwin  A. 
Jaggard,  Judge. 

Action  by  Henry  Rolette  against  the  Great  Northern  Rail- 
way Company.  Verdict  for  plaintiff.  From  an  order  deny- 
ing a  new  trial,  defendant  appeals.     Reversed. 

R.  A.  Wilkinson,  Geo.  H.  Reynolds,  and  M.  L.  Country- 
man, for  appellant. 
P.  V.  CoppemoU,  for  respondent. 

COLLINS,  J.  This' action  was  brought  by  a  passenger  on 
an  excursion  train  to  recover  for  personal  injuries  received 
by  him,  alleged  to  have  resulted  from  the  negligence  of  de- 
fendant in  overcrowding  its  train  to  such  an  extent  that  plain- 
tiff could  find  no  sitting  or  standing  room  in  any  of  the 
coaches,  and  was  thereby  compelled  to  stand  upon  the  plat- 
form between  two  of  the  cars,  from  which  he  was  jostled  off 
by  a  fellow  passenger.  There  was  no  allegation  in  the  com- 
plaint, and  no  testimony  introduced  at  the  trial  tending  to 
show,  that  defendant  was  running  its  train  at  an  excessive 
rate  of  speed,  or  that  by  a  sudden  lurch  or  jerk  of  the  train 
the  plaintiff  was  thrown  from  the  platform.  It  appears  that  the 
plaintiff  boarded  the  coach  nearest  the  locomotive  while 
the  train  was  standing  at  the  Cass  Lake  station,  that  he 
passed  through  four  cars  in  endeavoring,  to  find  a  seat,  and 
that  he  was  unable  to  do  so,  according  to  his  testimony.  He 
admitted,  when  testifying,  that  he  was  not  looking  for  stand- 
ing room  when  he  passed  through  these  coaches.  When  he 
reached  the  front  platform  of  the  fifth  coach,  he  found  the 
door  locked,  and  was  unable  to  proceed  further.  He  re- 
mained upon  the  platform  with  other  men,  and  soon  after  the 
train  started  was  jostled  or  pushed  off  by  one  of  his  com- 
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panions,  and  fell  from  thetrain,  receiving  the  injories  coin-> 
plained  of.     It  is  undoubtedly   the  law,  as  settled  in  the 
best-considered  cases,  that  the  mere  fact  that  there  are  no  seats 
in  the  cars  does  not  justify  a  person  in  riding  on  the  platfonn« 
for,  so  long  as  he  can  find  standing  room,   by  reasonable 
effort,  on  the  inside  of  the  cars,  it  is  his  duty  to  remain  there; 
and  also  that,  where  it  is  unnecessary  to  stand  or  ride  upon  the 
platform,  going  there  or  standing  there  is  such  negligence 
as  will  prevent  a  recovery  for  personal  injuries  received; 
and,  further,  that  while  it  is  true  that  it  was  a  duty  incumbent 
upon  the  defendant  to  furnish  a  seat  for  the  plaintiff,  and  not 
merely  standing  room  in  the  aisle  of  the  car,  the  mere  fact 
that  he  was  compelled  to  accept  standing  room,  especially  on 
an  excursion  train,  would  not  justify  him  in  voluntarily  leav- 
ing a  place  of  safety,  such  as  the  inside  of  a  coach,  and  going 
to  one  of  peril — platform,  for  instance.    It  was  well  known 
that  passengers  on  excursion  trains  except  more  or  less  dis- 
comfort, and  must  endure  it    They  are  carried  at  greatly  re- 
duced rates,  and  must  anticipate  crowded  conditions  of  the 
coaches.    If  they  assume  dangerous  places,  it  must  be  upon 
the  ground  of  necessity  alone.     If  such  places  are  assumed  as 
a  matter  of  choice,  and  injury  results,  there  can  be  no  re- 
covery.   The  rule  is  well  stated  as  follows:    ''It  has  been 
frequently  held  that  a  passenger  who  voluntarily  and  unnec- 
essarily rides  upon  the  platform  of  a  railway  car  assumes  the 
risks  which  inevitably  attend  that  exposed  position ;  but,  on 
the  other  hand,  it  has  been  also  hdd  that  a  passenger  is  not,  as 
a  matter  of  law,  guilty  of  negligence  in  standing  on  the  plat- 
form of  cars,  even  while  in  motion,  if  there  is  no  room  inside; 
nor  is  such  passenger  required  to  totally  disregard  the  courte- 
sies of  life  by  violently  pushing  and  crowding  his  way  by 
main  force  through  a  crowd  of  people  in  order  to  reach  the 
inside  of  the  car.    Such  a  rule  would  make  the  question  of 
negligence  depend  upon  the  brute  strength  of  the  passenger. 
If  the  car  be  so  crowded  that  a  reasonably  prudent  man 
would  conclude  that  he  could  not  get  inside  without  unrea- 
sonably pushing  and  crowding  his  way  by  main  force,  and  so 
would  conclude  to  ride  upon  the  platform,  the  question  as  to 
whether  he  is  guilty    of    contributory    negligence,  or  has 
assumed  the  extraordinary  risks  of  that  position,  is  one  for 
the  jury,  under  proper  instructions."    Ward  v.  Railway  Co., 
102  Wis.  215,  78  N.  W.  442.    While  the  testimony  of  wit- 
nesses in  the  nature  of  opinions  was  received  to  the  effect 
that  these  coaches  were  crowded,  and  that  a  large  number  of 
persons  were  standing  in  the  aisles  of  each,  there  was  no 
testimony  whatever  which  would  justify  a  finding  of  the  jury 
that  the  plaintiff  was  compelled  to  remain  upon  the  platform. 
In  fact,  if  we  believe  his  own  statement,  this  platform  was 
crowded  much  more  than  the  inside  of  the  cars,  and  also  that 
he  went  there  simply  because  it  was  cooler  than  elsewhere. 
This  clearly  appears  from  facts  and  circumstances  which  no 
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one  attempts  to  controvert. .  The    plaintiff  himself,   when 
looking  for  a  seat,  passed  through  four  cars  without  noticeable 
di£Bcalty  before  he  reached  the  platform  from  which  he  fell. 
There  is  not  a  particle  of  testimony  tending  to  indicate  that 
he  could  not  have  remained  in  one  of  these  cars,   possibly 
with  more  or  less  discomfort,  but  certainly  in  safety.     It  was 
also  shown  by  his  own  testimony  that  before  and  after  the 
train  started  passengers  were  moving  from  one  coach  to 
another,  and  the  mere  inconvenience  and  discomfort  of  beiog 
jostled  in  the  aisle  by  these  and  other  passengers  would  not 
justify  the  plaintiff  in  going  to  a  place  which  he  knew  was 
dangerous.    Again,  one  of  his  own  witnesses,  who  stood  upon 
the  platform,  and  thinking,  as  he  expressed  it,  that  it  was 
getting  too  wild  there,  went  inside  the  fifth  coach  just  before 
the  accident  happened,  and  found  no  difficulty  in  finding  a 
seat  upon  the  top  of  a  coal  bin  standing  in  the  corner  of  the 
car.     Other  testimony  offered  by  plaintiff  tended  to  show 
that,  while  the  cars  were  crowded,   there  was  no  lack  of 
standing  room  inside.    The  case  seems  to  have  been  tried 
upon  the  part  of  the  plaintiff's  attorney  upon  the  theory^ 
supported  by  Willis  v.  Long  Island  Railway  Co.,  34  N.  Y. 
670,  that  the  plaintiff  was  entitled  to  a  seat,  and,  if  none  was 
furnished  him,  he  was  justified  in  going  upon  the  platform. 
It  is  to  be  noticed  that  in  the  Willis  Case  the  accident  was 
caused  by  an  obstruction  upon  the  track,  tfnd  that  in  several 
other  cases  cited  by  counsel  the  accident  was  caused  either 
by  a  sudden  lurch  of  the  train  or  by  a  defective  track ;  a 
crowded  car  having  nothing  to  do  with  the  resulting  accident. 
Such  cases  are  not  in  point,  and  we  expressly  decline  to  adopt 
the  doctrine  that,  because  a  seat  is  not  furnished  a  passenger, 
he  may  go  into  a  place  of  well-known  danger,  and,  if  injured, 
recover  damages.    The  best-considered  cases,  in  our  judg- 
ment, are  to  the  contrary.    Worthington  v.  Railway  Co.,  64 
Vt.  107,  23  Atl.  590,  IS  L.  R.  A.  326;  Camden,  etc.,  Railway 
Co.  V.  Hoosey,  99  Pa.  492,  44  Am.  Rep.  120;  Fisher  v.  Rail^ 
way  Co.  (W.  Va.)  24  S.  E.  570,  33  L.  R.  A.  69;  Cleveland, 
etc..  Railway  Co.  v.  Moneyhun  (Ind.)  44  N.  E.  1106,  34  L. 
R.  A.  141;  Louisville,   etc.,  Railway  Co.  v.  Bisch  (Ind.)  22 
N.  E.   662;  2  Wood  on  Railroads,  §  308,  and  note;  Beach, 
Contributory  Negligence,  §  149.     It  seems  to  be  well  settled 
that,  even  though  a  passenger  is  compelled  to  stand  upon  the 
platform  of  a  car  by  reason  of  his  inability  to  find  sitting  or 
standing  room  inside,  the  mere  fact  that  be  is  injured  while 
so  standing  is  not  in  itself  a  cause  for  action  against  a  rail- 
way company,  for  there  must  be  some  intervening  act  attrib- 
utable to  the  latter  and  causing  the  injury,  in  order  that  the 
passenger  can  recover.     If  the  accident  is  caused  by  the  act 
of  plaintiff  himself,  or  by  the  act  of  another  passenger,  the 
act  not  being  the  natural  consequence  of  the  company's  ueg- 
ligence,  it  is  not  liable. 
Another  good  reason  exists  why  this  verdict  should  not 
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Stand.  When  the  condactor,  while  taking  tickets,  fonnd 
plaintiff  on  the  platform,  he  warned  him  of  the  danger,  and 
directed  him  to  go  into  a  coach.  He  wholly  disregarded  the 
warning  and  direction.  This  was  testified  to  by  the  con- 
dactor, and  stood  admitted  by  the  plaintiff.  When  the  latter 
was  ordered  to  go  inside  the  coach,  it  was  his  dnty  to  go,  or 
at  least  to  try  to  find  a  place  therein,  and  he  failed  to  do  so. 
The  conrt  so  charged  thus:  '4f  yon  find  from  the  evidence 
that  the  condactor  or  brakeman  informed  the  plaintiff,  or  in- 
formed other  persons  in  his  presence,  that  he  or  they  was  or 
were  in  a  dangeroas  position,  then  it  became  and  was  the 
daty  of  the  plaintiff  to  go  into  the  car,  and  at  least  try  and 
find  a  safe  place,  and  a  failare  so  to  do  would  preclade  a  re- 
covery in  this  action. ''  As  the  facts  to  which  this  part  of  the 
charge  pertained  were  not  in  controversy,  we  are  unable  to  see 
why  the  court  did  not  instruct  that  a  verdict  be  rendered  for 
defendant.  There  was  no  issue  of  fact  to  which  this  instruc- 
tion had  any  reference. 

It  is  further  to  be  noticed  that  from  the  testimony  it  did 
not  appear  that  the  act  of  the  party  who  pushed  or  jostled 
the  plaintiff  from  the  platform  resulted  from  any  negligence 
on  defendant's  part  It  might  have  been  the  result  of  scaf 
fling  or  pushing  which  was  not  caused  by  the  crowded  condi- 
tion of  the  cars  or  of  the  platform,  and  for  which  defendant 
could  not  be  held  liable  under  any  aspect  of  the  case. 

Order  reversed. 

START,  C.  J.,  absent,  sick,  took  no  part. 


Penny  v.  Atlantic  Coast  Line  R.  Co. 

{Supreme  Court  qf  North  Carolina,  Oct.  27,  /90J.) 

[45  S.  E.  Rep.  563.] 

Duty  to  Protect  Passengers  from  Other  Persons.* 

A  railroad  company  owes  to  a  passenger  not  only  the  dnty  of  protect- 
ing^ him  from  the  assaults  of  others,  bnt  also  owes  to  him  the  daty  of 
warning  him,  when  in  the  act  of  alighting,  of  the  dangers  arising  fitnn 
persons  armed  with  pistols  engaging  in  an  altercation  inunediately 
after  having  left  the  train  at  a  station. 

Negligence — Immaterial  Variance. 

The  variance  between  the  allegations  of  the  complaint  in  an  action 
against  a  railroad  company  for  injuries  sustained,  to  the  effect  that  L. 
was  the  conductor  of  the  train,  and  that  through  his  negligence  plain* 
tifiP  was  injured,  and  the  evidence  which  showed  that  C.  was  the  con- 
ductor, was  immaterial,  where  the  evidence  disclosed  negligence  on 
defendant's  part,  and  the  evidence  was  not  objected  to  by  the  compiny. 

Appeal  from  Superior  Court,  New  Hanover  County;  Pee- 
bles, Jud^e. 

Action  by  B.  F.  Penny  against  the  Atlantic  Coast  Line  Rail- 

*8ee  foot-note  appended  to  Dufur  v.  Boston  A  M.  R.  Co.  (Vt.),  9  R.  R* 
R.  711,  32  Am.  A  Eng.  R.  Cas.,  N.  8.,  711. 
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road  Company.    From  a  jadgment  directing  a  nonsuit^  plain- 
tiff appeals.    Reversed. 

E.  K.  Bryan  and  Bellamy  &  Bellamy,  for  appellant. 
Junius  Davis,  John  D.  Bellamy,  and  Rountree  &  Carr,  for 
appellee. 

MONTGOMERY,  J.  The  evidence  in  this  case  was  that 
in  September,  1898,  the  conductor,  Carmon,  of  the  defend- 
ant's train,  made  an  assault  upon  a  passenger,  Sam  Calloway, 
a  few  miles  from  Wilmington;  that  a  man  by  the  name  of  La 
Motte,  who  was  also  in  the  service  of  the  defendant  company, 
bnt  in  another  state,  took  part  in  the  assault;  that  Van 
Amringe,  the  baggage  master  on  that  train,  witnessed  the 
assault,  and  armed  himself  with  a  pistol ;  that  Calloway  was 
^'quieted,''  and  searched  for  weapons,  but  none  were  found; 
that  when  the  train  arrived  at  a  station  called  "Leland,*' 
Galloway,  having  reached  his  destination,  in  leaving  the 
second-class  car,  was  followed  by  La  Motte  to  the  platform, 
when  Calloway  said  to  him, ''What  are  you  going  to  do?" 
that  La  Motte  called  for  a  pistol,  and  one  was  given  to  him 
by  Van  Amringe;  that  La  Motte  tried  to  shoot  Calloway, 
who  was  retreating,  with  his  face  to  La  Motte,  alongside  and 
a  little  off  from  the  first-class  coach;  that  Van  Amringe  was 
standing  at  the  brake  on  the  front  platform  of  the  first-class 
coach,  and  Carmon  on  the  platform  of  the  first-class  coach ; 
that  Van  Amringe  and  Carmon  saw  or  could  have  seen  what 
was  going  on;  that  just  at  that  time  the  plaintiff,  intending  to 
get  off,  came  out  of  the  second-class  car,  walked  by  La  Motte, 
and  across  to  the  platform  of  the  first-class  car,  and  then 
down  the  steps  between  Van  Amringe  and  Carmon,  and 
upon  reaching  the  bottom  step  was  shot  and  badly  hurt  by 
Calloway,  who  had  fired  at  La  Motte.  Van  Amringe 
testified  that,  as  Calloway  retreated.  La  Motte  leveled  the 
pistol  at  Calloway,  and  snapped  it  two  or  three  times  be- 
fore Calloway  got  his  pistol  out  and  opened  fire ;  that  he  saw 
Calloway  with  the  pistol,  and  that  Carmon  could  have  seen  it 
if  he  had  looked.  Van  Amringe  further  testified  that  neither 
he  nor  Carmon  notified  or  warned  the  plaintiff  of  his  danger, 
and  that  the  reason  he  did  not  was  that  he  did  not  think;  ''a 
person  can't  think  of  everything  on  an  occasion  like  that." 
The  plaintiff  testified  that  he  was  not  noticing  anything  as  he 
was  getting  off,  and  did  not  know  that  he  was  in  any  dan- 
ger. 

Upon  an  intimation  by  his  honor  that  the  plaintiff  could 
not  recover  on  the  evidence,  he  submitted  to  a  nonsuit  and 
appealed.  The  evidence,  then,  for  the  present  discussion,  is 
to  be  taken  as  true,  and  in  the  strongest  light  for  the  plaintiff. 
That  being  so,  it  is  evident  that  it  was  the  purpose  of  La 
Motte  to  kill  the  man  Calloway,  whom  he  thought  to  be  help- 
less and  unarmed;  that  Van  Amringe  knew  the  purpose  of 
La  Motte,  and  furnished  him  with  the  instrument  of  death; 
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and  Van  Amringe  said  that  Cannon,  from  where  he  was 
standinKf  could  see  the  negro  Calloway.  ^'He  coald  have 
seen  him,  for  we  all  saw  what  was  going  on,  and  I  suppose  he 
did.     I  did  not  say  he  did  see  him." 

There  is  bat  one  question  in  the  case :    Did  the  defendant 
owe  the  duty  to  the  plaintiff  to  warn  him  as  to  the  danger  of 
the  situation?    If  Calloway  had  intended  to  make  the  assault 
directly  upon  the  plaintiff,  the  duty  of  the  defendant  would 
have  been  to  have  protected  him  to  the  extent  of  its  ability, 
as  is  so  clearly  laid  down  in  Britton  v.  Railroad,  88  N.  C. 
S36,  43  Am.  Rep.  749.     Up  to  the  time  that  case  was  de- 
cided, it  seems  that  there  was  no  express  decision  of  this 
court  on  the  duty  of  a  common  carrier  on  the  subject  of  the 
protection  of  passengers  against  assaults  of  their  fellow  pas- 
sengers or  strangers;  but  the  court  there  said:    ' 'According 
to  the  uniform  tendency  of  these  adjudications  [decisions  of 
other  courts],  which  we  admit  as  authorities,  the  carrier  owed 
to  the  passenger  the  duty  of  protecting  him  from  the  violence 
and  assaults  of  his  fellow  passengers  or  intruders,  and  will  be 
held  responsible  for  his  own  or  his  servant's  neglect  in  this 
particular,  when,  by  the  exercise  of  proper  care,  the  acts  of 
violence  might  have  been  foreseen  and  prevented;  and,  while 
not  required  to  furnish  the  police  force  sufficient  to  over- 
come all  force  when  unexpectedly  and  suddenly  offered,  it  is 
his  duty  to  provide  ready  help  sufficient  to  protect  the  pas- 
senger against  assaults  from  every  quarter  which  might  rea- 
sonably be  expected  to  occur  under  the  circumstances  of  the 
case  and  the  condition  of  the  parties."    This  was  not  a 
direct  assault  by  Calloway  upon  the  plaintiff,  who  was  a  pas- 
senger on  the  defendant's  train  when  he  was  shot  by  Callo- 
way, but  we  think  that  in  law  the  carrier's  duty  would  be 
as  clear  to  warn  and  give  notice  to  an  alighting  passenger 
who  was  in  danger  of  being  injured  by  violence  at  the  hands 
of  outside  parties  as  it  would  be  to  protect  them  against 
assaults  at  the  hands  of  others.     It  seems  to  us  that  the  same 
rule  would  apply  in  both  cases.    The  defendant  was  charged 
with  the  plaintiff's  safe  exit  under  the  rule  laid  down.    The 
imminence  and  suddenness  of  the  danger,  as  well  as  the 
strength  and  numbers  of  those  offering  violence  to  passengers, 
would  be  matters  to  be  considered  by  the  jury  in  connection 
with  the  carrier's  duty.     In  this  case,  however,  the  evidence 
discloses  culpability  on  the  part  of  the  defendant  in  that  Van 
Amringe,   the  baggage  master,  without  any  excuse  or  matter 
of  extenuation,  brought  about  the  act  of  violence  by  which 
the  plaintiff  was  injured;  and,  according  to  his  evidence,  the 
conductor,  Carmon,  knew  or  might  have  known  what  was 
going  on. 

In  the  complaint  it  was  alleged  that  La  Motte  was  the  con- 
ductor of  the  train,  and  through  his  negligence  in  failing  to 
notify  the  plaintiff  of  his  danger  the  plaintiff  was  injured, 
while  the  evidence  shows  that  Carmon  was  the  conductor. 
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That  IS  immaterial,  for  the  evidence  discloses  a  case  of  neglif- 
fence  on  the  part  of  the  defendant,  and  it  makes  no  difier- 
ence  that  Carmon  was  the  conductor  instead  of  La  Motte,  as 
was  alleged  in  the  complaint.  And,  besides,  the  evidence 
was  not  objected  to  by  the  defendant  Robeson  v.  Hodges, 
105  N.  C.  49,  1 1  S.  E.  263. 
-    Error.    .  

Yazoo  &  M,  V.  R.  Co.  v.  Hatch. 

{.Supreme  Court  of  Mississippi  ^  Feb.  S,  1904,) 

[35  So.  Rep.  941.] 

Carriers — Injury  to  Passengers— Evidence.* 

Bvidence  held  to  justify  a  verdict  for  plaintiff  for  injuries  while  a 
passenger  in  alig-hting  from  a  train. 

Appeal  from  Circuit  Court,  Leflore  County;  T.  McC.  Kim- 
brough.  Judge. 

Action  by  Mrs.  E.  J.  Hatch  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Suit  by  Mrs.  E.  J.  Hatch  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Company  to  recover  damages  for  personal 
injuries  received  by  her  in  alighting  from  a  train  of  the  de- 
fendant at  Sidon«  Miss.  From  a  verdict  and  judgment  for 
plaintiff  for  $10,000,  defendant  appeals. 

On  the  trial  in  the  court  below  plaintiff  testified  that  she 
got  on  the  train  at  Greenwood  with  a  ticket  to  Sidon,  and 
took  her  seat  on  the  third  seat  on  the  left  side  of  the  ladies* 
car,  next  to  the  front  one.  When  the  train  got  to  Sidon,  and 
was  announced,  she  got  up  to  get  off;  and  when  she  got  up 
she  picked  up  her  umbrella  and  bundles,  and  just  when  she 
got  in  the  aisle  of  the  car  it  jarred  a  little,  and  she  steadied 
herself,  and  the  train  stopped.  It  was  then  still.  She  got 
out  on  the  platform  and  to  the  top  step.  She  saw  the  flag- 
man out  there,  and  thought  he  was  going  to  help  her  off,  but 
he  did  not.  When  she  got  to  the  top  step  they  gave  the  sig- 
nal, and  she  did  not  know  what  it  was  for,  and  the  train 
moved  and  jerked  her,  and  she  fell  and  was  hurt.  She  did 
not  try  to  get  off  the  train,  did  not  know  what  the  signal  was, 
and,  if  the  train  would  have  stood  still,  she  would  have  tried 
to  swing  down.  She  was  58  years  old,  could  not  hear  at  all 
out  of  the  left  ear,  and  not  very  well  out  of  the  other.  She 
had  an  umbrella  and  a  package  with  her.  The  flagman  did 
not  assist  her  with  her  bundles  and  packages.  They  were  not 
troublesome  to  her.  She  had  them  fixed  so  they  would 
not  be.     She  did  not  stop  on  the  platform  any  time  before 

*A8  to  the  care  due  alighting  passengers,  see  foot-note  appended  to 
Richmond  Traction  Co.  v.  Williams  (Va.),  9  R.  R.  R.  754,  32  Am.  & 
Eng.  R.  Cas.,  N.  S.,  754,  where  all  the  preceding  authorities  in  this 
series  are  collected. 

10  R  R  R— 39 
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«he  wsilked  down  the  steps,  did  not  notice  about  die  craond 
whetlier  it  was  high  or  not,  and  did  not  notice  to  see  whether 
she  was  in  the  regnlar  place  for  passengers  to  get  oSL  The 
flagman  gave  the  signal,  and  as  so6n  as  she  stepped  on  the 
bottom  step  the  train  moved.  She  saw  the  signal  before  she 
got  down  on  the  bottom  step,  bat  she  did  not  know  what  it 
was  for,  and  did  not  ask  the  flagman  what  it  was.  Did  not 
hear  the  flagman  tell  her  to  stop. 

Several  witnesses  testified  for  plaintiff  that  the  train  did  not 
stop  long  enough  ior  passengers  to  get  off  before  it  moved 
up,  and  that  the  moving  of  the  train  was  the  caose  of  plain- 
tiff's fall.  As  to  the  extent  of  the  injaries  received,  two 
physicians  testified.  Their  testimony  was  to  the  effect  that 
plaintiff  received  a  fracture  of  the  large  bone  where  the  knee 
cap  was,  and  that  there  was  a  rupture  of  the  big  ligament  of 
the  knee  cap,  and  that  she  would  probably  never  be  able  to 
walk  again  without  crutches,  and  that  the  injury  was  per- 
manent, and  that  she  suffered  greatly  from  these  injuries. 
Plaintiff  herself  testified  that  she  was  still  suffering  at  the 
time  of  the  trial. 

The  theory  of  defendant  was  that  the  train  on  which 
the  plaintiff  went  to  Sidon  was  a  car  longer  than  usual, 
having  an  extra  car  for  the  mail ;  that  it  stopped  at  Sidon 
with  the  engine  and  main  part  of  the  train  in  the 
usual  place,  but  that  because  of  the  extra  coach  the  ladies* 
coach  in  which  the  plaintiff  was,  and  which  was  the  rear  car 
of  the  train,  was  located  at  little  north  of  the  place  where  the 
ladies  generally  get  off,  and  where  the  ground  was  a  few  inches 
lower,  and  it  was  not  quite  so  easy  to  get  out;  that  when  the 
train  stopped  the  flagman,  who  was  on  the  steps  when  the 
plaintiff  got  off,  seeing  her  and  others  coming,  gave  the  sig- 
nal to  the  engineer  to  pull  up  a  little  for  the  purpose  of  afford- 
ing a  more  convenient  landing,  and  this  the  engineer  did, 
pulling  up  slowly,  and  without  any  unusual  jerks,  only  about 
half  a  car  length;  that  in  the  meantime  plaintiff,  having 
reached  the  platform,  took  the  notion  the  train  was  going 
out  of  the  station  with  her,  and  began  to  descend  the  steps  to 
get  off;  that  the  flagman,  seeing  her,  notified  her  not  to  get 
off,  that  the  train  would  stop,  and  that  he  repeated  this 
warning  as  she  came  on  down  the  steps,  that  she  disre- 
garded this  warning,  and  stepped  off  notwithstanding;  that 
she  was  incumbered  with  luggage,  having  things  in  both 
hands,  thereby  disabling  herself  from  using  the  handhold  on 
the  car,  and  when  she  stepped  off  she  did  so  awkwardly,  and 
was  hurt.  The  evidence  for  defendant  sustained  this  view 
of  the  case. 

The  court  gave  the  following  instructions  for  plaintiff, 
which  were  objected  to  by  the  defendant: 

''No.  2.  The  court  instructs  the  jury  for  Mr^.  Hatch  that  it 
was  the  duty  of  the  railroad  company  to  use  the  utmost 
caution  and  extraordinary    vigilance    in    transporting    its 
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passengers  and  in  delivering  them  at  their  destination.  Ais- 
sengers  are  entitled  to  be  safely  delivered  at  their  destina- 
tion by  being  allowed  to  alight  from  the  cars  wtthont  danger. 
It  was  the  dnty  oi  the  railroad  company,  if  its  employees 
knew  she  was  attempting  to  get  off  the  train,  to  observe 
whether  Mrs.  Hatch  had  actually  alighted  from  the  car  bc« 
fore  the  train  was  started  again,  and  if  the  railroad  compaioy 
failed  to  so  observe  whether  she  had  alighted  before  the  train 
was  started  again^  and  by  starting  the  train  injured  Mis. 
Hatch  while  she  was  nsing  due  care  in  alighting  from  the 
train,  then  the  jury  must  find  for  the  plaintiff. 

"No.  3.  The  court  instructs  the  jury  for  Mrs.  Hatch,  if 
they  believe  from  the  evidence  that  Mrs.  Hatch,  at  Green** 
wood,  on  the  evening  of  the  injury,  purchased  a  ticket  for 
Sidon,  and  boarded  the  railroad  company's  passenger  train  to 
go  to  Sidon ;  that  she  chose  and  occupied  the  seat  near  the 
front  end  of  the  ladies'  coach  for  the  purpose  of  speedily 
alighting  from  the  train  when  the  same  should  reach  Sidon; 
that  the  conductor  of  the  train  took  up  Mrs.  Hatch's  ticket 
before  reaching  Sidon;  that  Mrs.  Hatch  was  56  or  S7  yeaia  of 
age,  and  appeared  to  be  about  that  age,  and  was  seen  by  the 
conductor  at  the  time  he  took  up  her  ticket;  that  just  before 
reaching  and  at  the  usual  distance  from  Sidon  the  flagman, 
whose  duty  it  was  to  do  so,  came  to  the  ladies'  coach  where 
Mrs.  Hatch  was,  and  announced  the  station,  ^ Sidon';  that 
she  waited  in  her  seat  until  the  train  stopped  at  Sidon  in  the 
usual  place  where  passengers  ordinarily  aiighf,  and  immedi* 
ately  after  the  train  stopped  she  got  up  and  started  for  the 
front  steps  of  the  said  coach  for  the  purpose  of  alighting  from 
the  train;  that  the  train  stopped  an  insufficient  length  of 
time  for  her  to  get  ofi;  that  by  the  time  she  got  on  the 
said  steps  the  train  was  again  in  motion;  that  the  train 
had  then  moved  not  exceeding  a  half  a  car  length,  or  i^i 
feet,  and  was  going  very  slowly;  and  that  Mrs.  Hatch, 
while  using  ordinary  care  and  caution,  attempted  to  alight 
from  the  train  by  way  of  the  said  steps  at  this  point,  and 
in  so  attempting  to  alifi:ht  from  the  train  fell  or  was  thrown 
to  the  ground — ^then  the  jury  must  find  for  the  plaintiff, 
Mrs.  Hatch,  although  the  jury  believe  that  the  train  was. in 
motion  when  she  attempted  to  alight  therefrom." 

''No.  5.  The  court  instructs  the  jury  for  Mrs.  Hatch  that, 
although  they  relieve  from  the  evidence  that  the  flagman. 
King,  called  to  Mrs.  Hatch  'not  to  get  off,  the  train  was  going 
to  stop,'  or  words  to  that  effect,  yet  if  after  that  she  was 
thrown  irom  the  steps  of  the  car  by  the  negligent  movement 
of  the  train  while  she  was  attempting  to  alight,  using  ordi- 
nary care,  they  must  find  for  Mrs.  Hatch,  and  assess  her 
damages  at  the  amount  shown  by  the  evidence,  not  exceed- 
ing ten  thousand  dollars. ' ' 

"No.  9.  The  court  instructs  the  jury  for  Mrs.  Hatch  that 
although  they  may  believe  that  the  flagman  of  the  train  called 
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to  Mrs.  Hatch  and  told  her  not  to  get  o£f  the  train,  and  that 
the  train  would  stop,  yet  before  the  jury  can  consider  this  as 
an  element  of  contributory  negligence  they  must  believe  from 
the  evidence  that  3aid  injunction  or  warning  was  given  by 
the  flagman  in  such  a  tone  of  voice  and  manner,  in  time  to 
prevent  the  injury,  as  must  have  been  heard  and  acted  upon 
by  a  person  of  ordinary  care  and  prudence,  of  the  apparent 
age  and  infirmity  of  Mrs.  Hatch,  and  amid  circumstances  and 
surroundings  similar  to  those  existing  at  the  time  of  the  in- 
jury as  disclosed  by  the  evidence  in  the  case." 

"No.  II.  The  court  instructs  the  jury  for  Mrs.  Hatch  that 
although  they  may  believe  that  the  flagman  of  the  train 
•  called  to  the  plaintiff  once  or  twice,  in  a  tone  of  voice  sufiB- 
ciently  loud  to  be  heard  by  persons  of  ordinarily  good  hear- 
ing in  the  same  position,  not  to  get  off  at  that  time  and 
place,  and  that  the  train  would  stop,  and  plaintiff  either 
failed  to  hear  him  because  of  partial  deafness  or  declined  to 
regard  his  warning,  and  alighted  from  the  train  while  in 
motion,  and  was  thereby  injured,  yet  before  they  can  find  for 
defendant  they  must  further  believe  from  the  evidence  that 
the  said  warning  was  given  to  her  in  time  to  have  prevented 
the  injury  if  plaintiff  had  acted  upon  the  same  with  ordinary 
caution,  and  that  if  plaintiff  had  heard  said  warning,  and  had 
acted  thereon  as  a  person  of  ordinary  care  and  prudence, 
after  the  same  was  given  by  the  flagman,  the  injury  would 
not  have  occurred.  * ' 

Defendants  motion  for  a  new  trial  was  overruled,  and  it 
appeals. 

Mayes  &  Longstreet,  for  appellant. 
Gwin  &  Mounger,  for  appellee. 

TRULY,  J.  When  the  instructions  for  appellee,  substan- 
tially correct  in  themselves,  are  considered  in  connection 
with  the  numerous  instructions  by  which  the  appellant's 
theory  of  the  case  was  presented  to  the  jury,  it  is  perfectly 
clear  to  our  minds  that  the  jury  were  in  no  wise  misled. 
Taking  the  record  as  a  whole,  we  find  no  error  of  law,  and, 
as  the  facts  justify  the  jury  in  arriving  at  the  verdict  reached, 
the  judgment  herein  is  affirmed. 


Illinois  Cent.  R.  Co.  v.  Harper. 

{Supreme  Court  o/ Mississippi,   Jan,  9S*  ^904») 

[35  So.  Rep.  764.1 

Ejection  of  Passenger— Evidence— Route — Declarations  of  Agents. 

In  an  action  by  a  passenger  against  a  railroad  for  ejection  from 
the  train,  evidence  as  to  the  declarations  of  ticket  agents  and  a  former 
conductor  as  to  the  proper  train  for  plaintiff  to  take  were  competent, 
where  the  ticket,  on  its  face,  contained  no  information  as  to  which 
route  should  be  taken,  and  did  not  advise  passengers  of  a  rule  of  the 
compan>  that  they  must  go  by  direct  routes. 
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Carrier's  Rules — Whether  Binding  on  Passenger. 

A  passeng'er  is  not  bound  by  a  rule  of  the  railroad,  of  which  she  haa 
no  knowledge,  requiring  passengers  to  go  by  a  direct  route. 

Passenger  on  Wrong  Train — Explanations— Duties  of  Conductor.* 

A  conductor  must  listen  to  the  explanation  of  a  passenger  on  the 
wrong  train,  to  the  effect  that  the  ticket  agent  who  sold  her  her  ticket 
and  the  conductor  on  the  previous  train  had  told  her  that  her  ticket  en* 
titled  her  to  travel  over  that  route ;  and,  having  heard  such  explana- 
tion, it  was  a  willful  wrong,  warranting  exemplary  damages,  for  the 
conductor  to  put  her  off,  unattended,  and  in  the  nighttime,  although  he 
acted  in  a  gentlemanly  manner  and  was  guilty  of  no  insolent  condnct. 

Passenger  on  Wrong  Car— Duty  of  Conductor  to  Assist  Passenger. 

Where  a  passenger  was  directed  by  a  ticket  agent  to  take  the  wrong 
car  of  a  train,  but  such  mistake  was  corrected  by  the  conductor,  it  waa 
not  the  duty  of  the  conductor  to  escort  the  passenger  to  the  right  car ; 
the  train  being  vestibuled,  and  she  not  being  ill  to  such  a  degree  as  to 
require  assistance. 

Exemplary  Damages— Pleading. 

Where  a  declaration  contained  two  counts,  the  first  of  which  stated 
a  cause  of  action  for  exemplary  damages,  and  the  second  of  which 
stated  no  cause  of  action  at  all,  but  plaintiff  claimed  only  actual  dam- 
ages under  the  first  count,  and  claimed  exemplary  damages  under  the 
second  count,  and  the  court  instructed  in  accordance  with  the  complaint, 
and  the  jury  returned  a  verdict  which,  from  its  amount,  obviously 
included  exemplary  damages,  the  judgment  will  be  reversed,  although 
a  verdict  for  a  larger  amount  than  was  actually  given  would  have  been 
sustained  under  the  first  count. 

Appeal  from  Circuit  Court,  Zallabusha  County;  Sam 
C.  Cook,  Judge. 

Action  by  Mrs.  W.  G.  Harper  against  the  Illinois  Central 
Railroad  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Reversed. 

Mayes  &  Longstreet  and  J.  M.  Dickinson*  for  appellant*. 
Brewer  &  Creekmare,  for  appellee. 

WHITFIELD*  C.  J.  Mrs.  Harper  lived  at  Henderson^ 
Ky.;  had  been  living  there  about  i8  months.  Prior  to  that 
time  she  had  lived  at  Water  Valley,  Miss.  On  the  24th  of 
Inly,  1901,  desiring  to  make  "a  visit  to  Water  Valley,  she 
bought  a  ticket  from  Henderson,  Ky.,  to  Water  Valley,  Mis8.» 
from  the  ticket  agent  at  Henderson.  She  had  lived  at 
Grenada,  Miss.,  before  she  lived  at  Water  Valley,  and  l^er 
husband  and  herself  desired  that  she  should  go  by  way  of 
Grenada,  because  she  had  acquaintances  there.  She  says 
that  she  preferred  that  route,  because  she  did  not  know 
where  she  would  be  delayed  on  the  direct  route  by  way  of 
Jackson,  Tenn.,  in  the  nighttime,  and  her  .husband  and  her* 
self  desired  that  she  should  go  by  way  of  Memphis,  and  stop 
over  at  Grenada.  The  agent  told  her  that  there  was  no  differ- 
ence in  the  price  of  tickets,  and  she  took  the  Memphis  route. 
The  defendant  company  had  two  routes:  One  from  Hender^ 
SOP,  via  Jackson,  Tenn.,  to  Water  Valley,  called  the  direct 

*See  foot-note  appended  to  Brown  v,  Raoid  Ry.  Co.  (Mich.),  9  R.  R. 
R.  802,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  802,  where  all  the  preceding  au^ 
thorities  in  this  series  are  collected. 
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route ;  but  the  local  train  ran  over  this  route.  The  other 
route  was  from  Henderson,  Ky.,  via  Princeton,  Ky.,  to  Mem- 
phis, Tenn.«  and  Grenada,  Miss.  Over  this  the  fast  train 
ran.  When  Mrs.  Harper  got  to  Princeton,  Ky.,  she  inter- 
viewed the  ticket  agent  of  the  defendant  company  there,  and 
be  told  her  to  take  the  Memphis  train — positively  told  her 
not  to  take  the  other  train.  She  accordingly  took  the  Mem- 
phis train  at  Princeton.  When  the  conductor  of  the  train 
came  around  for  tickets,  she  asked  him  if  she  was  all  right— 
if  she  could  go  by  way  of  Memphis.  He  told  her  that  cer- 
tainly she  could  go  that  way,  and  honored  her  ticket,  and 
carried  her  to  Brighton,  Tenn.,  within  one  half  hour's  run  of 
Memphis.  She  was  much  nearer  Water  Valley  at  Brighton, 
going  via  Memphis,  than  she  would  have  been  returning  from 
Brighton  to  Fulton,  Ky.,  and  thence  going  to  Water  Valley. 
But  at  Brighton  another  conductor  refused  to  pass 
her  any  further  on  that  ticket;  saying  that  the  ticket 
was  for  the  other  route,  and  not  good  on  that  route, 
and  that  she  would  have  to  get  off.  It  was  then  aboat 
halt  past  8  at  night.  Mrs.  Harper  fully  explained  to 
him  all  that  had  passed  between  her  and  the  two  ticket  agents 
and  the  conductor.  On  this  point  she  says:  ^'I  told  him 
the  man  had  sold  me  a  ticket  for  that  route,  and  all  the  other 
railroad  officials  had  instructed  me  to  go  on  that  way,  and 
that  I  could  not  see  why  I  could  not;  that  I  would  get  to 
Water  Valley  at  6:30  in  the  morning,  and  the  other  way 
would  put  me  at  Water  Valley  the  day  after ;  and  that  I  had 
bought  the  ticket  for  that  route.  He  put  me  off  against  my 
will;  just  willfully  put  me  off.  Of  course,  he  did  not  take 
me  bodily  and  put  me  off,  but  he  told  me  I  had  to  do  it,  and, 
of  course,  I  did  it  I  went  back  to  Fulton  and  spent  the 
night."  She  further  testifies  that  he  positively  refused  to 
accept  any  explanation  from  her.  She  got  to  Fulton  on  the 
back  train  about  10  o'clock  that  night.  She  would  have  been 
in  Memphis  in  another  hour  oir  the  route  she  was  on.  She 
stayed  in  the  hotel  in  Fulton  until  5  o'clock  the  next  morn- 
ing. She  knew  no  person  at  Brighton,  Tenn.,  and  stayed  at 
tfa^  depot  there  about  20  minutes,  until  the  train  going  to 
Fulton  came  along.  This  was  an  accommodation  passenger 
train.  At  Fulton,  Ky.,  the  ticket  agent,  according  to  her 
testimony,  which  the  jury  believed,  pointed  out  to  her  the 
train  which  he  said  was  going  to  Water  Valley,  and  also  the 
very  coach  on  the  train  which  she  should  take  to  go  to 
Water  Valley.  After  the  train  had  started,  the  conductor  of 
this  train  which  she  was  on  told  her  that  she  was  on  the 
wrong  train,  but  that  he  would  put  her  on  the  right  train 
directly.  She  says  that  by  this  time  she  was  almost  desper- 
ate, that  she  was  really  sick  from  anxiety  and  worry,  and  that 
she  notified  the  conductor  that  she  was  thus  sick  from 
anxiety  and  worry.  She  had  really  gotten  on  the  car  that 
went  to  Nashville,   Tenn.,   from  Martin,  Tenn.    The  con- 
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ductor  failed  to  keep  his  promise  to  put  her  in  the  right 
coach,  and  she  was  about  to  be  carried  to  Nashville,  Tenn., 
from  Martin;  but  she  pulled  the  bell  rope  and  stopped  that 
train,  and  got  off  at  Martin,  and  found  herself  about  50  yards 
irom  the  train  gging  to  Water  Valley,  but  it  was  just  pulling 
out,  and  thus  she  got  left,  so  far  as  that  train  was  concerned* 
She  went  to  a  hotel  so  sick  that  she  could  not  go  to  the  din- 
ner table,  and  dinner  was  served  in  her  room.    She  stayed  at 
Martin  all  day,  sick,  and  had  to  go  to  bed.     She  then  took, 
at  last,  the  right  train,  and  reached  her  destination,  after  all 
this  worry,  vexation,  and  delay — quite  enough  to  make  any 
woman  traveling  by  herself  thoroughly  sick  from  anxiety  and 
worry.     She  stated  that  the  agent  at  Henderson  told  her  ex- 
pressly to  go  by  Memphis,  because  she  would  make  better 
connection  that  way,  and  that  she  went  through  Memphis, 
because  she  passed  through  Memphis  in  the  night     She  says 
that  she  had  gone  from  Water  Valley  to  Henderson  by  way 
of  Memphis,  buying  her  ticket  at  Water  Valley  via  Grenada; 
that  she  bad  gone  that  way  twice.     She  says  that  the  con- 
ductor at  Brighton  was  not  insolent,  but  he  was  positive,  and 
compelled  her  to  get  off.     She  further  testifies  that  the  cir- 
caitous  route  from  Henderson  to  Water  Valley  was  neverthe- 
less  the  quickest  route,  by  five  hours,  because  over  that  route 
the  fast  train  ran.     She  further  says  that  the  conductor  on  the 
train  from  Princeton  told  her  that  the  Memphis  route  was 
the  best  route,  and  that  she  remained  on  the  train  on  his 
advice  nntil  they  got  to  Brighton — nearly  to  Memphis.    She 
says  that  both  the  conductor  and  the  ticket  agent  at  Brighton 
told  her  to  take  that  route.    The  proof  of  actual  damages  in 
a  small  amount — some  $17 — was  made.    The  jury  returned  a 
verdict  for  the  plaintiff  for  $817. 

The  chief  contention  on  the  part  of  the  appellant  is  that  it 
was  incompetent  to  admit  the  declarations  of  the  two  ticket 
agents  at  Henderson  and  Princeton,  and  of  the  conductor  on 
the  train  from  Princeton,  Ky.,  to  Brighton,  Tenn.    This  con* 
tention  is  unsound.     The  ticket,  on  its  face,  contained  no 
information  as  to  which  route  should  be  taken,  nor  did.it 
advise  appellee  of  the  rule  of  the  company  relied  on  here — 
that  passengers  on  their  trains  must  go  by  the  direct  route. 
Mr.  Justice  Lamar,  speaking  for  the  United  States  Supreme 
Court,  in  N.  Y.,  L.  E.  &  W.  R.  Co.  v.  Winter's  Administra- 
tor, 143  U.  S.,  at  pages  69,  70,  12  Sup.  Ct.  at  page  359;  36  L. 
Ed.,  at  pages  78,  79,  says:    ''The  grounds  upon  which  it  is 
insisted  that  the  evidence  referred  to  was  inadmissible  are 
that  the  ticket  itself,  and  the  rules  and  regulations  of  the  road 
with  respect  to  stop-over  checks,  constitute  the  contract  be- 
tween the  passenger  and  the  road,  and  the  only  evidence  of 
SQch  contract,  and  that  no  representations  made  by  a  ticket 
seller  could  be  received  to  vary  or  change  the  terms  of  such 
contract.    This    contention    cannot    be    sustained,   and^  is 
opposed  to  the  authorities  upon  the  subject.    While  it  may 
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be  admitted,  as  a  general  rule,  that  the  contract  between  the 
passenger  and  the  railroad  company  is  made  op  of  the  ticket 
which  he  purchases,  and  the  rules  and  regulations  of  the  road, 
yet  it  does  not  follow  that  parol  evidence  of  what  was  said 
between  the  passenger  and  the  ticket  agent  from  whom  he 
purchased  his  ticket,  at  the  time  of  such  purchase,  is  inad- 
missible, as  going  to  make  up  the  contract  of  carriage,  and 
forming  a  part  of  it.  In  the  first  place,  passengers  on  rail- 
road trains  are  not  presumed  to  know  the  rules  and  reguU- 
tions  which  are  made  for  the  guidance  of  conductors  and 
other  employees  of  railroad  companies  as  to  the  internal 
affairs  of  the  company,  nor  are  they  required  to  know  them. 
Hufford  V.  Grand  Rapids  &  L  R.  Co.,  64  Mich.  631  [31  N.  W. 
$44,  8  Am.  St.  Rep.  859].  In  this  case  there  is  no  evidence, 
as  already  stated,  that  notice  or  knowledge  of  the  existence 
of  the  rules  of  the  defendant  company,  or  what  they  were, 
with  respect  to  stop-over  privileges,  was  brought  home  to  the 
plaintiff  at  the  time  he  purchased  his  ticket,  or  at  any  time 
thereafter.  There  was  nothing  on  the  face  of  the  ticket  to 
show  that  a  stop-over  check  was  required  of  the  passenger  as 
a  condition  precedent  to  his  resuming  his  journey  from  Olean 
to  Salamanaca  after  stopping  off  at  the  former  place.  It  is 
shown  by  the  evidence  that  Olean  was  a  station  at  which 
stop-over  privileges  were  allowed.  Under  such  circum- 
stances, it  was  entirely  proper  for  the  passenger  to  make  in- 
quiries of  the  ticket  agent,  and  to  rely  upon  what  the  latter 
told  him  with  respect  to  his  stopping  over  at  Olean.  Hufford 
V.  Grand  Rapids  &  J.  R.  Co.,  supra;  Palmer  v.  Charlotte, 
C.  &  A.  R.  Co.,  3  S.  C.  580  [16  Am.  Rep.  7So];  Bumham  v. 
Grand  Trunk  R.  Co.,  63  Me.  299  [18  Am.  Rep.  220];  Murdock 
V.  Boston  &  A.  R.  Co.,  137  Mass.  293  [50  Am.  Rep.  307]; 
Arnold  v.  Pennsylvania  R.  Co.,  115  Pa.  136  [8  Atl.  213,  2  Am. 
St.  Rep.  542]." 

This  is  decisive  of  two  propositions:  First,  that  these 
declarations  were  competent;  and,  second,  that  this  appeUee 
was  not  bound  by  this  alleged  rule,  of  which  she  had  no 
knowledge.  It  will  be  noted  that  this  holding  of  the  United 
States  Supreme  Court  is  squarely  to  the  effect  that  the  appet 
lee  would  not  have  been  bound  by  the  rule  unless  information 
of  it  had  been  communicated  to  her,  in  any  event.  It  is  not 
necessary,  however,  in  this  case,  on  its  facts,  to  hold  that  the 
appellee  should  rely  on  this  statement  of  the  principle  in  its 
strictness,  though  we  think  the  principle  is  just  as  stated  by 
the  United  States  Supreme  Court.  For  here  it  is  manifest 
that  she  did  make  inquiry  of  the  ticket  agent  and  of  the  con- 
ductor as  to  what  route  she  should  take,  and  the  authorities 
cited  by  learned  counsel  for  the  appellant  go  no  farther  than 
to  hold  that,  where  there  is  a  rule  such  as  here  involved,  it  is 
the  duty  of  the  intending  passenger  to  find  out  what  route  he 
should  take,  by  inquiry,  and  that  it  is  not  the  duty  of  the 
railroad  company  to  bring  home  notice  of  this  rule  to  such 
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i&tending  passenger,  otherwise  than  in  answer  to  inquiry.  In 
the  case  of  Church  v.  Chicago,  etc.,  R.  Co.  (S.  D.)  26  L.  R. 
A.  616 — which,  it  should  be  noted,  was  decided  without  any 
counsel  appearing  for  the  appellee,  the  passenger — the  court 
reviews  several  authorities  upon  this  particular  question,  as 
to  which  the  editor,  in  the  footnote,  says:  '^Very  few  pre* 
cedents  exist.'*  One  of  these  authorities,  relied  on  by  appel- 
lant (Chicago  &  A.  R.  Co.  v.  Randolph.  $  Am.  Rep.  60), 
distinctly  says,  "The  required  information  can  always  be  had 
from  the  agent  where  the  ticket  is  purchased,  and  it  is  but 
reasonable  to  require  passengers  to  obtain  the  information, 
and  to  act  upon  it.''  In  Cheney  v.  Boston,  etc.,  R.  Co. 
(Mass.)  45  Am.  Dec.  190,  speaking  upon  this  point,  the 
court  says,  "The  plaintiff  might  have  inquired  and  informed 
himself  of  that. "  This  is  precisely  what  this  plaintiff  did, 
and  "the  direful  spring  of  the  woes  unnumbered"  which  this 
plaintiff  suffered  Was  precisely  the  misinformation  given  her 
by  the  ticket  agent.  If  it  were  a  sound  legal  proposition  that 
the  company  is  not  bound  unless  the  plaintiff  informs  himself 
of  the  rule,  still  that  condition  was  fully  complied  with  in  this 
case.  Before  passing  from  the  Church  Case,  supra,  we  desire 
to  say  that  the  only  erroneous  information  given  in  that  case 
was  given  by  a  mere  gate  keeper  at  the  Milwaukee  depot, 
whose  sole  duty,  as  pointed  out  at  page  619,  26  L.  R.  A.,, 
was  "to  assist  passengers  in  getting  on  the  right  trains."  As 
stated:  "He  did  not  give  her  any  misinformation.  He 
simply  did  not  advise  her  of  changes  to  be  made  at  a  junction 
five  hundred  miles  distant."  Mrs.  Harper  was  not  dealing 
with  a  gatekeeper.  She  dealt  with  the  ticket  agent,  who  was 
authorized  to  give  the  very  information  she  sought.  Other 
authorities  showing  the  competency  of  the  declarations  of 
the  ticket  agent  and  conductor,  if  any  are  needed,  may  be 
found  in  the  learned  note  to  Robinson  v.  So.  Pac.  R.  Co.,  28 
L.  R.  A.  775.  It  is  also  relied  on  and  insisted  by  counsel  for 
appellant  that,  as  between  the  conductor  and  the  passenger, 
it  was  not  the  duty  of  the  conductor  to  listen  to  the  explana- 
tion made  by  Mrs.  Harper.  K.  C,  M.  &  B.  R.  Co.  v.  Riley, 
68  Miss.  765,  9  South.  443,  13  L.  R.  A.  38,  24  Am.  St.  Rep. 
309,  and  Railroad  Co.  v.  Drummond,  73  Miss.  813,  20  South. 
7,  are  decisive  of  the  unsoundness  of  this  view.  In  the 
Drummond  Case  the  passenger  simply  protested;  he  did  not 
make  any  explanation;  and  it  was  on  this  ground  that  the 
decision  proceeded.  It  was  not  only  the  duty  of  the  conductor 
to  listen  to  this  most  reasonable  explanation,  but,  having 
heard  it,  as  he  did,  it  was  wrong — a  willful  wrong  warranting 
the  imposition  of  exemplary  damages — to  put  this  lady  off  the 
train  under  the  circumstances.  It  is  none  the  less  a  willful 
wrong  because  he  acted  in  a  gentlemanly  manner,  and  was 
guilty  of  no  insolent  conduct.  She  was  subjected  to  the 
mpst  grievous  wrong,  and  she  was  intentionally  subjected  to 
it,  after  full  disclosure  of  what  had  occurred  between  her  and 
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the  ticket  agent  of  the  company.  Plaintiff  was  dearly 
entitled  to  recover,  nnder  the  first  count  in  the  declatation» 
not  only  the  actual  damages  she  had  sustained,  but  exemplary 
damages,  and  a  verdict  for  a  larger  sum  than  here  recover^ 
would  not  have  been  disturbed  by  us.  It  is  idle  to  argue  that 
the  conductor,  flatly  refusing  to  listen  to  the  perfectly  reason- 
able explanation  made  by  this  woman,  and  putting  her  off, 
under  the  circumstances  detailed  in  the  evidence,  at  night, 
was  not  guilty  of  such  intentional  and  oppressive  wrongdoing 
as  to  warrant  the  imposition  of  punitive  damages.  It  may  as 
well  be  understood,  once  for  all,  that  this  court  proposes  to 
stand  by  the  doctrine  announced  in  the  Drummond  and  Riley 
Cases,  as  the  just  and  true  doctrine.  But  the  difficulty  in  this 
case  is  that  the  plaintiff  only  asked  for  actual  damages  nnder 
the  first  count,  when  she  was  entitled  to  punitive  damages, 
and  yet  asked  and  obtained  an  instruction  for  punitive  dam- 
age under  the  second  count,  under  which  it  is  clear  she  was 
entitled  to  no  damages  at  all.  Under  the  well-settled 
decisions  of  this  court,  it  was  not  the  duty  of  the  conductor 
to  place  Mrs.  Harper  in  the  right  car,  and  the  mistake  of  the 
ticket  agent  at  Fulton  was  corrected  by  the  proper  informa- 
tion given  by  the  conductor.  Mrs.  Harper  had  nothing  to  do 
except  to  get  up  from  her  seat  akid  walk  forward  through  the 
vestibule  train  to  the  Water  Valley  car«  She  was  not  sick  to 
such  a  degree  as  to  require  the  assistance  of  the  conductor. 
It  follows  that  the  fifth  and  seventh  instructions  for  the 
plaintiff,  to  the  effect  that  she  was  entitled  to  exemplary  dam- 
ages, are  erroneous.  In  this  curious  attitude  of  the  case, 
reversal  must  necessarily  follow,  for  we  must  indulge  the  pre- 
sumption that  the  jury  did  their  duty,  and  obeyed  the 
instructions  of  the  court,  which  did  not  allow  them  to  find 
anything  but  actual  damages  under  the  first  count,  but  which 
did  allow  them  to  find  exemplary  damages  under  the  second 
count  The  verdict  cannot,  under  the  instructions,  be  re- 
ferred to  the  first  count,  since  the  actual  damages  were  only 
about  $17.  It  is  obvious  that  it  must  be  referred  to  the 
second  count,  under  which  no  recovery  at  all  could  have  been 
allowed.  What  we  have  said  indicates  the  proper  disposition 
of  the  case  on  a  second  trial,  it  being  only  necessary  to  add 
that  the  modification  of  the  second  instruction  given  for  the 
defendant  was  necessary  to  a  correct  statement  of  the  law« 
Reversed  and  remanded. 


Bankers'  Mutual  Casualty  Company,  Plff.  in  Err.,  v. 
Minneapolis,  St.  Paul  &  Sault  Sainte  Marie  Rail- 
way Company. 

{Ar^ed January  12^  j^,  1^4.    Decided  February  aj,  /9p^«) 

[24  Snp.  Ct.  Rep.  325.] 

Appeal— Fifiality  of  Judgment  of  Circuit  Court  of  Appeals. 

A  suit  ag^ainat  a  railway  company  engcaifed  in  carrying'  the  United 
States  mails  under  the  Federal  laws  and  postal  regulations,  to  recover 
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the  vaine  of  a  regriatered  packa^ce  alleiped  to  have  been  lost  throng'h  its 
necflig'ence,  does  not  arise  nnder  the  Federal  Constitution  and  laws  so 
as  to  deprive  the  judg'ment  of  the  circuit  court  of  appeals  therein  of  the 
finality  which  exists  when  the  jurisdiction  of  the  circuit  court  depeiSids 
entirely  on  diverse  citizenship,  where  plaintiff  relied  on  principles  of 
Sreneral  law,  and  nowhere  asserted  a  right  which  might  be  defeated  or 
sustained  by  one  or  another  construction  of  the  Constitution  or  of  any 
law  of  the  United  States. 

In  Error  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  District  of  Minnesota 
sustaining  a  demurrer  to  a  complaint  to  recover  from  a  rail- 
way company  engaged  in  carrying  the  United  States  mails 
the  value  of  a  registered  package  alleged  to  have  been  lost  by 
its  negligence.     Dismissed  for  want  of  jurisdiction. 

See  same  case  below,  54  C.  C.  A.  608,  117  Fed.  434. 

Statement  by  MR.  CHIEF  JUSTICE  FULLER: 

This  action  was*  originally  brought  in  the  circuit  court  of 
the  United  States  for  the  district  of  Minnesota  by  the  Ger- 
man State  Bank  of  Harvey,  North  Dakota,  for  which  the 
Bankers'  Mutual  Casualty  Company  of  Iowa  was  subsequently 
substituted  as  plaintiff,  against  the  Minneapolis,  St.  Paul,  & 
Sault  Sainte  Marie  Railway  Company  of  Minnesota.  The 
averments  gave  jurisdiction  on  the  ground  of  diversity  of 
citizenship.  A  demurrer  to  the  original  complaint  was  sus- 
tained for  reasons  stated  by  Locbren,  J.  (113  Fed.  417-) 
Thereupon  ^^an  amended  and  substituted  complaint"  was 
filed,  and  on  demurrer  judgment  was  rendered  in  favor  of  de- 
fendant, and  affirmed  on  error  by  the  circuit  court  of  appeals 
for  the  eighth  circuit.  (54  C.  C.  A.  608,  117  Fed.  434*) 
This  writ  of  error  was  then  allowed. 

The  amended  complaint  was  as  follows: 

''That  the  Bankers'  Mutual  Casualty  Company,  during  all 
of  the  year  A.  D.  1900,  and  up  to  the  present  time,  is  and 
was  a  corporation,  duly  organized  under  the  laws  of  the 
state  of  Iowa,  and  a  citizen  of  said  state,  with  its  principal 
place  of  business  at  Des  Moines,  in  said  state,  engaged  in  the 
business  of  insuring  banks  against  loss  from  robbery  and 
burglary,  including  the  insurance  against  loss  of  packages  of 
money  while  in  the  course  of  transmission  from  place  to 
place,  while  regularly  carried  in  the  United  States  registered 
mails. 

''That  defendant,  during  all  of  the  year  A.  D.  1900,  and  up 
to  the  present  time,  is  and  was  a  corporation,  duly  organized 
nnder  the  laws  of  the  state  of  Minnesota  and  a  citizen,  of  said 
state,  with  its  principal  place  of  business  at  Minneapolis,  in 
said  state,  engaged  in  operating  a  line  of  railroad  situated  in 
the  states  of  Minnesota  and  North  Dakota. 

"That  the  German  State  Bank,  during  all  of  the  year  A.  D. 
1900,  and  up  to  the  present  time,  is  and  was  a  corporation, 
duly  organized  under  the  laws  of  the  state  of  North  Dakota, 
and  a  citizen  of  said  state,  with  its  principal  place  of  business 
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at  the  town  of    Harvey,  in  said  state,  engaged  in  a  general 
banking  business  at  said  town. 
''That  during  the  whole  year  A.  D.  1900,  and  up  to  the 

E resent  time,  defendant  is  and  was  engaged  in  carryipg  the 
Fnited  States  mails  between  the  terminal  and  interm^iate 
stations  located  upon  and  along  its  said  line  of  railroad,  under 
and  by  virtue  of  the  statutes  and  laws  of  the  United  States, 
and  the  regulations  established  by  the  Postoffice  Department 
of  the  United  States  government,  and  in  pursuance  of  a  fix- 
ing of  the  compensation  to  be  paid  to  defendant  by  the 
United  States  government  for  carrying  said  mails  and  the 
person  in  charge  thereof,  based  upon  the  last  preceding  re- 
weighing  of  said  mails  and  upon  notice  in  writing,  in  the 
usual  form,  from  the  Second  Assistant  Postmaster  General  of 
the  United  States,  requiring  defendant  to  carry  said  mails 
and  the  person  in  charge  thereof. 

''That  said  depot,  at  or  near  the  town  of  Harvey,  was  an 
intermediate  station  on  that  part  of  defendant's  said  line  of 
railroad  within  the  state  of  North  Dakota,  which  extends 
from  the  station  at  Hankinson  to  the  station  at  Portal,  and 
the  railroad  line  between  said  stations  at  Hankinson  and  Por- 
tal is  designated  by  and  known  to  the  Posto£Bce  Department 
of  the  United  States  as  railroad  route  No.  161,018,  being  a 
distance  of  344.58  miles,  and  the  compensation  fixed  by  the 
United  States  Postoffice  Department  to  be  paid  annually  by 
the  United  States  to  defendant  during  all  of  the  period  herein 
referred  to  for  the  carriage  of  said  mails  and  the  person 
in  charge  thereof  is  and  was  the  sum  of  sixty-four  thousand 
eight  hundred  and  fifteen  and  49100  dollars  ($64,81  S.49),  at 
the  rate  of  $188. 10  per  mile. 

"That  this  substituted  plaintiff  is  not  in  possession  of  the 
aforesaid  notice  to  defendant,  and  is  unable  to  attach  to  this 
petition  said  notice  or  a  true  copy  thereof. 

"That  during  all  of  the  period  hereinbefore  referred  to 
there  was  no  contract  of  any  kind  between  defendant  and  the 
United  States  government,  concerning  or  providing  for  the 
carriage,  by  defendant,  of  said  mails,  or  any  part  thereof,  or 
of  the  person  in  charge  of  said  mails,  upon  or  along  defend- 
ant's said  line  of  railway  or  any  part  thereof. 

"That  on  or  about  the  loth  day  of  November,  A.  D.  1900, 
the  Metropolitan  Bank,  a  corporation  organized  under  the 
laws  of  the  state  of  Minnesota,  was  engaged  in  transacting  a 
general  banking  business  in  the  city  of  Minneapolis,  in  said 
state,  and  on  or  about  said  date,  said  bank  deposited  in  the 
United  States  mails,  at  Minneapolis,  in  said  state,  a  package 
containing  lawful  money  of  the  United  States,  commonly 
known  and  called  currency,  of  the  actual  cash  value  of  three 
thousand  dollars  ($3,000.00),  in  an  envelope  properly 
addressed  to  the  German  State  Bank  at  Harvey,  North 
Dakota,  and  prepaid  thereon  the  postage  and  registration 
fee,  and  said  package  was  thereupon  duly  registered  by  the 
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postmaster  of  said  postoffice.    That  from  and  after  the  time 
of  depositing  said  package  in  said  postoffice  at  Minneapolis. 
said  package  and  its  contents  was  the  property  of  said  Ger<- 
-man  State  Bank. 

''That  said  registered  package  was  covered  by  insurance 
and  indemnity  against  loss  while  in  transit  through  the. 
United  States  mails  from  Minneapolis  to  said  Harvey,  under 
a  policy  of  insurance  issued  by  said  Bankers'  Mutual  Casualty 
.Company,  the  substituted  plaintiff,  said  insurance  being  for 
the  use  and  benefit  of  said  German  State  Bank.  That  a  true 
copy  of  said  policy  is  hereto  attached  as  part  hereof,  and 
marked  Exhibit  'A.' 

I' That  on  or  about  November  loth,  A.  D.  1900,  and  while 
said  package  was  in  good  safety  and  prior  to  the  departure  of 
the  train  carrying  said  registered. package,  said  Metropolitan 
Bank  deposited  in  the  United  States  mails,  at  the  postoffice 
in  said  city  of  Minneapolis,  a  letter  of  advice,  properly 
addressed  to  said  Bankers'  Mutual  Casualty  Company  at  Des 
Moines,  Iowa,  with  postage  thereon  prepaid;  that  said  letter 
of  advice  notified  said  Bankers'  Mutual  Casualty  Company 
of  the  shipment  by  said  Metropolitan  Bank  of  said  sum  of 
$3,000  to  said  German  State  Bank  of  Harvey,  and  upon  said 
mailing  of  said  letter  of  advice,  the  contract  of  insurance  and 
indemnity  of  said  registered  package  of  currency  immediately 
attached  thereto  and  became  a  valid  and  complete  contract 
of  insurance  and  indemnity  by  the  said  Bankers'  Mutual 
Casualty  Company,  in  favor  of  said  German  State  Bank. 

^^That  in  the  regular  course  of  transmission  of  the  United 
States  mails  between  the  said  city  of  Minneapolis  and  the 
said  town  of  Harvey,  said  registered  package  was  duly  de-* 
livered  by  the  postoffice  officials  of  said  city  of  Minneapolis  to 
the  railway  mail  clerk  or  other  proper  postal  official,  and 
placed  in  a  railway  mail  car  or  other  proper  car,  the  property 
of  defendant,  then  standing  upon  defendant's  said  line  of  rail- 
way, and  was  transported  by  defendant  railway  company  to 
defendant's  railway  depot  or  station,  situated  in  or  near  said 
town  of  Harvey,  North  Dakota. 

''That  prior  to  the  arrival  of  said  registered  package  at  said 
town  of  Harvey,  the  same,  together  with  other  registered 
mail  packages  and  other  mail  matter,  was,  by  said  railway 
mail  clerk  in  charge  of  said  mails,  duly  enclosed  in  a  regular 
United  States  mail  sack  or  mail  pouch,  which  said  mail  sack 
or  mail  pouch  was  securely  locked  or  fastened  by  the  official 
government  strap  and  lock. 

''That  from  and  after  the  time  of  the  depositing  of  the  mail 
sack  containing  said  currency  in  defendant's  mail  car  at  Min- 
neapolis, Minnesota,  for  the  purpose  of  transit  and  transport 
tation  for  delivery  at  Harvey,  North  Dakota,  the  same  was 
under  the  exclusive  care,  custody,  and  control  of  the  postal 
clerks,  regularly  employed  by  the  United  States  government 
:  and  in  charge  of  the  mail  in  said  car;  that  the  mail  sacks  con- 
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taining  said  registered  package,  from  and  alter  the  time  of  its 
delivery  in  said  postal  car  to  the  proper  postal  clerks  therein, 
op  to  and  including  the  delivery  of  said  mail  sack  at  Harv^, 
North  Dakota,  was  in  the  exclasive  care,  costody,  and  con- 
trol of  the  said  postal  clerks  or  authorities. 

^^That  upon  the  arrival  of  defendant's  said  train  and  postal 
car  at  said  town  of  Harvey,  North  Dakota,  said  railway  mail 
clerk  or  other  postal  official,  between  eleven  and  twelve 
o'clock  of  said  night,  delivered  said  mail  sack,  duly  locked, 
together  with  said  registered  package  of  currency  therein 
contained,  to  one  James  Magson,  the  night  station  agent,  or 
night  operator  of  defendant  at  said  town  of  Harvey;  that  said 
night  station  agent,  or  night  operator,  was  not  sworn  as  an 
official  or  employee  of  the  Postoffice  Department  of  the 
United  States  government,  as  required  by  law,  but  was  then 
and  there  employed  and  duly  authorized  by  the  defendant  to 
receive  and  take  charge  of  all  mail  matter  received  over  de- 
fendant's said  line  of  railway,  at  said  town  of  Harvey,  includ- 
ing the  mail  sack  or  mail  pouch  containing  said  package  of 
currency,  and  to  deposit  same  in  defendant's  depot,  at  Har- 
vey, North  Dakota,  and  did  so  receive,  take  charge  of,  and 
deposit  said  mail  sack  or  mail  pouch. 

''That  defendant  was  not  sworn  as  an  official  or  employee 
of  the  Postoffice  Department  of  the  United  States  govern- 
ment, and  had  not  subscribed  or  sworn  to  any  oath  relating 
to  or  concerning  the  carriage  of  the  United  States  mails,  or 
the  peiformance  of  defendant's  duties  as  such  carrier  of  the 
mails. 

''That  §  713  of  the  postal  laws  and  regulations  of  the 
United  States  of  the  year  A.  D.  1893,  which  was  in  force  at 
the  time  of  the  receipt  and  transmission  of  said  registered 
package  is  in  words  and  figures  as  follows,  to  wit:  'The 
railroad  company  will  also  be  required  to  take  the  mails  from, 
and  deliver  them  into,  all  intermediate  postoffices  and  postal 
stations  located  not  more  than  eighty  rods  from  the  nearest 
railroad  station  at  which  the  company  has  an  agent  or  other 
representative  employed. ' 

"That  said  postoffice  at  Harvey  was  an  intermediate  post- 
office,  and  was  located  not  more  than  80  rods  from  defend- 
ant's railroad  station,  or  depot,  at  or  near  said  town  of 
Harvey. 

"That  under  said  postal  regulation  it  was  the  duty  of  said 
defendant  to  provide  a  sufficient  and  safe  receptacle  or  place 
for  the  safety  and  security  of  said  mail,  while  in  its  said 
custody,  also  to  safely  care  for  and  guard  said  mail  sack  and 
its  contents  during  the  night,  also  to  safely  deliver  the  same 
to  the  postmaster  or  postmistress  at  the  postoffice  in  said 
town  of  Harvey,  North  Dakota. 

"But  neglecting  its  said  duty  in  the  premises,  defendant 
wholly  failed  and  neglected  to  provide  any  receptacle  or  place 
•for  the  safe  or  secure  keeping  of  mail,  and  also  failed  to  place 
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a  duly  sworn  official  in  charge  oi  said  mail  sack,  and  further 
wholly  failed  to  safely  care  for  or  guard  said  mail  sack  and  its 
contents,  and  also  wholly  failed  to  safely  deliver  the  same  at 
the  postoffice  to  the  postmaster  in  said  town  of  Harvey. 
That  by  reason  of  defendant's  said  negligence,  some  person, 
to  this  plaintiff  unknown,  in  some  manner  not  known  to  this 
plaintiff,  obtained  access  to  said  mail  sack  and  opened  the 
same,  and  abstracted  or  took  therefrom  said  registered  pack* 
aRe,  whereby  the  same  was  wholly  lost  to  said  German  State 
Bank. 

'^That  one  George  A.  Soule  was  then  the  road  master  or 
foreman  employed  by  said  defendant  at  said  town  of  Har- 
vey, or  one  of  defendant's  employees  or  servants,  but  was  not 
sworn  in  as  an  official  or  employee  of  the  Postoffice  Depart- 
ment, as  required  by  law,  and  was  not  authorized  or  em- 
ployed by  defendant  to  take  charge  of  said  mail  sack  or  to 
perform  any  duty  in  relation  thereto,  and  had  no  right  of 
access  to  said  mail  sack,  or  to  the  mail  therein  contained,  by 
virtue  of  his  said  employment  by  defendant. 

^^That  said  Soule  bad  previously  unlawfully  obtained  and 
caused  to  be  made,  a  key  to  the  United  States  government 
mail  sacks  or  mail  pouches,  and  personally,  or  with  the  aid 
and  assistance  of  some  person  or  persons,  to  this  plaintiff  un- 
known, did  enter  one  of  the  rooms  contained  in  the  said  de- 
pot building,  where  said  mail  sack  or  mail  pouch  had  been 
placed  by  defendant's  operator  or  night  agent,  on  the  floor  or 
wall  of  said  room,  and  not  in  any  separate  room,  closet,  or 
other  safe  receptacle,  capable  of  being  securely  fastened 
against  any  intruder  or  unauthorized  person,  by  lock  and  key 
or  otherwise.  That  said  room  was  not  designed  for,  or  capa- 
ble of,  safely  keeping  valuable  articles  of  property. 

^^That  said  Soule,  or  other  person,  bad  no  right  of  access 
to  said  room,  or  to  said  mail  sack  or  mail  pouch,  but  through 
the  negligence  of  defendant  and  its  said  night  operator  or 
night  agent,  as  set  forth  in  this  complaint,  did  gain  entrance 
to  said  room  and  obtain  access  to  said  mail  sack  or  mail 
pouch,  and  the  mail  matter  therein  contained,  and  did  find 
said  mail  sack  or  mail  pouch  situated  or  placed  as  above  set 
forth,  so  that  the  same  was  readily  accessible  to  any  person 
gaining  entrance  to  said  room,  and  did  find  said  mail  sack  or 
mail  pouch  wholly  unprotected  and  unguarded  by  said  night 
operator  or  otherwise. 

''That  said  Soule,  or  other  person,  by  reason  of  the  afore- 
said negligence  of  said  defendant  and  its  said  night  agent  or 
night  operator,  did  obtain  access  to  said  mail  sack  or  mail 
pouch  and  did  unlock  the  same  and  abstract  and  take  there- 
from the  aforesaid  registered  package,  containing  said  three 
thousand  dollars  ($3,000)  in  currency,  and  did  unlawfully 
convert  the  same  to  his  use  and  benefit,  and  the  same  has 
never  been  delivered  or  returned  to  said  German  State  Bank 
or  to  said  Metropolitan  Bank  of  Minneapolis,  or  to  this  plain- 
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tiff,  the  Bankers'  Mutual  Casualty  Company,  or  to  any  one 
for  the  benefit  of  any  of  them." 

[Then  followed  averments  of  payment  to  the  German  State 
Bank  by  the  casualty  company  under  its  policy  of  insurance; 
M  demand  on  defendant  for  repayment,  and  refusal ;  of  sub- 
rogation and  assignment;  and  prayer  for  judgment] 

Messrs.  A.  U.  Quint,  George  W.  Bowen,  Horatio  F.  Dale, 
and  William  Connor  for  plaintiff  in  error. 
Mr.  Alfred  H.  Bright  for  defendant  in  error. 

MR.  CHIEF  JUSTICE  FULLER  delivered  the  opinion  of 
the  court : 

If  the  jurisdiction  of  the  circuit  court  depended  entirely  on 
diversity  of  citizenship,  the  judgment  of  the  circuit  court  of 
appeals  was  made  final  by  the  act  of  March  3, 1891  [26  Stat  at 
L.  828,  chap.  Si7t  U.  S.  Comp.  Stat.  igoi.  p.  550],  and  this 
writ  of  error  must  be  dismissed.  But  it  is  contended  that 
jurisdiction  also  rested  on  the  ground  that  the  case  arose 
under  the  Constitution  or  laws  of  the  United  States,  and  that 
must  be  tested  by  the  settled  rule  that  a  suit  does  not  so  arise 
unless  it  really  and  substantially  involves  a  dispute  or  con- 
troversy as  to  the  effect  or  construction  of  the  Constitution  or 
some  law  or  treaty  of  the  United  States,  upon  the  determina- 
tion of  which  the  result  depends,  and  which  appears  on  the 
record  by  plaintiff's  own  statement  of  his  case  in  legal  and 
logical  form,  such  as  is  required  in  good  pleading.  Tennessee 
V.  Union  &  Planters'  Bank,  152  U.  S.  454,  38  L.  Ed.  511,  14 
Sup.  Ct.  Rep.  654;  Arbuckle  v.  Blackburn,  191  U.  8.  405, 
ante,  p.  148,  24  Sup.  Ct  Rep.  148;  Defiance  Water  Co.  v. 
Defiance,  191  U.  S.  i84»  ante,  p.  63,  24  Sup.  Ct.  Rep.  63; 
Little  York  Gold-Washing  &  Water  Co.  v.  Keyes,  96  U.  S. 
199,  24  L.  Ed.  6$6;  Starin  v.  New  York,  115  U.  S.  248,  29  L. 
Ed.  388,  6  Sup.  Ct  Rep.  28. 

The  amended  complaint  alleged  that  defendant  was  engaged 
in  carrying  the  mails  by  virtue  of  the  laws  and  postal  regula- 
tions of  the  United  States;  that  a  registered  package  of  cur- 
rency was  deposited  in  the  mails,  delivered  to  the  mail  clerk 
on  the  proper  mail  car  belonging  to  defendant,  duly  enclosed 
with  other  mail  matter  in  a  securely  locked  mail  sack,  and 
transported  by  defendant  to  its  station  at  Harvey ;  that  the 
mail  clerk,  between  eleven  and  twelve  o'clock  at  night, 
delivered  the  mail  sack,  duly  locked  and  containing  the  regis- 
tered package  of  currency,  to  the  night  station  agent  of  de- 
fendant at  the  town  of  Harvey,  who  was  duly  authorized  by 
defendant  to  receive  and  take  charge  of  all  mail  matter  re- 
ceived there  on  defendant's  railway,  neither  defendant  nor 
the  station  agent  having  taken  the  oath  as  officials  or  em- 
ployees of  the  Postoffice  Department;  and  it  was  then 
averred: 

^'That  8  713  of  the  postal  laws  and  regulations  of  the  United 
States  of  the  year  A.  D.  1893,  which  was  in  force  at  the  time 
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of  the  receipt  and  transmission  of  said  registered  package,  is. 
in  words  and  figures  as  follows,  to  wit:  'The  railroad' 
company  will  also  be  required  to  take  the  mails  from,  and  de- 
liver them  into,  all  intermediate  postoffices  and  postal  sta- 
tions located  not  more  than  80  rods  from  the  nearest  railroad 
station  at  which  the  company  has  an  agent  or  other  represen- 
tative employed.' 

''That  said  postoffice  at  Harvey  was  an  intermediate  post- 
office,  and  was  located  not  more  than  80  rods  from  defendant's 
railroad  station,  or  depot,  at  or  near  said  town  of  Harvey. 

''That  under  said  postal  regulation  it  was  the  duty  of  said 
defendant  to  provide  a  sufficient  and  safe  receptacle  or  place 
for  the  safety  and  security  oi  sai4  mail,  while  in  its  said 
custody ;  also  to  safely  care  for  and  guard  said  mail  sack  and 
its  contents  during  the  night ;  also  to  safely  deliver  the  same 
to  the  postmaster  or  postmistress  at  the  postoffice  in  said 
town  of  Harvey,  North  Dakota. 

"But  neglecting  its  said  duty  in  the  premises,  defendant 
wholly  failed  and  neglected  to  provide  any  receptacle  or  place 
for  the  safe  or  secure  keeping  of  mail,  and  also  failed  to  place 
a  duly  sworn  official  in  charge  of  said  mailsack,  and  further 
wholly  failed  to  safely  care  for  or  guard  said  mail  sack  and 
its  contents,  and  also  wholly  failed  to  safely  deliver  the  same 
at  the  postoffice  to  the  postmaster  in  said  town  of  Harvey." 

And  further,  that  defendant's  road  master  entered  the 
depot,  unlocked  the  mail  bag  with  a  key  he  had  unlawfully 
caused  to  be  made,  abstracted  the  package  of  currency,  and 
converted  its  contents;  that  the  room  where  the  mail  bag 
was  placed  was  '.'not  designed  or  capable  of  safely  keeping 
valuable  articles  or  property, ' '  and  that  it  was  through  the 
negligence  of  defendant  and  its  station  agent  that  the  man 
sained  entrance  to  the  room  and  obtained  access  to  the  mail 
bag. 

It  will  be  perceived  that  plaintiff  relied  on  principles  of 
general  law  applicable  to  negligence,  and  to  the  liability  of 
defendant  if  there  were  negligence,  and  nowhere  asserted  a 
right  which  might  be  defeated  or  sustained  by  one  or  another 
construction  of  the  Constitution  or  of  any  law  of  the  United 
States.  The  complaint  did  indeed  deny  that  there  was  any 
contract  between  defendant  and  the  government,  but  that 
was  merely  a  conclusion  of  law,  inconsistent  with  the  statutes 
and  with  the  facts  alleged.  And  whether  the  duty  counted 
on  was  imposed  by  law,  or  arose  from  contract,  the  question 
remained  whether  defendant  was  a  public  agent  of  the  United 
States  and  the  consequences  of  that  relation,  and  the  con- 
struction of  no  provision  of  the  Constitution  or  of  any  law  of 
the  United  States  on  which  the  recovery  depended  was  put 
in  controversy. 

In  other  words,  no  definite  issue  in  respect  of  a  right . 
claimed  under  the  Constitution  or  any  law  of  the  Unfted 
States  was  deducible  from  plaintiff's  statement  of  its  case, 

lORRR-HO 
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and  if  the  postal  regulations  could,  under  circumstances,  be 
reirarded  as  laws  of  the  United  States  creating  a  right  which 
might  be  denied  or  secured  according  to  one  construction  or 
another,  it  did  not  appear  that  the  construction  of  the 
extract  from  §  713  of  those  regulations  was  in  any  way 
in  dispute,  or  could  have  been*  And  the  averments  of 
the  complaint  cannot  be  helped  out  by  resort  to  the  other 
pleadings  or  to  judicial  knowledge*  Mountain  View  Min.  & 
Mill.  Co.  V.  McFadden,  180  U.  S.  533,  4s  L.  Ed.  656,  21  Sup. 
Ct.  Rep.  488;  Arkansas  v.  Kansas  &  T.  Coal  Co.  183  U.  S. 
18S,  46  L.  Ed.  144,  22  Sup.  Ct.  Rep.  47. 

The  Constitution  empowers  Congress  to  establish  post- 
offices  and  post  roads,  and,  Congress  has  passed  laws  accord- 
iQgly»  pursuant  to  which  defendant  was  carrying  the  mails. 
But  the  alleged  cause  of  action  was  not  referable  to  those 
laws  or  put  on  the  ground  that  defendant  was  an  officer  or 
public  agent  of  the  United  States.  That  was  matter  of  de- 
fense and  could  not  be  and  was  not  resorted  to  by  plaintiff  to 
obtain  jurisdiction.  Tennessee  v.  Union  &  Planters'  Bank, 
152  U.  S.  454*  38  L.  Ed.  511,  14  Sup.  Ct.  Rep.  654. 

A  writ  of  error  to  the  judgment  of  a  state  court  stands  on 
different  ground.  Such  was  Teal  v.  Felton,  12  How.  284, 13 
L.  Ed.  390,  in  which  the  postmaster  relied  on  an  act  of  Con- 
gress in  defense,  and  the  writ  was  properly  granted  under  the 
2Sth  section  of  the  judiciary  act 

Cases  against  United  States  officers  as  such,  or  on  bonds 
given  under  acts  of  Congress,  or  involving  interference  with 
Federal  process,  or  the  due  faith  and  credit  to  be  accorded 
judgments,  are  not  in  point;  nor  does  the  case  fall  within  the 
ruling  that  a  corporation  created  by  Congress  has  a  right  to 
invoke  the  jurisdiction  of  the  Federal  courts  in  respect  to  any 
litigation  it  may  have  except  as  specially  restricted.  The 
doctrine  of  Pennsylvania  Railroad  Removal  Cases,  115  U.  S., 
1, 29L.  Ed.  319,  S  Sup.  Ct.  Rep.  11 13,  cannot  be  extended  so  as 
to  embrace  cases  like  the  present.  Shoshone  Min.  Co.  v. 
Rutter,  177  U.  S.  505.  509,  44  L.  Ed.  864,  866,  20  Sup.  Ct 
Rep.  726.  On  the  other  hand,  such  cases  as  Provident  Sav. 
Life  Assur.  Soc.  v.  Ford,  114U.  S.  635,  29  L.  Ed.  261,  5  Sup. 
Ct.  Rep.  1 104;  Metcalf  V.  Watertown,  128  U.  S.  586,  32  L.  Ed. 
543>  9  Sup.  Ct.  Rep.  173;  Colorado  Cent.  Consol.  Min.  Co.  v. 
Turck,  150  U.  S.  138,  37  L.  Ed.  1030,  14  Sup.  Ct.  Rep.  35;  St. 
Joseph  &G.  I.  R.  Co.  v.  Steele,  167  U.  S.  659,  42  L.  Ed.  3 is. 
17  Sup.  Ct.  Rep.  925;  Pratt  v.  Paris  Gaslight  &  Coke  Co.  168 
U.  S.  259,  42  L.  Ed.  460,  18  Sup.  Ct.  Rep.  62;  Western  U. 
Teleg.  Co.  v.  Ann  Arbor  R.  Co.  178  U.  S.  239,  44  L.  Ed.  1052, 
20  Sup.  Ct.  Rep.  867;  Gableman  v.  Peoria,  D.  &  E.  R.  Co.  179 
U.  S.  335,  45  L.  Ed.  220,  21  Sup.  Ct.  Rep.  171,  show  that 
suits,  though  involving  the  constitution  or  laws  of  the  United 
States,  are  not  suits  arising  under  the  Constitution  or  laws 
where  they  do  not  turn  on  a  controversy  between  the  parties 
in  regard  to  the  operation  of  the  Constitution  or  laws  on  the 
facts. 
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In  Price  v.  Pennsylvania  R.  Co.  113  U.  S.  ai8,  a8  L.  Ed. 
980,  5  Sap.  Ct.  Rep.  427,  which  was  a  writ  of  error  to  the 
supreme  court  of  Pennsylvania,  the  question  arose  whether  a 
railway  mail  clerk  was  a  passenger  within  a  certain  statute  of 
Pennsylvania,  and  Mr.  Justice  Miller,  delivering  the  opinion* 
said: 

''The  plaintiff  argues  here,  and  insisted  thxoughout  the 
progress  of  the  case  in  the  state  courts,  that  by  reason  of  cer* 
tain  laws  of  the  United  States  as  applied  to  the  facts  found 
in  the  verdict  of  the  jury,  the  decedent  was  a  passenger,  and 
the  supreme  court  erred  in  holding  otherwise.  These  laws 
are  thus  cited  in  the  brief  of  plaintiff's  counsel : 

''  'Act  of  March  3.  1865,  §  8,  13  Stat,  at  L.  506,  chap.  89^ 
provides  that  ''For  the  purpose  of  assorting  and  distributing 
letters  and  other  matter  in  railway  postoffices,  the  Postmaster 
General  may,  from  time  to  time,  appoint  clerks,  who  shall  be 
paid  out  of  the  appropriation  for  mail  transportation." 

"  '§  4000  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p.  2719)  re- 
quires that  "every  railway  company  carrying  the  mail  shall 
carry  on  any  train  which  may  run  over  its  road,  and  without 
extra  charge  therefor,  all  mailable  matter  directed  to  be 
carried  thereon,  with  the  person  in  charge  of  the  same.'' 

"We  do  not  think  these  provisions  either  aid  or  govern  the 
construction  of  the  proviso  in  the  Pennsylvania  statute. 

"The  person  thus  to  be  carried  with  the  mail  matter,  with- 
out extra  charge,  is  no  more  a  passenger  because  he  is  in 
charge  of  the  mail,  nor  because  no  other  compensation  is 
made  for  his  transportation,  than  if  he  had  no  such  charge; 
nor  does  the  fact  that  he  is  in  the  employment  of  the  United 
States,  and  that  defendant  is  bound,  by  contract  with  the 
government,  to  carry  him,  affect  the  question.  It  would  be 
just  the  same  if  the  company  had  contracted  with  any  other 
person  who  had  charge  of  freight  on  the  train  to  carry  him 
without  additional  compensation.  The  statutes  of  the 
United  States  which  authorize  this  employment  and  direct 
this  service  do  not,  therefore,  make  the  person  so  engaged  a 
passenger,  or  deprive  him  of  that  character,  in  construing  the 
Pennsylvania  statute.  Nor  does  it  give  to  persons  so  em- 
ployed any  right  as  against  the  railroad  company  which 
would  not  belong  to  any  other  person  in  a  similar  employ- 
ment by  others  than  the  United  States.  We  are,  therefore, 
of  opinion  that  no  question  of  Federal  authority  was  involved 
in  the  judgment  of  the  supreme  court  of  Pennsylvania,  and 
the  writ  of  error  is  accordingly  dismissed." 

Although  that  case  was  a  writ  of  error  to  a  state  court,  it 
was  held,  in  effect,  that  it  was  too  obvious  for  controversy 
that  the  acts  of  Congress  referred  to  did  not  give  the  mail 
clerk  any  particular  right  as  against  the  railroad  company  in 
respect  of  negligence  and  therefore  this  court  declined  to 
entertain  the  writ. 

We  repeat  that  the  rule  is  settled  that  a  case  does  not  af  ise 
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under  the  Constitution  or  laws  of  the  United  States  unless  it 
appears  from  plaintiff's  own  statement,  in  the  outset,  that 
some  title,  right,  privilege,  or  immunity  on  which  recovery 
depends  will  be  defeated  by  one  construction  of  the  Constitu- 
tion or  laws  of  the  United  States,  or  sustained  by  the  opposite 
construction.  Little  York  Gold-Washing  &  Water  Co.  v. 
Reyes,  96  U.  S.  199,  24  L.  Ed.  656;  Starin  v.  New  York,  iis 
U.  S.  248,  29  L.  Ed.  388,  6  Sup.  Ct.  Rep.  28;  New  Orleans 
V.  Benjamin,  153  U.  S.  411,  38  L.  Ed.  764,  14  Sup.  Ct  Rep. 

fS;  Blackburn  v.  Portland  Gold  Min.  Co.  17s   U.  S.  571,  44 
«•   Ed.  276,  20  Sup.   Ct.   Rep.   222;  Shoshone  Min.  Co.  v. 
Rutter,  177  U.  S.  50s,  44  L.  Ed.  864,  20  Sup.  Ct  Rep.  726. 

Tested  by  this  rule,  the  jurisdiction  of  the  Circuit  Court 
depended  entirely  on  diversity  of  citizenship,  and  not  in  any 
degree  on  grounds  making  the  case  one  arising  under  the 
Constitution,  laws,  or  treaties  of  the  United  States. 
Writ  of  error  dismissed. 

MR.  JUSTICE  WHITE  dissented. 


County  op  St  Clair,  Plff.  in  Err.,  v.  Interstate  Sand  & 

Car  Transfer  Company. 

{Argued  and  Submitted  March  ig,  «<?,  190s,    Decided  February  2j,  1904,) 

[24  Sup.  Ct.  Rep.  300.] 

Interstate  Commerce— Transportation  of  Railroad  Cars  across  Navi- 
gable Rivai^-Stata  Regulation. 
An  unconatitutional  burden  is  imposed  on  interstate  commerce  bj  IlL 
Rev.  Laws  1874,  chap.  55,  penalizing'  the  carrying'  on  of  a  ferrj  withont 
a  license,  when  applied  to  the  transportation  of  loaded  or  unloaded  rail- 
road cars  across  the  Mississippi  riyer  from  the  Illinois  to  the  Missotiri 
shore,  even  assuminfc  that  a  state  may  regulate  a  ferry  upon  a  naviga- 
ble stream  forming  the  boundary  between  two  states,  where  such  statute 
makes  the  granting  of  the  license  discretionary,  with  citizens  of  Illinoia 
preferrcKA,  and  compels  the  licensee  to  conduct  a  general  ferry  bnsinesa. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois  to  review  a  judgment  dismissing, 
on  general  demurrer,  a  complaint  in  an  action  to  recover  stat- 
utory penalties  for  transporting  railroad  cars  across  the  Miss- 
issippi river  without  a  ferry  license.     Affirmed. 

See  same  case  below,  109  Fed.  741. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  W.  Thomas  for  plaintiff  in  error. 
Messrs.  John  F.  Lee  and  George  R.  Lockwood  for  defend- 
ant in  error. 

MR.  JUSTICE  WHITE  delivered  the  opinion  of  the  court: 

This  suit  was  commenced  in  a  court  of  the  state  of  Illinois 

by  the  county  of  St.   Clair,  a  municipal  corporation  of  the 

state    of    Illinois,    against    the     Interstate    Sand    &  Car 

Transfer  Company,  a  Missouri  corporation,  to  recover  stat- 
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utory  penalties.  We  shall  hereafter  refer  to  the  one  party  as 
the  coanty  and  to  the  other  as  the  company.  The  right  of 
the  coanty  to  recover  was  based  upon  the  charge  that  the 
company  had,  during  certain  years,  which  were  stated,  in- 
cnrred  penalties  to  the  amount  sued  for,  because  it  had 
carried  on  a  ferry  for  transporting  railroad  cars,  loaded  or 
unloaded,  from  the  county  of  St.  Clair  in  Illinois  to  the 
Missouri  shore,  and  from  the  Missouri  shore  to  the  county  of 
St.  Clair,  without  obtaining  a  license  from  the  county,  as 
was  required  by  the  law  of  Illinois.  The  cause  of  action  was 
thus  stated  in  the  complaint: 

''And  plaintiff  avers  that  the  said  defendant,  in  order  to 
keep  and  use  its  said  ferry  at  the  time  of  its  establishment  as 
aforesaid,  constructed  and  caused  to  be  built  a  permanent 
landing  place  with  certain  cradles  and  roadways  thereto, 
within  the  limits  of  said  county,  and  has  from  thence  hitherto 
maintained  the  same,  by  means  whereof  as  well  as  by 
means  of  certain  steamboats  and  barges,  then  and  from  thence 
hitherto  used  for  that  purpose  by  the  defendant,  it,  the  said 
defendant,  was  enabled  to  and  did,  at  various  times  and  con- 
tinuously since  the  day  last  aforesaid,  ferry  for  profit  and 
hire,  property,  to  wit,  certain  railroad  cars,  from  said  county 
across  the  Mississippi  river  aforesaid,  and  from  the  west  bank 
of  said  river  to  the  said  county,  and  has  so  ferried  said  cars 
within  the  time  aforesaid  to  the  number  of,  to  wit,  80,000 
railroad  cars  across  said  river,  without  any  license  from  the 
county  board  of  the  plaintiff  so  to  do,  whereby  and  by  virtue 
of  the  statute  in  such  case  made  and  provided  penalties  have 
accrued  to  the  plaintiff  in  the  sum  of  $3  for  each  one  of  said 
cars  so  ferried,  to  wit,  the  sum  of  $240,000. ' ' 

The  case  was  removed  by  the  company  on  diversity  of 
citizenship  to  the  circuit  court  of  the  United  States  for  the 
southern  district  of  Illinois.  In  that  court  the  company  filed 
a  general  demurrer,  which  was  sustained.  From  the  final 
judirment  dismissing  the  complaint  the  case  was  brought 
directly  to  this  court  because  solely  involving  the  construc- 
tion or  application  of  the  Constitution  of  the  United  States, 
The  court  below  decided  that  the  company  was  not  liable 
for  the  penalties,  because  the  law  of  Illinois  purporting  to 
impose  upon  the  company  the  obligation  of  taking  out  a 
license  was  not  binding,  as  it  was  repugnant  to  the  commerce 
clause  of  the  Constitution  of  the  United  States.  The  con- 
clusions of  the  court  upon  this  subject  were  in  substance 
based  on  what  was  deemed  to  be  the  result  of  the  rulings  in 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  29  L. 
Ed.  158,  I  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826,  and 
Covington  &  C.  Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  38 
L.  Ed.  962,  4  Inters.  Com.  Rep.  649,  14  Sup.  Ct.  Rep.  1087. 

In  the  argument  at  bar  the  county  insists  that  the  lower 
court  erred  in  applying  the  cases  mentioned,  because  those 
rases  did  not  question  the  power  of  the  several  states  to 
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license  and  regulate  ferries,  but  prevailed  upon  other  con- 
siderations, and  hence  were  inapposite.  It  is  insisted  that  a 
consistent  line  of  other  cases  decided  by  this  court,  com- 
mencing at  an  early  day,  determined  that  the  right  to  estab- 
lish, regulate,  and  license  ferries,  even  though  they  be 
across  a  navigable  river  constituting  a  boundary  between  two 
states,  rests  exclusively  within  the  several  states,  as  embraced 
within  police  powers  reserved  to  the  several  states,  and  not 
delegated  to  the  national  government.  On  the  other  hand, 
the  company  insists  that,  whilst  undoubtedly  there  are 
decisions  of  this  court  apparently  sustaining  the  contention 
of  the  other  side,  when  properly  considered  the  cases  referred 
to  must  be  limited  to  ferries  over  streams  wholly  within  a 
state,  and  to  the  extent  that  certain  of  the  cases  cannot  be  so 
limited,  they  have  been  in  effect  overruled.  As,  then,  both 
sides  confidently  rely  upon  prior  adjudications  of  this  court, 
and  both  in  effect  argue  that  the  cases  which  are  asserted  to 
sustain  the  view  urged  by  the  other  side  are  in  irreconcilable 
conflict  with  other  cases,  it  becomes  necessary  to  briefly  ad- 
vert to  the  cases  relied  upon  by  both  parties  in  order  to  ascer- 
tain whether  the  asserted  antagonism  between  the  decided 
cases  really  obtains  so  far  as  it  may  be  necessary  for  the  de- 
cision of  the  question  arising  on  this  record,  and  if  not,  to 
apply  the  rule  settled  by  the  previous  cases,  and,  if  the  con- 
flict does  exist  between  the  adjudications,  to  determine  which 
of  the  prior  decisions  announce  the  correct  rule,  and  to  fol- 
low it. 

In  Gibbons  v.  Ogden  (1824)  9  Wheat,  i,  6  L.  Ed.  23, 
wherein  it  was  held  that  the  acts  of  the  legislature  of  New 
York,  granting  to  Livingston  and  Fulton  exclusive  rights  to 
navigation,  by  steamboats,  in  the  navigable  waters  within 
the  jurisdiction  of  the  state  of  New  York,  was  repugnant  to 
the  commerce  clause  of  the  Constitution,  in  the  course  of  the 
opinion  Mr.   Chief  Justice  Marshall  said  (p.  65,  L.  Ed.  p. 

38): 

''Internal  commerce  must  be  that  which  is  wholly  carried 
on  within  the  limits  of  a  state;  as  where  the  commencement, 
progress,  and  termination  of  the  voyage  are  wholly  confined  to 
the  territory  of  the  state.  This  branch  of  power  includes  a  vast 
range  of  state  legislation,  such  as  turnpike  roads,  toll  bridges, 
exclusive  rights  to  run  stage  wagons,  auction  licenses,  licenses 
to  retailers,  and  to  hawkers  and  peddlers,  ferries  over  naviga- 
ble rivers  and  lakes,  and  all  exclusive  rights  to  carry  goods  and 
passengers,  by  land  or  water.  All  such  laws  must  necessarily 
affect,  to  a  great  extent,  the  foreign  trade  and  that  between 
the  states,  as  well  as  the  trade  among  the  citizens  of  the  sanpe 
state.  But,  although  these  laws  do  thus  affect  trade  and 
commerce  with  other  states.  Congress  cannot  interfere,  as  its 
power  does  not  reach  the  regulation  of  internal  trade,  which 
resides  exclusively  in  the  states." 

In  Fanning  v.  Gregoire  (1853)  16  How.  $24,  14L.  Ed.  I043> 
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the  question  for  decision  was  whether  a  subsequent  grant  of 
a  license  for  a  ferry  across  the  Mississippi  river  interfered 
with  and  violated  the  rights  of  a  prior  license  to  a  ferry  of 
like  character.  In  other  words,  the  question  was  whether 
the  grant  of  the  first  license  was  exclusive  and  prevented  the 
grant  of  a  second  license.  The  court  decided  that  the  first 
grant  was  not  exclusive;  and  in  concluding  the  opinion — 
speaking  through  Mr.  Justice  McLean,  and  noticing  the  argu- 
ment that  the  guaranty  contained  in  the  ordinance  of  1787  in 
respect  to  the  faree  navigation  of  the  Mississippi  river  and  the 
power  delegated  to  Congress  to  regulate  commerce  between 
the  states  were  in  conflict  with  the  asserted  power  of  the 
state  to  grant  the  second  ferry  license  in  question — said  (p. 

534.  L-  Ed.  p-  1047): 

*' Neither  of  these  interfere  with  the  police  power  of  the 
states,  in  granting  ferry  licenses.  When  navigable  rivers, 
within  the  commercial  power  of  the  Union  may  be  obstructed, 
one  or  both  of  these  powers  may  be  invoked. ' ' 

In  Conway  V.  Taylor  (1861)  i  Black,  603,  17  L.  Ed.  191*  the 
case  was  substantially  this:  An  exclusive  franchise  had  been 
granted  by  the  laws  of  Kentucky  to  operate  a  ferry  from^  the 
Kentucky  shore  across  the  Ohio  river.  A  person  hav- 
ing commenced  to  operate  a  ferry  from  the  Ohio  shore 
to  the  Kentucky  side,  in  conflict  with  the  exclusive  right, 
his  power  to  do  so  was  resisted  in  the  Kentucky  courts 
on  the  ground  that  it  was  violative  of  the  Kentucky  ferry 
franchise.  The  courts  of  Kentucky  held  that  it  was 
in  conflict  with  the  Kentucky  franchise  for  the  person 
operating  the  ferry  from  the  Ohio  shore  to  jconduct  a  ferry 
from  the  Kentucky  side  back  to  Ohio,  and  thteef ore  restrained 
the  lerry  to  that  extent.  The  Kentucky  court  in  effect 
enforced  the  exclusive  right  of  the  one  owning  the  Kentucky 
ferry  to  ferry  from  Kentucky  across  to  Ohio,  but  declined  to 
restrain  the  right  of  the  Ohio  ferry  owner  to  ferry  from  Ohio 
to  Kentucky.  The  judgment  of  the  Kentucky  court  came  to 
this  court  for  review,  and  it  was  a£Brmed.  In  the  course  of 
the  opinion,  announced  by  Mr.  Justice  Swayne,  it  was  ex- 
pressly stated  that  the  right  existed  in  the  several  states 
bordering  on  navigable  rivers  which  were  a  boundary  be- 
tween two  states  to  grant  a  ferry  privilege  from  their  own 
borders  to  cross  the  river.  The  court  said  (p.  629,  L.  Ed.  p. 
201). 

^'The  concurrent  action  of  the  two  states  was  not  nec- 
essary. 'A  ferry  is  in  respect  of  the  landing  place,  and  not 
of  the  water.  The  water  may  be  to  one  and  the  ferry  to 
another.'     13  Vin.  Abr.  208a. 

''The  franchise  is  confined  to  the  transit  from  the  shore  of 
the  state.  The  same  rights  which  she  claims  for  herself  she 
concedes  to  others. ' ' 

Further  along  in  the  opinion  (p.  633,  L.  Ed.  p.  203),  the 
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langaage  which  we  have  previotisly  cited  from  the  opinion  of 
Mr.  Chief  Jastice  Marshall  in  Gibbons  v.  Ogden  was  quoted 
in  part,  as  follows  (italicized  a?  in  the  reports) : 

''The  court  said:  'They'  (state  inspection  laws) 'from  a 
portion  of  the  immense  mass  of  legislation  which  embraces 
everything  within  the  territory  of  a  state  not  surrendered  tc 
the  general  government;  all  which  can  be  most  advan- 
tageously exercised  by  the  states  themselves.  Inspection 
laws,  quarantine  laws,  health  laws  of  every  description,  as  well 
as  Is^ws  for  regulating  the  internal  commerce  of  a  state,  and 
those  which  respect  turnpike  roads,  ferries^  etc.^  are  parts  of 
this  mass. ' ' ' 

After  referring  to  Fanning  v.  Gregoire,  and  citing  the  pas- 
sage which  we  have  previously  quoted  as  affirming  the  doc- 
trine that  a  state  had  a  right  to  grant  a  ferry  license  across  a 
navigable  river,  being  the  boundary  between  the  granting, 
and  another,  state,  the  question  of  the  operation  of  the  com- 
merce clause  of  the  Constitution  of  the  United  States  was 
passed  on.  The  court  declared  (p.  633,  L.  Ed.  p.  203),  that 
there  was  no  repugnancy  to  the  commerce  clause  of  the  Con- 
stitution in  the  mere  licensing  by  a  state  of  a  ferry;  that  the 
regularity  and  nature  of  the  business  of  ferrying  was  snch 
that  the  granting  of  a  privilege  on  the  subject  did  not  regnlate 
interstate  commerce,  and  therefore,  despite  an  exclusive 
ferry  privilege,  interstate  commerce  was  free  from  restraint 
by  the  state.  In  conclusion,  however,  the  court  pointed  ont 
(p*  634,  L.  Ed.  p.  203),  that  undoubtedly  if  in  the  grant  of  a 
ferry  privilege  there  were  contained  provisions  repugnant  to 
the  commerce  clause,  it  would  be  the  duty  of  the  court  to 
prevent  theif^tenforcement. 

In  Wiggins  Ferry  Co.  v.  East  St.  Louis  (1882)  107  U.  S.  36s, 
27  L.  Ed.  419,  2  Sup.  Ct.  Rep.  257,  the  case  was  this:  The 
ferry  company  was  in  the  enjoyment  of  a  ferry  franchise  to 
operate  across  the  Mississippi  river  between  Illinois  and 
Missouri.  It  was  domiciled  in  Illinois,  that  state  being  the 
situs  of  its  boats  and  other  property.  This  property  was 
taxed  in  Illinois  as  other  property,  and  there  was  also  levied 
upon  the  company  a  license  tax  for  the  privilege  of  carrying 
on  the  ferry,  the  validity  of  which  last  exaction  was  the  ques- 
tion which  the  case  presented.  The  collection  of  the  license 
charge  was  resisted  on  the  ground  that  the  corporation  was 
exempt  by  the  contract  arising  from  the  grant  of  its  franchise 
from  the  payment  of  a  license  charge,  and  that  if  not,  the 
exaction  of  the  license  tax  for  the  privilege  of  ferrying  across 
a  navigable  river  lying  between  two  states  was  repugnant  to 
the  commetce  and  other  clauses  of  the  Constitution  of  the 
United  States  not  necessary  to  be  specially  referred  to. 

After  disposing  adversely  to  the  corporation  of  the  conten- 
tion concerning  the  alleged  exemption,  the  court  considered 
the  application  of  the  commerce  clause  of  the  Constitution, 
and  decided  that  proposition  against  the  corporation.    In 
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doing  so  the  court  referred  to  the  passage  in  the  opinion  of 
Chief  Justice  Marshall  in  Gibbons  v.  Ogden,  which  we  have 
ahready  quoted,  and  also  referred  approvingly  to  the  opinions 
in  Conway  v.  Taylor,  i  Black,  603,  17  L.  Ed.  191,  and  Fan- 
ning V.  Gregoire,  16  How.  524,  14  L.  Ed.  104^. 

In  Gloucester  Ferry  Co.  v.  Pennsylvania  (1885)  X14  U.  S. 
196,  29  L.  Ed.  158,  I  Inters.  Com.  Rep.  382,  5  Sup.  Cc.  Rep. 
826,  the  facts  were  these :  The  ferry  company  was  incor- 
porated and  domiciled  in  New  Jersey,  carried  on  a  ferry  busi- 
ness over  the  Delaware  river  between  Camden,  New  Jersey* 
and  Philadelphia.  The  situs  of  its  boats  and  property  was  in 
New  Jersey;  but  the  company  owned  in  Philadelphia  a  wharf 
or  slip  at  which  its  boats  landed.  The  taxing  officers  of  the 
state  of  Pennsylvania  assessed  against  the  corporation,  on  the 
eround  that  it  was  doing  business  within  the  state,  a  tax  upon 
the  estimated  value  of  it#  capital  stock,  and  the  validity  of 
this  tax  was  the  question  decided.  After  referring  to  the  rea- 
soning of  the  supreme  court  of  Pennsylvania  affirming  the 
validity  of  the  tax,  in  which  it  was  pointed  out  that  the  com- 
pany did  business  in  the  state  because  it  landed  in  the  state 
of  Pennsylvania,  and  there  in  part  carried  on  its  ferry  busi- 
ness, the  court  said  (p.  203,  L.  Ed.  p.  161,  Inters.  Com.  Rep. 
P-  385,  Sup.  Ct.  Rep.  p.  827): 

''As  to  the  first  reason  thus  expressed,  it  may  be  answered 
that  the  business  of  landing  and  receiving  passengers  and 
freight  at  the  wharf  in  Philadelphia  is  a  necessary  incident 
to,  indeed  is  a  part  of,  their  transportation  across  the  Dela- 
ware river  from  New  Jersey.  Without  it  that  transportation 
would  be  impossible.  Transportation  implies  the  taking  up 
of  persons  or  property  at  some  point  and  putting  them  down 
at  another.  A  tax,  therefore,  upon  such  receiving  and  land- 
ing of  passengers  and  freight  is  a  tax  upon  their  transporta- 
tion; that  is,  upon  the  commerce  between  the  two  states 
involved  in  such  transportation. 

''It  matters  not  that  the  transportation  is  made  in  ferry- 
boats, which  pass  between  the  states  every  hour  of  the  day. 
The  means  of  transportation  of  persons  and  freight  between 
the  states  does  not  change  the  character  of  the  business  as 
one  of  commerce,  nor  does  the  time  within  which  the  distance 
between  the  states  may  be  traversed.  Commerce  among  the 
states  consists  of  intercourse  and  traffic  between  their  citizens, 
and  includes  the  transportation  of  persons  and  property,  and 
the  navigation  of  public  waters  for  that  purpose,  as  well  as 
the  purchase,  sale,  and  exchange  of  commodities.  The 
power  to  regulate  that  commerce,  as  well  as  commerce  with 
foreign  nations,  vested  in  Congress,  is  the  power  to  prescribe 
the  rules  by  which  it  shall  be  governed, — that  is,  the  condi- 
tions upon  which  it  shall  be  conducted ;  to  determine  when 
it  shall  be  free  and  when  subject  to  duties  or  other  exactions. 
The  power  also  embraces  within  its  control  all  the  instrumen- 
talities by  which  that  commerce  may  be  carried  on,  and  the 
means  by  which  it  may  be  aided  and  encouraged. '  * 
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After  reviewing  and  applying  many  prior  adjudications  of 
this  court,  in  which  the  want  of  power  of  the  several  states  to 
burthen  interstate  commerce  had  been  pointed  out  in  its 
various  aspects,  the  court  considered  the  statement  of  Mr. 
Chief  Justice  Marshall  in  Gibbons  v.  Ogden,  which  we  have 
previously  quoted,  and  observed  (p.  215,  C  Ed.  p.  166,  Inters. 
Com.  Rep.  p.  390,  Sup.  Ct.  Rep.  p.  834): 

''The  power  of  the  states  to  regulate  matters  of  internal 
police  includes  the  establishment  of  ferries  as  well  as  the  con- 
struction of  roads  and  bridges.  In  Gibbons  v.  Ogden,  Chief 
Justice  Marshall  said  that  laws  respecting  ferries,  as  well  as 
inspection  laws,  quarantine  laws,  health  laws,  and  laws  reg- 
ulating the  internal  commerce  of  the  states,  are  component 
parts  of  an  immense  mass  of  legislation,  embracing  every- 
thing within  the  limits  of  a  state  not  surrendered  to  the  gen^ 
eral  government ;  but  in  this  language  he  plainly  refers  to 
ferries  entirely  within  the  state,  and  not  to  ferries  transport- 
ing passengers  and  freight  between  the  states  and  a  foreign 
country." 

Although  no  reference  was  made  in  the  opinion  to  Fanning 
V.  Gregoire,  Conway  v.  Taylor,  and  Wiggins  Ferry  Co.  v. 
East  St.  Louis,  in  concluding  the  opinion  it  was  said  (p.  217, 
L.  Ed.  p.  167,   Inters.  Com.  Rep.  p.  390,   Sup.  Ct.   Rep.  p. 

83s): 
''It  is  true  that,  from  the  earliest  period  in  the  history  of 

the  government,  the  states  have  authorized  and  regulated  fer- 
ries, not  only  over  waters  entirely  within  their  limits,  but 
over  waters  separating  them ;  and  it  may  be  conceded  that  in 
many  respects  the  states  can  more  advantageously  manage 
such  interstate  ferries  than  the  general  government ;  and  that 
the  privilege  of  keeping  a  ferry,  with  a  right  to  take  toll  for 
passengers  and  freight,  is  a  franchise  grantable  by  the  state, 
to  be  exercised  within  such  limits  and  under  such  regulations 
as  may  be  required  for  the  safety,  comfort,  and  convenience 
of  the  public.  Still  the  fact  remains  that^  such  a  ferry  is  a 
means,  and  a  necessary  means,  of  commercial  intercourse  be* 
tween  the  states  bordering  on  their  dividing  waters,  and  it 
must,  therefore,  be  conducted  without  the  imposition  by  the 
state  of  taxes  or  other  burdens  upon  the  commerce  between 
them.  Freedom  from  such  imposition  does  not,  of  course, 
imply  exemption  from  reasonable  charges,  as  compensation 
for  the  carriage  of  persons,  in  the  way  of  tolls  or  fares,  or 
from  the  ordinary  taxation  to  which  other  property  is  sub- 
jected, any  more  than  like  freedom  of  transportation  on  land 
implies  such  exemption.  .  .  .  How  conflicting  legisla- 
tion of  the  two  states  on  the  subject  of  ferries  on  ^  waters 
dividing  them  is  to  be  met  and  treated  is  not  a  question  be- 
fore us  for  consideration.  Pennsylvania  has  never  attempted 
to  exercise  its  power  of  establishing  and  regulating  ferries 
across  the  Delaware  river.  Any  one,  so  far  as  her  laws  are 
concerned,  is  free,  as  we  are  informed,  to  establish  such  ferries 
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as  he  may  choose.  No  license  fee  is  exacted  from  ferry  keep- 
ers. She  merely  exercises  the  right  to  designate  the  places 
of  landing,  as  she  does  the  places  of  landing  for  all  vessels 
engaged  in  commerce.  The  question,  therefore,  respecting 
the  tax  in  the  present  case  is  not  complicated  by  any  action 
of  that  state  concerning  ferries.  However  great  her  power, 
no  legislation  on  her  part  can  impose  a  tax  on  that  portion  of 
interstate  commerce  which  is  involved  in  the  transportation 
of  persons  and  freight,  whatever  be  the  instrumentality  by 
which  it  is  carried  on." 

The  tax  imposed  by  the  state  of  Pennsylvania  was  decided 
to  be  void,  as  being  repugnant  to  the  commerce  clause  of  the 
Constitution. 

In  Covington  &  C.  Bridge  Co.  v.  Kentucky,  154  U.  S.  204, 
38  L.  Ed.  962,  4  Inter.  Com.  Rep.  649,  14  Sup.  Ct.  Rep. 
1087,  a  law  of  the  state  of  Kentucky  regulating  the  tolls  to  be 
charged  by  a  bridge  company  operating  a  bridge  across  the 
Ohio  river  between  Kentucky  and  Ohio  came  under  review. 
After  an  extended  consideration  of  the  previous  cases,  with 
one  exception,  including  the  cases  to  which  we  have  pre- 
viously referred,  it  was  decided  that,  as  the  bridge  was  over 
a  navigable  stream  between  two  states,  the  power  to  regulate 
the  tolls  thereon  was  in  Congress,  and  therefore  the  state 
regulation  was  void. 

The  position  of  the  parties  as  to  the  cases  which  we  have 
reviewed  is  this:  The  county  insists  that  the  statement  in 
Gibbons  v.  Ogden,  that  the  establishment  of  ferries  was 
within  the  reserved  powers  of  the  states,  and  the  rulings  in 
Fanning  v.  Gregoire,  Conway  v.  Taylor,  and  Wiggins  Ferry 
Co.  V.  East  St.  Louis,  afBrmatively  settle  that  a  state  may 
establish  ferries  over  a  navigable  river,  the  boundary  between 
two  states,  and  license  the  same,  and  that  doing  so  is  not 
only  not  repugnant  to  the  commerce  clause  of  the  Constitu- 
tion of  the  United  States,  but  is  in  consonance  therewith, 
since  the  power  as  to  ferries  was  reserved  to  the  states,  and 
not  delegated  to  the  national  government.  The  Glouccfster 
Ferry  Case,  it  is  said,  rested  upon  the  nature  of  the  par- 
ticnlar  tax  imposed  by  the  state  of  Pennsylvania,  and  that 
the  case  may  hence  not  be  considered  as  overruling  the  pre- 
vious cases,  not  only  because  it  did  not  expressly  refer  to 
them,  but  also  because  some  expressions  found  in  the  opinion 
which  we  have  cited  are  construed  as  substantially  afiBrming 
the  right  of  the  state  to  regulate  and  license  a  ferry  like  the 
one  here  in  question.  On  the  other  hand,  the  corporation 
urges  that  the  rulings  in  Fanning  v.  Gregoire  and  Conway  v. 
Taylor  proceeded  upon  a  misconception  and  partial  view  of 
the  language  of  Chief  Justice  Marshall  in  Gibbons  v.  Ogden. 
That  language,  it  is  insisted,  when  the  sentences  which  im- 
mediately precede  the  passage  quoted  in  Fanning  v.  Gregoire 
and  Conway  v.  Taylor,  are  considered,  clearly  demonstrates 
that  the  Chief  Justice  was  referring  to  the  power  of  the  states 
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to  license  and  control  ferries  on  streams  of  a  local  character, 
and  this,  it  is  said,  is  demonstrated  by  the  statement  on  the 
subject  in  the  Gloucester  Ferry  Case.  The  case  of  Wiggins 
Ferry  Co.  v.  East  St.  Louis,  it  is  argued  proceeded  not  upon 
the  right  of  the  state  over  the  ferry,  but  upon  its  power  to 
tax  property  whose  situs  was  within  its  jurisdiction,  and  this 
was  the  view  adopted  by  the  court  below.  The  Gloucester 
Ferry  Case,  it  is  urged,  did  not  proceed  upon  the  nature  of 
the  tax,  but  upon  the  want  of  power  in  the  state  of  Penn* 
sylvania  to  exert  its  control  over  a  ferry  crossing  a  river 
which  was  a  boundary  between  two  states,  so  as  in  effect  to 
burthen  the  carrying  on  of  interstate  commerce.  And  that 
case,  it  is  further  insisted,  therefore  qualifies,  if  it  does  not 
specifically  overrule,  the  earlier  cases. 

We  do  not  think,  however,  that  for  the  purposes  of  this 
case  we  need  enter  into  these  contentions,  because  we  con* 
sider  that  in  any  view  which  may  be  taken  of  the  previous 
cases,  each  and  all  of  them  are  conclusive  of  this  case  with- 
out reference  to  any  real  or  supposed  conflict  between  them. 

First.  None  of  the  cases,  whatever  view  may  be  taken  of 
them,  import  power  in  a  state  to  directly  control  interstate 
commerce.  Conceding,  arguendo,  that  the  police  power  of 
a  state  extends  to  the  establishment,  regulation,  and  licens- 
ing of  ferries  on  a  navigable  stream,  being  the  boundary  be- 
tween two  states,  none  of  the  cases  justify  the  proposition 
that  such  power  embraces  transportation  by  water  across 
such  a  river  which  does  not  constitute  a  ferry  in  a  strict 
technical  sense.  In  that  sense  ^'a  ferry  is  a  continnation  of 
the  highway  from  one  side  of  the  water  over  which  it  passes 
to  the  other,  and  is  for  transportation  of  passengers  or  of 
travelers  with  their  teams  and  vehicles  and  such  other  prop- 
erty as  they  may  carry  or  have  with  them."  New  York  v. 
Starin,  io6  N.  Y.  ii,  12  N.  E.  631;  Broadnax  v.  Baker,  94  N. 
C.  675,  5*$  Am.  Rep.  633.  It  proceeds  at  regular  intervals, 
and,  growing  out  of  the  local  necessities  and  the  public 
interest  in  its  operation,  is  subject  to  local  control,  and  at 
common  law  the  exclusive  franchise  to  operate  a  ferry  within 
designated  limits  might  be  conferred  npon  a  particular  per- 
son or  persons.  In  a  strict  sense  the  ferry  business  is  con- 
fined to  the  transportation  of  persons  with  or  without  their 
property,  and  a  ferryman  carrying  on  only  a  ferry  business  is 
bound  to  transport  in  no  other  way.  New  York  v.  Staria, 
106  N.  Y.  II,  12  N.  E.  631;  Wyckoff  v.  Queens  County  Ferry 
Co.  52  N.  Y.  32,  II  Am.  Rep.  650. 

Indeed,  the  essential  distinction  between  a  ferry  in  the  re- 
stricted and  legal  signification  of  that  term  and  transporta- 
tion as  such,  constituting  interstate  commerce,  was  p'ointedly 
emphasized  in  a  passage  from  the  opinion  in  Conway  v. 
Taylor,  i  Black,  603,  17  L.  Ed.,  191,  which  we  have  pievioody 
quoted,  and  the  distinction  between  the  two  was  necessarily 
involved,  if  it  may  not  be  said  to  have  been  controlling,  in 
the  decision  of  that  case. 
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The  difference  between  a  feiry  in  its  true. sense  and  trans^: 
portation  of  the  character  of  that  now  under  review  is  shown 
in  the  case  of  New  York  v.  New  England  Transfer  Co.  14 
Blatchf.  159,  Fed.  Cas.  No.  10,197.  In  that  case  a  boat  was 
operated  from  Jersey  City  in  New  Jersey  to  Mott  Haven  in 
New  York,  and  from  Mott  Haven  to  Jersey  City.  In  this 
boat,  by  means  of  tracks,  raihroad  cars,  both  passenger  and 
freight,  were  run  and  carried  under  contract  with  the  railroad 
company  for  the  purpose  of  further  transportation.  The  con- 
tention was  that  the  operation  of  this  boat  constituted  the 
running  of  a  ferry,  and  therefore  to  so  operate  it  required  a 
ferry  license  from  the  proper  authority  of  the  city  of  New 
York.  The  court  (Shipman,  J.),  whilst  not  denying  the 
power  of  the  city  of  New  York  to  require  a  license  for  a  ferry 
operating  over  the  route  in  question,  held  that  the  use  of  the 
boat  in  the  manner  specified  was  not  the  operation  of  a  ferry. 
After  pointing  out  the  similarity  between  bridges  and  ferries, 
and  directing  attention  to  Proprietors  of  Bridges  v.  Hoboken 
Land  &  Improv.  Co.  i  Wall.  116,  17  L.  Ed.  571,  in  which  it 
was  held  that  a  mere  railroad  bridge,  utilized  for  the  purpose 
of  transporting  cars  across  a  navigable  river,  did  not  infringe 
an  exclusive  right  to  maintain  a  bridge  for  general  purposes 
theretofore  granted  by  state  authority,  and  Remonstrating 
the  identity  in  principle  between  the  case  before  it  and  that 
case,  said  (p.  167) : 

''The  reasoning  which  denies  that  a  railroad  bridge  is  an 
interference  with  an  exclusive  right  theretofore  granted  to 
build  an  ordinary  bridge,  applies  with  almost  equal  forc^  to 
the  question,  whether  a  ferry  franchise  is  interfered  with  by 
a  ferry  which  is  designed  for  the  transportation  of  railroad 
cars  only.  The  boat  of  the  defendants  is  provided  with  two 
railroad  tracks,  which  prevent  the  entrance  or  egress  of  ordi- 
nary vehicles,  and  also  of  foot  passengers,  except  as  they  are 
transported  in  cars  which  run  upon  the  railroad  tracks.  The 
boat  is  exclusively  used  for  the  transportation  of  railroad  cars, 
in  connection  only  with  the  arrival  of  trains.  It  is  impossi- 
ble to  transport  ordinary  vehicles  upon  the  boat,  it  is  im- 
practicable to  transport  foot  passengers,  except  as  they  are 
conveyed  to  the  boat  in  cars.  The  whole  arrangement  of 
boat  and  docks  is  for  the  ingress  and  egress  of  railroad  cars, 
and  not  for  the  accommodation  of  anything  else.  The  ferry 
is  a  part  of  a  continuous  through  railroad  line  from  places 
north  and  east  of  the  city  of  New  York,  to  places  south  and 
southwest  of  that  city,  and  the  trips  of  the  boat  are  depend- 
ent upon  the  arrival  of  through  railroad  trains. 

''Such  a  ferry  is  unlike  an  ordinary  ferry  for  that  trans- 
portation across  a  river  of  persons,  animals,  and  freight,  at 
intervals  more  or  less  regular,  for  fare  or  toll." 

Second.  As  we  conclude  from  the  considerations  previously 
expressed  that  the  transportation  of  railroad  cars — whether 
foaded  or  unloaded — across  the  Mississippi  river  at  the  point 
in  question  was  not  the  maintenance  of  a  ferry  in  the  proper 
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sense  of  that  term,  and  that  sach  business  was  essentially  in- 
tentate commerce,  the  only  question  remaining  for  decision 
is.  Did  the  coanty  have  the  power  to  require  the  obtain- 
ing of  a  license  by  the  company  as  a  prerequisite  to  the 
carrying  on  of  such  interstate  commerce,  and  to  impose  the 
penalties  sued  for  because  a  license  had  not  been  obtained? 
In  examining  this  question  we  need  not  stop  to  determine 
how  far,  if  at  all,  a  state  may,  under  its  general  police  power, 
require  the  taking  out  of  a  license  for  the  carrying  on  of  the 
business  of  interstate  commerce  to  the  extent  necessary  to 
enable  the  state  or  its  subdivisions  to  exercise  such  super- 
vision as  may  be  required  for  the  safety  of  life  and  property. 
This  results  because,  even  conceding,  arguendo,  such  power, 
we  think  it  clear  that  such  conditions  were  attached  to  the 
obtaining  of  a  license  in  this  case  as  relieved  the  company 
from  the  duty  of  complying  with  the  requirements  of  the  law 
under  which  liability  is  here  asserted.  That  liability  is 
contained  in  chapter  55  of  the  Revised  Laws  of  Illinois,  in 
force  in  1874.  By  this  law  authority  was  conferred  upon  the 
county  to  grant  a  ferry  license,  and  it  was  made  the  duty  of  a 
person  or  corporation  desiring  to  carry  on  a  ferry  to  make 
application  for  such  license.  But  power  was  conferred  upon 
the  county  to  withhold  the  grant  of  a  license  in  a  particular 
case  if  deemed  best,  and  to  grant  it,  preferably,  to  a  citixen 
of  the  state  of  Illinois ;  and  the  acceptance  of  the  license  im- 
posed the  absolute  obligation  upon  the  applicant  to  carry  on 
a  technical  ferry  business,  to  operate  at  designated  hours  dur- 
ing the  day  and  during  the  entire  night.  In  other  words,  the 
law  under  which  license  was  required  not  only  subjected  the 
applicant  for  the  license  to  discriminatory  provisions,  bat  in 
addition  compelled  the  license,  if  he  desired  to  carry  on  a 
purely  interstate  commerce  business,  to  conduct  a  general 
ferry  business.  However  valid  these  conditions  may  be  when 
applied  to  a  feiry  business  in  the  restricted  sense,  under  the 
assumption  which  we  have  indulged  in,  arguendo,  that  the 
state  had  the  power  to  regulate  a  ferry  upon  a  navigable 
stream  forming  the  boundary  between  two  states,  it  is  ob- 
vious that  the  conditions  to  which  we  have  alluded  were 
illegal  because  a  direct  burden  upon  interstate  commerce  was 
made  a  condition  precedent  to  the  doing  of  business  of  that 
character. 

Because  we  have,  arguendo,  rested  our  conclusion  in  this 
case  upon  the  assumption  that  the  respective  states  have  the 
power  to  regulate  ferries  over  navigable  rivers  constituting 
boundaries  between  states,  we  must  not  be  understood  as 
deciding  that  that  doctrine,  which  undoubtedly  finds  support  in 
the  opinions  announced  in  Fanning  v.  Gregoire  and  Conway 
V.  Taylor,  has  not  been  modified  by  the  rule  subsequently 
laid  down  in  the  Gloucester  Ferry  and  the  Covington  Bridge 
Cases.  As  this  case  has  not  required  us  to  enter  into  those 
considerations  we  have  not  (lone  so.  ' 

Affirmed. 


Vol  10  R  R  R— Vol  33  Aii  &  Eng  R  Ca8«  N  S       639 


Minneapolis  &  St.  Louis  Railroad  Company,  Plff.  in  Err*, 
V.  State  of  Minnesota  ex  rel.  Railroad  &  Warehouse 
Commission. 

{Argued  and  Submitted  January  «/,  1904,    Decided  Fehruaty  93 ^  1904,) 

[24  Sup.  Ct.  Rep.  396.] 

Constitutional  Law— Validity  of  Statute  Imposing  on  Railroad  Bur- 
den of  Proving  Proposed  Station  Unnecessary. 
A  railway  company  is  not  deprived  of  its  right  reasonably  to  manage 
or  control  its  property,  nor  is  its  property  arbitrarily  taken  without  com- 
jtensation  or  due  process  of  law,  by  Minn.  Gen.  Laws  1901,  chap.  270, 
nnder  which  is  imposed  npon  it  the  burden  of  showing,  in  proceedings 
to  compel  it  to  provide  a  station  at  an  incorporated  vUlage  on  its  line, 
that  the  establishment  of  a  station  there  is  unreasonable  and  unneces* 


Error  to  State  Court— Conclusiveness  of  Finding  of  Fact. 

A  finding  of  fact  by  an  inferior  state  court,  affirmed  in  the  highest 
court  of  that  state  by  a  divided  court,  is  conclusive  on  the  Federal  Su- 
preme Court  in  reviewing  a  judgment  of  the  highest  state  court. 

In  Error  to  the  Supreme  Coart  of  the  State  of  Minnesota 
to  review  a  judgment  affirming,  by  a  divided  court,  a  judgment 
of  the  District  Court  of  Freeborn  County  in  that  State  grant- 
ing a  writ  of  mandamus  to  compel  a  railway  company  to  pro- 
vide a  station  at  a  village  on  its  line.    Affirmed. 

See  same  case  below,  87  Minn.  195,  91  N.  W.  465. 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  E.  Clarke  for  plaintiff  in  error. 
Messrs.  Howard  H.  Dunn,  W.  B.  Douglas,  and  Lafayette 
French  for  defendaiit  in  error. 

MR.  JUSTICE  McKENNA  delivered  the  opinion  of  the 
court : 

This  is  a  proceeding  in  mandamus  to  compel  plaintiff  in 
erro^  to  build  and  maintain  a  station  house  on  the  line  of  its 
road  at  the  village  of  Emmons,  in  compliance  with  ad  order 
of  the  Railroad  &  Warehouse  Commission  of  the  state  of 
Minnesota.  * 

The  order  of  the  commission  was  made  upon  petition  and 
upon  hearing  after  due  notice  to  plaintiff  in  error.  The  writ 
was  granted  by  the  district  court  of  Freeborn  county,  where 
the  proceedings  were  commenced. 

The  railroad  company  in  its  answer  attacks  the  statute 
under  which  the  commission  acted  as  follows: 

*'This  respondent  says  further,  that  chapter  270,  General 
Laws  1901,  approved  April  13,  1901,  which  was  enacted  by 
the  legislature  of  said  state  at  its  thirty-second  session,  which 
arbitrarily  requires  railroad  carriers  to  provide  freight  and 
passenger  rooms  and  depots  at  all  villages  and  boroughs  upon 
their  respective  roads,  without  regard  to  the  necessity  there- 
for and  without  regard  to  the  location  or  situation  of  such 
village  or  boroughs,  or  to  existing  conditions,  is  unjust,  un- 
reasonable, contrary  to  public  policy,  and  void. 
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''It  denies  to  the  respondent  the  right  to  reasonably  man- 
age or  control  its  own  business;  it  takes  its  property  without 
its  consent.  , 

''It  takes  the  property  of  this  respondent  arbitrarily  and 
unnecessarily,  for  public  use,  without  just  compensation,  and 
is,  therefore,  violative  of  the  5th  Amendment  to  the  Constitu- 
tion of  the  United  States. 

"It  deprives  the  respondent  of  its  property  without  due 
process  of  law,  and  denies  it  the  equal  protection  of  the  laws, 
and  thus  violates  the  14th  Amendment  to  the  Constitution  of 
the  United  States." 

The  supreme  court  of  the  state  affirmed  the  judgment  of  the 
district  court,  the  members  of  the  court  equally  dividing  on 
the  facts. 

This  is  the  second  attempt  of  the  village  of  Emmons  to 
secure  a  depot.  The  first  was  unsuccessfully  (76  Minn.  469, 
79  N.  W.  510,  "wherein  the  facts  are  stated"),  the  supreme 
court  observed ;  and  it  further  observed,  passing  on  the  case 
at  bar: 

"Mr.  Associate  Justice  Lovely  having  been  of  counsel  for 
the  village  in  the  former  proceeding,  was  disqualified  from 
sitting  at  the  hearing  of  this  appeal,  and  the  cause  was  nec- 
essarily argued  and  submitted  to  the  four  remaining  mem- 
bers of  the  court.  We  assume  that  Laws  1901,  chapter  270, 
which,  in  express  terms,  requires  railway  companies  to  build 
and  maintain  depots  or  station  houses  in  all  villages  through 
which  their  roads  may  pass,  is  in  itself  valid  legislation,  and 
not  open  to  the  objection  that  it  is  not  within  the  legislative 
power  to  enact  such  a  law.  With  this  assumption  no  dispute 
has  arisen  over  a  construction  of  the  act,  to  the  effect  that 
all  incorporated  villages  within  this  state  located  on  railway 
lines  are  prima  facie  entitled  to  depots.  The  commissioners 
have  the  power  to  order  the  erection  and  maintenance  of 
depot  buildings  unless  it  is  made  to  appear  that  such  an  order 
would  be  so  unreasonable  in  its  terms  as  to  actually  result  in 
depriving  the  company  proceeded  against  of  its  property 
without  due  process  of  law.  The  change  made  bf  the  statute 
of  1901  simply  affects  or  shifts  the  burden  of  proof;  for,  prior 
to  its  enactment,  the  burden  was  on  the  municipality  to  estab< 
lish  the  reasonableness  and  necessity  of  a  depot  therein,  while 
now  a  railway  company  appearing  before  the  commissioners, 
or  trying  its  case  on  appeal  to  the  district  court,  bears  the 
burden  of  showing  that  such  a  requirement  is  not  called  for, 
and  that  the  building  and  maintenance  of  a  depot  in  the  vil- 
lage is  unnecessary  and  unreasonable. 

"But,  while  agreeing  as  to  this  interpretation  of  the  law, 
we  fail  to  reach  the  same  conclusion  in  respect  to  the  facts. 
We  do  not  question  the  correctness  of  the  conclusion  reached 
when  considering  the  former  appeal.  But  two  members  of 
the  court.  Chief  Justice  Start  and  Associate  Justice  Brown, 
are  of  the  opinion  that,  from  the  evidence,  it  appears  that 
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there  has  since  been  a  substantial  growth  in  the  village, — a 
growth  which  makes  an  altogether  difierent  showing, — and 
that  the  company  did  not '  overcome  the  prima  facie  case 
arising  by  virtue  of  the  statute,  and  therefore  that  the  judg- 
ment appealed  from  should  be  affirmed.  Associate  Justice 
Collins  and  Lewis  are  unable  to  agree  to  this.  Their  conclu* 
sion  is  that  the  testimony  fails  to  show  that  there  has  been  a 
real  or  substantial  change  in  the  village,  its  needs  or  necessi- 
ties, that  the  situation  is  practically  as  it  was  when  the 
former  proceeding  was  considered,  and  that  the  prima  facie 
case  made  by  the  village  has  been  wholly  overcome  by  the 
defendant  company. 

"With  this  difference  of  opinion  the  judgment  appealed 
from  must  be,  and  hereby  is,  affirmed."    [87  Minn.  19s,  91  N. 

W.  465.] 

The  defendant  in  error  contends  by  those  observations  the 
court  only  decided,  following  its  former  decision  (76  Minn. 
469,  79  N.  W.  510),  that  under  chapter  6,  8  388,  General  Stat- 
utes of  1894,  the  commission  had  the  power  to  order  the  erec- 
tion and  maintenance  of  depots  where  public  necessity  or 
convenience  reasonably  required  it  to  be  done^  and  that  the 
only  change  made  by  the  act  of  1901  was  to  shift  the  burden 
of  proof  from  the  municipality  to  the  railroad  company,  and 
therefore  the  court,  in  deciding  that  the  railroad  company  had 
not  overcome  the  prima  facie  case  arising  from  the  statute, 
did  not  decide  a  Federal  question. 

It  is  difficult  to  deal  with  the  motion  on  account  of  the  un- 
certainty   of  the  contentions  of  plaintiff  in  error.     In  its 
answer  in  the  district  court  it  directly  attacks  the  statute. 
In  this  court  its  contentions  are  not  so  sweeping  and  we  are 
left  in  doubt  by  its  opening  and  reply  briefs  whether  the  stat- 
ute as  construed  by  the  supreme  court  is  objected  to  or  only 
its  application  under  the  facts  of  the  case.     However,  as  the 
statute  was  directly  attacked  in  the  acswer  the  motion  to  dis- 
miss is  denied,  and  we  will  consider  whether  the  grounds  of 
objection  to  the  statute  are  substantial  and  sufficient, 
(i)  The  act  of  1897  provided  as  follows: 
^That  all  railroad  corporations  or  companies  operating  any 
railroad  in  this  state  shall    .    •     •    provide  at  all  villages 
and  boroughs  on  their  respective  roads  depots  with  suitable 
waiting  rooms  for  the  protection  and  accommodation  of  all 
passengers  patronizing  such  roads,  and  a  freight  room  for 
the  storage  and  protection  of  freight.    .    .     .     Such  raikoad 
corporations  or  companies  shall,  at  such  depots  or  stations, 
stop  their  trains  regularly  as  at  other  stations,  to  receive 
and  discharge  passengers,  and,  for  at  least  one  half  hour  be- 
fore the  arrival,  and  one  half  hour  after  the  arrival,  of  any 
passenger  train,  cause  their  respective  depots  or  waiting 
rooms  to  be  open  for  the  reception  of  passengers;  said  de- 
pots to  be  kept  well  lighted  and  warmed  for  the  space  of  time 
aforesaid." 

lORR  R-41 
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In  its  first  opinion  (76  Minn.  469,  79  N.  W.  sio),  the  court 
held  that  the  word  'tillages,"  in  the  act  meant  incorporated 
villages,  and  that  Emmons  was  not  incorporated.  The  court, 
however,  proceeded  further,  and  said : 

'^Bat  there  is  no  doobt  of  the  power  of  the  commissioners, 
under  the  general  railroad  and  warehouse  commission  act,  to 
require  a  railroad  company  to  provide  a  suitable  depot  and 
passenger  waiting  room  at  any  place,  incorporated  or  unin- 
corporated, where  public  necessity  or  convenience  reasonably 
requires  it  to  be  done.  But  this  power  is  neither  absolute 
nor  arbitrary.  The  facts  must  be  such,  having  regard  to  the 
interests,  not  only  of  the  particular  locality,  but  also  of  the 
public  at  large  and  of  the  railroad  company  itself,  as  to  justify 
the  commissioners,  in  the  exercise  of  a  reasonable  discretion 
and  judgment,  in  ordering  the  railway  company  to  provide  a 
depot  and  passenger  station  at  the  place  in  question.  Coun- 
sel for  the  relators  admit  this.  The  only  evidence  being  the 
report  of  the  commissioners  themselves,  we  must  refer  to  it 
to  ascertain  whether  the  facts  therein  stated  reasonably 
justified  their  order  requiring  the  railroad  company  to  pro- 
vide and  maintain  a  depot  and  station  at  Emmons.  The 
statute  provides  that,  ^upon  the  trial  of  said  cause  [before  the 
court,  as  in  this  case,  to  enforce  the  order  of  the  commi»> 
sioners],  the  findings  of  fact  of  said  commission  as  set  forth 
in  its  report  shall  be  prima  facie  evidence  of  the  matten 
therein  stated.'    (Gen.  Stat.  1894.  §  399.)" 

The  court  then  reviewed  the  facts,  and  decided  that  the 
order  of  the  commission  establishing  a  station  at  Emmons 
was  unreasonable.  The  act  was  amended  in  190 1,  and  the 
court  in  the  case  at  bar  has  decided,  as  we  have  seen,  the 
amendment  has  only  shifted  the  burden  of  proof.  In  other 
words,  to  quote  from  the  opinion  of  the  court,  'incorporated 
villages  within  this  state  (Minnesota)  located  on  railway  hues 
are  prima  facie  entitled  to  depots,"  and  at  a  hearing  before 
the  commissioners  and  in  the  district  court  the  railroad  has 
the  burden  of  showing  that  the  establishment  of  a  depot  is 
unreasonable  and  unnecessary. 

The  statute,   as  thus  construed,  does  not  transcend  the 
power  of  the  state.     In  other  words,  and  meeting  exactly  the 
contention  of  plaintiff  in  error,  the  statute  does  not  deny 
plaintiff  in  error  the  right  to  reasonably  manage  or  control 
its  property  or  arbitrarily  take  its  property  without  its  con- 
sent or  without  compensation  or  due  process  of  law.    Wis- 
consin, M.  &  P.  R.  Co.  V.  Jacobson,  179  U.  S.  287,  45  L.  Ed. 
194,  21  Sup.  Ct  Rep.  115.     To  establish  stations  at  proper 
places  is  the  first  duty  of  a  railroad  company.     The  state 
can  certainly  provide  for  the  enforcement  of  that  duty.    An 
incorporated  village  might  be  said  to  be  such  a  place  without 
an  express  declaration  of  the  statute.     To  make  it  prima  facie 
so  by  statute  and  to  impose  the  burden  of  meeting  the  pre- 
sumption thence  arising,  certainly  does  not  amount  to  an 
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invasion  of  the  rights  of  property  or  an  unreasonable  control 
of  property.  This  seems  to  be  conceded  in  the  reply  brief  of 
plaintiff  in  error.     Connsel  say: 

''The  power  of  .the  state  to  require  the  construction  and 
maintenance  of  stations  at  proper  points  is  not  questioned. 
We  concede  it  The  power  to  require  an  unnecessary  and 
wholly  useless  expenditure  of  money,  in  the  construction  and 
maintenance  of  stations  where  they  are  not  needed,  is  denied. 
That  is  the  whole  case." 

And  stating  the  decision  of  the  court  in  76  Minn,  counsel 
quotes  as  follows : 

''The  commissioners  have  the  power  to  order  the  erection 
and  maintenance  of  depot  buildings,  unless  it  is  made  to 
appear  that  such  an  order  is  so  unreasonable  in  its  terms  as 
to  actually  resulting  depriving  the  company  proceeded  against 
of  its  property  without  due  process  of  law." 

And  counsel  adds:  "This  is,  of  necessity,  a  Federal  ques- 
tion." 

Whether  it  is  or  not,  and  whether  it  is  so  dependent  on  the 
facts  of  the  case  as  not  to  be  open  to  our  review,  is  the  next 
ground  to  be  considered. 

(2)  The  charge  is  that  the  property  of  plaintiff  in  error  is 
taken  without  due  process  of  ^  law;  but  whether  so  taken  is 
made  to  depend  upon  a  question  of  fact, — the  requirement  of 
"an  unnecessary  and  wholly  useless  expenditure  of  money." 
It  is  well  established  that  on  error  to  a  state  court  this  court 
cannot  re-examine  the  evidence,  and  when  the  facts  are  found 
we  are  concluded  by  such  finding.  Egan  v.  Hart,  165  U.  S. 
188,  41  I^  Ed.  680,  17  Sup.  Ct.  Rep.  300.  But  in  the  case  at 
bar  we  are  met  by  the  circumstance  that  the  supreme  court 
equally  divided  on  the  question  whether  the  facts  distinguish 
this  case  from  76  Minn.  The  plaintiff  in  error,  therefore, 
contends  that  there  has  been  no  judgment  of  the  supreme 
court  on  the  facts,  and  they  are  open  to  review  here.  The 
contention  is  not  tenable.  There  is  no  statement  of  facts  by 
the  supreme  court,  and  its  decision,  though  by  a  divided 
court,  constituted  an  afiBrmance  of  the  finding  of  the  district 
court.    The  finding  was  as  follows : 

"That  the  respondent  railroad  company  has  no  depot  or 
station  house  whatever  for  the  accommodation  of  the  public 
upon  its  line  of  railroad  at  the  village  of  Emmons,  and  that 
its  line  of  road  is  the  only  railroad  reaching  such  village. 

"That  there  is  a  suitable  location  for  a  depot  or  station 
house  upon  respondent's  right  of  way  at  the  point  referred  to 
and  described  in  the  order  of  the  board  of  railroad  and  ware- 
house commissioners  herein,  which  order  is  hereto  attached. 
That  it  is  necessary  for  the  accommodation  of  the  citizens  of 
Emmons  and  vicinity,  and  the  public  at  large,  and  public 
necessity  requires  that  the  respondent  railroad  company  build 
and  maintain  a  suitable  station  house  at  the  said  village  of 
Emmons  for  the  accommodation  of  the  public  transacting 
business  with  the  respondent  at  that  point." 
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The  findins:»  like  the  verdict  of  a  jury,  is  conclosive  in  this 
court.  Dower  v.  Richards,  151  U.  S.  658,  38  L.  £d.  30$,  14 
Sup.  Ct.  Rep.  4S2.  It  follows  that  the  order  of  the  Ware- 
bouse  Commission  was  not  an  unreasonable  requirement,  aod 
the  judgment  is  affirmed. 


Schumacher  v.  Chicago  &  N.  W.  Ry.  Co.    ' 

{Supreme  Court  of  Illinois   Feb,  //,  1904.) 

[96  N.  E.  Rep.  825.] 

Unloading  Freight  Cart— Unreasonable  Delay— Rental  Charges.* 

The  consignee  of  two  car  loads  of  coke  was  notified  upon  their  arriTal 
that  a  charg'e  for  rental  would  be  made  if  they  were  not  unloaded 
within  48  hours.  The  notification  was  in  couipliance  with  the  rules  of 
an  association  of  railroads,  org^anized  for  the  purpose  of  facilitating  the 
unloading  of  cars,  and  the  charg'e  made  for  the  rental  was  much  less 
than  the  average  earning  capacity  of  freight  cars.  The  railroad  com- 
pany had  at  the  point  of  destination  no  warehouse  for  the  unloading  of 
bulk  freight,  such  as  coke :  held^  that  the  railroad  company  was  en- 
titled to  charge  rental  for  the  use  of  the  cars  after  the  expiration  of  a 
reasonable  time  for  unloading. 

Same — Reasonable  Time. 

On  the  iasue  as  to  what  was  a  reasonable  time,  evidence  as  to  the 
distance  of  the  consignee's  home  from  the  station  was  not  adnussible. 

Same— Unreasonable  Delay — Rental  Charges— Lien. 

The  railroad  was  entitled  to  a  lien  upon  the  freight  for  the  rental 
charges. 

Appeal  from  Appellate  Court,  Second  District. 

Action  by  Bowen  W.  Schumacher  against  the  Chicago  & 
Northwestern  Railway  Company.  From  a  jud|2:ment  of  the 
Appellate  Court  (108  111.  App.  520)  affirming  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Louis  Zimmerman,  for  appellant. 
.   Pam,  Calhoun  &  Glennon,  A.  W.  Pulver,  and  S.  A.  Lynde 
(Charles  D.  Clark,  of  counsel),  for  appellee. 

RICKS,  J.  Appellant  brought  an  action  of  replevin  in  a 
justice's  court  in  Lake  county  against  appellee  for  three  tons 
of  coke.  Judgment  was  for  appellee  in  the  justice  court  On 
appeal  to  the  circuit  court  of  said  county  a  trial  was  had  be- 
fore a  jury,  and  the  court  directed  a  verdict  for  appellee,  and 
entered  judgment  thereon.  Appeal  was  taken  to  the  Appel- 
late Court,  where  the  judgment  of  the  lower  court  was 
affirmed,  and  this  appeal  was  prosecuted. 

Appellant  is  a  resident  of  Highland  Park,  and  in  June,  1902, 
purchased  and  caused  to  be  shipped  to  himself  at  said  place, 
over  appellee's  road,  two  cars  of  coke.    The  cars  arrived  in 

Highland  Park  on  June  20th,  at  7  o'clock  in  the  morning, 

*^— «■—■—«— ^■^^■—^—  ■  —"I  ■       ^^^„^^  II 

*See  foot-note  appended  to  New  Orleans  A  N.  B«.  R.  Co.  v.  George 
(Miss.),  9  R.  R.  R.  786,  32  Am.  &  Bug.  R.  Caa.,  N.  S.,  786,  where  sil 
the  preceding  authorities  in  this  series  are  collected  or  referred  to. 
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and  at  9  o'clock  in  the  morning  of  the  same  day  appellee's 
station  agent  at  said  point  mailed  appellant  notice  of  the 
arrival  of  the  cars.    Appellant  is  a  practicing  lawyer  residing 
at  Hiirhland  Park,  and  having  his  office  in  the  city  of  Chicago* 
and  on  the  same  morning  of  the  arrival  of  the  cars»  and 
shortly  after  the  mailing  of  the  first  notice,  appellee's  agent 
saw  appellant  personally  and  informed  him  that  said  cars  had 
arrived.     At  that  time  appellee's  agent  did  not  know  the 
freight  charges,  and  neither  by  the  first  postal  card  nor  by 
verbal  statement  was  appellant  informed  on  that  day  of  the 
freight  charges.     On  the  jnoming  of  the  21st,   appellee's 
agent  again  notified  appellant  of  the  arrival  of  said  cars, 
sending  notice  by  postal  card  through  the  mail,  which  was 
received  by  appellant  between  8 :30  and  9  o'clock  in  the  morn- 
ing of  that  day.    On  the  postal  card  so  sent  to  appellant, 
after  describing  the  freight,  was  the  following:    ^'Which  is 
now  at  yonr  risk ;  please  pay  charges  and  remove  property 
within  twenty-four  hours,  or  same  will  be  charged  storage  or 
delivered  to  warehouseman;  all  car-load  freight  shall  be  sub- 
ject to  a  minimum  charge  for  trackage  and  rental  of  one 
dollar  per  car  for  each  twenty-four  iiours'  detention,  or  frac- 
tional part  thereof,  after  the  expiration  of  forty-eight  hours 
from  its  arrival  at  destination."    And  across  the  face  of  said 
postal  card  was  stamped  the  following :    ''If  this  car  is  not  un- 
loaded within  forty-eight  hours  from  7  A.  M.,  June  21,  1903, 
a  charge  of  one  dollar  per  day,  or  fraction  thereof,  will  be 
made  for  car  service,  for  which  this  company  reserves  a  lien 
upon  the  contents  of  car."     Upon  the  21st  of  June,  and  after 
the  receipt  of  the  postal  card  by  appellant  on  that  day,  he 
went  to  appellee's  station  and  there  paid  its  agent  the  freight, 
taking  a  receipt  therefor,  and  on  each  of  the  freight  bills  was 
stamped  a  notice  identical  with  the  one  last  above  quoted. 
When  appellant  received  the  freight  receipts  he  called  the 
attention  of  appellee's  agent  to  the  notice  with  reference  to 
the  charge  for  car  service  contained  thereon,  and  stated  to 
him  that  he  could  not  get  the  cars  unloaded  within  48  hours, 
or  anywhere  near  that  time;  also  recalled  the  fact  that  he 
had  had  trouble  a  year  or  so  previous  to  this  shipment  with  this 
same  company  at  the  same  station,  growing  out  of  appellee's 
insistence  upon  the  enforcement  of  the  above  rule.    Appel- 
lant then  engaged  one  James  H.  Dufiy,  whose  business  was 
the  hauling  of  coal  and  coke,  to  haul  the  same  for  him,  but 
was  informed  by  said  Duffy  that  he  could  not  begin  the  work 
nntil  the  following  Monday,  June  21st  being  on  Saturday. 
One  car  was  unloaded   by  Tuesday,  June  24th.     On  Thurs- 
day, Jane  26th,  the  other  car  was  only  partially  unloaded, 
and  appellee,  through  its  agent,  notified  Duffy,  who  was  haul- 
ms the  coke,  that  he  could  haul  no  more  until  the  car  service 
^nefrom  the  delay  in  unloading  had  been  paid.    A  con- 
troversy then  arose  between  appellant  and  appellee,  which 
resulted  in  the  suing  out  of  the  writ  of  repelvin  on  Monday, 
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June  30th,  there  remaining  about  three  tons  of  coke  in  one 
car,  which  appellee  had  sealed  and  refused  to  allow  to  be  re- 
moved until  the  car  service  was  paid. 

The  evidence  further  shows  that  the  cars,  on  their  arrival 
on  Friday,  June  20th,  were  placed  on  a  stub  track,  where 
they  could  be  approached  from  one  side  and  unloaded,  and 
on  the  2ist  of  June  were  placed  at  the  end  of  another  stub 
track,  so  that  their  removal  was  unnecessary  until  they  were 
unloaded,  and  could  be  approached  from  both  sides,  for  the 
purpose  of  unloading,  without  interference  from  switching  so 
long  as  they  remained  at  that  point.  The  two  cars  in  ques- 
tion came  from  and  belonged  to  other  railroad  lines,  one 
being  from  the  Baltimore  &  Ohio  Railroad  Company  and  the 
other  from  the  Illinois  Central  Railroad  Company;  that 
appellee  had  no  warehouse  for  the  unloading  of  bulk  freight, 
such  as  car  loads  of  coal  and  coke,  at  Highland  Park  Station, 
and  that  freight  such  as  that  in  question  is  uniformly  loaded 
and  unloaded  by  the  shipper  and  consignee. 

The  evidence  further  shows  that  in  what  was  called 
^Xhicago  Territory,"  and  embracing  a  considerable  scope  of 
country  surrounding  the  city  of  Chicago,  and  including  High- 
land Park,  was  an  association  called  the  ''Chicago  Car  Serv- 
ice Association,''  which  was  a  joint  association  including  all 
the  railroads  within  that  territory,  all  of  which  united  in  the 
selection  of  a  single  agent,  known  as  the  'Xar  Service 
Association  Agent,"  the  purpose  and  business  of  which 
association  were  to  facilitate  the  loading  and  unloading  of 
cars  and  for  the  securing  of  prompt  service  to  shippers;  that 
this  agency  or  association  had  existed  since  i888,  and  that 
appellee  was  a  member  of  such  association;  that  the  United 
States,  with  reference  to  railroad  traffic,  was  divided  into  42 
districts,  each  having  a  similar  association;  that  certain 
rules,  designed  to  effectuate  the  purpose  of  such  associatioQ* 
were  formulated  and  published  by  it,  and  observed  by  all  its 
members  and  brought  to  the  attention  of  shippers,  as  busi- 
ness between  them  arose  and  was  conducted ;  that  among  the 
rules  were  rules  2,  4,  and  5,  as  follows: 

''(2)  Forty-eight  hours'  free  time  will  be  allowed  for  load- 
ing or  unloading  all  cars,  whether  on  public  tracks  or  on 
private  tracks,  at  the  expiration  of  which  time  a  charge  of 
one  dollar  per  car  per  day,  or  fraction  thereof,  shall  be  made 
and  collected  for  the  use  of  cars  and  tracks  held  for  loading  or 
unloading  or  subject  to  the  orders  of  consignors  or  consignees 
or  their  agents. ' ' 

'^(4)  In  calculating  time,  Sundays  and  the  following 
holidays  are  excepted:  New  Year's  Day,  Washington's 
Birthday,  Decoration  Day,  Fourth  of  July,  Labor  Day» 
Thanksgiving  Day  and  Chrisftmas. 

"(5)  On  cars  arriving  after  6:00  P.  M.  of  any  day,  car  serv- 
ice will  be  charged  after  the  expiration  of  forty-eight  hours 
from  6:00  P.  M.  on  the  day  following." 
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The  evidence  showed  that  in  the  city  of  Chicago  alone 
there  were  shipped  in,  approximately,  7S,ooo  cars  of  coal  and 
coke  every  month;  that  the  average  earning  capacity  of 
freight  cars  npon  29  railroads  in  the  association,  for  the  year 
1901,  was  $2.42,  and  on  appellee's  road  $2.15  per  day. 

Under  the  above  state  of  facts  appellee  contends  that  it 
was  entitled  to  charge  a  car  service  or  car  track  service  of  $1 
per  day,  after  the  expiration  of  48  hours,  upon  these  cars, 
and  that  it  was  entitled  to  a  lien  upon  the  coke,  the  same 
being  the  freight  contained  in  them,  for  the  payment  of  such 
charges.  Both  of  these  propositions  are  denied  by  appellant, 
and  arise  upon  the  peremptory  instruction  for  a  verdict, 
given  by  the  trial  court. 

Under  the  Constitution  and  laws  of  this  state,  railroads  are 
public  highways  and  railroad  corporations  are  quasi  public 
corporations.  They  are  chartered  by  the  state,  and  may  in- 
voke the  right  of  eminent  domain  for  the  acquirement  of 
lands  necessary  for  the  conduct  of  their  business.  Regard- 
ing them  as  public  agencies,  discharging  duties  in  which  the 
public  is  interested,  the  state  regulates  and  controls  their 
rates  and  tolls,  both  for  the  carrying  of  freight  and  pas- 
sengers, and  in  many  other  respects  regulates  and  controls 
their  operation.  Upon  the  payment  or  tender  of  the  legal 
tolls,  freight,  or  fare,  such  companies  are  required  to  furnish' 
cars  and  transport  freight  and  passengers  within  a  reasonable 
time,  and  upon  their  failure  to  do  so  they  are  subject  to 
treble  damages  to  the  party  aggrieved,  and,  in  addition 
thereto,  a  penalty  or  forfeiture  to  the  school  fund  of  the  state. 
Hurd's  Rev.  St.  1899,  c.  114,  §§  84,  85.  They  must  receive 
and  transport  cars  loaded  and  unloaded  over  their  lines,  and 
in  doing  so  assume  the  liability  of  a  common  carrier  as  to 
both  such  cars  and  freight.  Peoria  &  Pekin  Union  Railway 
Co.  V.  Chicago,  Rock  Island  &  Pacific  Railway  Co.,  109  111. 
'35f  50  Am.  Rep.  605.  They  may  not  discriminate  against 
shippers  in  rates  or  facilities  for  shipping,  and  are  required 
to  make  special  provision  for  the  handling  and  shipping  of 
grain.  All  of  these  regulations  by  the  state  are  justified  and 
sustained  upon  the  ground  that  the  state  is  interested  in  the 
prompt  and  proper  carriage  of  its  products  and  the  commerce 
of  its  people,  and  it  would  seem  that  reasonable  rules  and 
regulations  adopted  by  such  corporations,  conducive  to  the 
proper  discharge  of  the  public  duty,  should,  where  they  are 
not  in  violation  of  some  positive  law,  be  sustained. 

Railroads,  as  to  freights  committed  to  their  charge,  during 
the  period  of  transport  and  until  they  are  delivered,  bear  two 
well-recognized  relations.  While  in  transit,  and  for  a  reason- 
able time  after  reaching  the  point  of  destination,  they  owe 
the  duties  and  bear  the  relation  of  common  carriers;  and 
when  the  car  containing  the  freight  is  delivered  to  the  con- 
signee upon  his  own  track,  or  at  the  place  selected  by  him  for 
unloading,  if  he  have  one,  or  to  the  consignee  upon  the  com- 
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pany's  usual  and  customary  track  for  the  discharge  of  freight, 
with  reasonable  and  proper  opportunity  to  the  consignee  to 
take  the  same,  or  when  placed  in  the  warehouse  of  such  com- 
pany, or  the  warehouse  of  another  selected  by  them — in  any 
and  all  such  cases  such  companies  then  bear  to  such  freight 
the  relation  of  warehousemen.  Peoria  &  Pekin  Union  Rail- 
way Co.  V.  United  States  Rolling  Stock  Co.,  136  111.  643*  V 
N.  E.  S9,  29  Am.  St.  Rep.  348;  Gregg  v.  Illinois  Central 
Railroad  Co.,  147  111.  550,  35  N.  E.  343,  37  Am.  St  Rep.  238. 
If  the  cars  in  which  such  freight  is  shipped  are  the  prop^ty 
of  another  railroad  than  that  of  the  company  transporting 
the  same  to  the  point  of  destination,  such  latter  company 
bears  the  same  relation  to  such  cars  as  to  the  freight  therein. 
Peria  &  Pekin  Union  Railway  Co.  v.  United  States  Rolling 
Stock  Co.,  supra.  Such  are  the  duties  of  such  companies 
appertaining  to  bulk  freight  in  car  load  lots,  which,  it  may 
be  said,  by  the  uniform  rule  and  custom  of  this  country  are  to 
be  loaded  and  unloaded  by  the  shipper  and  consignee.  Small 
or  package  freight  of  such  character  and  bulk  that  that  be- 
longing to  many  distinct  owners  may  be  shipped  in  a-  single 
car  is  commonly  loaded  and  unloaded  by  the  transporting 
company  or  companies.  When  such  freight  reaches  the  point 
of  destination  and  is  placed  in  the  freight  depot  or  ware- 
house of  such  company,  it  is  held  by  such  company  as  a 
warehouseman,  and  when  a  railroad  company  carries  freight  to 
its  point  of  destination  and  stores  the  same  in  its  warehouse, 
and  the  relation  of  warehouseman  is  established  by  the  fail- 
ure to  remove  the  property  within  a  reasonable  time,  the  lia« 
bility  of  a  warehouseman  attaches,  and  not  the  liability  of  a 
common  carrier.  Illinois  Central  Railroad  Co.  v.  Alexander, 
20  111.  24;  Porter  v.  Chicago  &  Rock  Island  Railroad  Co.,  20 
111.  408,  71  Am.  Dec.  286;  Merchants'  Dispatch  Transportation 
Co.  V.  Hallock,  64  111.  284;  Illinois  Central  Raifaroad  Ca  v. 
Friend,  Id.  303;  Rothschild  v.  Michigan  Central  Railroad  Co., 
69  111.  164;  Merchants'  Dispatch  &  Transportation  Co.  ▼. 
Moore,  88  111.  136,  30  Am..  Rep.  541;  Anchor  Line  v.  Knowles, 
66  111.  150. 

It  is  the  duty  of  the  consignee  to  take  notice  of  the  time  of 
the  arrival  of  freight  shipped  to  him  and  to  be  present  and 
receive  the  same  upon  arrival,  and  he  is  not  entitled  to  notice 
from  the  company  that  the  same  has  arrived,  but  the 
company  is  authorized  to  store  such  freight  and  to  be 
relieved  of  its  duty  as  a  common  carrier  (Merchants' 
Dispatch  Transportation  Co.  v.  Hallock,  supra),  and  when 
such  freight  is  in  the  warehouse  the  railroad  compasy 
may  charge  storage  upon  the  same,  and  it  has  a  lien 
upon  the  freight  so  stored  for  its  storage  charges,  and 
this  rule  obtains  although  the  company  may  have  given 
the  consignee  notice  to  remove  the  property  within  24  hours. 
Richards  v.  Michigan  Southern  &  Northern  Indiana  Railroad 
Co.,  20  111.  40s;  Porter  v.  Chicago  &  Rock  Island  Railroad 
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Co.,  supra;  Illinois  Central  Railroad  Co.  v,  Alexander,  supra* 
When  a  railroad  company  delivering  freight  at  its  point  of 
destination  has  no  warehouse  at  that  point  suitable  for  the 
storage  of  bulk  freight  in  car  load  lots,  and  the  property  is  of 
such  character  that  the  cars  in  which  it  is  transported  furnish 
a  proper  and  safe  place  for  the  same,  so  that  it  is  not  liable 
to  damage  or  deterioration  arising  from  heat  or  cold  or  the 
elemei^s,  there  would  seem  to  be  no  reason  for  requiring  the 
transporting  company  to  seek  a  warehouse  of  another,  and 
add  the  cost  of  removal  to  the  cost  of  storage,  when  said 
freight  may  properly  be  held  in  storage  in  the  cars  in  which 
the  same  was  carried;  and  after  notice  to  the  consignee,  and 
a  reasonable  time  to  remove  the  same,  reasonable  storage 
charges  may  be  collected  therefor,  and  the  freight  held  for 
the  payment  thereof.  Miller  v.  Mansfield,  ii2  Mass.  260; 
Miller  v.  Georgia  Railroad  Co.,  88  Ga.  563*  I5  S.  E.  316,  18 
L.  R.  A.  323,  30  Am.  St.  Rep.  170;  Gregg  v.  Illinois  Central 
Railroad  Co.,  147  HI*  SSO,  35  N.  E.  343*  37  Am.  St.  Rep.  238. 
In  Gregg  v.  Illinois  Central  Railroad  Co.,  the  action  was 
for  damage  to  grain  by  water,  which  had  been  stored  by  the 
railroad  company  in  a  warehouse  in  Augusta,  Ga.  The  grain 
was  not  received  promptly  upon  arrival  at  its  destination,  and 
was  stored,  and  while  in  storage  was  injured  by  a  flood.  In 
flipeaking  of  the  duty  of  the  company  with  reference  to  such 
freight,  this  court  said  (page  560,  147  111.,  page  346,  3S  N.  E., 
37  Am.  St.  Rep.  238):  ^'The  railroad  company  was  not  re- 
quired to  keep  the  corn  in  its  cars  on  track  indefinitely,  and, 
although  the  consignee  was  in  default  in  not  receiving  the 
freight  after  reasonable  time  and  opportunity  had  been 
afforded  in  which  to  take  it,  the  carrier  could  not  abandon  it, 
but  was  required  to  exercise  ordinary  and  reasonable  care  for 
its  preservation  as  warehouseman.  In  the  exercise  of ^  such 
care  it  might  leave  it  in  the  cars,  store  it  in  its  own  ware- 
house, assuming  the  liability  of  bailee  or  warehouseman 
therefor,  or  it  might,  with  the  exercise  of  like  degree  of  care 
in  selecting  a  responsible  and  safe  depository,  store  the  grain 
in  an  elevator  or  warehouse  at  the  expense  and  risk  of  the 
owner.'* 

In  Miller  V.  Georgia  Railroad  Co.,  supra,  it  is  said  (page 
S63,  88  Ga.,  page  316,  15  S.  E.,  18  L.  R.  A.  323,  30  Am.  St. 
Rep.  170):  ''It  is  well  settled  that  the  carrier,  in  addition  to 
its  compensation  for  the  carriage  of  goods,  has  the  right  to 
charge  for  their  storage  and  keeping,  as  a  warehouseman,  for 
whatever  time  they  remain  in  its  custody  after  reasonable 
opportunity  has  been  afforded  the  owner  to  remove  them ; 
and  we  think,  where  the  carrier's  duty  ends  with  the  trans- 
portation of  the  car  and  its  delivery  to  the  customer,  and  no 
further  service  is  embraced  in  the  contract,  the  carrier,  after 
a  reasonable  time  has  been  allowed  for  unloading,  is  as  much 
entitled  to  charge  for  the  further  use  of  its  cars  as  it  would  be 
for  the  use  of  its  warehouse.     We  know  of  no  good  reason 
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why  it  should  be  restricted  to  the  latter  method  of  storage. 
There  is  no  law  which  inhibits  the  use  of  cars  for  this  par- 
pose,  or  which  requires  unloading  and  removal  of  the  goods 
to  some  other  structure  before  any  charge  for  storage  can 
attach.  This  method  of  storage  may  in  many  cases  be  as 
effectual  as  any  other.  Indeed,  it  may  serve  the  customer's 
interest  and  convenience  much  better  to  have  the  car  placed 
at  his  own  place  of  business,  where  he  may  unload  jt  him- 
self, or  where  it  may  be  unloaded  by  purchasers  as  the  goods 
are  sold,  thus  saving  drayage  and  other  expenses,  than  to 
have  it  unloaded  by  the  carrier  and  the  goods  stored  else- 
where at  the  consignee's  expense.  And  if  a  customer  whose 
duty  it  is  to  unload,  and  who,  failing  to  do  so  within  a  reason- 
able time,  accepts  the  benefit  of  storage  in  a  car  by  request- 
ing or  peimitting  the  carrier  to  continue  holding  it  unloaded 
in  service,  and  subject  to  his  will  and  convenience  as  to  the 
time  of  unloading,  he  cannot  be  heard  to  complain  of  the 
method  of  storage,  and  to  deny  the  right  to  any  compensation 
at  all  for  this  service  on  the  ground  that  some  other  method 
was  not  resorted  to.  He  may  insist  that  the  rate  fixed  shall 
not  be  unreasonable  or  excessive,  but  the  law  cannot  be  in* 
voiced  to  declare  that  no  compensation  whatever  shall  be 
charged  for  such  extra  service. ' ' 

In  Miller  v.  Mansfield,  supra,  it  was  said:  ''It  is  not 
material  that  the  goods  remained  in  the  cars  instead  of  being 
put  into  a  storehouse." 

.  In  the  case  at  bar  appellant  did  not  discharge  his  duty  to 
the  appellee  by  being  present  and  ready  to  receive  his  freight 
upon  its  arrival.  Within  two  or  three  hours  of  its  arrival  he 
was  notified  thereof,  and  after  it  had  lain  there  24  hours,  and 
said  car  was  placed  where  appellant  had  full  and  fair  oppor- 
tunity to  remove  the  freight  without  interference  in  any  form, 
and  to  approach  the  car  from  both  sides  for  that  purpose, 
and  when  appellee's  duty  as  a  common  carrier  had  ceased, 
appellant  was  notified  that  he  must  remove  the  same  within 
48  hours,  or  a  car  service  or  storage  charge — which,  under 
the  circumstances,  must  be  held  to  be  the  same  thing— ^f  $1 
per  car  would  be  insisted  upon.  Appellant  also  knew»  by  the 
previous  dealings  between  himself  and  appellee,  that  such 
rule  obtained,  and,  unless  he  could  show  that  the  limit  of 
time  was  unreasonable  or  the  charge  excessive,  it  would  seem 
appellee's  contention  to  charge  as  for  storage  should  be  up- 
held. 

It  is  also  urged  by  appellee  that  the  right  to  demand  such 
charge  and  enforce  the  same  by  lien  arises  from  the  unreason* 
able  detention  of  the  cars  in  question  by  appellant,  and  that 
such  charge  is  in  parity  with  and  in  the  nature  of  demurrage 
as  it  exists  under  the  maritime  law,  and  not  based  upon  the 
theory  of  storage  charges;  that  it  was  the  duty  of  appellant 
to  take  notice  of  the  arrival  of  his  freight,  and  to  be  present 
and  ready  to  receive  the  same  when  it  did  arrive,  and  that 
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having  failed  to  do  this,  he  having  notice  of  the  rule  of  th^ 
company  to  charge  for  the  detention  beyond  the  period  of  48 
hours,  a  car  and  track  service  in  the  nature  of  demurrage  may 
properly  be  demanded.    The  evidence  in  this  case  shows 
that,  by  the  enforcement  of  the  rule  here  insisted  upon,  the 
transportation  facilities  in  the  car-service  territory  here  iur 
volved  was  increased  practically  100  per  cent.,  and  that  only 
about  7  per  cent,  of  the  shippers  or  consignees,  through  it^ 
operation,  hold  their  cars  overtime.     If  such  common  carriers 
must  comi>ly  with  our  statute  and  must  furnish  transportar 
tion  for  people  and  freight  when  demanded,  and  such  comr 
panies  have  made  proper  provision  in  equipping  their  road^ 
with  an  ample  supply  of  rolling  stock,  and  yet,  because  of  the 
dilatoriness  or  perversity  of  shippers  and  consignees,  cars 
may  be  held  indefinitely  at  loading  and  discharging  points^ 
contrary  to  the  desires  and  interests  of  such  companies,  thep 
it  must  be  plain  that  the  statute  must  either  fall  as  a  dea<^ 
letter,  or  its  enforcement  must  work  great  injustice  to  such 
companies. 

This  precise  question  seems  not  to  have  been  before  this 
court  previous  to  the  present  case.     In  1891  the  Attorney 
General  of  this  state,  in  an  opinion  to  the  Railroad  &  Warer 
house  Commissioners  in  complaint  No.  64,  Union  Brewing 
Co.   of  Peoria   v.  Chicago,  Burlington  &  Onincy  Railroad 
Co.,  and  complaint  No.  71,  Lyon  &  Scott  v.  Peoria  &  Pekin 
Union  Railroad  Co.,  said:    ^'Section  5  of  the  act  in  relation 
to  receiving,  carrying,  and  delivering  grain  in  this  state  pro- 
vides that  a  consignee  of  grain  transported  in  bulk  shall  have 
twenty-four  hours,  free  of  expense,  after  actual  notice  of 
arrival,  in  which  to  remove  the  same  from  the  cars  of  such 
railroad  corporation  [Hurd's  Rev.  St.  1899,  p.  1338,  c.  114]. 
There  would  seem  to  be  an  implied  right,  under  the  statute^ 
to  charge  for  a  longer  detention  than  the  twenty-four  hours 
which  the  statute  names.     Indeed,  no  reason  is  perceived,  in 
law  or  justice,  why  an  unreasonable  and  unnecessary  deten- 
tion of  cars  by  consignees  should  not  be  paid  for,  and  the 
car-service  association  seems,  from  the  proof  before  us,  to  be 
only  an  agency  established  to  keep  account  of  claims  so  aris- 
ing and  enforce  them.    The  charges  so  made  were  thought  to 
be  reasonable  under  all  circumstances.    *    *    *    Demurrage 
is  an  important  subject,  which  has  arisen  in  a  practical  way 
only  within  late  years,  and  long  after  our  statute  for  the  reg- 
ulation of  railroads  was  passed.     It  does  not,  however,  follow 
that  because  there  is  no  statutory  regulation  of  the  question 
there  is  no  law." 

Mr.  Elliott,  in  his  work  on  Railroads  (volume  4,  §  1567) 
says:  ''But  while  it  is  probably  true  that  this  right  is  de- 
rived, by  analogy,  from  the  maritime  law  as  administered  in 
America,  the  more  recent  authorities  have  almost  unani- 
mously upheld  the  right  of  railroad  companies  to  make  de- 
murrage chdtrges  in  proper  cases.     As  said  by  one  of  the 
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courts,  'we  see  no  satisfactory  reason  why  carriers  by  rail- 
roads should  not  be  entitled  to  compensation  for  the  unrea- 
sonable delay  or  detention  of  their  vehicles,  as  well  as  carriers 
by  sea. '  After  a  carrier  has  completed  its  services  as  such,  it 
has  a  right  to  charge  extra  compensation  for  storing  the 
goods  in  a  warehouse,  and  keeping  them,  after  the  con- 
signee has  had  a  reasonable  time  in  which  to  remove 
them.  Why,  then,  when  its  duties  as  a  carrier  have 
been  performed  and  a  reasonable  time  has  elapsed,  is  it 
not  as  much  entitled  to  additional  compensation  for  the  use 
of  its  cars  and  tracks  as  for  the  use  of  its  warehouse?  Cer- 
tainly a  customer  whose  duty  it  is  to  unload,  or  who  unrea- 
sonably delays  the  unloading  of  a  car,  for  his  own  benefit, 
ought  not  to  complain  if  he  is  made  to  pay  a  reasonable  sum 
for  the  unreasonable  delay  caused  by  his  own  act.  Bat  this 
is  not  all.  The  public  interests  also  require  that  cars  should 
not  be  unreasonably  detained  in  this  way."  And  to  the  like 
effect  are  Miller  v.  Geoigia  Railroad  Co.,  supra;  Norfolk  & 
Western  Railroad  Co.  v.  Adams,  90  Va.  393,  18  S.  E.  673.  22 
L.  R.  a.  530,  44  Am.  St.  Rep.  916;  Darlington  v.  Missouri 
Pacific  Railroad  Co.  (Mo.  App.)  72  S.  W.  122;  Inter-State 
Commerce  Commission  v.  D.,  G.  H.  &  M.  Ry.  Co.,  74  Fed.  803; 
America  Warehouse  Ass'n  v.  Illinois  Central  Railroad  Co.,  7 
Inter-State  Com.  Rep.  S56. 

Nor  do  we  think  it  necessary  to  the  existence  of  such  lien 
that  it  arise  from  a  specific  contract  providing  for  the  same, 
but  that  such  right  and  contract  may  arise  by  implication,  as 
in  the  case  of  warehouse  charges  to  a  railroad  company  that 
has  stored  goods,  transported  by  it,  when  not  received  by  the 
consignee  promptly  at  the  place  of  delivery.  Miller  v.  Mans- 
field, supra;  Merchants'  Dispatch  &  Transportation  Co.  v. 
Moore,  88  111.  136,  30  Am.  Rep.  $41;  Illinois  Central  Railroad 
Co.  V.  Alexander,  20  111.  24;  Darlington  v.  Missouri  Pacific 
Railroad  Co.,  supra;  Barker  v.  Brown,  138  Mass.  340. 

It  is  claimed,  however,  by  appellant  that  the  case  of 
Chicago  &  Northwestern  Railway  Co.  v.  Jenkins,  103  111.  588, 
lays  down  the  rule  contrary  to  the  views  we  have  above  ex- 
pressed, and  that  that  case  should  be  controlling  in  the  present 
case.  We  think  not.  That  case  seems  to  have  related  to  or 
grown  out  of  the  shipment  of  goods  in  less  quantity  than  a 
car  load  lot.  The  character  of  the  goods  was  of  a  perishable 
nature,  and  such,  if  removed  from  the  cars,  must  be  stored; 
and  in  distinguishing  that  case  from  cases  under  the  maritime 
law,  and  denying  that  the  rule  applicable  in  contracts  of  ship- 
ment under  the  latter  law  applied  to  railroad  companies,  it  was 
said  (page 600):  ''But  the  mode  of  doing  business  by  the  two 
kinds  of  carriers  is  essentially  different.  Railroad  companies 
have  warehouses  in  which  to  store  freights;  owners  of  vessels 
have  none.  Railroads  discharge  cargoes  carried  by  them; 
carriers  by  ship  do  not,  but  it  is  done  by  the  consignee." 
Thus  it  will  be  seen  that  the  court  could  not  have  had  in 
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mind  the  case  of  the  shipment  of  goods  of  the  character  here 
involved  by  car  load  lots,  and  where  the  undisputed  evidence 
shows  that  the  rule  is  that  such  freight  shall  be  loaded  by  the 
shipper  ard  unloaded  by  the  consignee,  and  that  railroads 
do  not  have  waiehouses  in  which  to  store  that  class  of  goods. 
^  Appellant  contends  that  the  trial  court  erred  in  not  permit* 
ting  him  to  show,  as  tending  to  show  whether  the  coke  was 
unloaded  within  a  reasonable  time,  the  distance  from  bis 
house  to  the  station  where  said  car  was  placed  for  unloading. 
In  this,  we  think,  there  was  no  error.  If  such  is  the  rule, 
and  as  there  was  57,000  pounds  of  coke  in  this  shipment,  and 
it  should  appear  by  the  evidence  that  the  distance  from  the 
consignee's  home  to  the  station  should  be  such  that  but  one 
load  of  coke  could  be  hauled  a  day,  and  that  a  ton  at  a  load 
was  all  that  could  be  hauled,  taking  the  condition  of  the 
roads  into  consideration,  then^  according  to  appellant's  con- 
tention, he  would  be  entitled  to  hold  the  cars  in  question  at 
this  place,  without  charge,  for  more  than  a  month.  Such  a 
rule  would  practically  take  out  of  business,  uncler  the  sup-* 
posed  case,  the  rolling  stock  of  a  company  for  one-twelfth  of 
the  year,  to  the  prejudice  of  other  shippers  and  to  the  detri- 
ment of  the  public  interests.  The  correct  rule  must  be  that 
the  consignee  shall  have  a  reasonable  time,  after  having 
knowledge  of  the  arrival  of  his  freight,  to  get  the  necessary 
help  and  means  to  remove  the  same;  and  it  cannot  be  pre- 
sumed that  he  is  to  do  this  by  the  employment  of  the  fewest 
number  of  persons  or  teams  that  can  be  employed  at  such 
work,  and  at  the  same  time  have  it  said  that  any  effort  what- 
ever is  being  made  to  remove  the  freight.  No  circumstance 
is  shown  here  why  a  number  of  teams  and  abundance  of  help 
could  not  have  been  obtained,  by  proper  effort,  to  have 
unloaded  this  coke  within  the  48  hours  fixed  by  the  rule,  allow- 
ing for  the  Sunday;  and  if  it  could  not,  it  cannot  be  main- 
tained, as  we  think,  that  appellee  should  stand  the  loss  of 
appellant's  failure  or  inability  to  discharge  his  duty  and  per- 
form his  contract.  Circumstances  might  arise,  and  doubtless 
will,  in  such  cases,  when,  in  determining  what  shall  be  a  rea- 
sonable time,  many  things  are  necessary  to  be  taken  into  con- 
sideration, but  the  distance  that  the  commodity  is  to  be 
hauled  when  removed  from  the  company's  cars,  it  would 
seem,  should  not  be  one  of  them. 

It  is  urged,  further,  that  a  lien  ought  not  to  be  accorded 
common  carriers  in  such  cases,  but  they  should  be  left  to 
their  action  upon  the  case  or  in  assumpsit.  There  is  no  law 
preventing  the  sale,  by  the  consignee,  of  the  cargo,  at  the 
point  of  destination,  to  one  or  many  persons  who  may  be 
wholly  irresponsible,  and  as  against  whom  suits  would  be  un- 
availing. The  object  of  such  a  rule  cannot  be  so  much  for 
the  recovery  of  a  revenue  as  the  enforcement  of  a  rule  that  is 
to  the  benefit  of  all  the  shippers,  and  thereby  a  public  benefit. 
The  charge  must  be  said  to  be  little  more  than  nominali 
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and  yet  the  evidence  diKloses  that  its  imposition  in  soch 
cases  has  had  a  highly  beneficial  effect  No  question  is  made 
as  to  the  reasonableness  of  the  charge,  and,  if  there  were,  it 
conld  have  no  effect  in  the  case  at  bar,  for  the  reason  that 
appellant  absolutely  denies  the  right  of  appellee  to  any  charge 
or  compensation,  and  made  no  tender  of  any  portion  of  it. 
Russell  V.  Koehler.  66  111.  459;  Hoyt  v.  Sprague,  6i  Barb. 
497;  Schouleron  Bailments,  §  12$. 

The  views  above  expressed  as  to  the  rule  obtaining  to  such 
charges,  whether  regarded  as  storage  charges  or  demurrage 
or  car  service,  seems  to  be  in  keeping  with  the  weight  of  the 
modern  decisions  upon  the  questions,  and,  we  believe,  will 
tend  to  the  public  welfare.  The  judgment  of  the  appellate 
court  is  confirmed. 

Judgment  affirmed. 


Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Swan. 

{Supreme  Court  of  Texas^  Feb.  jj,  1904.) 

[78  S.  W.  Rep.  920.] 

Killing  8tock-~Failur6  to  Fence— Absolute  Liability— Statute. 

2  Batts'  Civ.  St.  art.  4528,  which  proYidea  that  ^'every  railroad  shall 
be  liable  for  all  stock  itilled  or  injured,"  but  that  **if  the  railroad  fence 
in  their  road  they  shall  only  be  liable  in  case  of  injury  resulting  from 
want  of  ordinary  care,"  renders  a  railroad  company  that  has  not  fenced 
its  track  absolutely  liable  for  the  killing  or  injuring  of  live  stock. 

Same — Fences — Connpliance  with  Statute. 

A  railroad  track  is  not  fenced,  within  2  Batts'  Civ.  St.  art.  4528,  de- 
claring that  *'if  the  railroad  company  fence  in"  its  track  it  shall  only 
be  liable  in  case  of  injury  to  stock  resulting^  from  want  of  ordinary  care, 
where  it  is  inclosed  on  two  sides  and  on  the  one  end,  leaving  the 
other  open. 

Certified  Questions  from  Coart  of  Civil  Appeals  of  Second 
Judicial  District. 

Action  by  Nancy  Swan  against  the  Ft.  Worth  &  Rio  Grande 
Railway  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Certified  questions  from  the  Court  of  Civil 
Appeals.     Questions  answered. 

Theodore  Mack  and  West,  Chapman  &  West,  for  appellant 
Reeder  &  Cooper,  for  appellee. 

GAINES,  C.  J.  This  is  a  certified  question  from  the  Court 
of  Civil  Appeals  for  the  Second  District.  The  certificate  is 
as  follows : 

''We  certify  to  your  honors  for  answer  the  question 
whether  or  not  the  appellant  in  the  above  styled  and  num- 
bered cause  now  pending:  before  us  is  liable  to  appellee  for 
the  value  of  a  mule  killed  by  it  under  the  following  circum- 
stances. The  undisputed  facts  are:  (i)  That  plaintiff  owned 
the  mule  the  value  of  which  is  sought  to  be  recovered  in  this 
case,     (a)  That  the  said  mule  was  of  the  value  of  one  hun- 
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dred  and  one  dollars  ($ioi.oo).  (3)  That  said  mnle  was  killed 
on  August  3,  1902,  by  one  of  the  defendant's  trains  in  Hood 
county,  Texas,  without  any  negligence  on  the  part  of  the  engi- 
neer or  other  servants  in  charge  of  said  train.  (4)  That  at 
the  time  of  the  killing  of  said  mule  defendant  had  and  main- 
tained a  good  and  lawful  wire  fence  on  either  side  of  its  right 
of  way  opposite  the  place  where  this  animal  was  killed  for  125 
feet;  that  the  track  at  this  point  ran  east  and  west;  that 
there  was  a  cattle  guard  at  the  west  end  of  these  two  i2S-foot 
fences,  with  wing  fences  connecting  said  cattle  guard  with 
the  west  ends  of  the  two  125-foot  fences;  that  the  right  of 
way  at  the  east  ends  of  these  two  125-foot  fences  was  open, 
there  being  no  cattle  guards  or  wing  fences  at  that  point. 
(5)  That  the  said  mule  before  the  injury  was  in  the  field  or 
pasture  south  of  the  railway ;  that  it  escaped  through  a  pri- 
vate gateway  in  said  lawful  i2S-foot  fence  on  the  south  side  of 
said  right  of  way  without  any  fault  oa  the  part  of  defendant's 
company,  and  was  killed  on  defendant's  railway  at  a 
point  about  50  feet  east  of  the  above-mentioned  cattle 
guard,  and  without  any  fault  on  the  part  of  the  serv- 
ants of  defendant  in  charge  of  the  train  which  killed 
said  mule.  (6)  I  also  find  that  the  following  or  dia- 
gram (omitted  as  not  an  essential  illustration  of  the  facts) 
represents  the  relative  positions  of  the  railway,  cattle  guards, 
wing  fences,  place  where  the  animal  was  killed,  and  the  two 
125-foot  fences  opposite  the  point  where  the  animal  was  be- 
fore the  injury  and  opposite  the  place  where  the  animal  was 
killed: 

''The  gist  of  our  query  is,  first,  was  appellant's  road  fenced 
in,  within  the  meaning  of  our  statute,  at  the  point  where  the 
animal  entered  and  was  killed;  and,  second,  if  not,  does  the 
fact  that  the  failure  to  fence  in  no  way  caused  or  contributed 
to  cause  the  injury  relieve  the  company  from  liability,  since  no 
other  negligence,  if  this  be  negligence,  is  shown.  See  Railway 
V.  Cocke,  64  Tex.  151;  Railway  v.  Willis  (Tex.  Civ.  App.)  42  S. 
W.  371;  Railway  V.  Hudson,  77  Tex.  497,  14  S.  W.  158;  Alsop 
V.  Railway,  19  111.  App.  292;  Great  W.  R.  Co.  v.  Hanks,  36 
111.  281;  Illinois  C.  R.  Co.  v.  Finney,  42  111.  App.  390;  Jefier- 
son,  M.  &  I.  R.  Co.  V.  Lyon,  72  Ind.  107;  Wabash  Ry.  Co. 
V.  Forshee,  77  Ind.  158;  Louisville,  E.  &  St.  L.  Ry.  Co.  v. 
Thomas,  106  Ind.  10,  5  N.  E.  198;  Indiana,  B.  &  W.  R.  Co.  v. 
Quick,  109  Ind.  295,  9  N.  E.  788,  925;  Louisville,  N.  A.  &  C. 
Ry.  V.  Etzler,  3  Ind.  App.  562,  30  N.  E.  32 ;  Kansas  City,  Ft. 
S.  &  G.  Ry.  Co.  V.  Burge,  40  Kan.  736i  21  Pac.  589;  Green  v. 
Railway,  60  Minn.  134,  61  N.  W.  1130;  Witthouse  v.  Rail- 
way, 64  Mo.  523;  Snider  v.  Railway,  73  Mo.  4.65;  Foster  v. 
Railway,  90  Mo.  116,  2  S.  W.  138;  Ehret  v.  Railway,  20  Mo. 
App.  251;  Sullivan  v.  Railway,  19  Or.  319,  24  Pac.  408;  Ben- 
nett V.  Railway,  19  Wis.  145 ;  Bremmer  v.  Railway,  61  Wis. 
114,  20  N.  W.  687;  Sappington  v.  Railway  (Mo.  App.)  69  -S, 
W.  32;  Kimball  v.  Railway  (Mo.  App.)  73  S.  W.  224." 
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The  Statute  referred  to  in  the  certificate  is  as  follows: 
'^Each  and  every  railroad  company  shall  be  liable  to  the 
owner  for  the  value  of  all  stock  killed  or  injured  by  the  loco- 
motives and  cars  of  such  railroad  company  in  running  over 
their  respective  railways,  which  may  be  recovered  by  suit  be- 
fore any  court  having  competent  jurisdiction  of  the  amount 
If  the  railroad  company  fence  in  their  road,  they  shall  only 
then  be  liable  in  cases  of  injury  resulting  from  want  of  ordi- 
nary care.''  2  Batts'  Civ.  St.  art.  4528.  The  intention  of 
the  Legislature  could  hardly  have  been  more  clearly  ex- 
pressed. The  provision  simply  means  that  in  case  a  railrcxui 
company  shall  fail  to  fence  its  tracks  where  it  is  lawful  to  do 
so  it  shall  be  liable  in  damages  to  the  owner  for  the  killing  or 
injury  of  all  live  stock  by  the  operation  of  its  locomotives  or 
cars ;  but,  in  case  the  company  shall  fence  its  track,  then  it 
shall  be  responsible  only  when  the  injury  has  resulted  from 
the  want  of  care  on  part  of  its  servants  to  prevent  the  injury. 
The  statute  was  so  construed  in  the  cases  of  the  Texas  Cen- 
tral Railway  Company  v.  Childress,  64  Tex.  346,  and  of  Inter- 
national &  Great  Northern  Railway  Company  v.  Cocke,  Id. 
151.  In  the  case  of  the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company  v.  Hudson,  77  Tex.  494,  14  S.  W.  158,  the  language 
of  the  opinion  in  the  case  first  cited  by  us  is  quoted  with 
approval,  and  the  decision  adhered  to;  and  it  is  also  there 
held,  in  effect,  that  in  case  a  railway  company  has  not  fenced 
its  track,  no  inquiry  as  to  the  question  of  care  or  want  of 
care  on  part  of  the  company  is  admissible. 

It  follows  from  these  rulings  that  where  a  railroad  company 
has  not  fenced  its  tracks  its  liability  for  an  injury  to  live 
stock,  caused  by  the  running  of  its  trains,  is  absolute,  and  we 
are  of  opinion  that  they  correctly  construe  the  statute. 

The  question,  however,  remains,  was  the  track  of  the  rail- 
road company,  under  the  circumstances  of  this  case,  '^fenced 
in,"  within  the  meaning  of  the  provision?  We  think  that  it 
was  not.  A  fence  means  an  inclosure,  and  a  railroad  track 
cannot  be  said  to  be  fenced  unless  it  be  completely  inclosed. 
A  rectangular  space  extending  in  length  east  and  west  125 
feet,  and  100  feet  wide,  which  is  inclosed  on  the  two  sides 
and  on  one  end,  but  which  is  open  at  the  other,  cannot  be 
said  to  be  inclosed.  To  ''fence  in"  a  place  as  against  live 
stock  means  to  surround  it  by  a  fence  so  as  to  prevent  the 
intrusion  of  such  animals  upon  the  inclosed  premises. 

From  these  conclusions  it  follows  that,  in  our  opinion, 
both  questions  should  be  answered  in  the  negative,  and  it  is 
accordingly  so  ordered. 
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Davis  v.  Seaboard  Air  Line  R.  Co. 

{Supreme  Court  of  North  Carolina,  March  /,  1904,) 

[46  8.  E.  Rep.  515.] 
Title— Gifts. 

.  Where,  in  an  action  agfainst  a  railroad  company  for  killintr  a  cow» 
plaintiff  testified  that,  thongh  he  purchased  the  cow  with  his  own 
money,  he  gave  her  to  his  wife,  and  placed  metid  tag's  in  the  cow's  ear, 
with  his  wife's  name  stamped  on  them  ;  that  the  cow  ran  on  the  farm 
which  belonged  to  the  wife,  with  plaintiff's  other  cattle,  and  that,  not- 
withstanding the  wife  accepted  the  gift,  plaintiff  regarded  the  cow  as 
belonging  to  both  him  and  his  wife — whether  there  was  a  completed 
gift  of  the  cow  to  the  wife,  so  as  to  vest  the  title  in  her,  was  properly 
submitted  to  the  iury* 

Killing  Cattle—Prims  Facie  Case— Rebuttal — Testimony  of  Engineer- 
Nonsuit* 

Where,  in  an  action  against  a  railroad  company  for  killing  a  cow, 
plaintiff  brought  his  action  within  six  months  after  the  killing,  and 
thereby  established  a  prima  fade  case  of  negligence,  as  provided  by 
Code,  §  2326,  and  the  only  direct  testimony  as  to  the  manner  in  which 
the  cow  was  killed  was  given  by  defendant's  engineer,  testifying  as 
defendant's  witness,  defendant  was  not  entitled  to  a  nonsuit  on  the 
ground  that  the  engineer's  evidence  rebutted  the  prima  facie  case  so 
made. 

Montgomery,  J.,  dissenting. 

Appeal  from  Saperior  Court,  Bertie  County;  Justice, 
Judge. 

Action  by  H.  C.  Davis  against  the  Seaboard  Air  Line  Rail- 
road Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.     AfiBrmed. 

This  is  an  action  for  damages  for  killing  a  cow.  As  the 
action  was  brought  within  six  months  after  the  cow  was 
killed,  a  prima  facie  case  of  negligence  arose,  under  section 
2326  of  the  Code.  Both  sides  introduced  testimony,  and  the 
issues  and  answers  thereto  were  as  follows:  ''(i)  Was  the 
plaintiff  the  owner  of  the  cow  in  question?  Yes.  (2)  Did 
the  defendant  company  negligently  and  wrongfully  kill  said 
cow?  Yes.  (3)  If  so,  what  damage  has  the  plaintiff  sus- 
tained thereby  ?    $40. ' ' 

All  the  exceptions  before  us  relate  to  the  refusal  to  nonsuit, 
the  charge,  and  the  refusal  to  charge.  Upon  these  questions 
the  following  proceedings  appear  from  the  record: 

After  the  testimony  was  closed,  the  defendant  renewed  its 
motion  to  nonsuit  upon  the  grounds,  first,  that  the  title  to  the 
cow  was  not  in  the  plaintiff,  but  in  his  wife,  Cora;  second, 
because  the  defendant  had  rebutted  the  prima  facie  case  of 
negligence  made  out  by  the  statute.  Motion  refused,  and  de- 
fendant excepted.     (Exception  No.  2.) 

The  defendant  in  apt  time  requested  the  judge  to  charge 

*As  to  whether  a  presumption  of  negligence  arises  from  the  fact  that 
stock  is  killed  on  a  railroad  track,  see  foot-note  appended  to  Central  of 
Georgia  Ry.  Co.  v.  Woolsey  (6a.)»  9  R.  R.  R.  470,  32  Am.  &  Eng.  R.  Cas., 
N.  S.,  470. 

10  R  R  R— 42 
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the  jury  that,  if  they  believed  the  evidence*  they  should 
answer  the  first  issae,  *'Na"  Refused,  and  defendant  ex- 
cepted.   (Exception  No.  3.) 

That,  upon  the  whole  evidence,  they  should  answer  the 
second  issue,  ''No."  Refused,  and  defendant  excepted. 
(Exception  No.  4.) 

That,  if  they  believed  the  evidence,  the  defendant  had  re- 
butted the  prima  facie  case  of  negligence  made  out  by  the 
statute,  and  they  should  answer  the  second  issue,  "No.** 
The  court  did  not  give  the  charge  in  the  language  requested, 
but  charged  the  jury  as  hereinafter  stated,  and  the  d^endant 
excepted.    (Exception  No.  5.) 

The  court  charged  the  jury  that  they  should  pass  upon  the 
title  to  the  cow,  and  they  should  determine  from  the  testi- 
mony as  to  whether  the  cow  was  the  property  of  the  plaintiff 
or  of  his  wife. 

The  court  charged  the  jury  upon  the  second  issue  that  the 
question  of  negligence  would  be  left  to  them  upon  all  of  the 
testimony;  that  when  the  plaintiff  showed  to  their  satisfac- 
tion that  the  defendant  had  killed  the  cow  in  question,  if  they 
found  the  plaintiff  owned  her,  that  was  prima  facie  evidence, 
under  the  statute,  and,  nothing  else  appearing,  the  plaintiS 
was  entitled  to  recover,  and  they  should  answer  the  second 
issue,  ''Yes;'*  but  if  the  defendant  had  satisfied  them  that  the 
killing  was  without  negligence,  and  unavoidable,  as  testified 
to  by  the  defendant's  witness,  then  they  should  answer  the 
second  issue,  "No."  To  this  charge  the  defendant  excepted, 
and  assigned  as  error,  first,  the  refusal  to  charge  as  requested; 
and,  second,  for  error  in  the  charge  as  given. 

The  following  testimony  given  by  the  plaintiff  is  the  only 
evidence  relating  to  the  ownership  of  the  cow:    "The  rail- 
road runs  across  my  land.    The  cow  was  killed  on  the  iSth 
December,  1902.    The  defendant's  train  was  two  hours  be- 
hind time.     I  went  home  from  Lewiston,  N.  C,  and  saw  my 
cow.     She  was  dead,  lying  in  a  ditch.     I  saw  tracks  of  the 
cow  upon  the  defendant's  road.     Looked  like  it  had  struck 
and  knocked  her  off.     The  cow  was  more  gentle  than  my 
driving  horse.    I  bought  the  cow,  and  gave  her  to  my  wife. 
I  told  my  wife  she  could  take  her,  and  my  wife  accepted  the 
gift. ' '    The  witness  was  asked :    "Why  are  you  bringing  sait 
for  your  wife's  cow?"     He  replied:    "The  cow  belonged  to 
both  of  us.    What  is  my  wife's  is  mine.     I  told  my  wife  she 
could  have  the  cow.    There  was  no  separation  of  the  cow 
from  the  other  cattle.     I  bought  the  cow,  and  paid  for  her 
with  my  own  money.     My  wife  claimed  her.     The  cow  ran 
in  the  woods  and  on  the  farm.    The  farm  belongs  to  my  wife. 
I  bought  the  land  upon  which  we  live,  using  part  of  the 
money  received  from  the  sale  of  my  wife's  land,  and  about 
$200  of  my  own  money,  and  took  the  title  in  her  name.    I 
placed  metallic  tags  in  the  cow's  ear.    The  name  of  my  wife 
was  stamped  on  the  tags.     I  had  the  tags  on  hand.    I  did  not 
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wish  to  change  the  marks  of  cattle  I  had  boagfat*  and  pot  the 
tSLgB  on  most  of  the  cattle.  I  listed  the  cattle  in  my  name, 
mclnding  this  cow,  for  taxation."  The  only  direct  testimony 
as  to  the  manner  in  which  the  cow  was  killed  was  given  by  the 
engineman,  a  witness  for  the  defendant. 

Day  &  Bell  and  Murray  Allen,  for  appellant. 
Francis  D.  Winston,  for  appellee. 

DOUGLAS,  J.  (after  stating  the  case).  We  see  no  error 
in  the  action  of  his  honor.  The  questions  raised  by  the  de- 
fendant have  been  so  recently  decided  and  fully  discussed  that 
bat  little  more  can  be  said.  The  defendant  insists  that  the 
court  should  have  found,  as  matter  of  law,  that  the  plaintiff 
was  not  the  owner  of  the  cow.  It  is  clear  that  the  plaintiff, 
having  bought  the  cow  with  his  own  money,  became  the 
owner  thereof,  and  remained  such  owner,  unless  there  was  a 
completed  gift  to  his  wife,  which  was  a  mixed  question  of 
law  and  fact,  for  the  determination  of  the  jury.  This  ques- 
tion is  directly  decided  in  Gross  v.  Smith,  132  N.  C.  664,  44 
S.  E.  Ill,  where  the  court  says :  '^ We  think  there  was  evi- 
dence sufficient  to  be  submitted  to  the  jury  upon  the  question 
of  the  parol  gift  There  can  be  no  doubt  that  delivery  of 
possession  is  essential  to  constitute  a  valid  gift.  'The  ne- 
cessity of  delivery,'  says  Chancellor  Kent,  'has  been  main- 
tained in  every  period  of  English  Law.'  2  Kent,  Com.  438; 
2  Blk.  441.  But  the  question  in  this  case  is  whether  there 
was  a  delivery  in  fact  The  declarations  or  admissions  of  the 
intestate  and  the  other  testimony  are  not  conclusive  upon 
that  question,  but  the  jury  must  find  the  fact  of  delivery  from 
all  of  the  evidence.  *  *  *  .  All  courts  hold  that  delivery 
is  necessary  to  the  validity  of  the  gift,  but  the  fact  of  delivery 
may  be  found  by  the  jury  from  the  acts,  conduct,  and  declara- 
tions of  the  alleged  donor,  just  as  any  other  material  fact 
may  be  found  in  the  same  way  from  the  acts,  conduct,  and 
declarations  of  a  party  to  be  affected  thereby.  What  is  a 
gift  is  a  question  of  law,  but  whether  or  not  there  was  a  gift 
in  any  particular  case  is  a  question  for  the  consideration  of 
the  jury  upon  the  testimony."  The  defendant  further  con- 
tends that  the  court  should  have  held,  as  matter  of  law,  that 
the  prima  facie  case  created  by  the  statute  had  been  rebutted 
by  the  testimony  of  the  defendant's  witness.  This  question 
is  directly  decided  in  Baker  v.  Railroad,  133  N.  C.  31,  45  S. 
£•  347*  wherein  the  court  says:  ''This  was  an  action  for 
negligently  killing  a  horse.  At  the  close  of  the  evidence  the 
defendant  moved  to  nonsuit  the  plaintiff.  The  action  was 
brought  within  six  months,  and,  the  killing  having  been 
shown,  the  statute  raised  a  presumption  of  negligence;  and, 
the  burden  to  rebut  such  presumption  being  upon  the  defend- 
ant, the  judge  could  not  find  affirmatively  that  the  defend- 
ant's evidence  had  Been  sufficient  to  do  this.  This  was  a 
matter  for  the  jury.    The  judge  could  instruct  the  jury,  as  he 
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did  in  this  case,  that  a  certain  state  of  facts,  if  believed  by 
them,  would  rebut  the  presumption,  but  not  that  certain  evi- 
dence, though  uncontradicted,  would  do  so.  The  burden  is 
on  the  defendant  to  rebut  the  presumption,  and  the  jury 
alone  can  pass  on  its  credibility;  otherwise,  if  the  only  eye- 
witness is  witness  for  the  defendant,  the  plaintiff  will  be  at 
his  mercy,  and  would  be  deprived  altogether  of  the  benefit  of 
the  statute,  because  he  did  not  happen  to  see  the  killing.  It 
would  be  a  novelty  to  nonsuit  the  plaintiff  on  the  defendant's 
evidence."  We  gave  careful  consideration  to  both  of  the 
above-cited  cases,  and  see  no  reason  now  to  reverse  our  rul- 
ing. 

The  wife  of  the  plaintiff  was  permitted  to  become  a  party 
to  the  action  after  verdict.  This  was  proper,  to  the  extent  of 
binding  her  by  the  verdict  to  the  future  exoneration  of  the 
defendant ;  but  it  would  not  relate  back  to  the  bringing  of 
the  action,  so  as  to  have  the  effect  of  raising  in  her  favor  the 
prima  facie  case  created  by  the  statute.  As  she  disclaims 
any  interest  in  the  subject-matter  of  the  action,  we  do  not 
see  how  the  defendant  can  be  injured  in  any  way,  especially 
in  the  view  we  take  of  the  case. 

The  judgment  is  affirmed. 

MONTGOMERY,  J.  (dissenting).  This  action  was  brought 
in  the  name  of  H.  C.  Davis.  On  the  trial  he  testified  for 
himself  that  he  had  given  the  cow  to  his  wife;  that  he  bad 
placed  metallic  tags  in  the  cow*s  ears,  with  the  name  of  his 
wife  stamped  on  the  tags;  that  the  cow  ran  in  the  woods  and 
on  the  farm,  and  that  the  farm  belonged  to  his  wife;  and 
that  there  was  no  separation  of  the  cow  from  the  other  cattle. 
That  evidence,  in  my  opiniom  constituted  a  gift,  and  the 
court  should  have  dismissed  the  action  upon  the  motion  of 
the  defendant. 


DuBiVKR  V.  City  &  S.  Ry.  Co. 

{Supreme  Court  of  Oregon^  March  /,  790^.) 

[75  Pac.  Rep.  693,] 

Contributory  Negligence— Burden  of  Proof. 

Contributory  neg^ligence  is  a  matter  of  defense,  and  the  burden  of 
province  it  is  on  defendant. 

Same — Children.* 
A  boy  who  has  not  yet  arrived  at  the  period  of  maturity  of  judgement 

*Aa  to  the  desrree  of  care  required  of  children  for  their  own  protection, 
see  foot-note  appended  to  Mitchell  v,  Illinois  Cent.  R.  Co.  (La.),9R. 
R.  R.  240,  32  Am.  &  Eng*.  R.  Cas.,  N.  S.,  240,  where  all  the  preceding 
authorities  in  this  series  are  collected. 

As  to  whether  youngs  children  can  be  chargeable  with  contributory 
negligence,  see  foot-note  appended  to  O'Brien  v.  Wisconsin  Cent. 
Ry.  Co.  (Wis.),  9  R.  R.  R.  462,  32  Am.  &  %n^,  R.*Cas.,  N.  S.,  462,  where 
all  the  preceding  authorities  in  this  series  are  coUectad. 
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should  not  be  held  to  the  accountability  of  an  adult  in  the  matter  of  due 
care,  but  only  to  the  accountability  of  a  prudent  peraon  of  his  years. 

Santa — Same — Presumption  of  Due  Care. 

It  must  be  presumed,  until  otherwise  shown,  that  a  minor  has  exer- 
cised the  care  and  circumspection  to  be  expected  of  one  of  his  years. 

Same — Same. 

It  cannot  be  said,  as  a  matter  of  law,  that  because  a  minor  is  sui 
juris  he  should  have  exercised  the  same  degree  of  prudence  and  judg* 
ment  as  an  adult. 

On  petition  for  rehearing.     Denied. 
For  former  opinion,  see  74  Pac.  915. 

Dolph,  Mallory,  Simon  &  Gearin,  for  petition. 
Bernstein  &  Cohen,  opposed. 

WOLVERTON,  J.    It  was  not  our  purpose  by  the  main 
opinion  handed  down  herein,  as  it  seems  to  be  suggested  by 
the  petition  for  rehearing,  to  hold  to  the  doctrine  ''that» 
where  the  interests  and  actions  of  an  infant  are  involved,  a 
trial  judge  can  in  no  case  declare  as  a  matter  of  law  that 
there  has  been  contributory  negligence."    We  said,  it  will  be 
observed,  ''there  are  cases,  properly  decided,  too,  where  the 
courts  have  said  as  a  matter  of  law  that  the  minor,  considered 
as  yet  immature,  was  guilty  of  such  contributory  carelessness 
and  negligence  that  he  ought  not  to  recover,"  and  in  support 
thereof  we  cited  several  authorities.     In  line  with  this  view 
are  some  of  the  cases  cited  by  counsel  in  their  petition  for 
rehearing.    Notably  is  the  case  of  Rudd's  Adm'r  v.  R.  &  D. 
Railroad  Co.,  80  Va.  546,  where  a  boy  of  12,  sent  by  his 
parents  to  mind  the  cows  in  a  field  along  a  railway,  went  to 
sleep  on  the  track,  and  was  run  over  and  killed  by  a  freight 
train,  and  it  was  held  that,  notwithstanding  his  immature 
years,  he  was  guilty  of  such  contributory  negligence  that  his 
administrator  could  not  recover.     Another  is  Masser  v.  Rail- 
road Co.,  68  Iowa,  602,  27  N.  W.  776,  where  a  boy  between 
II  and  12  years  was  killed  while  crossing  the  tracks  of  a  rail- 
road.    The  court  said  in  that  case:    ''A  boy  11  years  of  age 
knows,  as  well  as  an  adult  does,  what  a  railroad  is,  and  the 
use  to  which  it  is  put,  and  the  consequence  to  a  person  who 
should  be  struck  by  a  passing  train,  and  knows  that  he  should 
not  stop  to  play  or  lounge  amid  a  network  of  tracks.     It  is 
true  that  a  boy  of  that  age  cannot  be  presumed  to  have  the 
judgment  of  an  adult;  but  it  does  not  require  much  judgment 
to  keep  from  walking  in  a  dangerous  place,  the  dangers  of 
which    are    fully    understood.     If  the  question  was  as  to 
whether  the  deceased  was  guilty  of  contributory  negligence 
in  the  mere  act  of  stepping  backward  upon  the  defendant's 
track  when  the  Fort  Dodge  train  passed,  the  case  would  be 
different.     The  deceased  evidently  lost  his  presence  of  mind 
somewhat,  and    he  might    not  have  been  guilty  of  negli- 
gence in  what  he  did  then,  even  though  he  did  not  govern 
himself  with  the  prudence  which  might  reasonably  have  been 
expected  of  an  adult.     But  his  negligence  consisted  in  goings 
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in  the  oatset,  and  in  remaining,  where  he  incurred  the  dan- 
ger of  losing  his  presence  of  mind."  Of  like  import  are  the 
cases  of  Twist  v.  Winona  &  St  Peter  R.  Co.,  39  Minn.  164, 
39  N.  W.  402,  12  Am.  St.  Rep.  626,  and  Merryman  v.  Rail- 
road Co.,  85  Iowa,  634,  52  N.  W.  S4S,  both  of  which  arose 
from  accidents  about  turntables,  and  in  all  these  cases  the  in- 
jured parties  were  trespassers.  In  the  Twist  Case  the  court 
say:  . ''The  law  very  humanely  does  not  require  the  same 
degree  of  care  on  the  part  of  a  child  as  of  a  person  of  mature 
years,  but  he  is  responsible  for  the  exercise  of  such  care  and 
vigilance  as  may  reasonably  be  expected  of  one  of  his  age 
and  capacity,  and  the  want  of  that  degree  of  care  is  negli- 
gence." Yet,  in  spite  of  the  fact  that  the  child  injured  was 
less  than  10^  years  of  age,  the  court  held  it  to  have  bean 
guilty  of  contributory  negligence  as  a  matter  of  law.  In  the 
case  at  bar  neither  the  lower  court  nor  this  court  was  asked  to 
say  as  a  matter  of  law  whether  the  minor  was  guilty  of  con- 
tributory negligence.  There  was  no  motion  for  a  nonsuit  or 
an  instructed  verdict,  nor  was  all  the  evidence  brought  here 
in  the  bill  of  exceptions  so  that  we  could  determine  that 
question  if  it  had  been  urged. 

We  cannot  say,  of  course,  whether,  had  the  question  been 
before  us,  the  result  would  or  would  not  have  been  different, 
in  view  of  the  authorities  cited  both  here  and  in  the  main 
opinion.  The  single  question  presented,  however,  was 
whether  the  court  erred  in  instructing  that  the  jury  diould 
take  into  consideration  the  age  of  the  minor,  and  determine 
whether  he  used  the  care  and  prudence  which  an  ordinarily 
prudent  boy  of  his  age  would  be  expected  to  exercise.  It 
vtras  urged  that  the  instruction  should  not  have  been  given 
because  the  boy  was  fully  acquainted  with  the  business  in 
which  he  was  engaged,  and  knew  the  danger  of  crossing  the 
tracks  of  the  defendant's  railway  as  well  as  if  he^  were  an 
adult,  took  like  precautions  in  crossing  in  the  present  in- 
stance as  an  adult  would  have  taken  or  was  required  to  take, 
and  offered  proofs  of  the  exercise  of  that  kind  of  care.  It 
should  be  noted  that,  with  the  exception  of  the  last  one,  the 
reasons  advanced  as  a  basis  for  the  objection  are  deductions 
drawn  from  the  evidence,  which  in  some  manner,  at  least,  is 
susceptible  of  a  different  construction.  The  question,  there- 
fore, resolved  itself  into  this,  as  stated  in  the  main  opinion, 
whether  this  boy,  of  the  age  of  is  years,  had  arrived  at  man's 
estate  in  judgment,  prudence,  and  foresight;  for,  if  he  had 
not,  the  instruction,  although  given  unasked,  was  not  inap- 
propriate. The  entire  case  turned  upon  whether  he  was 
guilty  of  contributory  negligence  in  driving  off  the  tracks 
after  he  had  started  to  cross  them,  the  defendant's  theory 
being  that  he  stopped,  or  practically  so,  by  turning  his 
horse's  head  and  the  fore  wheels  of  the  wagon  parallel  with 
the  track.  But  as  to  this  there  was  a  dispute  in  the  evi- 
dence, so  far  as  disclosed  by  the  record,  and  the  question 
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presented  is  not  whether  he  was  gnilty  of  contribatory  negli- 
gence notwithstaoding  he  was  a  minor/but  whether  he  was 
an  adult  to  all  intents  and  purposes  notwithstanding  he  was 
but  IS  years  of  age,  so  that  it  was  error  to  instruct  at  all  that 
the  jury  should  take  his  age  into  consideration*  If  the  case 
was  to  go  to  the  jury  at  all,  it  was  not  improper  for  it  to  go 
as  it  did. 

The  New  York  cases  cited,  namely,  Reynolds  v.  Railroad 
Co.,  58  N.  Y.  248,  and  Tucker  v.  Railroad  Co.,  124  N.  Y. 
308,  26  N.  £.  916,  21  Am.  St.  Rep.  670,  seem  to  proceed  upon 
a  different  doctrine  as  to  the  burden  of  proof  in  negligence 
cases  from  that  adopted  here.  The  plaintiff  there  is  required 
to  show  affirmatively  as  a  part  of  his  case,  before  he  can  re- 
cover, that  he  is  not  guilty  of  contributory  negligence.  Mr. 
Justice  Parker  states  it  clearly  in  the  Tucker  Case,  saying : 
''The  plaintiff,  in  order  to  recover  for  the  damages  sustained 
by  the  killing  of  his  intestate,  *  *  *  was  burdened  with 
the  necessity  of  proving,  first,  that  the  defendant  was  guilty  of 
negligence;  and,  second,  that  he  was  free  from  all  fault  contrib- 
uting to  that  result. ' '  Not  so  here.  Contributory  negligence 
is  a  matter  of  defense,  and  the  burden  of  maintaining  it  is 
cast  upon  the  defendant.  Johnston  v.  O.  S.  L.  Ry.  Co.,  23 
Or.  94,  31  Pac..  283;  Tucker  v.  Northern  Terminal  Co.,  41 
Or.  82,  68  Pac.  426.  The  Tucker  Case  from  New  York  cites 
the  Nagle  Case  (Nagle  v.  Allegheny  Valley  Railroad  Co. ,  88 
Pa-  359  32  Am.  Rep.  413),  and  the  sui  juris  doctrine  is  ap- 
plied. To  be  understood,  this  requires  development.  Mr. 
Justice  Paxson  in  the  Nagle  Case  says:  ^'The  law  fixes  no 
arbitrary  period  when  the  immunity  of  childhood  ceases  and 
the  responsibilities  of  life  begin;"  and,  referring  to  Shars- 
wood's  Blackstone  (volume  i,  p.  435;  vol.  4,  p.  20 J,  continues: 
^^We  learn  that  14  is  the  age  of  discretion  in  males,  and  12  in 
females ;  that  at  14  an  infant  may  choose  a  guardian  and  con- 
tract a  lawful  marriage.  His  responsibility  to  the  criminal 
law  is  equally  well  settled.  Under  7  years  of  age  an  infant 
cannot  be  found  guilty  of  felony,  for  then  a  felonious  discre- 
tion is  almost  an  impossibility  in  nature;  but  at  8  years  old 
he  may  be  guilty  of  ifelony.  Dalt.  Just.  c.  147.  Between  the 
ages  of  7  and  14,  though  an  infant  shall  be  prima  facie 
adjudged  to  be  doli  incapax,  yet  if  it  appear  to  the  court  and 
jury  that  he  was  doli  capax,  and  could  discern  between  good 
and  evil,  he  may  be  convicted  and  suffer  death.  After  14  an 
infant  is  responsible  for  his  crimes  to  the  same  extent  as  an 
adult."  From  this  statement  of  the  law  the  eminent  jurist 
makes  the  deduction  that  at  the  age  of  14  an  infant  is  pre- 
sumed to  possess  sufficient  capacity  and  understanding  to  be 
sensible  of  danger,  and  to  have  the  discretion  and  foresight 
to  avoid  it,  and  'Hhis  presumption,"  he  says,  ''ought  to 
stand  until  it  is  overthrown  by  clear  proof  of  the  absence  of 
such  discretion  and  intelligence  as  is  usual  with  infants  of  14 
years  of  age."    Mr.  Justice  Parker  thus  reasons  in  the  Tucker 
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Case:  *^The  Penal  Code  provides  that»  when  an  infant  is 
charged  with  crime,  upon  the  prosecution  rests  the  burden  of 
showing  that  the  defendant  has  sufficient  intelligence  and 
maturity  of  judgment  to  render  him  capable  of  harboring  a 
criminal  intent  until  the  age  of  12  years,  at  which  time  the 
presumption  of  incapacity  ceases.  Now,  while  this  statute 
does  not  undertake  to  prescribe,  and  does  not  necessarily 
affect,  the  rule  to  be  applied  in  civil  actions,  it  suggests,  as 
asserted  in  the  Nagle  Case,  an  age  to  which  the  courts  can 
with  safety  limit  the  presumption  of  incapacity  on  the  part 
of  an  infant  to  appreciate  the  perils  incident  to  crossing  rail* 
road  tracks.  This  presumption  may,  in  a  proper  case,  be  so 
far  overborne  by  evidence  as  to  present  a  question  for  the 
jury,  and  then  the  age  of  the  injured  party  may  doubtless  be 
considered  by  the  jury  in  connection  with  the  facts  indicating 
a  lack  of  comprehension  of  a  dangerous  situation.  But,  in 
1  he  absence  of  evidence  tending  to  show  that  an  injured  in- 
fant 12  years  old  was  not  qualified  to  understand  the  danger 
and  appreciate  the  necessity  for  observing  that  degree  of  cau- 
tion in  crossing  a  railroad  track  which  an  adult  would,  be 
must  be  deemed  sui  juris.''  If  we  mistake  not  the  reasoning 
of  that  case,  it  means  this:  that  a  child  of  12,  without  evi- 
dence to  show  his  incapacity  to  comprehend  danger  and  to 
avoid  it,  will  be  deemed  to  be  sui  juris — that  is,  that  he  has 
such  capacity — and,  being  sui  juris,  he  is  as  capable  and  as 
well  qualified  to  understand  and  appreciate  the  danger  and  to 
observe  and  employ  the  same  degree  of  caution  in  crossing 
a  railroad  track  as  an  adult.  Thus,  it  casts  the  burden  of 
proof  upon  the  child  to  show  that  he  does  not  possess  the 
same  degree  of  appreciation  of  danger  and  the  same  prudence 
and  foresight,  as  it  respects  the  crossing  of  a  railroad  track, 
as  an  adult,  and  logically  carries  with  it  the  presumption 
that  in  such  a  case  a  child  of  12  is  to  all  intents  and  purposes 
a  person  of  mature  judgment,  appreciation,  and  understand- 
ing. 

The  rule  seems  to  be  the  legitimate  result  and  eventual  out- 
growth of  the  rule  obtaining  in  New  York,  that  plaintiff  has 
the  burden  of  showing  that  he  was  not  guilty  of  contributory 
negligence  before  he  can  recover.    This  is  apparent  from  the 
case  of  Stone  v.  Railroad  Co.,  115  N.  Y.  104,  no,  21   N.  £. 
712,  where  the  court  say:    '^ We  are  inclined  to  the  opinion 
that  in  an  action  for  an  injury  to  a  child  of  tender  years, 
based  on  negligence,  who  may  or  may  not  have  been  sui  juris 
when  the  injury  happened,  and  the  fact  is  material  as  bearing 
upon  the  question  of  contributory  negligence,  the  burden  is 
upon  the  plaintiff  to  give  some  evidence  that  the  party  injured 
was  not  capable,  as  matter  of  fact,  of  exercising  judgment 
and  discretion.     This  rule  would  seem  to  be  consistent  with 
the  principle  now  well  settled  in  this  state,  that  in  an  action 
for  a  personal    injury,  based  on  negligence,  freedom  from 
contributory  negligence  on  the  part  of  the  party  injured  is  an 
element  of  the  cause  of  action." 
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Now,  it  may  be  trae  that  a  lad  of  12  or  14  has  sufiBcient 
capaci^  and  understanding  to  be  sensible  of  danger,  and  to 
have  the  discretion  and  foresight  to  avoid  it,  and  yet,  as  com- 
pared with  an  adult  of  mature  judgment,  he  may  not  be 
governed  by  the  same  degree  of  prudence  and  foresight  as  the 
adalt,  and  therefore  he  could  only  be  expected  to  exercise 
that  degree  of  care  and  circumspection  that  a  lad  of  his 
years  is  wont  to  exercise.  There  is  a  time  when  a  child  is 
wholly  incapacitated  to  exercise  judgment.  Then  comes  a 
time  when  he  is  to  be  deemed  sui  juris,  as  the  New  York  and 
Pennsylvania  courts  term  it,  and  is  responsible  for  crime,  and 
may  be  capacitated  to  contribute  to  his  own^  injury,  or,  in 
other  words,  may  be  deemed  guilty  of  contributory  negli- 
gence, and  yet  not  have  the  mature  discretion  and  judgment 
of  an  adult.  Later  comes  a  time  when  he  is  held  to  all  the 
duties  and  responsibilities  of  an  adult  or  person  of  mature 
years.  While  yet  he  has  not  arrived  at  the  period  when  his 
judgment  is  mature,  and  negligence  is  imputed  to  him,  he 
ought  not  to  be  held  to  the  full  accountability  of  an  adult, 
but  only  to  the  accountability  of  a*  person  of  his  years  of 
prudence  and  discretion;  and  in  determining  whether  he  is 
guilty  of  negligence  as  a  matter  of  law  this  feature  must  be 
taken  into  account :  that  for  a  person  of  his  years  and  discre- 
tion he  has  been  guilty  of  such  a  departure  from  that  degree 
of  judgment  that  one  of  his  years  is  wont  to  exercise  as  to 
make  him  absolutely  responsible  for  the  injury  which  he  has 
brought  upon  himself.  Under  our  practice,  where  the  de-* 
fendant  must  show  as  a  defense  that  the  plaintiff  has  been 
guilty  of  contributory  negligence,  it  must,  contrary  to  the 
New  York  rule,  be  assumed  until  otherwise  shown  that  the 
minor  has  exercised  the  care  and  circumspection  to  be  ex- 
pected of  one  of  his  years  of  discretion,  and  we  cannot  say  as 
a  matter  of  law  that  because  he  is  sui  juris  he  should  have 
exercised  the  same  degree  of  prudence  and  judgment  as  an 
adult.  For  these  reasons  we  are  impressed  that  the  sui  juris 
doctrine,  as  applied  in  New  York  and  Pennsylvania,  is  in- 
applicable here,  and  it  fortifies  our  former  holding  that  the 
instruction  complained  of  was  not  inappropriate  under  the 
evidence  as  disclosed  by  the  record. 

Rehearing  denied. 

Ml 

Georgia  Southern  &  F.  Ry.  Co.  v.  Young  Inv.  Co. 

{Supreme  Court  of  Georgia^  Feb.  13^  1904,) 
[46  S.  E.  Rep.  644.] 

Killing  Stock— Presumption  of  Negligence— Rebuttal. 

On  the  trial  of  an  action  for  damages  against  a  railroad  company  for 
the  killing  of  live  stock,  it  is  not  error  for  the  court  to  charge  that,  the 
killing  being  admitted,  the  defendant  must,  to  escape  liability,  show 
"by  a  preponderance  of  evidence"  that  at  the  time  of  the  killing  it  was 
in  the  exercise  of  all  ordinary  and  reasonable  care  and  diligence. 

Instructions. 
In  the  absence  of  a  request  for  specific  instructions  on  the  subject,  \\ 


666       Vol  10  R  R  R— Vol  33  Am  &  Eng  R  Gas,  N  S 

Georgia  Scmthem  St  F.  Ry.  Co.  v,  Yotitiff  Lit.  Co 

!•  not  error  in  tnch  a  caae  to  fail  to  explain  to  the  jury  the  meaning  of 
the  expressions  "ordtnarj  care"  and  "preponderance  of  evidence." 
Certiorari—Sufficienqf  of  Evidence* 

While  the  evidence  for  the  defendant  made  ont  a  good  defense,  that 
for  the  plaintiff,  including'  the  testimony  of  an  eyewitness  to  the  occur- 
rence under  investigration,  contradicted  that  defense,  and  tended  to 
prove  that  the  employees  of  the  railroad  company  were  sruilty  of  ne^li- 
g'ence  at  the  time  the  plaintiff's  cow  was  killed.  It  was  therefore  not 
error  to  rule,  adversely  to  the  contention  of  the  petition  for  certiorari, 
that  the  verdict  of  the  jury  in  the  city  court  was  contrary  to  law  and  the 
evidence. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Lowndes  County;  R.  G. 
Mitchell,  Judge. 

Action  by  the  Young  Investment  Company  against  the 
Georgia  Southern  &  Florida  Railway  Company.  Judgment 
for  plaintiff.     Defendant  brings  error.    A£Brm|sd. 

R.  C.  Jordon  and  Crauford  &  Walker,  for  plaintiff  in  error. 
W.  E.  Thomas  and  Wilcox  &  Johnson,  for  defendant  in 
error. 

CANDLER,  J.,  Further  than  what  is  announced  in  the 
headnoteSy  it  is  only  necessary  to  add  that  this  case  does  not 
come  within  the  rules  laid  down  in  the  cases  cited  in  the  brief 
of  counsel  for  the  plaintiff  in  error,  which  hold,  in  effect,  that 
where  there  is  no  contradiction  to  the  evidence  of  the  em- 
ployees of  the  raihroad  company  that  at  the  time  of  the 
occurrence  under  investigation  they  were  in  the  exercise  of 
all  ordinary  care  and  diligence,  and  that  everything  possible 
was  done  to  stop  the  train  in  time  to  avoid  an  accident,  but 
without  avail,  a  verdict  in  favor  of  the  plaintiff  cannot  stand. 
In  the  present  case  an  eyewitness  testified  that  the  plaintiff's 
cow  got  on  the  track  at  least  lOO  yards  in  front  of  the  train 
which  struck  her;  that  the  track  was  straight  at  this  point, 
and  on  a  grade  which  the  train  was  ascending ;  that  the  em- 
ployees of  the  train  knew  of  the  presence  of  the  cow  on  the 
track,  as  was  evidenced  by  their  giving  the  usual  alarm  to 
frighten  stock  off  the  track ;  and  that  the  train  did  not  slow 
up  at  all  from  the  time  the  cow  first  got  on  the  track,  as  it 
would  have  been  impossible  for  it  to  have  gone  over  the  grade 
if  it  had  done  so.  This  was  in  direct  conflict  with  the  evi- 
dence of  the  engineer,  to  the  effect  that  the  cow  came  on  the 
track  about  30  or  40  feet  in  front  of  the  engine,  and  that  he 
made  every  effort  possible  to  stop  the  train  before  striking 
her,  but  could  not  do  so.  The  evidence  for  the  plaintiff 
clearly  established  its  right  to  recover.  A  jury  of  12  men, 
under  a  fair  charge  from  an  able  judge,  weighed  all  the  testi- 
mony, and  resolved  the  conflict  in  favor  of  the  plaintiff;  their 
verdict  and  the  rulings  of  the  city  court  judge  on  the  trial 
were  reviewed  and  approved  by  the  judge  of  the  superior 
court;  and  we  cannot  say,  as  matter  of  law,  that  there  was 
any  error  in  refusing  the  certiorari. 

Judgment  affirmed.  All  the  Justices  concurring,  except 
SIMMONS,  C.  J.,  absent  on  account  of  sickness. 
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Cheek  v.  Oak  Grove  Lumber  Co. 

{Supreme  Court  of  North  Carolina,  Fed,  /6, 1904.) 

[46  8.  E.  Rep.  488.] 

Exclusion  of  Evidence— Waiver  of  Exception. 

Plaintiff,  by  introdnciiig  in  evidence  the  whole  of  a  paragraph  of  the 
answer,  waives  his  exception  to  the  refusal  to  allow  him  to  introduce 
part  only  of  it. 

Fires  Set  by  Locomotives— Evidence — Subsequent  Fire.* 

In  an  action  for  the  burning  of  plaintiff's  timber  by  sparlcs  from  de- 
fendant's engine,  evidence  that  a  year  later,  at  another  place,  it  set 
fire  to  timber,  is  properly  excluded. 

Hartnless  Error. 

Any  error  in  allowing  defendant  in  an  action  for  the  burning  of 
timber  by  sparks  from  its  engine  to  introduce  testimony  describing  the 
engine,  and  stating  that  when  equipped  with  a  spark  arrester  it  did 
not  steam  well,  but  that  this  was  taken  off,  and  it  then  steamed  all 
rifirht,  is  harmless,  the  court  having  instructed  that  defendant^  was 
liable  if  the  engine  set  the  fire. 

Oause  of  Fire— Oeciaration  of  Agent— Estoppel. 

Though  prior  to  the  action  for  the  burning  of  timber  by  sparks  from 
an  engine  defendant's  president  and  general  manager,  who  did  not  see 
tlie  fire  set,*  stated  that  the  engine  set  it,  defendant  is  not  estopped  to 
show  he  was  mistaken. 

Absence  of  Spark  Arresters— Liability. 

The  fact  that  defendant's  engine  was  not  equipped  with  a  spark 
arrester,  though  negligence,  does  not  make  it  liable  for  a  fire  without 
proof  that  it  set  it. 

Appeal  from  Superior  Court,  Halifax  County;  Moore, 
Judge. 

Action  by  Agnes  R.  Cheek  against  the  Oak  Grove  Lumber 
Company.  Judgment  for  defendant.  Plaintiff  appeals. 
Affirmed. 

Day  &  Bell  and  T.  C.  Harrison,  for  appellant 
W.  E.   Daniel,    £.   L.   Travis,  and  Claude  Kitchin,   for 
appellee. 

CONNOR,  J.  This  action  is  prosecuted  by  the  plaintiff  to 
recover  damages  alleged  to  have  been  sustained  by  the  negli- 
gence of  the  defendant,  in  that  it  negligently  and  carelessly 
failed  and  neglected  to  equip  its  engine  with  spark  arresters 
and  other  appliances  to  prevent  the  escape  of  fire  and  sparks 
when  passing  over  the  lands  of  the  plaintiff,  whereby  much 
valuable  timber  standing  on  her  land  was  destroyed,  etc. 
The  defendant  denied  the  material  allegations  in  the  com- 
plaint, and  thereupon  the  following  issue  was  submitted  to 
the  jury:  ''Did  the  defendant  negligently  and  wrongfully 
burn  the  plaintiff's  timber,  as  alleged  in  the  complaint?'* 
After  the  introduction  of  other  testimony  the  plaintiff  offered 
to  read  in  evidence  a  portion  of  the  fourth  paragraph  of  de- 

*See  foot-note  appended  to  Mms   v.  Ix>uiaville  &  N.  R.  Co.  (Ky.),  9 
R.  R.  R.  409,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  409. 
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fendant'8  answer*  to  wit,  ''That  it  admits  the  engine  used  by 
it  for  hauling  logs  was  not  equipped  with  a  spark  arrester." 
The  defendant  objected,  and  to  the  court's  ruling  sustaining 
the  objection  the  plaintiff  excepted.  The  plaintiff  thereupon 
introduced  the  whole  of  said  paragraph,  to  wit:  ''That  the 
fourth  section  thereof  is  untrue,  save  and  except  that  it 
admits  that  the  engine  used  by  it  in  hauling  logs  was  not 
equipped  with  a  spark  arrester;  but  it  avers  there  was  no 
necessity  therefor,  and  the  failure  to  so  equip  it  was  not  neg- 
ligence." Without  passing  upon  his  honor's  ruling,  we  have 
no  hesitation  in  coming  to  the  conclusion  that  the  exception 
was  waived  by  the  action  of  the  plaintiff  in  reading  ^  to  the 
jury  the  entire  paragraph  of  the  answer.  If  the  plaintiff  had 
relied  upon  the  exception  and  thereby  lost  the  benefit 
of  the  admission  in  the  answer,  she  would  be  in  a  posi- 
tion to  have  this  court  decide  whether  there  was  reversible 
errof  in  the  ruling  of  his  honor.  She  abandoned  the  ex- 
ception, and  by  reading  the  entire  paragraph  got  the  benefit 
of  the  admission.  The  learned  counsel  in  their  brief  com- 
plain that  the  portion  of  the  paragraph  which  they  desired 
to  exclude  "was  a  statement  of  bad  law,  which  could  not  ex- 
plain or  modify  the  admission."  His  honor  so  instructed 
the  jury.  We  cannot  perceive  how  the  plaintiff  has  any 
cause  to  complain  in  this  respect. 

The  plaintiff  proposed  to  show  by  the  president,  and  gen- 
eral manager  of  the  defendant  corporation  that  the  same 
engine,  one  year  after  the  fire  in  question,  at  another  place 
some  miles  from  the  defendant's  farm,  set  fire  to  timber. 
The  exclusion  of  this  evidence  forms  the  basis  of  the  plain- 
tiff's second  exception.  We  concur  in  his  honor's  ruling. 
The  proposed  evidence  involved  too  many  collateral  in- 
quiries, and  was  calculated  to  mislead  and  confuse  the  jury 
in  respect  to  the  fact  in  issue.  It  is  often  difficult  to  accu- 
rately trace  the  line  which  separates  evidence  which  is  relevant 
— that  is,  has  a  visible,  reasonable  connection  with  the  fact  in 
issue — from  that  which  is  too  remote  and  constitutes  no  evi- 
dence. The  fact  that  the  engine  which  was  charged  with  the 
injury  to  the  plaintiff's  timber,  12  months  after  and  at  another 
place,  fired  timber,  gave  no  aid  to  the  jury  in  answering  the 
issue,  unless  it  was  followed  by  a  mass  of  other  testimony 
showing  similarity  of  conditions,  etc.  Pearson,  C.  J.,  in 
Bottoms  V.  Kent,  48  N.  C.  154,  thus  states  the  rule:  "Asa 
condition  precedent  to  the  admissibility  of  evidence,  the  law 
requires  an  open  and  visible  connection  between  the  prin- 
cipal and  the  evidentiary  facts.  This  does  not  mean  a  nec- 
essary connection  which  would  exclude  all  presumptive 
evidence,  but  such  as  is  reasonable  and  not  latent  or  con- 
jectural." In  State  v.  Vinson,  63  N.  C.  335t  Rodman,  J., 
says:  "If  the  fact  offered  to  be  proved  be  equally  consistent 
with  the  existence  or  nonexistence  of  the  fact  sought  to  be 
inferred  from  it,  the  evidence  can  furnish  no  presumption 
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either  way,  and  should  not  be  admitted."  State  v.  Brantley, 
84  N.  C.  766;  Gtant  v.  Railroad,  108  N.  C.  462,  13  S.  E.  209; 
Ice  Co.  V.  Railroad,  126  N.  C.  797,  36  S.  E.  279. 
-  The  president  and  general  manager  of  the  defendant  was 
permitted  to  testify,  after  objection,  that  his  engine  had  no 
spark  arrester.  '^It  was  a  cog-gear  locomotive  engine — kind 
nsnally  used  on  such  roads.  That  it  at  one  time  had  a  spark 
arrester.  Did  not  steam  well,  and  was  taken  off.  The  re- 
sults were  poor.  Could  not  get  any  steam.  Took  it  off. 
Got  good  results,  steamed  all  right."  Plaintiff's  counsel  in-* 
sist  that  this  testimony  was  incompetent,  and  excepted  to  its 
admission.  We  can  perceive  no  valid  objection  to  it,  and  in 
the  light  of  his  honor's  charge  it  was  entirely  harmless.  The 
defendant  was  certainly  entitled  to  describe  to  the  jury 
the  construction,  equipment,  and  operation  of  its  engine.  The 
value  of  the  testimony,  as  relieving  the  defendant  of  liability, 
was  for  the  jury  under  proper  instructions  from  the  court. 
The  exception  cannot  be  sustained. 

Plaintiff  introduced  a  witness  who  testified  that  the  presi- 
dent and  general  manager  of  defendant  said  to  him  in  re- 
sponse to  the  question,  '^Did  your  engine  set  it  afire?" 
*'Yes,  my  engine  set  it  afire,  but  fire  had  been  there  before." 
There  was  other  testimony  tending  to  show  that  defendant's 
engine  set  fire  to  the  timber.  No  eyewitness  testified  to  the 
fact.  The  defendant  introduced  testimony  tending  to  show 
that  the  timber  was  set  on  fire  from  other  causes.  His  honor 
instructed  the  jury  that,  although  they  should  find  that  the 
engineer  of  the  defendant  told  the  plaintiff's  witnesses  that 
the  defendant's  engine  set  fire  to  the  plaintiff's  timber,  that 
did  not  necessarily  render  the  defendant  liable,  unless  the 
jury  find  that  the  defendant's  engine  did  actually  set  fire  to 
the  timber,  but  that  the  jury  were  at  liberty  to  consider  all 
the  evidence,  the  facts  and  circumstances  testified  to  by  the 
witnesses,  and  find  whether  defendant's  engine  did  actually 
set  fire  to  plaintiff's  land  or  woods  or  not.  Plaintiff  ex-' 
cepted.  It  was  not  claimed  that  the  defendant's  general  man- 
ager saw  the  engine  set  fire  to  the  timber.  The  plaintiff 
insists  that,  if  the  jury  believe  that  the  president  made  the 
admission,  the  burden  was  shifted,  and  put  upon  the  defend-* 
ant  the  labor  of  showing  that  the  fire  was  not  the  result  of 
negligence.  We  cannot  concur  in  this  view.  The  tes- 
timony, if  believed,  did  not  estop  the  defendant  from 
showing  that  its  general  manager  was  mistaken  in 
saying^  that  the  engine  set  fire  to  the  timber.  The 
admission  does  not  come  within  the  rule  which  binds  a  party 
to  a  '^solemn  admission"  made  in  the  pleading.  It  may 
well  be  that  the  general  manager,  from  the  facts  and  circum- 
stances known  to  him,  honestly  believed  that  the  engine  set 
fire  to  the  timber.  This  was  competent  testimony,  but  did 
not  work  an  estoppel  upon  the  defendant  to  show  the  fact  to 
be  otherwise.    In  the  light  of  his  honor's  charge  it  is  evi- 
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dent  that  the  jary  foand  that  the  defendant's  ensrine  did  not 
set  fire  to  the  timber.  His  honor  told  the  jury  that  if  tb^ 
foand  the  defendant's  engine  was  not  equipped  with  a  sparit 
arrester,  and  that  the  fire  was  caused  by  the  failure  of  the  de- 
fendant to  equip  its  engine  with  a  spark  arrester,  that  they 
should  answer  tbe  first  issue  '^Yes."  This  was  equivalent  to 
telling  the  jury  that  the  failure  to  have  a  spark  arrester  wn 
negligence,  and  that  if,  by  reason  thereof,  the  plaintiff  sus- 
tained the  injury  -complained  of,  the  defendant  was  liable 
This  instruction  was  strictly  in  accordance  with  the  ruling* 
of  this  court.  It  being  conceded  that  the  engine  had  no 
spark  arrester,  the  only  question  under  his  honor's  instructions 
for  the  jury  to  answer  was  whether  the  engine  set  fire  to  the 
timber  and  the  failure  to  have  the  spark  arrester  was  the 
proximate  cause  thereof.  These  matters  were  peculiarly 
within  the  province  of  the  jury.  We  concur  in  the  plaintiff's 
contention  that  tbe  failure  to  furnish  the  engine  with  a 
spark  arrester  was  negligence,  and  his  honor  so  instructed 
the  jury,  leaving  to  them  the  question  whether  tbe  engine  set 
fire  to  the  timber,  and  whether  the  failure  to  have  a  spark 
arrester  was  the  cause  thereof.  The  proposition  maintained 
by  the  plaintiff  is  that  the  defendant's  engine  set  fire  to  her 
timber;  that  it  had  no  spark  arrester;  that  the  failure  to  have 
a  spark  arrester  was  negligence  per  se.  If  we  concede  this 
proposition,  the  plaintiff  must,  before  she  can  maintain  her 
action,  show  that  the  failure  to  have  a  spark  arrester  was 
the  proximate  cause  of  the  fire.  '^Negligence,  no  matter  in 
what  it  may  consist,  cannot  result  in  a  right  of  action,  un- 
less it  is  the  proximate  cause  of  the  injury  complained  of  by 
the  plaintiff."  Elliott  on  Railroads,  §  7Ji;  Henderson  v. 
Traction  Co.,  132  N.  C.  779»  44  S.  E.  598.  Butts  v.  Railroad, 
133  N.  C.  82;  Edwards  V.  Railroad,  129  N.  C.  79,  39  S.  £.  730. 
We  think  that  his  honor's  instructions  fully  cover  every 
phase  of  the  controversy,  and  that  plaintiff's  exceptions  can- 
not be  sustained.  Upon  a  careful  examination  of  the  entire 
record,  we  find  no  reversible  error,  and  the  judgment  must 
be  affirmed. 

MONTGOMERY,  J.,  did  not  sit  on  the  hearing  of  this 
ease. 


Illinois  Cent.  R.  Co.  v.  Broughton. 

{Court  of  Appeals  of  Kentucky^  Feb,  i6y  1904,) 

[78  S.  W.  Rep.  876.] 

Injury   to    Trespasser  —  Contributory    Negligence  ~  Climbing  Over 
Standing  Cars — Backing  Cars.* 
Where    one   wishing   to  cross  a  railway  track  on  which  cars  were 

*See  extensive  note  appended  to  Bums  v.  Southern  Ry.  Co.  (S.  Car.)» 
6  R.  R.  R.  321,  29  Am.  &  ^ng,  R.  Cas.,  N.  S.,  321  (dimbing^  over  ob- 
structingr  cars) ;  foot-note  appended  to  Harris  v.  Southern  Ry.  Co.  (Ky.), 
8-  R.  R.  R.  753,  31  Am.  A  l^ng.  R.  Cas.,  N.  S.,  753  (care  due  tres- 
passers on  cars). 
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•tanding  climbed  on  one  and  etmrted  to  walk  acroM  on  a  fncojeetiuff 
plank,  the  company,  having*  no  knowledge  of  his  presence  there,  was 
not  liable  for  his  injury  resulting  from  the  backinir  of  other  cars 
ai^ainst  the  one  he  was  on. 

8ani«—8«me—8am«— Same— Failure  to  Qive  Signals.* 

Where  one  in  crossing  a  railway  track,  having  heard  the  whistle  of 
a  train  at  a  distance,  but  not  knowing  of  its  immediate  proximity, 
climbed  on  a  car,  and,  standing  erect,  carrying  articles  in  each  hand, 
started  to  walk  across  on  a  plank  projecting  about  18  inches,  he  was 
guilty  of  such  gross  negligence  as  to  preclude  his  recovery  for  his 
injury  from  other  cars  backing  against  the  one  he  was  on,  even  if  the 
company  was  negligent  in  failing  to  give  warning,  by  bell  or  whistle, 
of  the  approach  of  the  additional  cars. 

Appeal  from  Circuit  Court,  Ohio  County. 

''Not  to  be  officially  reportiid." 

Action  by  William  Brouffhton  against  the  Illinois  Central 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Reversed. 

H.  P.  Taylor,  for  appellant. 

C.  E.  Smith,  M.  L.  Heavrin  and  E.  M.  Woodward,  for 
appellee. 

BARKER,  J.  The  appellee,  at  the  time  of  his  injury, 
was  in  the  employ  of  the  Taylor  Coal  Company,  at  its  mines 
in  Ohio  county,  Ky.  His  usual  business  was  working  under 
the  tipple,  loading  cars,  and  dressing  off  the  tops  of  those 
loaded,  so  as  to  prevent  the  coal  from  jostling  off 
during  the  moving  of  the  train;  being  what  is  technically 
called  a  ''trimmer.'*  After  the  regular  working  hours,  it  was 
his  duty  to  clean  up  the  fallen  coal  around  the  tipple,  and 
remove  sulphur  lumps  out  of  the  way,  and  to  lock  up  such 
tools  as  he  and  his  assistants  had  been  using  during  the  day. 
Appellee  received  the  injuries  of  which  he  complains  at  or 
near  S  o'clock  p.  m.  The  regular  work  for  the  outside  em- 
ployees of  the  company  was  over  at  4  o'clock  p.  m.,  but 
appellee  and  his  assistant,  Jim  Miller,  were  required  to  do 
the  extra  work  of  cleaning  up  sulphur  lumps  and  lock- 
ing up  the  tools  after  the  regular  day's  work  was  over. 
This  required  some  20  or  30  minutes.  Appellee  tes- 
tifies that  after  he  and  Jim  Miller  had  cleaned  up 
around  the  tipple  he  carried  about  half  of  the  tools 
over  to  the  toolhouse  and  placed  them  therein;  that, 
instead  of  going  back  at  once  for  the  remainder,  he  left  them 
where  they  were,  and  went  up  to  the  company's  store  for  the 
purpose  of  obtaining  checks  with  which  to  purchase  his 
landlady  a  lamp  and  chimney;  that,  after  making  these  pur- 
chases, he  came  back  with  them  in  his  hand  and  his  dinner 
bucket  on  his  arm,  and,  thus  laden,  he  undertook  to  go  back 
to  the  place  where  he  had  left  the  tools,  in  order  to  bring 
them  over  to  the  toolhouse.  There  were  standing  upon  the 
switch  which  led  to  the  company's  tipple  six  empty  coal 
cars,  which  were  standing  directly  between  him  and  the  tools 

See  <*)  on  page  670. 
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on  the  far  side.  Instead  of  going  aronnd  these  empty  cars, 
he  undertook  to  cross  over  them  by  climbing  up  upon  one  of 
them,  and  walking  along  a  projecting  plank  about  i8  inches 
wide.  While  he  was  thus  standing  erect  upon  this  plank,  an 
engine  and  nine  additional  empties  were  backed  in  on  the 
switch  by  the  employees  of  appellant,  bumping  against  those 
over  which  appellee  was  crossing,  and  throwing  him  to  the 
^ound  by  the  jostle,  dragging  him  some  distance,  and  injur- 
ing his  leg  and  heel  so  severely  as  to  make  him  permanently 
a  cripple.^  Appellee  did  not  know  of  the  immediate  proximity 
of  the  train,  although  he  had  heard  it  whistle  some  distance  ofi, 
but  did  not  hear  it  whistle  at  a  crossing  about  200  yards  from 
the  empties,  at  which  point  it  was  their  duty  and  custom  to 
sound  the  whistle,  upon  which  appellee  and  other  employees 
of  the  mine  had  come  to  rely.  No  bell  was  sounded,  and  be 
did  not  know  of  any  immediate  danger  until  the  train  was 
backed  against  the  empties  over  which  he  was  crossing. 
Upon  the  trial  of  the  case  below,  the  jury  awarded  a  verdict 
of  $1,300  in  favor  of  the  appellee,  from  which  judgment  this 
appeal  is  prosecuted. 

The  first  question  which  arises  for  decision  is  whether  or 
not  appellant  was  entitled  to  a  peremptory  instruction. 
According  to  his  own  testimony,  appellee  had  no  duty  to  per- 
form which  required  him  to  climb  upon  the  empty 
cars  after  4  o'clock;  his  boarding-  the  empty  car,  for 
the  purpose  of  crossing  over,  was  for  his  own  convenience 
entirely,  and  not  in  the  discharge  of  any  duty  which  he  owed 
the  mining  company;  he  had  no  right  to  use  appellant's  cars 
as  a  passway;  having  no  duty  that  called  him  thereon,  but 
using  them  for  his  own  convenience,  he  wa$  a  mere  tres- 
passer, and  appellant  owed  him  no  duty  other  than  to  refrain 
from  injuring  him  after  his  perilous  position  was  discovered 
— of  which  latter  fact  there  is  no  evidence  in  the  record.  The 
fact  that  he  had  to  go  back  for  his  tools  did  not  authorize 
him  to  cross  over  appellant's  empty  cars;  its  employees  were 
not  bound  to  anticipate  his  presence  where  he  had  neither 
duty  nor  right  to  be,  and,  owing  him  no  duty,  could  not  be 
guilty  of  negligence  with  regard  to  him  until  after  his  peril 
was  discovered. 

This  case  comes  both  within  the  letter  and  the  reasoning 
of  the  opinion  in  the  case  of  the  Louisville  &  Nashville 
R.  R.  Co.  V.  Hocker  (Ky.)  64  S.  W.  638.  Hocker  was 
in  the  employ  of  the  Louisville  &  Nashville  Railroad 
Company  as  telegraph  operator  at  its  station  at  Latonia,  Ky. 
Having  occasion  to  go  to  a  water-closet  placed  in  the  yard 
for  the  convenience  of  the  employees,  he  left  his  post,  walked 
across  the  company's  tracks,  and,  instead  of  going  to  the 
closet,  went  between  some  cars,  which  were  standing  on  one 
of  the  tracks,  for  his  own  private  purpose.  While  there,  an 
engine  was  backed  against  the  cars  between  which  he  was 
standing,  seriously  injuring  him.    No  whistle  was  blown,  and 
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no  bell  was  ruDR,  to  warn  him  that  the  engine  was  about  to 
be  backed  against  the  cars.  After  reviewing  the  authorities, 
the  court  said :  ''The  cars  between  which  he  was  standing 
were  coupled,  and  there  was  no  reason  to  expect  his  presence 
at  that  place,  and  there  is  no  testimony  which  tends  in  the 
slightest  degree  to  show  that  any  servant  of  the  company 
knew  he  was  there.  He  knew  from  long  experiente  that  the 
switch  opening  from  this  track  to  the  lead  track  could  be 
opened,  as  he  testifies,  in  a  second,  and  was  likely  to  be  so 
opened  at  any  moment.  Both  ordinary  prudence  and  the 
rales  of  the  company  required  that  he  should  look  after  and 
be  responsible  for  his  own  safety.  It  seems  to  us,  from  the 
undisputed  facts  of  this  case,  that,  as  appellee  was  not  in  his 
place  of  business,  or  in  the  discharge  of  any  duty  imposed 
upon  him  by  his  employment,  the  appellant  company  owed 
him  no  duty  except  to  avoid  injuring  him  after  it  had  dis- 
covered his  perilous  position.  Even  if  it  be  admitted  that 
there  was  negligence  on  the  part  of  the  employees  of  the 
company  in  running  cars  upon  the  switch,  the  contributory 
negligence  of  appellee  was  so  great  as  to  preclude  a  recovery. ' ' 
In  response  to  the  petition  for  rehearing  (6s  S.  W.  119)  it 
was  said:  ''It  was  gross  negligence  in  appellee  to  stand  be- 
tween the  cars  for  this  purpose,  and,  there  being  no  proof 
that  his  danger  was  perceived  by  those  in  charge  of  the  train, 
before  the  injury  or  in  time  to  avoid  it,  a  peremptory  instruc- 
tion should  have  been  given  to  the  jury  to  find  for  the  defend- 
ant. A  railway  yard  is  necessarily  a  dangerous  place,  and 
one  who  goes  between  standing  cars  in  such  a  yard  for  pur- 
poses of  his  own  takes  the  chances  of  injury.'*  See,  also,  Mc- 
Dermott  v.  The  Ky.  Cent.  R.  R.  Co.  (Ky.)  20  S.  W.  380; 
Kentucky  Cent.  R.  R.  Co.  v.  Gastineau's  Adm'r,  83  Ky.  119; 
and  Brown's  Adm'r  v.  L.  &  N.  R.  R.  Co.  (Ky.)  30  S.  W.  639. 

Appellant  was  injured  on  the  5th  day  of  February,  at  or 
near  5  o'clock  p.  m.;  it  was  then  dark;  he  knew  that  it  was 
about  time  for  the  train  to  come  in,  and  he  knew  that  when 
it  did  come  in  on  the  switch  it  was  liable  to  back  against  the 
empties  over  which  he  was  crossing;  he  heard  the  train  far 
down  the  track,  but  did  not  know  of  its  immediate  proximity; 
and,  as  said  in  the  Hocker  Case,  even  if  it  be  considered  neg- 
ligence for  appellant's  employees  to  back  against  the  emp- 
ties without  warning,  appellee's  undertaking  to  cross  in  the 
manner  in  which  he  did,  by  walking  upon  a  narrow  plank  18 
inches  wide,  standing  perfectly  erect,  with  his  hands  occupied 
in  holding  a  lamp  and  chimney  and  bis  dinner  bucket,  so  as 
to  prevent  the  possibility  of  his  saving  himself  in  case  of  an 
accident,  was  such  gross  negligence  as  warranted  the  grant- 
ing of  appellant's  motion  for  a  peremptory  instruction.  We 
are  of  opinion  that,  upon  appellee's  own  testimony,  the  court 
should  have  awarded  the  peremptory  instruction  asked  for  in 
favor  of  appellant. 

Judgment  reversed,  for    proceedings  consistent  herewith 

10  R  R  R— 43 
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Beeg  v.  New  York,  S.  ft  W.  R.  Co. 

{Supreme  Court  of  New  Jersey^  Nov.  /p,  1903,) 

[56  AH.  Rep.  169.] 

Accident  at  Crossing— Stop,  Loolc  and  Listen — Evidence. 

Plaintiff's  wag'on,  while  being:  driven  by  ni^ht  along*  a  highway  and 
across  defendant's  tracks,  was  struck  by  a  passenger  train.  The  track, 
for  a  distance  of  2,000  feet  or  more  in  each  direction,  was  open  to  the 
view  of  those  approaching  on  the  highway.  The  locomotive  headlight 
was  burning.  Although  the  occupants  of  the  wagon  ga,ve  testimony 
that,  standing  alone,  would  indicate  that  they  looked  out  for  trains, 
the  circumstances  rendered  it  plain  either  that  their  testimony  was  not 
true,  or  else  that  their  observations  were  made  in  an  entirely  perfunc- 
tory  and  careless  manner. 

Same— Contributory  Negligence.* 

Verdict  for  plaintiff  set  aside  on  the  ground  of  contributory  negli- 
gence. 

(Syllabus  by  the  Court.) 

Actioa  by  Ernest  Beeg  against  New  York,  Susquehanna  & 
Western  Railroad  Company.  Verdict  for  plaintiff.  Role  to 
show  cause  made  absolute. 

Argued  June  term,  1903,  before  GUMMERE,  C.  J.,  aod 
DIXON  and  PITNEY.  JJ. 

William  S.  Stuhr,  for  plaintiff. 
Collins  &  Corbin,  for  defendant. 

PITNEY,  J.  A  wagon  and  team  of  horses  owned  by  the 
plaintiff  were  injured  by  one  of  defendant's  trains  in  a  cross- 
ing collision  at  Tyler  Park,  in  Hudson  county.  The  verdict 
awards  damages  to  the  plaintiff  for  his  loss  thus  arising.  The 
collision  took  place  between  12  and  i  o'clock  at  night  in  the 
month  of  January,  1901.  The  team  and  wagon  were  ia 
charge  of  one  Karcher,  a  driver  employed  by  the  plaintiff. 
He  was  accompanied  by  Thomas  Beeg,  the  plaintiff's  son. 
They  were  traveling  westerly  on  a  highway  that  crossed,  at 
the  place  in  question,  the  tracks  of  the  Northern  Railroad 
(referred  to  in  the  evidence  as  the  "Erie"),  and  also  the 
tracks  of  defendant's  railroad*  Each  railroad  is  double 
tracked.  The  most  westerly  rail  of  the  Northern  Railroad  lies 
5S  feet  easterly  from  the  most  easterly  rail  of  the  Susque- 
hanna road.  Both  railroads  at  the  crossing,  and  for  a  long 
distance  in  either  direction,  are  substantially  level,  straight, 
and  unobstructed.  The  wagon  road  crosses  about  at  right 
angles,  and  is  likewise  practically  level. 

Both  Karcher  and  young  Beeg  were  entirely  familiar  with 
the  crossing,  having  been  accustomed  to  frequently  travel 
that  way  at  about  the  same  hour  of  the  night.  Karcher's 
story  is  that  on  coming  near  to  the  tracks  of  the  Erie  road 

*A8  to  contributory  negligence  in  failing  to  stop,  look  and  listen, 
see  foot-note  appended  to  McGoran  t'.  New  York,  etc.,  R.  Co.  (R.  I.),9 
R.  R.  R.  367, 32  Am.  A  E)ng.  R.  Cas.,  N.  S.,  367,  where  all  the  preceding 
authorities  in  this  series  are  collected. 
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fae  stopped  his  wagon  15  feet  from  the  tracks,  put  on  his 
brakes,  walked  forward  across  the  two  tracks  of  the  Erie  road 
and  to  the  farthest  track  of  the  Susquehanna  road,  looked  in 
each  direction,  saw  and  heard  no  train,  went  back  to  his 
wagon,  and  drove  on  towards  the  crossing;  that  he  looked 
again,  and  conld  see  nothing;  and  when  he  arrived  on  the 
Susquehanna  track  he  for  the  first  time  heard  an  engine 
whistle,  and  saw  the  train  about  30  or  40  feet  away.  It  was 
a  north-bound  passenger  train.  It  struck  the  rear  part  of  the 
wagon  and  demolished  it. 

No  flagman  was  on  duty  at  this  crossing  at  night,  a  fact 
with  which  Karcher  was  entirely  familiar.  He  also  knew  that 
a  train  was  due  there  at  about  that  time.  He  says  that  this 
night  was  somewhat  foggy;  but  the  weight  of  evidence  is 
that  there  was  nothing  in  the  way  of  fog  other  than  a  meadow 
mist,  which  amounted  to  nothing  as  an  obstacle  to  the  view. 

Thomas  Beeg  corroborates  Karcher  as  to  the  stopping  of 
the  wagon  and  the  attempt  made  by  Karcher  to  look  out  for 
trains  by  going  on  foot  to  the  crossing.  He  also  testifies  that 
the  night  was  rather  foggy.  He  admits,  however,  that  he 
could  see  certain  electric  lights  along  the  line  of  the  railway 
towards  the  south.  These  lights,  according  to  a  survey,  are 
over  2,000  feet  from  the  crossing. 

The  evidence  renders  it  manifest  that  for  a  distance  of  at 
least  2,000  feet  in  each  direction  the  view  of  defendant's  rail- 
road was  unobstructed  to  a  traveler  approaching  the  cross- 
ing from  the  direction  that  this  wagon  approached.  It  is 
plain,  from  the  circumstances,  either  that  Karcher  and  Beeg 
are  testifying  to  what  is  not  true,  or  else  that  their  observa- 
tions were  made  in  an  entirely  perfunctory  and  careless  man- 
ner; for  they  did  not  discover  what  must  have  been  in  plain 
view,  according  to  the  undisputed  evidence,  to  wit,  an 
approaching  passenger  train  with  a  locomotive  headlight 
brightly  burning. 

The  evidence  of  contributory  negligence  on  the  part  of  the 
occupants  of  the  wagon  is  so  clear  that  the  verdict  cannot  be 
sustained.  Penna.  R.  R.  Co.  v.  Righter,  42  N.  J.  Law,  180; 
Penna.  R.  R.  Co.  v.  Leary,  56  N.  J.  Law  705,  29  Atl.  678; 
Cantrell  v.  Erie  R.  R.  Co.,  64  N.  J.  Law,  277,  43  Atl.  881; 
Wintet   V.  N.  Y.   &  Long   Branch  R.  R.  Co.,  66  N.  J.  Law, 

677.  50  Atl.  339. 
The  rule  to  show  cause  will  be  made  absolute. 
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RiES   V.   St.  Louis  Transit  Co. 

{Su^eme  Court  of  Missouri^  Division  No,  /,  Nov,  2^9  fQOj.) 

[77  S.  W.  Rep.  734.] 

Accident  at  Street  Railway  Crossing — Evidence. 

Where,  in  an  action  ag'ainst  a  street  railway  companj  for  the  death  of 
a  pedestrian  at  a  street  crossing^  certain  witnesses  not  only  testified 
that  the  motorman  could  see  the  deceased,  but  also  testified  to  all  the 
physical  facts  necessary  to  determine  how  far  the  motorman  could  hare 
seen  him,  and  were  permitted  to  make  all  the  corrections  they  desired 
in  their  testimony,  it  was  not  error  for  the  court  to  refuse  to  permit 
plaintiff's  counsel  to  afirain  asic  the  witnesses  concernini^  such  facts. 

Same— Stop,  Loolc  and  Listen.* 

Where  plaintiff's  decedent  could  have  seen  an  approaching-  street  car, 
by  which  he  was  killed  at  a  street  crossing^,  at  all  times  after  starting*  to 
cross  the  street,  but  attempted  to  cross  in  front  of  the  car  without  look- 
ing* or  paying  any  attention  thereto,  he  was  guilty  of  such  contributory 
negligence  as  precluded  recovery. 

Same — Same — Concurrent  Negligence. 

Where  the  negligence  of  plaintiff's  decedent,  who  was  killed  by  a 
street  car  at  a  crossing,  was  not  only  concurrent  with  that  of  the  motor- 
man,  but  was  contemporaneous  and  coincident  with  his  injury,  no 
recovery  could  be  had  under  the  humanitarian  doctrine. 

Appeal  from  St.  Louis  Circuit  Court ;  D.  D.  Fisher,  Judge. 

Action  by  Pauline  Ries,  by  her  guardian,  Christopher 
Haag,  against  the  St.  Louis  Transit  Company.  From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals.     AfiBrmed. 

A.  R.  Taylor  and  A.  L.  Hirsch^  for  appellant. 
Boyle,   Priest  &  Lehmann  and  Geo.  W.  Easley,   for  re- 
spondent. 

BRACE,  P.  J.  This  is  an  action  for  the  recovery  of  dam- 
ages for  the  death  of  Joseph  Ries,  husband  of  the  plaintiff, 
which  it  is  alleged  was  caused  by  the  negligence  of  the  de- 
fendant in  operating  one  of  its  cars  going  north  on  Seventh 
street.  The  petition  charges  that  said  Ries  was  on  the  30th 
of  March,  A.  D.  1900,  struck,  run  over,  and  killed  by  said 
car  through  the  negligence  of  the  defendant's  servant  or 
agent  in  charge  of  the  operation  of  said  car,  ''in  this:  that  be 
failed  to  sound  the  gong  or  bell  upon  said  car,  or  to  warn  said 
Joseph  Ries  of  its  approach,  or  to  stop  said  car,  or  to  operate 
the  fender  of  said  car  so  as  not  to  run  over  him,  but  instead 
of  so  doing  carelessly  and  negligently  caused  and  suffered  said 
car  to  run  upon  and  over  him,  thereby  causing  his  death; 
that  said  car  was  at  the  time,  or  immediately  before  it  struck 
said  Joseph  Ries  as  aforesaid,  running  at  an  unlawful  rate  of 
speed;  that  said  defendant  was  negligent,  in  that  the  track 
was  in  defective  condition,  and  it  carelessly  permitted  it  to 
remain  so.''    The  answer  was  a  general  denial  and  a  plea  of 

*See  fcenerally,  foot-note  appended  to  McGroran  v.  New  York,  etc.,  R< 
Co.  (R.  I.),  9  R.  R.  R.  367,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  367,  where  all 
the  preceding*  authorities  in  this  series  are  collected. 
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contributory  neglicrence.  No  evidence  was  introduced  tend- 
ing to  prove  that  the  track  was  in  a  defective  condition,  that 
the  car  was  running  at  an  unlawful  rate  of  speed,  or  that  the 
fender  was  not  operated  properly.  In  support  of  the  other 
allegations  of  negligence,  two  witnesses  (Lizzie  Reiter  and 
Theresa  Laubersheimer)  who  claimed  to  have  seen  the  acci- 
dent and  one  witness  (H.  C.  Montgomery)  who  testified  as  to 
the  distance  within  which  a  car  could  be  stopped  at  the  place 
of  the  accident  were  introduced.  At  the  conclusion  of  the 
plaintiff's  evidence  the  defendant  demurred  thereto.  The 
demurrer  was  sustained.  The  plaintiff  took  a  nonsuit  with 
leave,  in  due  time  filed  motion  to  set  the  same  aside,  which 
being  overruled,  the  plaintiff  appealed. 

The  errors  assigned  for  reversal  are  the  sustaining  the  de- 
murrer to  the  evidence,  the  refusal  of  the  court  to  permit  the 
witnesses  Reiter  and  Laubersheimer  to  express  an  opinion  as 
to  how  far  the  motorman  could  have  seen  ahead,  and  to  permit 
these  witnesses  to  straighten  out  their  testimony  and  clear 
the  confusion  caused  by  their  not  understanding  the  ques- 
tions put  by  counsel  for  defendants.     As  to  the  two  last 
assignments,  it  is  only  necessary  to  say  that  these  witnesses 
not  only  testified  that  the  motorman  could  see  the  deceased, 
but  to  all  the  physical  facts  necessary  to  determine  how  far 
he  could  have  seen  him,  and  were  permitted  to  make  all  the 
corrections  they  desired  in  their  testimony.    The  only  basis 
for  this  last  assignment  is  that  the  court  would  not  permit 
counsel  to  go  with  them  again  over  the  same  ground  that 
they  had  already  been  over  three  or  four  times.    The  only 
real  question  in  the  case  is  whether  the  court  committed 
error  in  sustaining  the  demurrer  to  the  evidence.     The  acci- 
dent happened  at  the  intersection  of  Seventh  and  Pestalozzi 
streets,  in  the  city  of  St.  Louis,  on  March  30,  1900,  about  20 
minutes  after  8  o'clock  p.  m.     Seventh  street  runs  north  and 
south,  and  Pestalozzi  street  east  and  west,  crossing  each  other 
at  right  angles.     The  defendant  street  railway  is  located  on 
Seventh  street.     It  is  a  double-track  railway,  the  cars  run- 
ning north  on  the  east  track  and  south  on  the  west  track. 
The  deceased  was  struck  and   killed  by  one  of  defendant's 
cars  running  north  on  the  east  track,  on  or  near  the  north 
crosswalk  leading  across  Seventh  street  from  the  northwest 
to  the  northeast  corner  of  said  streets.     The.  circumstances 
of  the  accident  must  be  gleaned  as  well  as  may  be  from   the 
vagae,  confused,  inconsistent,  and  unsatisfactory  evidence  of 
the  two  witnesses  aforesaid,  who  claim  that  they  witnessed 
it.    The  substance  of  their  testimony  seems  to  be  about  as 
follows:    That  on  the  night  and  at  the  hour  aforesaid  they 
were  walking  on  the    east  side    of  Seventh  street    south 
towards  Pestalozzi  street;  that  when  they  got  within  the  dis- 
tance of  four  houses,  or  about  80  feet,  from  the  northeast  cor- 
ner of  these  streets,  they  saw  the  car  approaching  from  the 
south,  a  short  distance  south  of  the  south  crosswalk,  and  at 
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the  same  time  saw  deceased  coming  out  of  a  saloon  on  the 
northwest  corner,  and  going  to  the  north  crosswalk  over 
Seventh  street.  In  the  next  view  of  the  car  and  the  deceased 
that  we  get  in  this  evidence  the  deceased,  having  passed  over 
the  pavement  from  the  saloon  to  the  north  crosswalk,  over 
the  space  between  the  curb  and  the  west  track,  over  the 
space  between  the  rails  of  that  track,  is  seen  standing  on  the 
crosswalk  in  the  space  between  the  west  and  east  track,  look- 
ing back  to  the  west,  and  whistling  to  his  little  dog,  which 
was  on  the  pavement  in  front  of  the  saloon ;  and  the  car,  in 
the  meantime  having  passed  over  the  south  crosswalk  and 
some  distance  over  the  space  between  the  two  crosswalks,  is 
seen  approaching,  and  near  the  north  crosswalk.  There  is 
no  evidence  tending  to  prove  that  while  he  was  in  this  posi- 
tion he  was  in  any  danger  from  the  approaching  car.  In  the 
next  and  last  view  given  by  these  witnesses  the  deceased  is 
seen  moving  from  his  last  position  on  the  crosswalk  between 
the  tracks  towards  the  east  track,  and  in  doing  so  is  struck 
by  the  fender  of  the  car.  It  further  appears  from  the  evi- 
dence of  these  witnesses  that  the  headlight  on  the  dashboard 
in  front  of  the  car  was  shining  brightly;  that  they  heard  no 
bell  rung,  gong  sounded,  or  other  warning  given  as  the  car 
approached  the  north  crosswalk ;  that  the  motorman  was 
looking  west,  and  they  saw  no  effort  made  to  stop  the  car  be- 
fore the  deceased  was  struck;  that  although  it  was  a  dark 
night,  and  there  were  no  street  lights  in  that  locality,  yet 
there  was  light  enough  from  the  headlight  and  from  the  lights 
in  neighboring  stores  and  houses  for  them  to  see  what  trans- 
pired, and  their  evidence  tended  to  prove  that  the  motorman 
could  have  seen  the  deceased,  and  the  deceased  could  both 
have  seen  and  heard  the  car,  at  any  time  after  the  deceased 
entered  upon  the  crosswalk.  The  evidence  of  the  only  other 
witness  for  the  plaintiff  tended  to  prove  that  the  car  going  at 
the  rate  of  8  miles  an  hour  could  have  been  stopped  at  that 
place,  with  the  reverse,  in  about  30,  and  with  the  brake  in 
about  45,  feet. 

The  demurrer  to  the  evidence  was  properly  sustained. 
While  the  evidence  for  the  plaintiff  tended  to  prove  that 
the  defendant's  motorman  was  negligent  in  failing  to  give 
proper  warning  and  to  keep  a  proper  lookout  on  approach- 
ing the  crosswalk,  it  also  showed  at  the  same  time  that  the 
deceased,  at  any  time  after  he  came  out  of  the  saloon,  could 
have  both  seen  and  heard  the  approaching  car,  and  yet, 
without  looking  or  listening  or  paying  any  attention  whatever 
to  the  approaching  car,  he  attempted  to  cross  its  track  in 
front  of  the  car,  and  by  it  was  immediately  struck  and  killed 
in  the  attempt.  His  death  was  the  immediate  result  of  his 
own  negligence,  to  which  the  negligence  of  the  defendant's 
servants  could  have  been  no  more  than  contributory.  His 
negligence  was  not  only  concurrent  with  that  of  the  defend- 
ant's servant,  but  cotemporaneous  and  coincident  with  his 
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• 

injory,  and  there  is  no  room  in  the  case  for  the  interposition 
of  the  humanitarian  doctrine  invoked.  The  motorman  was 
under  no  obligation  to  stop  his  car  while  the  deceased  was 
standing  in  a  place  of  safety  between  the  tracks  with  his  back 
to  the  track  on  which  the  car  was  moving,  whistling  up  his 
dog;  and  the  motorman  could  not  have  stopped  it  in  the 
time  that  intervened  between  the  time  when  he  left  that  posi- 
tion and  the  time  when  he  was  struck. 
The  judgment  of  the  circuit  court  is  afiBrmed.    All  concur. 


Louisville  &  N.  R.  Co.  v.  Price's  Adm*r. 

{Court  of  Appeals  of  Kentucky^  Nov.  /p,  1903.) 

[76  8.  W.  Rep.  836.] 

Appeal— Review.  • 

A  jndgtnect  will  not  be  reversed  on  appeal  on  the  ground  that  the 
verdict  is  not  sustained  by  the  evidence,  except  where  it  is  palpably 
against  it. 

Accident  at  Crossing— Trespassers. 

.  The  fact  that  one  injured  by  being  struck  by  a  railroad  train  at  a 
street  crossing  was  walking  diagonally  over  the  crossing  did  not  make 
him  a  trespasser. 

Same — Signals— Degree  of  Care— instruction. 

In  an  action  against  a  railroad  company  for  the  death  of  one  killed  at 
a  crossing,  an  instruction  that,  if  defendant  failed  to  give  such  signals 
and  warnings  as  were  reasonably  necessary,  and  to  use  ordinary  care  to 
keep  the  train  under  such  control  as  to  avoid  injury,  defendant  was 
negligent,  was  not  erroneous  because  of  the  use  of  the  words  "signals 
and  warnings,"  as  any  signal  was  a  warning  of  the  train's  approach, 
and,  taken  as  a  whole,  the  instruction  only  required  ordinary  care. 

Same — Stop,  Look  and  Listen.* 

The  rule  that  one  about  to  cross  a  railroad  track  must  stop,  look,  and 
listen  does  not  obtain  in  Kentucky. 

Same — Qross  Negligence— Backing  Train. 

Where  a  train  had  just  vacated  a  much-traveled  crossing  by  moving 
forward,  when  it  was  backed  up  in  the  dark  over  the  crossing  noiselessly, 
and  without  any  signal,  there  was  gross  negligence  in  the  management 
of  the  train. 

Appeal  from  Circuit  Court,  Hopkins  County. 
"Not  to  be  officially  reported." 

^  Action  by  Ewing  Price's  administrator  af^ainst  the  Louis- 
ville &  Nashville  Railroad  Company.  From  a  judgment  in 
favor  of  plaintiCf,  defendant  appeals.     Affirmed. 

B.  D.  Warfield,  for  appellant. 

J.  F.  Gordon,  W.  J.  Cox,  and  Jonson  &  Jennings,  for 
appellee. 

HOBSON,  J.  Madisonville,  in  Hopkins  county,  is  a  town 
of  about   S,300    people.     Appellant's  railroad    track    runs 

♦See  generally,  foot-note  appended  to  McGoran  v.  New  York,  etc.,  R. 
Co.  (R.  I.),  9  R.  R.R.  367,  32  Am.  &  E^ng.  R.  Cas.,  N.  S.,  367,  where 
all  the  preceding  authorities  in  this  series  are  collected. 
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through  the  town,  and  crosses,  in  the  main  portion  of  the 
town,  Center  street,  which  is  one  of  its  leading  thorough- 
fares.    A  freight  train  going  sooth  palled  across  this  crossing 
about  7  o'clock  at  night  on  January  17,  1902.     It    stopped  a 
short  distance  south  of  the  crossing,  and  then  backed  north- 
ward over  the  crossing,  with  a  view  of  going  down  on  what  is 
known  as  'Providence  Switch,"  to  get  out  of  the  way  of  a 
parsing  train.     It  had  been  standing  across  the  street  for 
soine  minutes,  and  pulled  south,  so  that  travel  on  the  street, 
which  had  been  stopped,  might  pass  over,  there  being  an 
ordinance  of  the  town  forbidding  the  obstruction  of  the  cross- 
ing for  more  than  a  given  number  of  minutes.    The  deceased, 
Ewing  Price,  lived  at  Providence,  which  was   17  miles  from 
Madisonville,  and  came  to  Madisonville  that  afternoon  in  a 
buggy,  reaching  there  about  half  past  6  o'clock.     He  was 
going  diagonally  over  the  crossing  as  the  train  backed  up 
from  the  south,  and  was  struck  in  th6  back,  and  run  over  and 
killed.    The  evidence  introduced  for  the  plaintiff  tended  to 
show  that  the  train  was  backed  without  any  signal  being 
given,  and  without  any  precautions  to  protect  persons  on  the 
crossing.     The  evidence  for  the  defendant  showed  that  warn- 
ing was  given  of  the  approach  of  the  train,  and  there  was  also 
evidence  by  it  to  the  effect  that  the  deceased  got  upon  the 
steps  of  the  backing  caboose,  and  attempted  to  cross  over  it 
while  in  motion,  and  thus  lost  his  life.    The  evidence  was 
very  conflicting,  but  the  jury  found  for  the  plaintiff,  fixing 
the  damages  at  $10,500,  and  on  the  whole  case  we  do  not 
think  the  verdict  ought  to  be  disturbed  under  the  evidence. 
We  think  the  weight  of  the  evidence  shows  that  the  deceased 
was  not  aware  of  the  approach  of  the  train,  and  was  struck 
and  run  over  while  he  had  his  back  to  it.    And  while  the  evi- 
dence would  have  sustained  a  verdict  for  the  defendant  on 
the  ground  that  ample  notice  of  the  movement  of  the  train 
was  given,  still  on  this  question  the  jury,  who  saw  and  heard 
the  witnesses,  is  the  tribunal  established  by  law  to  pass  on  the 
facts,  and  some  weight  must  be  given  to  their  finding.    It  is 
only  where  their  verdict  is  palpably  against  the  evidence  that 
this  court  is  warranted  in  disturbing  it.     Where  the  evidence 
is  conflicting,  the  credibility  of  the  witnesses  is  peculiarly  for 
them.     The  street  was  a  public  highway,  and  the  fact  that 
the  deceased  was  walking  diagonally  over  the  crossing  did 
not  make  him  a  trespasser.     It  was  incumbent  on  those 
managing  the  train  to  look  out  for  persons  on  the  highway, 
and  exercise  ordinary  care  to  prevent  injury  to  them.     The 
court  instructed  the  jury  as  follows: 

**No.  I.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  public  frequently  used  Main  cross 
or  Center  street  in  the  city  of  Madisonville  where  the  defend- 
ant's railroad  crosses  same,  then  it  was  the  duty  of  the  de- 
fendant, in  backing  its  trains  over  Main  cross  or  Center 
street  crossing  in  Madisonville,  to  give  such  signals  and 
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warnings  of  the  train's  approach  as  were  reasonably  necessary 
under  the  circumstances  to  warn  persons  in  the  act  of  using 
said  crossing  of  the  approach  of  the  train,  and  to  use  ordi- 
nary care  to  keep  its  engine  and  cars  under  such  control  as  to 
avoid  injury  to  persons  exercising  ordinary  care  for  their 
own  safety  in  using  said  crossing;  and  if  the  jary  believe  from 
the  evidence  that  the  agents  and  servants  of  the  defendant 
engaged  in  the  movement  of  its  trains  failed  to  give  such  sig- 
nals and  warnings,  or  to  have  the  train  under  such  control, 
and  the  plaintiff's  decedent.  Ewing  Price,  lost  his  life  by 
reason  of  such  negligence  of  the  defendant's  employees,  and 
he  was  at  the  time  exercising  ordinary  care  for  his  own 
safety,  then  the  law  is  for  the  plaintiff^  and  the  jury  will  so 
find/' 

'^No.  4.  The  court  says  to  the  jury  that  no  particular  kind 
of  signals  or  warnings  were  required,  but  any  kind  or  char- 
acter reasonably  sufficient  to  give  notice  of  the  movement  of 
the  train  to  a  person  who  was  about  to  use  said  crossing,  and 
who  at  the  time  was  exercising  ordinary  care  for  his  own 
safety ;  and  if  the  jury  believe  from  the  evidence  that  such 
signals  or  warnings  were  at  the  time  given,  then  the  jury 
will  find  for  the  defendant. 

^^^No.  5.  If  the  jury^believe  from  the  evidence  that  Ewing 
Price  lost  his  life  by  reason  of  crossing  over  or  between  the 
cars  while  the  train  was  in  motion,  then  the  jury  will  find  for 
the  defendant." 

'^Instruction  D.  Even  though  the  jury  may  believe  from 
the  evidence  that  the  defendant's  agents  and  servants  were 
negligent  in  the  operation  of  the  train  or  cars  which  caused 
the  accident  in  this  action  complained  of,  still,  if  the  jury 
further  believe  from  the  evidence  that  plaintiff's  intestate 
was  also  negligent,  and  that,  but  for  his  negligence,  the  acci- 
dent would  not  have  happened,  then  the  law  is  for  the  de- 
fendant, and  the  jury  should  so  find." 

Instruction  i  only  requires  defendant  to  give  such  signals 
of  the  train's  approach  as  were  reasonably  necessary  to  warn 
persons  using  the  crossing  of  the  train's  approach,  and  to 
use  ordinary  care  to  keep  its  train  under  such  control  as  to 
avoid  injuring  them.  Any  signal  was  a  warning  of  the  train's 
approach.  The  use  of  the  two  words  ''signals"  and  "warn- 
ings" could  not  have  misled  the  jury.  Taken  as  a  whole,  the 
instruction  only  requires  the  exercise  of  ordinary  care.  The 
court  properly  left  to  the  jury  the  question  of  ordinary  care 
on  the  part  of  deceased  in  using  the  crossing.  This  court  has 
time  and  again  refused  to  lay  down  the  rule  of  stop,  look,  and 
listen.  The  court  properly  told  the  jury  that,  if  the  deceased 
lost  his  life  by  reason  of  his  crossing  over  the  cars  while  the 
train  was  in  motion,  there  could  be  no  recovery,  but  there 
was  no  other  state  of  facts  shown  by  the  evidence  on  which 
any  instruction  as  to  his  conduct  could  have  been  predicated. 
P.  &  M.  R.  R.  V.  Hoehl,  75  Ky.  41 ;  L.  C.  &  L.  R.  R.  v. 
Goetz's  Adm'x,  79  Ky.  442,  42  Am.  Rep.  227. 
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The  other  instructions  given  by  the  coart  defined  negli- 
gence and  gave  the  measure  of  damages.  There  was  suffi- 
cient evidence  of  gross  negligence  to  submit  the  question  to 
the  jury,  for  the  crossing  was  known  to  be  much  traveled, 
and  had  just  been  vacated  by  the  train  for  the  purpose  of  the 
public's  using  it;  and  if  the  train  was  backed,  in  the  dark, 
over  the  crossing,  as  described  by  testimony  for  the  plaintifi. 
noiselessly  and  without  signal,  there  was  gross  negligence  in 
the  management  of  the  train. 

Judgment  afBrmed. 


Lake  Shore  &  M.  S.  Ry.  Co.  v.  Liidtke. 

(Supretne  Court  of  Ohio ^  Jan.  5, 1904.) 
[69  N.  E.  Rep.  653.] 

Fencing  Track — Appllcmtion  of  Statute  in  Actions  for  Personal  Injuries. 
The  fence  required  by  section  3324,  Rev.  St.  1892,  is  one  sufficient  to 
turn  stock,  and  said  section  does  not  require  railroad  companies  to 
fence  ag^ainst  persons. 

Proximate  Cause. 

What  was  the  proximate  cause  of  an  injury,  is  usually  a  mixed  ques- 
tion of  law  and  fact ;  but,  where  the  controlling  facts  are  concnled  or 
found,  it  is  a  question  of  law  for  the  court. 

Same — ^Opening  in  Fence— Injury  to  Boy.* 

A  boy  of  six  years  of  age,  having  passed  with  several  of  his  compan- 
ions, through  an  opening  in  a  wire  fence  inclosing  a  railroad,  sat 
down  away  from  the  tracks,  in  a  place  of  safety,  then  suddenly  arose 
and  ran  across  one  track  to  another,  upon  which  a  freig-ht  train  was 
passing,  and  in  attempting  to  grab  or  touch  a  passing  car,  slipped  and 
fell,  and  got  his  leg  under  a  wheel,  and  it  was  crushed  :  held^  that  the 
opening  in  the  fence  was  not  the  proximate  cause  of  the  injury. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Erie  County. 

Action  by  Eddie  Liidtke,  by  his  father,  Edward  Liidtke, 
against  the  Lake  Shore  &  Michigan  Southern  Railway  Com- 
pany. From  a  judgment  of  the  circuit  court  reversing  a 
judgment  for  plaintifi,  defendant  brings  error.     Reversed. 

The  petition  of  the  said  Eddie  Liidtke,  plaintifi  in  the 
court  of  common  pleas,  is  as  follows,  omitting  the  caption, 
signature,  and  verification: 

''The  plaintiff  says:  That  he  is  an  infant  under  the  age  of 
twenty-one  years,  and  brings  this  action  by  his  father,  Edward 
Liidtke,  his  next  friend.     The  defendant  is  a  railroad  corpora- 

*As  to  the  liability  of  railroad  companies  for  injuries  to  children  u 
affected  by  failure  to  fence  tracks,  see  extensive  note,  18  Am.  &  Kng. 
R.  Cas.,  N.  S.,  687  et  seq.  :  Fezler  v.  Willmar  &  S.  F.  Ry.  Co.  (Minn.). 
1  R.  R.  R.  174,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  174 ;  Byrnes  v,  Bostou  & 
M.  R.  R.  (Mass.).  3  R.  R.  R.  600,  26  Am.  &  ^ng.  R.  Cas.,  K.  S.,  600 
(liability  for  injuries  to  boy  received  in  crossing  railroad  tracks  after 
passing  through  freight  yard,  as  affected  by  failure  to  fence  between 
tracks  and  freight  yard,  or  between  yard  and  street,  under  Mas8a« 
chusetts  statute  requiring  railroad  companies  to  fence  lines  to  prevent 
entrance  of  cattle) ;  Marengo  v.  Great  Northern  Ry.  Co.  (Mian.),  23 
Am.  &  Eng.  R.  Cas.,  N.  S.,  660. 
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tion  organized  and  operating  a  railroad  running  through  the 
city  of  Sandusky,  Erie  county,  Ohio,  and  having  control  and 
management  of  the  same.  That  the  defendant's  railroad 
and  right  of  way  runs  nearly  east  and  west  through  the  city 
of  Sandusky,  Erie  county,  Ohio.  That  the  line  of  the  defend- 
ant's lands,  right  of  way,  and  main  railroad  tracks  runs  by 
and  is  located  in.  front  of  and  near  the  south  end  of  Clinton 
street  in  said  city.  That  the  defendant  was  by  law  required 
to  construct  and  maintain  a  good  and  8u£Bcient  fence  along 
the  lines  of  its  lands  of  its  said  right  of  way  and  said  railroad 
track.  That  along  the  north  line  of  the  lands  of  said  defend- 
ant and  along  the  north  side  of  said  defendant's  road  and 
right  pf  way,  in  front  of  and  near  the  south  end  of  Clinton 
street  in  said  city,  the  defendant  many  years  ago  constructed 
or  caused  to  be  constructed  a  fence.  That  for  one  year  and 
more  prior  to  the  i6th  day  of  August,  1900,  the  defendant 
negligently  permitted  said  fence  to  become  and  remain  badly 
oat  of  repair,  and  insufficient  to  such  an  extent  that  a  section 
of  said  fence — the  distance  between  two  posts — in  front  of 
and  near  the  south  end  of  Clinton  street  in  said  city  was 
broken  down,  open,  and  unobstructed,  and  persons  had  been 
accustomed  for  one  year  and  more  prior  to  the  date  above 
named  to  pass  onto  and  from  said  defendant's  right  of  way 
and  railroad  tracks  through  said  fence  where  the  same  was 
broken  down,  unobstructed,  and  out  of  repair  as  aforesaid. 
That  for  one  year  and  more  prior  to  the  date  above  named 
the  defendant  had  knowledge  that  said  fence  was  out  of  re- 
pair in  the  manner  aforefaid,  and  had  knowledge  that  for 
more  than  one  year  prior  to  the  date  last  named  persons 
were  accustomed  to  pass  onto  and  from  said  right  of  way. 
and  said  railroad  track  through  said  fence  where  the  same 
was  insufficient  and  out  of  repair  as  aforesaid.  That  on  said 
i6th  day  of  August,  1900,  a  train  of  the  defendant,  consisting 
of  engine  and  cars,  was  negligently  run  over  said  right  of 
way  and  said  railroad  track  at  the  place  herein  before  men- 
tioned, to  wit,  in  front  of  and  near  the  south  end  of  Clinton 
street,  at  a  very  dangerous  and  high  rate  of  speed,  to  wit, 
more  than  six  miles  per  hour,  in  violation  of  the  ordinances 
of  the  city  of  Sandusky.  That  the  bell  was  not  rung  nor  the 
whistle  blown  on  said  engine  at  or  near  the  south  end  of  said 
Clinton  street  when  said  train  was  approaching  the  same, 
although  the  defendant,  its  servants  and  agents  employed  in 
the  running  of  its  said  trains,  knew,  and  had  known  for  more 
than  one  year  prior  to  the  i6th  day  of  August,  1900,  that  said 
fence  was  badly  out  of  repair  as  aforesaid,  and  that  persons 
were  accustomed  to  enter  upon  said  railrdad  track  and  right 
of  way  through  the  same  where  the  same  was  insufficient  and 
out  of  repair  as  aforesaid,  and  that  by  reason  thereof  it  was 
very  dangerous  to  run  said  train  on  said  track  at  said  point 
at  such  a  high  rate  of  speed  without  blowing  the  whistle  and 
ringing  the  bell.     That  the  defendant  negligently  failed  to 
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have  any  watchman  or  other  person  at  said  point  to  look  out 
for  or  give  warning  to  persons,  especially  children,  about  to 
go  apon  said  railroad,  and  negligently  failed  to  have  any  con- 
trivance at  or  near  the  point  named  to  give  the  alarm  or 
warning  to  persons  in  the  vicinity  of  said  track  and  about  to 
go  upon  the  same  of  the  approach  of  trains,  although  the 
south   part  of  said  Clinton  street  and  vicinity  was  and  is 
thickly  settled  and  inhabited,  and  a  great  number  of  small 
children  of  tender  years  and  immature  judgment  and  expe- 
rience reside  there ;  all  of  which  the  defendant  well  knew,  and 
had  known  for  more  than  one  year  prior  to  the  date  herein- 
before mentioned.    That^  on  the   i6th  day  of  August,  1900, 
the  plaintiff,  a  child  of  six  years  of  age,  wandered,  strayed, 
and  went  upon  said  railroad  track  when  said  train  was  pass- 
ing over  the  same,  through  said  defective  and  insufBcient 
fence  as  aforesaid,  and  was  run  over  by  said  train,  and  one  of 
his  legs,  a  short  distance  below  the  knee,  was  cut  off,  and  he 
was  otherwise  severely  bruised  and  injured.     That  the  injuries 
sustained  by  the  plaintiff  as  aforesaid  are  due  entirely  to  the 
negligence  of  the  defendant  as  hereinbefore  stated,  and  would 
not  have  happened  were  it  not  for  the  negligence  of  said  de- 
fendant.    That  the  injury  so  caused  and  sustained  by  the 
plaintiff  caused  him  to  be  confined  to  his  bed  for  a  long 
period  of  time,  to  suffer  intense  pain,  and  to  incur  great  ex- 
pense for  medical  aid  and  attendance,  and  to  undergo  pain- 
ful surgical  operations,  and  that  by  reason  of  said  injuries  he 
will  be  forever  crippled  and  disabled.     Wherefore  plaintiff 
says  be  has  sustained  damages  by  reason  of  said  injuries  so 
caused  by  the  defendant  the  sum  of  twenty-five  thousand  dol- 
lars ($25,000),  for  which  sum  he  asks  judgment.'* 

The  answer  of  the  railway  company  is  as  follows,  omitting 
caption,  signature,  and  verification: 

'^Defendant  admits  that  it  is  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  state  of  Ohio,  as  in  the 
petition  alleged,  and  that  its  railroad  passes  through  the  city 
of  Sandusky,  Ohio,  and  that  the  south  end  of  Clinton  street 
is  near  the  north  line  of  its  right  of  way.  It  admits  that  a 
train  consisting  of  an  engine  and  cars  passed  over  its  railway 
upon  the  i6th  of  August,  1900,  and  that  said  Eddie  Liidtke 
was  injured  upon  said  date.  And,  further  answering,  denies 
each  and  every  allegation,  statement,  and  averment  in  said 
petition  contained  not  herein  expressly  admitted  to  be  true. 

''Second  Defense.  And,  further  answering,  and  by  way  of 
a  second  defense  to  petition  of  plaintiff  filed  herein,  defend- 
ant says  that  said  accident  by  which  Eddie  Liidtke  was 
injured  was  brought  about  and  caused  by  carelessness,  negli- 
gence, default,  and  want  of  care  of  said  Eddie  Liidtke,  his 
parents,  guardians,  and  those  having  him  in  charge,  and  not 
by  any  jfault,  negligence,  default,  or  want  of  care  upon  the 
part  of  defendant,  its  servants,  agents,  or  employees. 

''Wherefore  defendant  prays  that,  having  fully  answered,  it 
may  go  hence  without  day,  and  recover  its  costs  herein." 
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The  reply  is*  in  legal  effect,  a  general  denial  of  the  answer, 
except  in  so  far  as  it  admits  some  of  the  averments  of  the 
petition. 

The  cause  was  tried  upon  the  pleadings  and  evidence,  and 
at  the  close  of  the  plaintiff's  evidence,  the  jury  having  viewed 
the  premises,  the  court,  on  motion  of  defendant  below, 
arrested  the  cause  from  the  jury,  and  rendered  judgment  in 
favor  of  the  railway  company.  A  motion  for  a  new  trial  was 
made  by  the  plaintiff,  and  overruled  by  the  court,  and  proper 
exceptions  saved.  The  circuit  court  reversed  the  judgment, 
and  remanded  the  cause  for  a  new  trial.  Thereupon  the 
railway  company  filed  its  petition  in  error  in  this  court,  seek* 
ing  to  reverse  the  judgment  of  the  circuit  court,  and  for  an 
affirmance  of  the  court  of  common  pleas. 

Geo.  E.  Reiter,  George  C.  Greene,  and  Frank  J.  Jerome, 
for  plaintiff  in  error. 
E.  B.  King  and  John  F.  McCrystal,  for  defendant  in  error. 

BURKET,  C.  J.  (after  stating  the  facts).  Counsel  for  de« 
fendant  in  error  makes  the  following  statement  of  facts  in 
his  brief: 

"Facts. 

"The  testimony  shows  that  the  Lake  Shore  &  Michigan 
Southern  Railway  Company  runs  through  the  city  of  San* 
dusky  in  a  substantiaHy  east  and  west  direction;  that  about 
400  feet  east  of  Camp  street  is  the  Lake  Shore  &  Michigan 
Southern  passenger  station,  and  its  freight  depot  is  some  dis* 
tance  farther  east;  that  Camp  street,  running  north  and 
south,  crosses  the  Lake  Shore  &  Michigan  Southern  Railway 
tracks;  that  no  other  street  does  cross  the  tracks  west  of 
Camp  street  until  Mills  street  is  reached,  which  is  1,985  feet 
west  of  Camp  street.  Between  Camp  street  and  Mills  street 
are  the  streets  of,  in  the  order  named  from  east  to  west.  Pearl, 
Clinton,  Harrison,  and  Putnam.  None  of  these  cross  the 
railway  company's  right  of  way.  Clinton  street,  running 
north  and  south,  is  sixty-six  feef  wide,  and  runs  to  the  north 
line  of  the  railway  company's  right  of  way.  In  the  vicinity 
of  Clinton  street,  and  in  this  section,  there  are  a  good  many 
houses,  and  a  great  many  people  live  there.  It  is  quite  thickly 
settled.  The  plaintiff,  at  the  time  of  his  injury,  lived  with 
his  parents  and  brothers  and  sisters  at  number  903  Clinton 
street,  which  was  one  square  and  the  second  house  in  the 
second  square  from  the  railroad.  The  plaintiff's  father  and 
older  brother  were  common  laborers.  Ida,  his  sister,  was 
thirteen  years  of  age  at  the  time  of  the  accident;  Otto,  his 
brother,  was  eight;  and  Eddie,  the  plaintiff,  was  six  on  the 
nth  day  of  April,  1900.  A  neighbor  had  been  injured  while 
working,  and  Mrs.  Liidtke,  after  eating  breakfast  and  leaving 
the  children  at  the  table,  went  over  to  find  out  what  was  the 
matter.  This  was  about  8  o'clock,  sun  time.  The  mother 
left  these  children  at  the  breakfast  table  when  she  went  away; 
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She  told  them  to  stay  in  the  boase.  While  the  was  gone,  Ida 
and  her  brother  Otto  went  ont  into  Clinton  street  and  np  to* 
wards  the  railroad  to  play  with  some  children  there,  and 
Eddie  came  out  afterwards  and  joined  them.  While  they 
were  up  there,  some  of  the  other  children  proposed  to  go 
over  across  the  track,  where  there  was  a  coal  chute,  then 
known  as  the  'Lake  Erie  and  Western  coal  chute.'  The 
children  had  a  basket,  and  the  older  ones,  including  this 
brother  and  sister,  went  across  the  tracks,  leaving  Eddie 
playing  with  some  small  children  and  a  little.'express  wagon 
north  of  the  right  o(  way.  There  had  been  and  was  a 
fence  along  that  line  of  the  right  of  way  across  Clinton  street, 
and  extending  all  the  way  from  Camp  street  to  Mills  street; 
but  near  the  center  of  Clinton  street  this  fence  had  been 
broken  down  or  cut  away.  It  was  made  of  wires  running 
horizontally  and  perpendicularly,  and  these  had  been  -cut 
near  one  of  the  fence  posts  and  swung  or  bent  back,  leaving 
an  opening  from  the  ground  up  to  the  top  wire,  which  was 
not  connected  with  the  others,  and  was  left  on  the  posts. 
This  opening  was  about  six  feet  in  width  and  about  the  same 
height  above  the  bottom  of  a  path  worn  in  the  street.  This 
opening  bad  been  used  by  all  who  had  occasion  to  cross  the 
track,  and  especially  by  railroad  employees,  for  a  long  time. 
The  children  picked  up  coal  on  the  ground,  and  filled  a  small 
basket,  and  carried  it  across  the  track,  and  put  it  in  the  ex- 
press wagon.  Eddie  remained  with  the  other  little  children, 
playing  in  the  street.  Eddie  did  not  cross  the  railroad  track 
with  his  older  brother  and  sister,  but  after  they  had  come 
back  and  were  playing  about  Eddie  ran  through  the  open- 
ing in  the  fence  and  up  near  the  track,  and  the  sister  ran 
after  him.  They  stopped  when  they  came  to  the  embank- 
ment, which  is  several  feet  high  at  this  point,  and  sat  down, 
so  the  witness  Ida  testifies,  when  Eddie  jumped  up  and  ran 
up  to  the  track,  crossing  one  track  to  the  other  track.  A 
freight  train  was  going  west,  whish  attracted  his  attention, 
and  he  evidently  ran  up  and  tried  to  grab  a  car  or  touch  it  as 
it  passed,  when  in  some  way  he  slipped  or  fell  and  got  his 
leg  under  the  wheel. 

'^Here,  let  me  say,  there  is  no  evidence  to  sustain  the 
statement  in  brief  for  the  plaintiff  in  error  that  Eddie,  the  de- 
fendant in  error,  went  there  to  pick  up  coal;  on  the  con- 
trary, the  evidence  is  that  his  older  brother  and  sister 
went  together,  and  left  him  in  the  house,  but  that  be 
followed  them  out;  but  he  remained  on  the  north  side 
of  the  track—that  is,  the  side  towards  his  home — while 
Ida  and  Otto  went  across  the  track  and  picked  up,  not  sev- 
eral baskets,  but  one,  and  brought  it  across,  and  set  it  in  the 
express  wagon.  It  was  a  basket  perhaps  twelve  inches  long 
and  six  or  eight  inches  wide,  and  the  coal  they  got  was  loose 
coal  lying  on  the  ground — a  common  and  usual  thing,  and 
which  does  not  warrant  the  heated  statements  that  Eddie 
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was  out  there  stealing  coal.  It  was  coal  that  any  one  who 
saw  might  pick  up  and  carry  away,  and  nobody  objected  to 
it.  If  the  children  of  these  poor  people  did  not  get  it,  the 
railroad  employees  did,  or  their  children,  and  no  one  objected 
to  their  picking  up  this  coal. 

^'Again,  in  plaintifi's  brief  is  the  statement  that  the 
fence  was  admitted  to  be  a  suitable  one,  and  the  only  defect 
was  a  hole  which  the  railway  company  had  not  repaired.  It 
is  claimed  by  us  that  the  fence  where  maintained  and  kept  up 
was  suitable,  but  it  was  not  suitable  at  the  place  where  this 
opening  was,  which  was  not  a  small  hole  in  the  fence,  but  an 
opening  that  permitted  men  of  ordinary  height  to  travel 
through  backwards  and  forwards,  without  any  difficulty;  an 
opening  through  which,  if  it  had  been  necessary,  a  team  of 
horses  and  wagon  could  have  been  driven  without  any  difB« 
culty  whatever.  No  negligence  is  claimed  for  the  manner  in 
which  the  train  was  run.*' 

Much  of  this  statement  of  facts  is  immaterial,  but  the 
whole  is  here  given,  so  that  defendant  in  error  may  have  the 
full  benefit  of  all  be  claims.  The  record  does  not  dis- 
close that  any  fact  was  proved  favorable  to  the  defendant  in 
error  which  is  not  included  in  this  statement  of  facts  by  his 
able  counsel,  and  therefore  this  statement,  as  to  him,  must  be 
taken  as  the  conceded  facts  of  his  case. 

Upon  the  petition,  and  this  statement  of  conceded  facts, 
the  question  as  to  the  proper  construction  of  section  3324, 
Rev.  St.  1892,  arises,  and  the  further  question  as  to  whether 
the  defect  in  the  fence  was  the  direct  or  proximate  cause  of 
the  injury  to  the  boy.  So  much  of  said  section  3324  as  is 
Applicable  here,  reads  as  follows:  "A  company  or  person 
having  control  or  management  of  a  railroad  shall  con-^ 
struct,  or  cause  to  be  constructed,  and  maintain  in  good 
repair  on  each  side  of  such  road,  along  the  line  of  the 
lands  of  the  company  owning  or  operating  the  same,  a  fence 
sufficient  to  turn  stock;  and  when  such  fence  is  constructed 
out  of  barbed  wire,  or  separate  lateral  strands  not  connected 
by  interwoven  wire,  or  cross  perpendicular  wire  not  more 
than  fifteen  inches  apart,  there  shall  be  securely  fastened  to 
the  posts,  at  the  top  of  the  same,  at  right  angles  thereto,  at 
least  one  board,  not  less  than  one  and  one-eighth  inches  thick 
dnd  five  inches  wide,  and  extending  the  entire  length  thereof ; 
and  before  operating  such  road  shall  cause  to  be  maintained 
at  every  point  where  any  public  road,  street,  lane  or  high- 
way used  by  the  public,  crosses  such  railroad,  safe  and  suffi- 
cient crossings,  and  on  each  side  of  such  crossings  cattle 
guards  sufficient  to  prevent  domestic  animals  from  going  upon 
such  railroad ;  and  such  company  or  person  shall  be  liable  for 
all  damages  sustained  in  person  or  property  in  any  manner  by 
reason  of  the  want  or  insufficiency  of  any  such  fence,  crossing 
or  cattle  guard,  or  any  neglect  or  carelessness  in  the  construc- 
tion thereof,   or  in  keeping    the  same    in    repair."    The 
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burden,  duty,  or  obligation  imposed  by  this  statute  upon  rait- 
road  companies  is  to  construct  and  maintain  in  good  repair 
on  each  side  of  the  raibroad  along  the  lines  thereof  ''a  fence 
sufficient  to  turn  stock, "  and  to  cause  to  be  maintained  at 
public  roads,  streets,  lanes,  or  highway  crossings  '^safe  and 
sufficient  crossings,"   and  on  each  side  of  such  crossings 
^^cattle  guards  sufficient  to  prevent  domestic  animals  from 
going  upon  such  railroad."     It  will  be  noticed  that  the  fence 
must  be  sufficient  to  turn  stock,  and  the  cattle  guards  suffi- 
cient to  prevent  domestic  animals  from  going  upon  the  rail- 
road, but  that  the  crossings  at  highways  must  be  simply 
^'safe  and  sufficient" — that  is,  safe  and  sufficient    without 
limitation ;  that  is,  for  all  purposes,  persons  as  well  as  prop- 
erty.   The  fences  and  cattle  guards  are  therefore  only  for  the 
purpose  of  keeping  stock  and  domestic  animals  ofi  the  rail- 
road, and  thQ  ''safe  and  sufficient  crossing"  at  highways,  etc., 
is  for  the  purpose  of  afiording  safe  passage  for  persons  and 
property  across  the  railroad.     It  is  therefore  clear  that  the 
fences  and  cattle  guards  are  not  for  the  purpose  of  keeping 
persons  oS  the  railroad,  but  only  stock  and  domestic  animals. 
This  is  made  clear  by  both  the  words  and  purpose  of  the  stat- 
ute.   Stock  and  domestic  animals  only  are  mentioned,  and 
these  words  do  not  include  persons.     If  the  General  Assembly 
had  intended  to  cause  railroads  to  fence  against  persons,  it 
would  have  used  words  clearly  showing  that  intent.     Another 
reason  why  this  construction  should  prevail  is  that  it  is  im- 
practicable, if  not  substantially    impossible,  for  a  railroad 
company  to  fence  against  persons.     While  a  fence  ''pig-^ 
tight,   horse-high,  and  bull-strong,"   as  put  by  a  Western 
judge,  might  impede  the  progress  of  some  persons,  others — 
as,  for  instance,  young  men,  boys,  and  even  some  girls — 
would  scale  such  a  fence  with  the  nimbleness  of  a  squirrel. 
The  General  Assembly  has  not  required  the  impossible  from 
railroad  companies,  nor  that  they  should  fence  against  the 
aged  and  children,  and  not  against  the  youthful  and  athletic. 
In  Raibroad  Co.  v.  Schultz,  43  Ohio  St.  278,  i  N.  E.  324,  54 
Am.  Rep.  805,  this  court  held  that  this  section  should  receive 
a  reasonable  construction;  and  it  would  be  a  strained  and  un- 
reasonable construction  to  hold  that  the  words  "stock"  and 
''domestic  animals"  include  persons.    Again,  railroad  cooo- 
panies,  as  to  passengers  and  property  in  their  care  for  trans- 
portation, are  required  to  exercise  the  greatest  care,  but  as 
to  other  persons  only  ordinary  care.     To  construct  and  main- 
tain fences  so  as  to  keep  persons  off  the  railroad  would  not  be 
ordinary,  but  extraordinary,  care;  in  effect,  insurance  against 
injury;  and,  as  the  General  Assembly  has  not  required   such 
extraordinary  care  in  other  matters,  it  cannot  be  presumed 
that  it  intended  to  require  it  in  this  section,  without  plain 
and  explicit  words  showing  such  intent. 

We    therefore    conclude    that     the     railroad     company 
was  under  no  obligation  to    fence    against    persons,   and 
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that  it  was  guilty  of  oo  negrligence,  of  which  this  little 
boy  could  complain,  in  failing  to  keep  its  fence  in 
repair  at  the  head  of  Clinton  street.  Such  failure  did 
not  in  any  manner  violate  any  of  his  legal  rights,  and 
where  no  legal  rights  are  infringed  there  can  be  no  remedy  in 
damages.  Railroad  Company  v.  Bingham,  29  Ohio  St.  364, 
369;  Letts  V.  Kessler,  54  Ohio  St.  73,  85,  42  N.  £.  765,  40  L. 
R.  A.  177. 

But  our  attention  is  called  by  counsel  for  defendant  in  error 
to  the  following  part  of  the  section  as  creating  a  liability  on 
part  of  the  company :  ^' And  such  company  or  person  shall 
be  liable  for  all  damages  sustained  in  person  or  property  in 
any  manner  by  reason  of  the  want  or  insu£Bciency  of  any 
such  fence,  crossing  or  cattle  guard,  or  any  neglect  or  careless- 
ness in  the  construction  thereof,  or  in  keeping  the  same  in  re- 
pair." This  part  of  the  section  provides  a  remedy  for  the 
violation  of  the  duty  or  obligation  imposed  in  the  fore  part 
of  the  section,  and  can  be  no  broader  than  the  duty  or  obli- 
gation there  imposed;  and  as  the  duty  or  obligation  to  fence 
was  not  to  fence  against  persons,  but  against  stock,  the 
remedy  in  damages  must  be  for  a  breach  of  duty  or  obliga- 
tion arising  from  stock  getting  onto  the  railroad  by  reason  of 
a  defective  fence.  The  crossing  at  a  highway  may  be  defect- 
ive or  insufficient,  and  thereby  damages  to  person  or  prop- 
erty, or  both,  may  be  sustained,  and  for  such  the  railroad 
company  would  be  liable.  A  cattle  guard  may  be  defective, 
and  domestic  animals  may,  by  reason  of  such  defect,  get  upon 
the  railroad,  and  cause  damage  to  person  or  property,  or 
both,  and  for  such  the  company  would  be  liable.  So  a  fence 
may  be  defective,  and  by  reason  thereof  stock  may  get  upon 
the  railroad,  and  cause  damage  to  person  or  property,  or 
both,  and  for  such  the  railroad  company  would  be  liable;  but, 
if  a  person  uninvited  goes  upon  a  railroad  through  or  over  a 
defective  fence  or  cattle  guard,  and  suffers  injury  to  person  or 
property  while  so  on  the  raihroad,  the  defect  in  the  fence  or 
cattle  guard  is  no  ground  for  recovery  of  damages.  If  he  can 
recover  at  all,  his  recovery  must  be  based  upon  what  occurs 
after  he  gets  upon  the  railroad,  and  not  upon  the  defect  in  the 
fence  or  cattle  guard  through  or  over  which  he  reached  the 
railroad. 

The  case  of  Nickolson  v.  Railroad,  80  Minn.  508,  83  N.  W. 
.  454,  and  other  like  Minnesota  cases,  are  cited  and  relied 
upon  by  counsel  for  defendant  in  error  as  showing  that  the 
want  of  a  fence,  or  a  defective  one,  may  be  shown  to  prove 
negligence  on  part  of  the  company  in  an  action  for  damages 
for  killing  or  injuring  a  trespassing  child.  But  all  those 
cases  are  founded  upon  a  statute  of  that  state  which  is  much 
broader  than  ours,  and  therefore  they  throw  no  light  upon 
the  construction  of  our  statute. 

The  case  of  Hayes  v.  Railroad  Company,  in  U.  S.  228, 
4  Sup.  Ct.  369,  28  L.  Ed.  410,  is  also  cited  and  relied  upon; 

10  R  R  R— 44 
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bat  the  obligation  imposed  apon  the  company  in  that  case 
was  to  build  a  suitable  wall,  fence,  or  other  sufficient  work  as 
would  prevent  animals  from  straying  upon  the  tracks,  and 
secure  persons  and  property  from  damage.     Persons  being 
included  in  the  ordinance,  so  broadened  the  obligation  as  to 
warrant  the  ruling  there  made.     In  the  case  of  Railroad 
Company  v.  McDonald,  152  U.  S.  262,  14  Sup.  Ct.  619,  38  L. 
Ed.  434,  also  cited  and  relied  upon  by  counsel  for  defendant 
in  error,  the  railroad  company  owned  and  operated  a  coal 
mine  a  short  distance  from  its  station,  and  deposited  the 
slack  between  the  mine  and  the  station,  and  a  path  ran  along 
the  edge  of  the  slack  leading  to  and  from  the  mine.    The 
slack  caught  fire  and  burned  underneath,  emitting  no  smoke 
or  other  evidence  of  the  fire»  there  being  ashes  and  a  crust 
over  the  fire.     A  statute  of  the  state  required  such  slack  piles 
to  be  fenced  in  such  manner  as  to  prevent  loose  cattle  ^nd 
horses  from  having  access  to  such  slack  piles.     A  boy  of  12 
years,  and  his  mother,  arrived  at  the  station,  and  with  her 
permission  he  visited  the  coal  mine  in  company  with  another 
boy,  and,  becoming  frightened,  started  to  run  along  said  path 
to  where  his  mother  was,   and,  meeting  another  person  in 
this  narrow  path,  stepped  upon  the  ashes  and  crust  covering 
the  fire  underneath,  broke  through,  and  was  badly  burned 
and  injured.     He  brought  an  action  against  the  railroad  com- 
pany for  damages,  and  proved  the    above    facts,  and  was 
allowed  to  prove  that  the  company  failed  to  fence  said  pile  of 
slack  as  required  by  statute.     The  plaintiff  below  recovered 
a  judgment,  and  the  railroad  company  took  the  case  on  error 
to  the  Supreme  Court,  where '  the  judgment  was  affirmed. 
The  judgment  of  affirmance  is  based  upon  the  doctrine  of 
dangerous  and  unprotected  pits  near  a  traveled  way,  and  Rail* 
road  Company  v.  Stout,  17  Wall.  657,  21   L.  Ed.  745,  which 
was  a  turntable  case,  is  cited  and  approved  as  applicable  to 
the  case.     True,  the  court  say  in  the  opinion:    '^Primarily, 
that  statute  was  intended  for  the  protection  of  cattle  and 
horses.     But  it  was  not  for  that  reason  wholly  inapplicable  to 
the  present  case  upon  the  issue  of  negligence.'*    It  is  negli- 
gence to  have  an  unprotected,  unfenced,  dangerous  pit  near 
a  traveled  path,  without  a  statute  requiring  it  to  be  fenced, 
and  it  is  no  less  negligent  where  there  is  a  statute  requiring 
such  fencing.     The  court  therefore  well  said  that  the  statute 
was  not  wholly  inapplicable  upon  the  issue  as  to  negligence. 
But  that  is  far  from  holding  that  the  failure  to  fence  the  pile 
of  slack,  irrespective  of  its  surroundings,  was  in  and  of  itself 
actionable  negligence.     The  failure  to  fence  in  that  case  was 
properly  received  as  an  element  aiding  the  proof  of^  negli- 
gence in  retaining  a  dangerous  pit  in  an  unprotected  condition 
near  a  traveled  path,  and  not  for  the    purpose    of  estab- 
lishing negligence  by  the  mere  proof  of  a  failure  to  fence.    In 
the  case  at  bar  no  negligence  is  claimed,  other  than  the  de^ 
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feet  in  the  fence,  and  that  defect  could  not  aid  the  iiuroof  of 
other  negligence  when  no  such  other  negligence  existed. 
The  two  cases  are  therefore  not  in  conflict,  but  perfectly  con* 
sistent,  and  the  slack  pile  case  is  not  an  authority  sustaining 
the  doctrine  that  raihroad  companies  are  required  to  fence 
against  persons. 

There  is  another  reason  why  the  common  pleas  was  right 
and  the  circuit  court  wrong.  The  defect  in  the  fence  was  not 
the  proximate  cause  of  the  injury.  The  little  boy  passed 
through  the  fence  upon  the  railroad  grounds  to  an  embank- 
ment several  feet  high,  and  north  of  all  the  railroad  tracks, 
and  sat  down,  being  then  with  his  companions  in  a  place  of 
safety.  A  freight  train  was  going  west,  which  attracted  his 
attention,  when  he  jumped  up  and  ran  across  one  track  to 
the  next  one  south,  and  ran  up  and  tried  to  giab  or  touch  a 
car  as  it  passed,  when  he  slipped  or  fell,  and  got  his  leg  under 
the  wheel.  The  injury  was  caused  directly  and  proximately 
by  his  slipping  and  falling,  and  was  the  result  of  an  inevitable 
accident.  The  injury  was  not  even  remotely  caused  by  the 
defect  in  the  fence,  else  why  were  not  his  companions  also  in- 
jured, they  having  passed  through  the  same  defective 
fence  ? 

Bat  it  is  urged  that  the  question  as  to  what  was  the  proxi- 
mate cause  was  one  for  the  jury,  and  not  the  court.  The 
qnestion  as  to  proximate  cause  is  usually  a  mixed  question  of 
law  and  fact,  and  is  for  the  jury  under  proper  instructions. 
But  when  the  facts  are  conceded,  as  in  this  case,  it  becomes 
a  pure  question  of  law  for  the  court.  In  this  regard  the  ques- 
tion of  proximate  cause  is  not  different  from  the  question  of 
negligence,  or  contributory  negligence,  in  all  of  which,  when 
the  facts  are  conceded  or  found,  the  question  is  one  of  law. 
The  province  of  the  jury  is  to  find  the  facts,  but,  the  facts 
being  found  or  conceded,  it  is  the  duty  of  the  court  to  declare 
the  law  applicable  to  such  facts.  It  is  under  this  rule  that 
the  sufficiency  of  the  facts  in  a  pleading  are  tested  by  a 
demurrer.  Minnear  v.  Holloway,  56  Ohio  St.  148,  46  N.  E. 
636;  Penn.  Co.  v.  Rathgeb,  32  Ohio  St.  63;  Kistner  v.  In- 
dianapolis, 100  Ind.  210;  Henry  v.  St.  L.,  K.  C.  &  N.  Ry. 
Co.,  76  Mo.  293,  43  Am.  Rep.  762.  As  the  railroad  company 
was  under  no  obligation  or  duty  to  fence  its  road  against  per- 
sons, and  as  the  defect  in  the  fence  was  not  the  proximate 
cause  of  the  injury  to  the  little  boy,  he  had  no  cause  of  action 
against  the  company,  and  the  errors,  if  any,  in  the  admission 
or  exclusion  of  evidence,  were  immaterial,  and  not  prejudi- 
cial. 

Applying  the  law  as  to  fences  and  proximate  cause,  as 
above  laid  down,  to  the  petition,  it  fails  to  state  a  cause  of 
action  against  the  railroad  company,  and,  taking  the  de- 
fective petition  in  connection  with  the  facts  conceded  to 
have  been  proved  on  the  trial,  and  in  the  absence  of  a  motion 
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to  amend,  the  court  of  common  pleas  was  clearly  right  io 
directing  a  verdict  for  the  defendant  below.     The  jadgment 
of  the  circuit  court  will  be  reversed,  and  that  of  the  common 
pleas  affirmed. 
Judgment  reversed. 

DAVIS,  SHAUCK.  PRICE,  and  CREW,  JJ..  concur. 


Baldwin  v.  Heraty  et  al. 

(Supreme  Court  of  Michigan,  March  8, 1904.) 

[98  N.  W.  Rep.  739.] 

Accidents  on  Track— Injury  to  Bicycle  Rider— Negligence  In  Run- 
ning Street  Cars— Insufficiency  of  Evidence.* 
Where  it  appears,  in  an  action  ag-ainst  a  street  railroad  for  the  death 
of  plaintiff's  decedent,  who  was  killed  while  riding*  a  bicycle  north  on  a 
westerly  track  of  one  of  defendant's  lines,  in  front  of  one  of  its  cars, 
withottt  looking  behind,  on  the  assumption  that  the  car  was  on  the 
easterly  track,  that  it  was  customary  for  cars  to  go  north  on  the  westerly 
tnck  for  a  certain  distance,  and  some  cars  did  so  regtdarly,  it  was  not 
negligence  on  defendant's  part  to  so  run  the  car  that  killed  decedent 

Same — Same — Contributory  Negligence.* 

Where  it  appears,  in  an  action  against  a  street  railroad  for  the  death 
of  plaintiff's  decedent,  who  was  killed  while  riding  a  bicycle  north  on 
the  westerly  track  of  one  of  defendant's  lines,  in  fiont  of  a  car,  that  it 
was  customary  for  defendant  to  run  cars  north  on  the  track,  and  some 
cars  were  so  run  regularly,  deceased,  knowing  that  the  car  was  ooming» 
and  hearing  its  warning,  without  looking  behind,  on  the  assumption 
that  it  was  on  the  easterly  track,  was  guilty  of  contributory  negligence 
in  continuing  to  ride  on  the  track. 

Error  to  Circuit  Court,  Bay  County;  Theodore  F.  Shepard, 
Judge. 

Action  by  Sarah  A.  Baldwin,  administratrix  of  Floyd  Bald- 
win, deceased,  against  Michael  P.  Heraty  and  another, 
receivers  of  the  Bay  Cities  Consolidated  Street  Railway  Com- 
pany. From  a  judgment  for  defendants,  plaintifi  brings 
error.    Affirmed. 

Pierce  Sc  Kinnane,  for  appellant. 

T.  A.  E.  &  J.  C.  Weadock,  for  appellees. 

HOOKER,  J.  The  plaintiff  is  a  widow,  and  the  mother  and 
administratrix  of  one  Floyd  Baldwin,  deceased.  She  brought 
this  action  to  recover  damages  suffered  by  her,  as  to  her  sup- 
port, by  reason  of  the  death  of  said  Floyd,  who  was  run  over 
and  killed  by  the  defendant's  street  car. _^ 

*Ab  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  other  users  of  streets,  see  foot-note  appended  to  West- 

8hal  V.  St.  Joseph,  etc.,  St.  Ry.  Co.   (Mich.),  9  R.  R.  R.  435, 32  Am.  St 
\ng,  R.  Cas.,  N.  S.,  435,  where  all  the  preceding  authorities  in  this 
aeries  are  collected  or  referred  to. 

Mutual  rights  and  obligations  of  street  railways  and  other  users  of 
streets,  see  foot-note  appended  to  Adams  v.  Camden  St  Suburban  Ry. 
Co.  (N.  J.),  8  R.  R.  R.  791,  31  Am.  A  Eng.  R.  Cas.,  N.  S.,  791,  where  all 
the  preceding*  authorities  in  this  series  are  collected. 
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Floyd  Baldwin  and  one  George  Willis  were  riding  north 
upon  their  bicycles.  Willis  was  upon  the  easterly  of  defend- 
ant's two  tracks*  and  deceased  was  riding  between  the  tracks. 
The  street  car  approached  from  behind  them.  Supposing 
that  the  north-bound  car  was  upon  the  easterly  track,  Willis 
suggested  that  they  get  over  on  the  west  track.  Deceased 
then  turned  upon  the  west  track,  and  Willis  between  the 
tracks,  and,  according  to  his  testimony,  he  also  soon  after 
rode  on  to  the  west  track  to  allow  the  car  to  go  by.  As  the 
car  approached  nearer,  Willis'  attention  was  attracted  by  the 
continued  clanging  of  the  bell.  He  turned  his  head  and  saw 
the  car,  shouted  to  Floyd  to  look  out,  and  turned  east  and 
rode  off  the  track,  or  dismounted  and  got  off,  receiving  a 
slight  injury  to  his  shin,  which  he  thought  was  struck  by  the 
car.  Almost  immediately  the  car  struck  deceased's  wheel, 
and  pushed  it  ahead  four  or  five  feet.  He  pedaled  vigorously, 
bat  was  overtaken  within  is  or  20  feet,  and  killed.  The 
judge  left  the  case  to  the  jury,  and  a  verdict  was  rendered  for 
defendant,  from  which  the  plaintiff  appealed. 

The  evidence  conclusively  shows  that  the  deceased,  know- 
ing that  the  car  was  coming,  and  hearing  its  warning,  rode 
in  front  of  it  without  looking  behind,  upon  the  assumption 
that  it  was  upon  the  easterly  track.  This  was  contributory 
negligence,  unless  he  had  a  right  to  rely  upon  the  practice 
as  an  invariable  one.  It  was  customary,  and  probably  nec- 
essary, for  the  car  to  go  north  on  the  west  track  for  a  certain 
distance,  and  some  cars  did  so  regularly,  and  it  was  not  neg- 
ligence on  defendant's  part  to  so  run  this  car.  Plaintiff's 
proof  shows  that,  so  far  as  Willis'  observation  went,  it  was 
customary  for  north-bound  cars  to  go  upon  the  easterly  track, 
but  this  was  not  proof  of  such  uniformity  of  practice  as  to 
justify  the  decedent  in  taking  it  for  granted  that  this  car  was 
upon  the  east  track,  and  disregarding  the  duty  of  turning  his 
head  to  see  whether  he  was  safe  when  he  heard  the  belL 
The  court  might  properly  have  said  to  the  jury  that  the 
deceased  was  guilty  of  contributory  negligence. 

Plaintiff's  counsel  say  that  the  plaintiff's  negligence  was 
discovered,  and  that  a  recovery  should  be  had  upon  the 
fi^ound  of  subsequent  negligence.  We  think  the  case  is  de- 
void of  any  evidence  warranting  such  an  inference. 

The  judgment  is  affirmed.    The  other  Justices  concurred. 


Goodman's  Adm'r  v.  Louisville  &  N.  R.  IC0. 

{Court  of  Appeals  of  Kentucky y  Dec,  /,  /90J.) 

[77  S.  W.  Rep.  174.1 

Duty  to  Trespassers  on  Track.* 
A  railroad  company  owes  no  duty  to  trespassers  on  its  tracks  at  places 

I       r     I  -  -    -  ■ 

*See  foot-note  appended  to  Myers  v,  Boston  &  Maine  R.  R.  (N.  H.),  S 
R.  R.  R.  737,  31  Am.  &  £ng.  R.  Caa.,  N.  S.,  737,  where  all  the  precede 
ing  authorities  in  this  series  are  collected. 
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not  frequented  by  the  public  by  right  or  permission  until  their  peril 
has  been  discovered. 

Accident  on  Track — Nagligence—Failure  to  See  Child — Sufficiency  of 
Evider4ce. 
In  an  action  against  a  railroad  company  for  the  death  of  a  child  on 
its  track  in  a  cut  7  or  8  feet  deep  and  about  230  yards  from  a  crossing* 
evidence  that  it  was  possible  for  the  engineer  to  have  discovered  the 
chil4  when  the  train  was  at  the  crossing  was  insufficient  to  justify  a 
finding  that  the  engineer  was  negligent  in  not  then  discovering  the 
child,  where  the  brakeman  testified  that  he  was  in  the  cab  ;  that,  after 
passing  the  crossing,  he  saw  an  object  on  the  track  about  150  yards 
ahead,  which  looked  like  a  piece  of  paper,  but  that  when  the  train  had 
approached  within  30  feet  of  the  object  he  discovered  that  it  was  a 
child  lying  between  the  rails. 

Licensees— Who  Are.f 

Where  it  was  shown  that  a  railroad  track  in  a  deep  cut  was  fenced 
on  both  sides,  and  was  inclosed  by  iron  cattle  guards  at  the  crossings, 
evidence  of  the  mere  occasional  passage  of  unauthorised  pedestrians  on 
the  track  there  with  the  knowledge  of  the  company  was  not  sufficient 
to  convert  a  trespasser  there  to  a  licensee. 

Appeal  from  Circuit  Court,  Hart  County. 

"To  be  ofiBcially  reported." 

Action  by  Goodman's  administrator  against  the  Louisville 
&  Nashville  Railroad  Company.  From  a  judgment  dis- 
missing the  action,  plaintiff  appeals.    Affirmed. 

McCandless  &  James,  for  appellant. 

J.  A.  Mitchell,  Edward  W.  Hines,  and  B.  D.  Warfield,  for 
appellee. 

BURNAM,  C.  J.  The  appellant,  J.  M.  Craddock,  as  ad- 
ministrator of  Isaac  Goodman,  deceased,  brought  this  suit  to 
recover  damages  for  the  death  of  his  intestate.  The  petition 
alleges  that  ''on  the  27th  day  of  August,  1901,  the  defendant, 
its  agents  and  servants,  negligently  and  carelessly  ran  one  of 
its  freight  trains  over  the  body  of  the  said  Isaac  Goodman, 
inflicting  upon  him  injuries  which  instantly  resulted  in  his 
death."  Defendant,  the  Louisville  &  Nashville  Railroad 
Company,  denied  the  alleged  negligence,  and  in  a  second 
paragraph  pleaded  that  the  death  of  plaintiff's  intestate  was 
the  direct  result  of  its  own  contributory  negligence.  The  re^ 
ply  was  a  traverse  of  the  plea  of  contributory  negligence. 
The  trial  in  the  circuit  court  resulted  in  a  peremptoiy  in- 
struction to  find  for  the  defendant  and  a  judgment  dismissing 
the  action,  from  which  this  appeal  is  prosecuted. 

It  is  complained  that  the  trial  court  erred  in  the  peremptory 
instruction,  and  also  in  rejecting  competent  evidence  which 
was  offered  by  the  defendant.  It  appears  from  the  bill  of 
evidence  that  the  decedent  was  run  over  and  instantly  killed 
by  one  of  appellee's  south-bound  freight  trains  2  miles  north  of 
Horse  Cave  station,  and  230  yards  south  of  a  public  road 
crossing,  and  about  the  same  distance  from  a  private  crossing 

f  See  foot-note  appended  to  Wilmurth's  Adm'r  v.  Illinois  Cent.  R.  Co. 
(Kj.),  8  R.  R.  R.  762,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  762,  where  all  the 
preceding  authorities  in  this  series  are  collected. 
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on  the  north,  in  a  cut  7  or  8  feet  deep.     It  is  further  shown 
that  the  deceased  was  an  ordinarily  intelligent  boy,  ii  years 
of  age,  and  that  he  went  upon  the  railroad  right  of  way  with 
a  bag  for  the  purpose  of  picking  up  pieces  of  coal  which  had 
fallen  from  the  tender  of  passing  engines,  and  that  he  had  been 
in  the  habit  of  doing  this,  and  had  been  cautioned,  both  by 
his  father  and  older  brother,  about  the  danger  of  passing 
trains.     Robert  Wilkerson,  a  brakeman  in  the  employ  of  the 
railroad  company,  was  the  only  witness  to  the  accident  who 
testified.     He  was  called  by  plaintiff,  and  testified  that  he 
was  sitting  in  the  cab  of  the  engine  on  the  opposite  side 
from   the  engineer,   and    gave    the*    usual    signals    of  the 
approach    of    the    train  to  the  public  crossing;  that  the 
train    was    traveling    at    between    32    and    35    miles  an 
hour,    and    consisted  of  28  loaded  freight  cars;  that  after 
be  had  passed  the  public  road  crossing  he  saw  an  object 
on    the    track    about   150  yards  ahead,  which  looked  like 
a  piece  of  paper,  but  that  when  the  engine  had  approached 
within    about    30    feet    of    the  object  he  discovered  the 
deceased    lying   on  the  track  between  the  rails;  that  the 
engineer    immediately    applied    the    brakes,   and  stopped 
the  train  after  it  had  run  about ^wo  car  lengths  farther  than  the 
length  of  the  train  (or,  in  other  words,  that  the  body  of  the 
boy  was  about  two  car  lengths  behind  the  caboose) ;  and  that 
it  could  not  have  been  stopped  any  sooner,  or  in  time  to 
have  avoided  running  over  the  deceased  after  it  was  dis- 
covered that  the  object  upon  the  track  was  the  deceased. 
The  plaintiff  introduced  testimony  tending  to  show  that  it 
was  possible  for  the  deceased  to  have  been  discovered  by  the 
engineer  at  the  public  crossing,  which  was  about  230  yards 
from  the  point  where  he  was  lying  at  the  time  he  was  killed, 
and  it  is  contended  that  this  was  sufficient  evidence  to  have 
justified  the  jury  in  believing  that  decedent  was  seen  by  the 
defendant's  agents  in  charge  of  the  train  in  time  to  have 
avoided  the  accident;  or  that,  in  any  event,  it  was  sufficient 
evidence  to  have  authorized  the  submission  of  the  case  to  the 
jury.     In  response  to  this  contention  it  may  be  said  that  this 
court  has  repeatedly  held  that  a  railroad  company  owes  no 
duty  to  trespassers  upon  its  track  at  places  not  frequently  by 
the  public  by  right  or  permission,  until  their  peril  has  been 
discovered.     And    we    do  not  understand     that  this  well- 
grounded  rule  was  changed  by  the  decision  in  Becker  v.  L.  & 
N.   R.  R.  Co.  (Ky.)  61   S.  W.  997.     That  case  was  decided 
upon  the  ground  that  the  testimony  was  sufficient  to  have 
authorized  the  belief  that  defendant's  agents  saw  the  chil- 
dren upon  the  bridge  in  ample  time  to  have  avoided  injuring 
them,  but  negligently  failed  to  take  the  necessary  steps  to  do 
80,  under  the  belief  that  the  children  upon  the  bridge  had 
time  to  have  crossed  over  before  the  arrival  of  the  train. 
The  appellant  also  cites  the  case  of  the  C,  N.  O.  &  T.  P. 
R.  R.    Co.   V.    Dickerson's    Adm'r  (Ky.)  44  S.   W.   99»  as 
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authority  for  the  contention  that  a  higher  degree  of  care  is 
required  of  railroad  companies  where  the  trespassers  upon 
their  tracks  are  infants  of  tender  years  than  where  sach  tres- 
passers are  adults.     In  that  case  a  little  girl,  two  years  of 
age,  was  playing  upon  the  railroad    track;  and,  while  the 
engineer  testified  that  he  did  not  see  her  until  he  was  within 
20  feet  of  her,  and  too  late  to  avoid  the  injury,  he  admitted 
that  he  saw  the  mother  of  the  child  running  towards  the 
track,  waiving  her  hands,  her    hair  streaniing  in  the  air, 
apparently  greatly  excited.     It  also  appeared  that  there  was 
a  straight  track  and  nothing  to  obstruct  the  view  for  about 
8oo  yards  from  where  the  accident  occurred.     It  was  decided 
in  that  case  that  the  motions  and  action  of  the  infant's 
mother  were  sufiBcient  to  have  apprised  the  engineer  in  charge 
of  the  train  of  the  presence  of  some  obstruction  upon  the  track, 
and  to  have  authorized  the  jury  to  believe  that  he  actually  be- 
came aware  of  the  danger  of  the  infant  in  time  to  have 
stopped  the  train  before  striking  her.    The  facts  in  this  case 
are  not  analogous  to  those  in  the  Dickerson  Case.     Here  d^ 
ceased  was  entirely  familiar  with  the  danger  of  going  apon 
the  track  of  the  railroad.     He  had  been  sent  there  frequently 
upon  the  same  mission  as  that  l\e  was  on  when  killed.     He  was 
old  enough  to  appreciate  the  danger  of  the  situation,  and  his 
view  was  unobstructed  in  both  directions.     He  would  have 
had  ample  titne  to  have  gotten  ofi  the  track  if  he  had  b^n 
using  ordinary  care    after  he  might    have    discovered  an 
approaching  train.     In  broad  daylight  he  laid  down  between 
the  rails,  and  it  certainly  cannot  be  said  that  it  was  negli- 
gence in  the  engineer  in  charge  of  the  train  not  to  have  dis- 
covered his  position  of  peril  at  the  very  first  moment  when  it 
might  have  been  discovered  by  one  who  went  there  for  the 
express  purpose  of  ascertaining  whether  such  discovery  was 
possible.    Trains  must  be  run  on  schedule  time,  and  no  duty 
is  imposed  upon  those  in  charge  to  stop  or  slow  up  at  the 
appearance  upon  the  track  of  objects  the  nature  of  which  is 
only  discernible  upon  near  approach.     If  the  object  seen  by 
Robert  Wilkerson  had  been  at  a  highway  crossing,  or  in  the 
street  of  a  town  or  city,  where  the  presence  of  small  children 
might  be  suspected,  a  different  case  would  be^  presented,  and 
a  different  standard  of  diligence  could  have  been  required. 
Appellee's  engineer  had  no  more  reason  to  suppose  an  in- 
fant would  be  upon  its  track  at  the  point  where  the  accident 
in  this  case  occurred  than  an  adult,  and  owed  no  higher  de- 
gree of  diligence  to  him  than  to  an  adult.    See  Paducah  & 
Memphis  R.    R.   Co.  v.   Hoehl,  7i  Ky.  49;  L.   &  N.   R.  R. 
Co.   V.   Hunt  (Ky.)  13  S.   W.   275;  L.  &  N.   R.  R.  Co.  v. 
Webb  (Ky.)  35  S.  W.  1117;  McDermott  v.  K.  C.  Ry.  Co.,  93 
Ky.  408,  20  S.  W.  380;  2  Shearman  &  Redfield  on  Neg.  S  481a; 
Roseberry's  Adm'r  v.  N.  N.  &  M.  V.  R.  R.  Co.  (Ky.)  39  S.  W. 

407. 
It  is  also  complained  that  the  trial  court  erred  in  refusing 
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to  permit  the  plaintiff  to  prove  that  the  railroad  at  the  point 
where  deceased  was  killed  had  been,  with  the  knowledge  of 
the  company,  used  as  a  footway  by  pedestrians  for  many 
years,  and  that  for  this  reason  deceased  could  not  be  regarded 
as  a  trespasser.  The  testimony  shows  that  the  railroad  is 
fenced  on  both  sides,  and  is  inclosed  by  iron  cattle  guards  at 
the  two  crossings.  Besides,  the  point  where  the  accident 
occurred  was  in  a  deep  cut.  There  was  no  claim  that  the 
company  had  ever  authorized  the  use  of  their  roadbed  at  this 
point  as  a  footway,  and  the  mere  occasional  passage  of  unau- 
thorized pedestrians  at  this  point  with  the  knowledge  of  the 
company  was  not  sufficient  to  convert  a  trespasser  into  a 
licensee,  or  to  change  the  degree  of  care  due  by  the  railroad 
company.  Upon  the  whole  case  we  have  reached  the  con- 
clusion that  there  was  no  evidence  of  negligence  on  the  part 
of  those  in  charge  of  the  train,  and  that  the  trial  court  did  not 
err  in  its  peremptory  instruction. 
Judgment  affirmed. 


St.  Louis  Southwestern  Ry.  Co.  of  Texas  v.  Spivey. 

{Supreme  Court  of  Texas^  Nov,  23^  /90J.) 

[76  S.  W.  Rep.  748.] 

Appeal — Review. 

In  reviewing  the  action  of  the  trial  conrt  in  OTermllnfc  a  demnrrer  to 
the  complaint,  its  allentions  most  be  accorded  every  reaeonable  intend- 
ment in  favor  of  the  rig:ht  aonght  to  be  enforced. 

Injury  to  Employee — Duty  to  Warn. 

No  duty  rests  npon  a  railroad  company  to  warn  a  call  boy,  employed 
to  carry  messai^es  and  do  other  errands  aronnd  its  yards  and  stations, 
as  to  the  danf^^er  to  be  apprehended  from  riding*  aronnd  the  yards  on  the 
steps  of  a  freight  car,  when  his  duties  do  not  require  him,  nor  is 
he  expected,  to  ride  on  such  trains. 

Same— Rules— Abandonnnent— Unauthorized  Use  of  Freight  Train. 

While  a  rule  forbidding  riding  on  freight  trains  around  the  yards, 
established  for  the  government  of  railroad  employees,  may  be  treated 
by  them  as  abolished,  when  habitually  disregarded,  to  the  knowledge 
of  the  company,  and  unenforced  by  it,  such  abolition  does  not  authorise 
one  whose  duties  do  not  call  upon  him  to  ride  on  freight  trains  so  to  do. 

Same— Licensees— Riding  on  Trains  in  Yards — Assumption  of  Risk.* 

A  call  boy,  employed  by  a  railroad  to  carry  messages  around  its  yards, 
whose  duties  do  not  require  him  to  ride  on  freif^ht  trains,  is,  if  he 
rides  on  such  trains  with  the  tacit  consent  of  the  company,  to  be  in- 
ferred from  previous  usage,  a  mere  licensee,  riding  at  his  own  risk. 

Error  to  Coart  of  Civil  Appeals  of  Fifth  Supreme  Judicial 
District. 

Action  by  Norman  Spivey,  by  next  friend,  against  the  St. 
Louis  Southwestern  Railway  Company  of  Texas.  There 
was  a  judgment  of  the  Court  of  Civil  Appeals  (73  S.  W.  973) 

*As  to  the  care  due  trespassers  on  trains,  see  foot-note  appended  to 
Harris  v.  Southern  Ry.  Co.  (Ky.),  8  R.  R.  R.  753,  31  Am.  &  Bng.  R. 
Cat.,  N.  S.,  753,  where  all  the  preceding  authorities  in  this  series  are 
collected. 
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affirming  a  judgment  for  plaintiff.     Defendant  brings  error. 
Reversed. 

Crosby  &  Dinsmore  and  Perkins  &  Craadock,  for  plaintiff  in 
error. 
Looney  &  Clark,  for  defendant  in  error. 

BROWN,  J.  Norman  Spivey,  by  J.  R.  Spivey,  his  next 
friend,  instituted  this  suit  in  the  district  court  of  Hunt  county 
to  recover  of  the  St.  Louis  Southwestern  Railway  Company  of 
Texas  damages  occasioned  by  an  injury  received  while  in  the 
employ  of  the  said  company  at  Commerce,  Tex.  After  all 
formal  allegations,  the  plaintiff  alleges  as  his  cause  of  action, 
in  substance,  as  follows:  On  the  4th  day  of  December,  1901, 
he  was  in  the  employ  of  the  defendant  railroad  company  as 
call  boy  at  the  station  of  the  said  railroad  company  in  Com- 
merce, Hunt  county,  Tex.  That  he  was  employed  by  £.  S. 
Carter,  the  station  agent  of  the  railroad  company,  and  was 
placed  under  the  direction  and  control  of  one  Mockbey,  a 
night  operator  at  the  said  station,  also  in  the  employ  of  the 
defendant  railroad  company.  It  was  the  duty  of  the  plaintiff 
to  stay  at  the  freight  depot  of  the  said  company  from  7  p.  m. 
to  7  a.  m. ,  and  to  carry  any  messages  that  might  be  delivered  to 
him  by  the  said  Mockbey  to  any  part  of  the  town,  and  also 
to  call  any  train  crew  or  engine  crew  that  might  be  ordered 
out  for  the  services  of  the  said  defendant,  and  to  register  the 
passenger  train  which  passed  the  said  station  between 
7  and  8  o'clock  p.  m.  of  each  day  on  the  Midland  Railroad, 
which  intersected  the  defendant's  road  at  that  point.'  It  is 
alleged  that  on  the  said  4th  of  December,  1901,  the  plaintiff 
had,  in  the  discharge  of  his  duty,  gone  to  the  passenger  de- 
pot, and  had  registered  the  train  on  the  Midland  Road,  as  he 
was  required  to  do,  and  started  to  return  to  the  freight  de- 
pot, at  which  time  a  freight  train  belonging  to  the  de- 
fendant was  passing  on  the  main  track  of  the  railroad, 
going  in  the  direction  of  the  freight  depot,  and  the  plain- 
tiff climbed  upon  the  side  of  one  of  the  box  cars,  placing 
his  feet  in  the  stirrup,  and  holding  to  the  ladder  on  the  side 
of  the  car,  and  was  thus  riding  on  his  return  trip  to  the 
freight  depot,  when  he  was  struck  in  his  left  side  by  an  up- 
right piece,  a  part  of  the  scales  which  had  been  erected  near 
the  said  track  for  the  purpose  of  weighing  cars.  It  was 
alleged  that  the  scales  were  erected  so  near  to  the  railroad 
track  that  there  was  not  room  sufficient  for  his  body  to  pass 
between  the  scales  and  the  car,  and  thereby  he  was  thrown 
and  knocked  down,  and  the  injury  inflicted  upon  him.  If  was 
dark  at  that  time  and  place,  and  he  did  not  see  the  scales. 
It  is  charged  that  the  construction  of  the  said  scales  so  near 
to  the  track  of  the  railroad  was  negligence  on  the  part  of  de- 
fendant, by  which  his  injury  was  caused,  and  that  plaintiff 
did  not  know  that  the  scales  were  dangerously  near  the  track. 
Plaintiff  alleged  that  he  had  frequently  ridden  in  the  same 
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manner  upon  freight  trains  passing  along  the  said  road,  and 
in  the  presence  of  the  defendant's  agent,  and  that  no  one  had 
ever  warned  him  of  any  danger  in  so  riding,  or  had  protested 
against  or  forbidden  him  to  ride  upon  the  trains.  He  alleged 
that  it  was  the  universal  custom  of  the  employees  of  the  de- 
fendant at  that  place,  when  passing  from  one  part  of  the  rail- 
road yards  to  another,  to  ride  thus  upon  any  passing  train, 
and  that  it  had  never  been  objected  to,  so  far  as  he  knew,  by 
any  officer  or  agent  of  the  defendant.  Plaintiff  alleged  that 
at  the  time  of  his  employment,  and  at  the  time  of  his  injury, 
be  was  under  the  age  of  i6  years;  that  he  had  no  experience 
in  the  business  in  which  he  was  engaged;  and  that  no  officer 
or  agent  of  the  company  had  instructed  him  in  any  manner 
with  regard  to  the  danger  of  his  employment  in  thus  riding 
upon  the  cars,  nor  had  he  been  notified  of  the  fact  that  the 
scales  were  too  near  the  track  to  admit  of  a  person  passing 
when  riding  upon  the  side  of  the  car,  as  he  was  upon  this 
occasion.  Plaintiff's  petition  alleged  explicitly  the  manner 
of  his  injury,  the  character  of  the  wounds  he  received,  their 
effect  upon  his  health,  and  everything  necessary  to  show  that 
the  injury  received  was  of  a  character  to  cause  him  pain  and 
to  impair  his  health.  The  defendant  answered  by  general 
demurrer,  by  special  exceptions,  and  general  denial,  and  by 
plea  of  contributory  negligence  on  the  part  of  plaintiff.  The 
court  overruled  the  general  demurrer  and  the  exception, 
and,  upon  a  trial  before  a  jury,  verdict  was  rendered  in 
favor  of  the  plaintiff,  and  judgment  entered  accordingly, 
which  judgment  was,  by  the  Court  of  Civil  Appeals  of  the 
Fifth  District,  affirmed. 

To  test  the  correctness  of  the  action  of  the  trial  court  in 
overruling  the  general  demurrer  of  the  railroad  company,  we 
must  accord  to  the  allegations  of  the  petition  every  reasona- 
ble intendment  in  favor  of  the  right  sought  to  be  enforced. 
Whetstone  v.  Coffey,  48  Tex.  271.  The  petition  does  not 
allege  that,  by  his  employment  as  call  boy  for  the  station  at 
Commerce,  the  plaintiff  was  required  or  expected  to  ride 
upon  freight  trains  which  might  be  passing  through  the 
yards,  nor  do  the  facts  alleged  indicate  that  his  duties  re- 
quired him  to  ride  upon  such  trains.  On  the  contrary,  the 
requirement  to  go  to  different  places  in  the  town,  and  to 
different  parts  of  the  railroad  yards,  would  suggest  an  incon- 
sistency between  his  duties  and  the  act  of  riding  freight 
trains  and  engines  that  he  might  find  passing  through  de- 
fendant's yards.  Upon  determination  of  that  question  de- 
pends the  duty  of  the  defendant  to  warn  him  of  the  dangerous 
condition  of  the  scales,  in  their  relatioti  to  the  track.  The 
existence  and  position  of  the  scales  were  wholly  irrelevant  to 
the  performance  of  his  duty  as  call  boy,  unless  he  was  called 
upon,  in  the  discharge  of  that  duty,  to  ride  upon  the  cars 
which  would  pass  by  such  scales.  The  facts  alleged  do  not 
show  that  the  scales  had  any  such  relation  to  his  employment 
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as  called  upon  the  railroad  company  to  instruct  him  with  ref- 
erence to  any  danger  that  might  be  encountered  in  passing 
them  while  riding  as  he  was.  There  was  no  need  to  instruct 
the  plaintiff  as  to  the  danger  to  be  encountered  in  riding 
where  he  was  not  expected  to  be.  2  Bailey's  Mast.  &  Serv. 
§  2670;  Leistritz  v.  Am.  Zylonite  Co.,  154  Mass.  382,  28  N. 
E.  294. 

It  is  alleged  that  the  plaintiff  and  other  employees  of  the 
defendant  railroad  company  at  Commerce,  Tex.,  habitually 
rode  on  freight  trains  and  engines  from  one  part  of  the  yard 
to  another,  and  that  such  course  of  conduct  was  known  to 
the  ofiQcers  of  the  railroad  company.  If  a  railroad  company 
makes  a  rule  for  the  government  of  its  employees  in  the  per- 
formance of  their  duties,  which  rule  the  employees  habitually 
disregard,  to  the  knowledge  of  the  officers  of  the  company, 
and  no  steps  are  taken  to  enforce  the  rule,  the  servant  will 
be  justified  in  treating  that  rule  as  abolished,  and  the  matter 
will  stand  as  if  it  had  never  existed.  The  fact  that  such  rule 
existed,  and  had  been  abolished  as  to  the  persons  who  might 
be  properly  connected  with  the  operation  of  such  trains,  did 
not  authorize  the  plaintiff  to  ride  upon  freight  trains,  when  the 
duty  he  was  performing  did  not  call  upon  him  to  do  so.  The 
best  that  can  be  said  of  the  plaintiff's  case  is  that  he  rode  on 
the  car  with  the  tacit  consent  of  the  railroad  company,  which 
would  give  him  no  higher  right  than  if  he  had  been  simply  a 
licensee  disconnected  from  the  service  of  the  company.  If 
he  had  used  the  cars  as  a  licensee,  it  was  at  his  own  risk,  for 
he  must  accept  them,  and  the  track  over  which  they  passed, 
in  the  condition  in  which  he  found  them.  The  company 
was  under  no  obligation  to  arrange  its  yards,  tracks,  and 
scales  to  suit  his  convenience,  or  to  secure  his  safety  while 
riding  on  its  freight  trains.  Grunst  v.  C.  &  W.  M.  Co.,  109 
Mich.  342,  67  N.  W.  335;  McCue  v.  N.  S.  M.  Co.,  142  N.  Y. 
no,  36  N.  E.  809;  Cahill  v.  Layton,  57  Wis.  600,  16  N.  W. 
I,  46  Am.  Rep.  46;  N.  &  W.  Ry.  Co.  v.  De  Board's  Adm'r, 
91  Va.  700,  22  S.  E.  514,  29  L.  R.  A.  825.  In  the  case  of 
Grunst  v.  Chicago  &  West  Michigan  Railroad  Company,  be- 
fore cited,  there  were  two  intersecting  railroads,  as  in  this 
case.  The  plaintiff  was  the  yardmaster  of  one  of  the  rail- 
road companies,  and  had  permission,  and  it  was  his  duty,  to 
go  into  the  yard  of  the  other  to  see  if  there  were  cars  to  be 
transferred  to  his  road.  On  the  occasion  of  his  injury  he 
went  into  the  yard  of  the  defendant  company,  and,  there 
being  a  train  on  defendant's  road  passing  by  him,  plaintiff 
jumped  upon  the  side  of  the  car,  just  as  did  the  plaintiff  in 
the  present  case,  holding  to  a  rung  of  the  ladder;  and,  while 
thus  passing  over  defendant's  track,  the  arm  of  a  switch 
struck  him,  causing  his  injury.  The  question  was  whether  he 
was  lawfully  upon  the  car,  in  the  discharge  of  his  duty  as 
yardmaster,  of  the  other  road,  to  which  the  Supreme  Court 
of  Mich  gan  answered  that  he  was  not.     The  court  said: 
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''The  most  that  can  be  claimed  from  plaintiff's  testimony  is 
that  he  was  invited  to  the  yards  of  the  defendant  by  reason  of 
his  business  relations  to  the  company,  and,  had  the  injury 
occurred  by  reason  of  a  pitfall  in  the  yard  itself,  quite  a 
different  question  would  have  been  presented.  But  when  he 
chose  to  attempt  to  ride  upon  this  freight  car  by  means  of 
seizing  the  rounds  of  the  ladder,  he  was  beyond  any  invita-> 
tion  which  was  extended  to  him,  and  he  became  a  trespasser. 
There  is  nothing  even  to  show  a  previous  use  of  defendant's 
cars  for  the  purpose."  While  in  this  case  the  allegations  are 
that  the  plaintiff  had  previously  used  the  cars  in  the  same 
way,  we  are  of  opinion  that  the  fact  did  no  more  than  to  give 
him  the  right  that  would  be  accorded  to  a  licensee. 
^  We  are  of  opinion  that  the  allegations  of  the  petition,  con- 
sidered most  favorably  for  the  plaintiff,  do  not  show  a  cause 
of  action  against  the  railroad  company,  and  that  the  trial 
court  erred  in  not  sustaining  the  general  demurrer  to  plain- 
tiff's petition.  It  is  therefore  ordered  that  the  judgments  of 
the  district  court  and  of  the  Court  of  Civil  Appeals  be  re- 
versed, and  that  this  cause  be  remanded  for  a  new  trial.  Re- 
versed and  remanded. 


Chesapbakb  &  O.  Ry.  Co.  v.  Board. 

{Court  of  Appeals  of  Kentucky^  Dec.  ^,  1903*) 

[77  8.  W.  Rep.  189.] 

Injury  to  Employee — Negligence  of  Foreman. 

While  a  aervant  waa  at  work  in  a  trench,  the  foreman  of  the  gang, 
knowing  of  hia  preaence  there,  ordered  another  workman  to  let  a  large 
timber  into  the  trench,  whereupon  he  dropped  it  in,  causing  an  injury 
to  the  aervant  in  the  trench.  It  waa  ahown  that  it  required  at  least  two 
men  to  properly  handle  the  timber  :  held^  that  the  foreman  was  negli* 
gent. 

Qross  Negligence.* 

Where  gross  negligence  is  an  element  of  a  suit,  an  instruction  that 
grosa  negligence  ia  the  failure  to  take  such  care  as  a  person  of  common 

*See  Chesapeake  &  O.  Ry.  Co.  v.  Dodge  (Ky.),  1  R.  R.  R.  561,  24  Am. 
&  Kng.  R.  Caa.,  N.  8.,  561  (groaa  negligence  is  the  failure  to  exercise 
slight  care) ;  I>avis  v.  Atlanta*  &  C.  A.  L.  Ry.  Co.  (S.  Car.),  3  R.  R.  R. 
317, 26  Am.  &  Eng.  R.  Cas.,  N.  S.,  317  (an  instruction  that  gross  neg- 
ligence implies  the  want  of  caution  or  care,  amounting  to  recklessness, 
and  a  complete  diaregard  of  the  care  a  man  owes  himself,  is  not  mis- 
leading); Seaboard  &  R.  R.  Co.  v,  Cauthen  (Ga.),  2  R.  R.  R.  513,  25 
Am.  Sl  Eng.  R.  Cas.,  N.  S.,  513  (gross  negligence,  as  defined  by 
g  2900  of  the  Civil  Code  of  Georgia,  "ia  the  want  of  that  care  which 
every  man  of  common  aenae,  how  inattentive  aoever  he  may  be,  takes 
of  his  own  propertv") ;  Purple  v.  Union  Pac.  R.  Co.  (C.  C.  A.),  3  R.  R. 
R.  711,  26  Am.  &  Kng.  R.  Cas.,  N.  S.,  711  (no  such  degree  as  "gross" 
negligence) ;  Macon  v,  Paducah  St.  Ry.  Co.  (Ky.),  22  Am.  &  Eng.  R. 
Cas.,  N.  S.,  614  (error  to  define  gross  negligence  as  "either  an  inten- 
tional wrong  or  such  a  reckless  disregard  of  security  and  the  right  aa 
to  imply  bad  faith");  Buckley  v,  Flint  &  P.  M.  R.  Co.  (Mich.),  15  Am. 
A  Eng.  R.  Cas.,  N.  S.,  1  (gross  negligence  which  will  authorize  a  re* 
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sense  and  reasonable  skill  In  like  business,  but  of  careless  habits, 
would  observe  in  avoiding  injury  to  his  own  person  or  life  under  cir- 
cumstances of  equal  dangler,  was  not  erroneous. 

Appeal  from  Circuit  Coart,  Mason  County. 
''Not  to  be  officially  reported." 

Action  by  Ben  W.  Board  against  the  Chesapeake  &  Ohio 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

W.  H.  Wadsworth  and  E.  L.  Worthington,  for  appellant. 
A.  D.  Cole,  for  appellee. 

O'REAR,  J.  Appellee,  a  member  of  a  crew  of  workmen 
on  appellant's  railroad  track,  was  injured  while  at  his  worL 
It  was  his  duty  to  clear  the  dirt  away  from  the  bottom  of  a 
partly  filled  trench  some  four  or  five  feet  deep,  and  beneath 
the  railroad  track.  The  object  of  the  excavation  was  to  ad- 
mit a  post  as  a  support  to  the  track.  The  post  was  of  pine, 
about  12  inches  square  and  3  feet  long.  It  weighed  probably 
100  pounds.  While  appellee  was  stooping  over  his  work,  the 
foreman  of  the  gang,  one  Bullio,  who  knew  of  the  presence 
of  appellee  and  was  directing  the  work,  ordered  another 
workman  to  let  the  timber  down  into  the  bole.  The  work- 
man dropped  it  into  the  hole,  whereby  appellee  was  injured. 
Appellant  claims  that  the  negligent  act  of  dropping  the  tim- 
ber was  that  of  appellee's  fellow  workman.  Even  if  this  be 
true,  the  actionable  negligence  of  the  foreman,  which,  in  our 
opinion,  makes  the  company  liable  for  this  injury,  was  two- 
fold :  First,  in  not  giving  appellee  timely  warning  that  the 
timber  was  to  be  let  down  into  the  hole  where  he  wa^  at 
work;  and,  second,  in  not  providing  adequate  force  to  handle 
the  timber  with  due  care  to  the  safety  of  the  workman  be- 
low, it  having  been  shown  that  it  required  at  least  two  men 
to  properly  handle  the  piece  of  timber  at  that  juncture. 

covery  notwithstanding  contributory  negligence  on  the  part  of  plaintiff, 
is  an  intentional  failure  to  perform  a  manifest  duty  in  reckless  disre- 
gard of  the  consequences.  And  it  also  implies  a  thoughtless  disregard 
of  consequences,  without  the  exercise  of  any  effort  to  avoid  them) ; 
Bolin  V,  Chicago,  etc.,  Ry.  Co.  (Wis.),  19  Am.  A  Eng.  R.  Gas., 
N.  S.,  .735  (if  a  person  injure  another,  either  actually  or  con- 
structively intending  to  do  so,  the  injury  is  not  attributable  strictly 
to  negligence,  but  to  that  degree  of'  violence  called  wiUful  mis- 
conduct in  the  law,  which  this  court  has  classed  as  gross  negligence, 
though  it  has  no  element  of  inadvertence,  a  necessary  element 
of  negligence) ;  Florida  Cent.  &  P.  R.  (3o.  v.  Fozworth  (Fla.),  13 
Am.  &  Eng.  R.  Cas.,  N.  S.,  469  (the  use  of  the  term  "gross  negligence," 
in  a  charge  to  the  jury,  where  other  instructions  recognize  contribu- 
tory negligence  as  a  ground  for  apportioning  damages,  and  the  jury 
are  instructed  not  to  give  exemplary  damages,  does  not  of  itself  define, 
nor  does  it  include,  that  extreme  degree  of  negligence  which  is  wanton, 
or  reckless  of  injurious  consequences);  niinois  Cent.  R.  Co.  v.  Stewart 
(Ky.),  21  Am.  &  Eng.  R.  Cas.,  N.  8.,  874  (gross  negligence  is  the 
failure  "to  take  such  care  as  a  person  of  common  sense  and  reasonable 
skill  in  like  business,  but  of  careless  habits,  would  observe  in  avoiding 
injury  to  his  own  person  or  life  under  circumstances  of  equal  or  similar 
danger"). 
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In  defining  gross  negligence,  the  court  instructed  the  jury 
that  ''gross  negligence  is  the  failure  to  take  such  care  as  a 
person  of  common  sense  and  reasonable  skill  in  like  busi- 
Dess,  but  of  careless  habits,  would  observe  in  avoiding  injury 
to  his  own  person  or  life  under  circumstances  of  equal  or 
similar  danger  to  the  plaintiff  on  the  occasion  under  con- 
sideration.'" While  it  is  admitted  by  appellant  that  this  in- 
struction conforms  strictly  to  the  definition  given  by  this 
court  in  the  McCoy  Case,  8i  Ky.  403,  it  is  urged  that  appel- 
lee was  not  engaged  in  that  class  of  work  which  was  subject 
to  such  extraordinary  hazard  as  to  justify  it.  It  is  insisted 
instead  that  the  definition,  to  wit,  ''gross  negligence  is  the 
want  of  slight  care"  (i  Shearman  &  Redfield  Neg.  [5th  Ed.] 
§  49),  should  have  been  used.  It  may  be  doubted  if  there  is 
an  appreciable  practical  difference  between  the  two.  And 
wha^tever  the  hazard  of  the  particular  employment  may  be, 
whether  upon  a  railroad  or  elsewhere,  the  degree  of  care  is 
required  to  correspond  with  the  danger  of  the  situation.  The 
definition  given  by  the  court,  or  its  equivalent,  should  be 
applied  in  all  cases  where  gross  negligence  is  an  element  of 
the  suit.  Under  it  the  jury  will  find  whether  the  proper  de- 
gree of  care  necessitated  by  the  particular  circumstances  of 
the  case  has  been  shown. 

The  verdict  of  $450  for  a  very  painful  injury  to  the  leg,  dis- 
abling the  man  totally  or  partially  for  several  months,  is  not 
excessive. 

Judgment  a£Brmed. 
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ASSISTANTS  BNGAGBD  BT 
8BRVANTS. 

See  Carriers  of  Passengers, 

ASSUMPTION  OF  BISK. 
See  Master  and  Servant. 

BAGGAQB. 

See  Carriage  of  Freight, 


See  Carriage  of  Freight, 

BBIDGB  AND  TRB8TLB  SUP- 
PORTS. 

See  Master  and  Servant, 


See  Master  and  Servant, 

BUHiDING  PLANS. 

See  Carriage  of  Freight, 

BUILDINGS  AND  AWNINGKS. 
See  Master  and  Servant, 

CAB  HIRB. 

See  Carriage  of  Freight, 

OABRIAGB  OF  FRBIGHT. 

Measure      and     Elements      of 
Damages  for  Delay. 

Agreement  to  sell  at  fixed 
I>rice  or  leave  with  cotnmis- 
ftion  merchant,  p.  481,  vol. 
33  (10  R  RR). 

Compelled  to  ship  to  another 
market,  p.  481,  vol.  33  (10 
RR  R). 

"Cornered  market,"  p.  481, 
vol.  33  (10  R  R  R). 

''Cornered  market" — recovery 
not  prevented  by  unlawful 
acts  of  third  parties,  p.  481, 
vol.  33  (10  R  R  R). 

lielay  depriving  goods  of 
value  for  shipper's  purpose, 
p.  481,  vol.  33  (10  RR  R). 
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Continued, 

Bvidence  of  fluctuations  in 
market  value  while  delayed, 
p.  481,  vol.  33  (10  R  R  R). 

Exemplary  Damages. 

Malice  or  wilfulness,  'p. 
481,  vol.  33  (10  R  R  R). 
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RR.R). 
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Commercial  traveler's  ex- 
penses while  waiting  for 
samples,  p.  481,  vol.  33 
(10  R  R  R). 

Cost  of  keeping  freight  dur- 
ing delay,  p.  481,  vol.  33 
(10  R  R  R). 

Cost  of  protecting  property 
from  weather  where 
wrongful  refusal  to  ac- 
cept for  transportation, 
p.  481,  vol.  33  (10  R 
R  R). 

Cost  of  reshipping,  p.  481, 
vol.  33  (10  R  R  R). 

Cost  of  telegrams  and  cab 
hire,  p.  481,  vol.  33  (10 
RR  R). 

Discovery  after  departure 
of  vessel  of  absence  of 
trunk— hire  of  tug,  cable 
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for  another  boat,  p.  481, 
vol.  33  (10  R  R  R). 

Excess  in  cost  of  keeping 
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p.  481,  vol.  33  (10  R 
RR). 
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warehouse,  p.  481,  vol. 
33  (lORRR). 

Expense  of  searching  for 
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(10  RR  R). 
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stock  at  point  where  de- 
layed, p.  481,  vol.  33  (10 
R  R  R). 

Extra  expense  of  feeding 
live  stock,  p.  481,  vol.  33 
(10  R  R  R). 

Feed  for  cattle  and  addi- 
tional insurance,  p.  481, 
vol.  33  (10  R  R  R). 
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OABBIAaa    OF    FBBiaHT  — 
Cimtinued. 

Finding  property  delivered 
to  wrong  person,  p.  481, 
vol.  33  (10  R  R  R). 

General  rale,  p.  481,  yoL 
33  (lOR  R  R). 

Hunting  for  property  and 
defending  title,  p«  481, 
▼ol.  33  (10  R  R  R). 

No  pro  rata  allowance  for 
partial  carriage,  p.  481» 
vol.  33  (10  R  R  R). 

Refttaal  to  carry — coat  of 
another  conveyance,  p. 
481,  vol.  33  (10  R  R  R). 

Refnial  to  deliver — expense 
of  again  sending  for 
freight,  p.  481,  vol.  33 
(lORRR). 

Refusal  to  receive  goods- 
cost  of  again  sending  to 
depot,  p.  481,  vol.  33  (10 
R  RR). 

Searching  for  property,  p. 
481,  vol.  33  (10  R  R  R). 

Traveling  expenses,  p.  481, 
vol.  33  (10  R  R  R). 
Failure  to  notify  of  arrival, 

p.  481,  vol.    33  (10  R  R  R). 

Form  of  action  immaterial, 
481,    vol.    33    (10  R   R 


OABRIAGB    OF    FRBiaHT- 
Continmed. 

press,  p.  481,  vol.  33   (10 
RRR). 
Implied  contract  to  transport 
within  reasonable   time,  p. 
481,  vol.    33  (10  R  R  R). 
Loss  from   failure  to  care  for 
live  stock  where  assnmption 
of  duty  by   shipper,  p.  481, 
vol.  33  (10  R  R  R). 

Mental  Suffering. 

Delay  in  carrying  mnaenm, 
481,  vol.   33    (10  R   R 
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General   rule,  p.    481,  vol.  33 

(10  R  R  R). 
Higher  price    for  portion    of 

shipment   on     account     of 

delay,    p.    481,  vol.    33    (10 

RRR). 

Household  Goods  and  Other 
Property  Not  Intended  for 
Market. 

Baggage,  p.  481,  vol.  33 
(10  RRR).. 

Baggage — excessive  ver- 
dict, p.  481,  vol.  33  (10  R 
R  R). 

Competition  for  premium — 
building  plans,  p.  481, 
vol.  33  (10  R  R  R). 

Cost  of  replacing  machin- 
ery and  interest,  p.  481, 
vol.  33  (10  R  R  R). 

Delay  in  delivering  ma- 
chinery— value  of  use,  p. 
481.  vol.  33  (10  R  R  R). 

Inconvenience  in  being  de- 
prived of  use  of  property, 
p.  481,  vol.  33  UO  R 
RR). 

In  general,  p.  481,  vol.  33 
(10  R  R  R). 

Rental     value     of     cotton 
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Delay  in  delivering  house- 
hold goods,  p.  481,  vol. 
33  (10  R  R  R). 

Delay  in  shipment  of 
corpse,  p.  481,  vol.  33 
(10  R  R  R). 

Delay  in  shipment  of 
corpse — excessive  verdict, 
p.  481,  vol.  33  (10  RRR). 

Failure  to  deliver  medi- 
cines for  use  of  wife — hus- 
band's mental  suffering, 
K    481,  vol.    33    (10  R   R 
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Failure  to  deliver  medicines 
for  wife — physical  and 
mental  suffering  of  wife, 
p.  481,  vol.  33  (10  R 
R  R). 

Money  standard — shipment  to 
foreign  country,  p.  481,  vol. 
33  (10  R  R  R). 

Nominal  Damagea. 

Possession  immediately  af- 
ter    delivery     to    wrong 
party,  p.    481,  vol.  33  (10 
R  R  R). 
Sale   not    delayed,    p.  481, 

vol.  33  (10  R  R  R). 
Worthless    goods,     p.    481, 
vol.  33  (10  R  R  R). 
Only  portion  of  freight   car- 
ried, p.  481,   vol.    33  (10  R 
RR). 

Proximate  Cause. 

Damage  prior  to  carrier's 
possession,  p.  481,  vol.  33 
(10  R  R  R). 

Delayed  baggage — cost  of 
other  clothing,  p.  481, 
vol.  33  (10  R  R  R). 

Failure  to  carry  theatre 
troupe — inability  to  keep 
other  engagements,  p. 
481,  vol.  33  (10  R  R  R). 

Failure  to  carry  where 
owner  did  not   intend    to 
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Qmiinued, 

■hip,   p.   481,  yol.  33    (10 
KRR). 
Failnre     to     deliver    still 
worm — ^loM  of  raw  mate* 
rial  from  lack  of  barrels, 

S.    481,    vol.    33     (10     R 
i  R). 

Failnre  to  evade  blockade, 
p.  481,  vol.  33  (10  R 
R  R). 

Failure  to  furnish  certain 
kind  of  cars — loss  £rom 
refusal  to  ship  in  smaller 
cars,  p.  481,  vol.  33  (10 
RR  R). 

Grain  becoming  heated,  p. 
481,  vol.  33  (lORRR). 

Increased  expense  of  con- 
structing^ hifi^hway,  p. 
481,  vol.  33  (10  RRR). 

In  general,  p.  481%  vol«  33 
(10  R  R  R). 

Physician's  biU  where  fail- 
ure to  deliver  medicines — 
insufBciency  of  evidence, 
481,  vol.    33  (10   R   R 


OARBZAGB    OF    FRBIOBT  — 
ConttHued, 

Injury  to  business  from 
failure  to  deliver  goods, 
p.  481,    vol.  33    (10  R   R 

R). 

Injury  to  cattle  from  want 
of  feed,  p.  481,  vol.  33 
(10  R  R  R). 

Loss  of  time,  p.  481,  vol.  33 
(10  R  R  R). 

Machinery  needed  for  spe- 
cial purpose,  p.  481,  vol. 
33  (10  R  RR). 

Money  to  pay  insurance 
premium,  p.  481,  vol.  33 
(10  R  R  R). 

Notice  at  destination— fail- 
ure to  deliver  promptly, 
».  481,  vol.    33  (10   R   R 
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Traveling  salesman's  loss 
of  time,  p.  481,  vol.  33 
(10  R  R  R). 

Recovery  of  Special  Damages 
from  Delay  Depending  upon 
Whether  Carrier  Had  Notice 
of  Purpose  of  Shipment. 

Baggage — loss  of  situation 
and  increased  traveling 
expenses,  p.  481,  vol.  33 
(10  R  R  R). 

Building  material  needed 
for  special  purpose,  p. 
481,  vol.  33  (10  R  R  R). 

Clothing  and  household 
goods — sufferings  of  fam- 
ily»  p.  481,  vol.  33  (10 
RRR) 

Commercial  traveler's  sam- 
ples, p.  481,  vol.  33  (10 
RR  R). 

Existence  of  parents  of 
corpse,  p.  481,  vol.  33 
(10  R  R  R). 

Expense  of  team  while 
waiting  arrival  of  goods, 
481,    vol.  33    (10   R    R 
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Fine  for  unloading   cattle 

within  state,  p.   481,  vol. 

33  (10  R  R  R). 
GkK)ds    for    exhibition,    p. 

481,  vol.  33  (10  RRR). 
In   general,   p.  481,  vol.  33 

(10  R  R  R). 
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Notice  that  freight  is  in- 
tended for  market,  p.  481, 
vol.  33  (10  R  R  R). 

Notice  that  freight  is 
shipped  in  pursuance  of 
contract  of  sale — carrier's 
liability  not.  varied  by 
consignor's  settlement 
with  consignee,  p.  481, 
vol.  33  (10  R  R  R). 

Notice  that  freight  is 
shipped  in  pursuance  of 
contract  of  sale-— carrier 
without  knowledge  of 
contract,  p.  481,  vol.  33 
(10  R  R  R). 

Notice  that  freight  is 
shipped  in  pursuance  of 
contract  of  sale — con- 
signee with  option  to  ac- 
cept or  refuse,  p.  481, 
vol.  33  (10  R  R  R). 

Notice  that  freight  is 
shipped  in  pursuance  of 
contract  of  sale — execu- 
tory contracts,  p.  481, 
vol.  33  (10  R  R  R). 

Notice  that  freight  is 
shipped  in  pursuance  of 
contract  of  sale— fruit 
trees,  p.  481,  vol.  33  (10 
R  R  R). 

Notice  that  freight  is 
shipped  in  pursuance  of 
contract  of  sale — in  gen- 
eral, p.  481,  vol.  33  (10 
RRR). 

Notice  that  freight  is 
shipped  in  pursuance  of 
contract  of  sale — neces- 
sity of  express  stipulation 
in  contract  with   carrier, 
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Continued,  Continued, 
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4ai,    vol.  33  (10    R    R 

Notice  that  freight  U 
shipped  in  paranance  of 
contract  of  sale — notice 
of  terms  of  contract  held 
esseutial,  p.  481,  vol.  33 
(10  R  R  R). 

Notice  that  freight  is 
shipped  in  pursuance  of 
contract  of  sale — waiver 
of  consignor's  rights,  p. 
481,  vol.  33  (10  R  R 
R). 

Notice  that  freight  is 
shipped  in  pursuance  of 
contract  of  sale — where 
other  grain  can  be  sub« 
stituted,  p.  481,  vol.  33 
(10  R  R  R). 

Notice  when  entering  into 
contract,  p.  481,  vol.  33 
(10  R  R  R). 

Order  books,  p.  481,  vol. 
33  (10  R  R  R). 

Parol  evidence  of  notice, 
p.    481,    vol.    33  (10  R   R 

R). 
Photograph    outfit    needed 

for   special   occasion,    p. 

481,  vol.  33  (10  R  R  R). 
Professional     instruments, 
481,    vol.    33    (10     R 
R>. 
Special   value  of  stock,  p. 

481,  vol.  33  (10  R  R  R). 
Stoppage     of     work,    and 

wages   of  hands,   p.  481, 

vol.  33  (10  R  R  R). 
SuflSciency  of  notice,  p.  481, 

vol.  33  (lORRR). 
Wagon    needed    for  special 

occasion,    p.   481,    vol.  33 

(10  R  R  R). 
Refusal  to  receive  live   stock 
for  shipment— liable  for  all 
loss,    p.  481,  vol.  33  (10    R 
R  R.) 

Rule  applicable  to  merchan- 
dise which  can  be  replaced, 
p.  481,  vol.  33  (10  R  R 
R). 

Scope  of  note,  p.  481,  vol.  33 
(10  R  RR). 

Shipment  to  another  market 
for  carrier's  benefit,  p.  481, 
vol.  33  (10  R  R  R). 

Shrinkage  of  live  stock,  p. 
481,  vol.  33  (10  R  R  R). 

Speculative  Profits. 
Failyre   to     deliver   fuel — 


I- 


stoppage  of  manufactory, 
p.  481,  vol.  33  (10  R  R  R). 

Failure  to  deliver  raw  ma- 
terial— stoppage  of  man- 
ufactory, p.  481,  vol.  33 
(10  R  R  R). 

Loss  of  profits  in  selling 
goods,  p.  481,  vol.  33  (10 
R  RR). 

Profits  from  preparing 
goods  for  market,  p.  481, 
vol.  33  (10  R  R  R). 

Stoppage  of  manufactory- 
delay  in  delivering  ma- 
chinery,   p.    481,  vol.   33 
(10  R  R  R). 
Value  at  destination    control- 
ling, p.  481,  vol.    33  (10  R 

RR). 
Value     at     first      available* 

market,  p.    481,  vol.  33    (10 

RRR). 
Value  on  day  it  should  have 

been  delivered,  p.  481,  v(4. 

33  (10  R  R  R). 

Whether  Total  Value  of  Goods 
Recoverable. 

Account  barred  by  limita- 
tion, p.  481,  vol.  33  (10 
R  R  R). 

Cannot  abandon  goods,  p. 
481,  vol.  33  (10  R  R  R). 

Conversion,  p.  481,  vol.  33 
(10  R  R  R). 

Damaged  goods,  p.  481, 
vol.  33  (10  R  R  R). 

Diversion  through  negli- 
gence of  initial  carrier, 
p.  481,  vol.  33  (10  R  R 
R). 

Of   value  at   certain   time 
only,  p.  481,  vol.  33  (10  R 
RR). 
Wrongful  failure  to   receive 

for   carriage,   p.  481,    vol. 

33  (10  R  R  R). 

OARRIBRS  OF  FBBIOHT. 

Selection  of   Connecting  Car^ 
Hers. 

Contract  to  carry  to  point  of 
transhipment  —  connecting 
carrier  refusing  to  receive 
goods,  and  circumstances 
urgent,  p.  150,  vol.  31  (8  R 
RR). 

Contract  to  carry  to  point  of 
transhipment  —  designated 
carrier  refusing  to  receive 
goods,  p.  150,  vol.  31  (8  R 
RR). 
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OABBIBR8    OF    FRmQHT— 
Continued. 

Contract  to  carry  to  point  of 
transhipment,  where  con- 
necting carrier  ia  desig- 
nated— connecting  carrier 
indicated  bj  marks  on 
goods,  p.  150,  Yol.  31  (8  R 
RR). 

Contract  to  carry  to  point  of 
transhipment,  where  con- 
necting carrier  is  desig- 
nated— general  rule,  p.  150, 
vol.  31  (8  R  R  R). 

Contract  to  carry  to  point  of 
transhipment,  where  con- 
necting carrier  is  desig- 
nated— instructions  to  de- 
liver to  order  at  such  point, 
p.  150,  vol.  31  (8  R  R  R). 

Contract  to  carry  at  point  of 
transhipment,  where  no 
connecting  carrier  is  desig- 
nated— general  rule,  p.  150, 
vol.  31  (8  R  R  R). 

Contract  to  carry  to  point  of 
transhipment,  where  no 
connecting  carrier  is  desig- 
nated—no connecting  car- 
rier at  such  point,  p.  150, 
vol.  31  (8  R  R  R). 

Rights  and  liabilities  of  con- 
necting carrier  receiving 
goods  not  intended  for  him, 
p.  150,  vol.  31  (8  R  R  R). 

Through  shipment — right  of 
first  carrier  to  choose  con- 
necting lines,  p.  150,  vol. 
31  (8  R  R  R). 

Whether  contract  for  con' 
necting  carrier's  benefitt 
p.  150,  vol.  31  (8  R  R  R). 

CABRIBBS  OF  UVB  STOCK. 

Circumstances  Relieving  Car- 
rier from  Liability  for  Faiiure 
to  Furnish  Facilities  and 
Opportunities  to  Care  for 
Stocic  Where  Shipper  Under- 
talces  Care  of  Stocic  during 
Transportation. 

Defective  cars  selected  by 
shipper,  p.  6,  vol.  32  (9  R 
RR). 

Duty  to  lay  out  car  in  which 
stock  can  be  fed  and 
watered,  p.  6,  vol.  32  (9  R 
RR). 

Escape  of  cattle — defective 
car — failure  to  notify 
station  agent,  p.  6,  vol. 
32(9RRR). 


OARRUBRB  OF  LIVB  STOCK 
— Continued. 

Failure  to  ask  for  opportuni- 
ties to  feed  and  water,  p. 
6,  vol.  32  (9  R  R  R). 

Presumption  that  cattle  are 
not  in  need  of  food  and 
water,  when  tendered  for 
shipment,  p.  6,  vol.  32  (9 
RR  R). 

Right  to  deliver  to  connect- 
ing carrier  without  giving 
opportunity  to  feed*  and 
water,  p.  6,  vol.  32  (9  R   R 

R). 
Shipment      requiring      only 
three  hours — absence  of  re- 
quest, p.  6,  vol.  32    (9  R   R 
K). 

Duty  of  Carrier  to  Furnish 
Facilities  and  Opportunities 
Where  Shipper  Undertakes 
Care  of  Stock  during  Trans- 
portation. 

Carrier's  duty  to  provide 
water,  p.  6,  vol.  32  (9  R 
RR). 

Delay  at  junction — duty  of 
initial  carrier,  p.  6,  vol.  32 
(9  R  R  R). 

Failure  to  provide  safe  and 
suitable  car,  p.  6,  vol.  32 
(9RRR). 

Flood — assumption  of  risk 
from  delay,  p.  6,  vol.  32  (9 
RR.R). 

Furnishing  safe  car — effect  of 
mere  presence  of  owner,  p. 
6,  vol.  32  (9  R  R  R). 

General  rule,  p.  6,  vol.  32  (9 
RR  R). 

Implied  obligation  to  furnish 
opportunities  to  care  for 
stock,  p.  6,  vol.  32  (9  R 
RR). 

Negligence  against  which 
carrier  cannot  contract,  p. 
6,  vol.  32  (9  R  R  R). 

Other  statements  and  illus- 
trations of  general  rule,  p. 
6,  vol.  32  (9  R  R  R). 

Point  for  watering  and  feed- 
ing— evidence  —  agreement 
or  custom,  p.  6,  vol.  32  (9 
R  RR). 

Statutory  duty — stock  yard 
on  fire  and  absence  of  re« 
quest,  p.  6,  vol.  32  (9  R 
RR). 

Duty  to  Care  for  Live  Stock 
during  Trsnsportstion— As- 
sumption of  Duty  by  Shipper. 

Abandonment   of   charge  by 
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— Continued, 

■hipper's  assent  because  of 
alight  delaj,  p.  6,  voL  32 
(9RRR). 

Abandonment  of  atock  by 
ahipper*a  agent,  p.  6,  vol. 
32  (9  R  R  R).    . 

Burden  of  proving  negligence 
where  atock  ia  loat  or  in- 
jured during  tranait*  p.  6, 
▼ol.  32  (9  R  R  R). 

Care  of  atock  voluntarily  aa- 
aumed  by  ahipper,  p.  6» 
vol.  32  (9  R  R  R). 

Delay  cauaed  by  anow  atorm — 
duty  of  carrier  not  affected 
by  mere  preaence  of  ahip- 
per'a  employee  riding  on 
free  paaa,  p.  6,  vol.  32  (9 
RRR). 

Delay  cauaed  by  wreck— right 
of  ahipper  to  abandon  care 
of  cattle,  p.  6,  vol.  32  (9 
RRR). 

Duty  of  carrier  to  water  hoga 
auffering  from  heat,  p.  6, 
vol.  32  (9  R  R  R). 

Duty  of  ahipper  to  care  for 
atock  after  arrival  at  deati- 
nation  aa  affected  by  fact 
that  carrier' a  atock  yarda 
are  too  amall,  p.  6,  vol.  32 
(9  R  R  R). 

Failure  to  accompany  atock, 
p.  6,  vol.  32  (9  R  R  R). 

Failure  to  feed  and  water 
after  notice  that  train  will 
not  atop  at  atation,  p.  6, 
vol.  32  (9  R  R  R). 

Failure  to  water  cauaed  by 
carrier*a  atatement  that  de- 
tention would  be  too  brief, 
p.  6,  vol.  32  (9  R  R  R). 

General  rule,  p.  6,  vol.  32  (9 
RRR). 

Loaa  of  cattle  loaded  on 
wrong  train — duty  of  load- 
ing voluntarily  aaaumed  by 
carrier  in  ahipper' a  prea- 
ence,  p.  6,  vol.  32  (9R  RR). 

Other  atatementa  and  illua- 
trationa  of  general  rule,  p. 
6,  vol.  32  (9  R  R  R). 

Peculiar  clrcumatancea  affect- 
ing, or  not  affecting,  car« 
rier'a  liability,  p.  6,  vol. 
32  (9  R  R  R). 

Reliance  on  atatement  of 
conductor  aa  to  brakeman'a 
care  of  atock,  p.  6,  vol.  32  (9 
RR  R). 


OABBIBBS  OF  UVB  8TOGK 
— Continued, 

Shipper  reaponaible  for  hia 
agents'  acta,  p.  6,  vol.  32 
(9  R  R  R). 

Shipper'a  duty  under  federal 
atatutea,  p.  6,  voL  32  (9  R 
RR). 

Shipper'a  interference  with 
management  of  car,  p.  6, 
vol.  32  (9  R  R  R). 

Shipper  voluntarily  watching 
over  atock  without  inter- 
ferring  with  carrier'a  con- 
trol, p.  6,  vol.  32  (9  R 
RR). 

Stipulation  not  an  unlawful 
limitation,  p.  6,  vol.  32  (9 
RRR). 

Stipulation  to  care  for  atock 
in  caae  of  accidenta  or  de- 
lay—effect of  unneceaaary 
delay,  p.  6,  vol.  32  (9  R 
RR). 

Stock  carried  t>eyond  deati- 
nation  p.  6,  vol.  32  (9  R 
RR). 

Volunteering  to  carry  after 
notice  of  anipper'a  intended 
breach  of  agreement  to  go 
in  charge  of  atock,  p.  6, 
vol.  32  (9  R  R  R). 

Waiver  of  atipulation— gift 
•of  ticket  enabling  ahipper 
to  ride  on  paaaenger  train, 
p.  6,  vol.  32  (9  R  R  R). 

WHather  Contract  or  Cus^ 
torn  Imposed  Duty  to  Care 
for  Stock  during  Trans- 
portation upon  Shippar. 

Duty  to  care  for  atock  in 
emergenciea  —  conatruction 
of  contract,  p.  6,  vol.  32  (9 
RRR). 

Eziatence  of  cuatom  requir- 
ing ahipper  to  accompany 
and  care  for  poultry,  evi- 
dence, p.  6,  vol.  32  (9  R 
RR). 

Eziatence  of  atipulation— 
queation  for  jury,  p.  6, 
vol.  32  (9  R  R  R). 

Mere  proof  of  free  paaaage, 
p.  6,  vol.  32  (9  R  R  R). 

Shippers  ignorance  of  cua- 
tom,   p.    6,   vol.    32  (9  R  R 

R). 
Validity  of  cuatom  requiring 
ahipper  to  care  for  atock, 
p.  6,  vol.  32  (9  R  R  R). 
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See  Imputed  Negligence. 
Duty  to  Protect  Passengers. 

General  rnle,  p.  435,  toI.  29 
(6  R  R  R). 

Knowledge,  or  duty  to  know, 
of  passenger's  peril,  p.  435^ 
vol.  29  (6  R  R  R). 

Ifimitation  of  carrier's  lia- 
bility, acts  for  which  car- 
rier is  liable,  p.  435,  vol. 
29  (6  R  R  R). 

lyimitation  of  carrier's  lia- 
bility, in  general,  p.  435, 
vol.  29  (6RR  R.) 

Limitation  of  carrier's  lia- 
bility, performance  of  duty, 
or  inability  to  protect,  p. 
435,  vol.  29  (6  R  R  R). 

Reason  to  apprehend  pas- 
senger's peril,  disorder 
among  passengers,  p.  435, 
vol.  29(6RRR}. 

Reason  to  apprehend  pas- 
senger's peril,  general  rule, 
p.  435,  Yol.  29  (6  R  R  R). 

Reason  to  apprehend  pas- 
senger's peril,  mixing  of 
white  and  colored  passen- 
gers, p.  435,  vol.  29  (6  R 
RR). 

Reason  to  apprehend  passen- 
ger's peril,  negligence  of 
passengers  in  getting  on 
and  off  vehicles,'  p.  435,  vol. 
29  (6  R  RR). 

Reason  to  apprehend  passen- 
ger's peril,  presence  of 
dangerous  persons  on  board 
of  vessel,  p.  435,  vol.  29  (6 
R  R  R). 

Reason  to  apprehend  passen- 
ger's peril,  scuffling  of 
hackmen  near  depot,  p.  435, 
vol.  29  (6RRR). 

Liability   for    Acts   and    Omis- 
sions of  Servants. 

In  general,  p.  170,  vol.  29  (6 
R  R  R). 

Negligence  of  servants,  p. 
170,  vol.  29  (6R  R  R). 

Scope  of  employment,  acts 
calculated,  or  intended,  to 
alarm  passengers,  p.  170, 
vol.  29  (6  R  R  R). 

Scope  of  employment,  as- 
sault upon  passengers,  p. 
170,  vol.  29  (6  R  R  R). 

Scope  of  employment,  assist- 
ing passenger  on  or  off 
train  or  car,  p.  170,  vol.  29 
(6  R  R  R). 

Scope  of  employment,  direct- 


CABBIBRSOF 
— Continued. 

ing  or  permitting  passenger 
to  alight  from  moving 
train,  p.  170,  vol.  29  (6  R 
RR). 

Scope  of.  employment,  direct- 
ing  passenger  to  render  as- 
sistance, p.  170,  vol.  29  (6 
RRR). 

Scope  of  employment,  falling 
against,  or  jostling,  pas- 
sengers, p.  170,  vol.  29  (6 
RRR). 

Scope  of  employment,  false 
imprisonment    of     passen- 

Sers,    p.    170,    vol.   29  (6  R 
JR). 

Scope  of  employment,  giving 
information  to,  or  instruct- 
ing, passengers,  p.  170, 
vol.  29  (6  R  R  R). 

Scope  of  employment,  in  gen- 
eral, p.  170,  vol.  29  (6  R 
RR). 

Scope  of  employment,  invit- 
ing or  directing  passenger 
to  alight  at  dangerous  place, 
p.  170,  vol.  29  (6RR  R). 

Scope  of  employment,  mak- 
ing overcharge  for  ticket, 
p.  170,  vol.  29  (6  R  R  R). 

Scope  of  employment,  push- 
ing or  pulling  passenger 
off  train  or  car,  p.  170,  vol. 
29  (6  K  R  R). 

Scope  of  employment,  refus- 
ing passenger  entrance  to 
car,  p.  170,  vol.  29  (6  R  R 
R). 

Scope  of  employment,  unin- 
tentional assaults  upon  pas- 
sengers, p.  170,  vol.  29  (6  R 
RR). 

Who  are  passengers,  assist- 
ants engaged  by  servants, 
p.  170,  vol.  29  (6  R  R  R). 

Who  are  servants,  construc- 
tion company,  p.  170,  vol. 
29  (6  R  R  R). 

Who  are  servants,  independ- 
ent contractors,  p.  170,  vol. 
29  (6R  R  R). 

Who  are  servants,  in  general, 
p.  170,  vol.  29  (6  R  R  R). 

Who  are  servants,  persons  in 
charge  of  sleeping  or  palace 
cars,  p.  170,  vol.  29  (6  R 
R  R). 

Who  are  servants,  pilots,  p. 
170,  vol.  29  (6  R  R  R). 

Who  are  servants,  postal 
agents,  p.  170,  vol.  29  (6  R 
RR). 
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—Coniinued.  See  Master  and  Servant. 

Who   arc   servants,    servants  ^,„*«^nn»»rao  nw  Trnonnr 
employed  jointly  by  several  OHABTBBBB  OP  VB88BL. 

masters,    p.    170,  vol.  29  (6  See  Imputed  Negligence. 

R  R  R).  .—.--^ 

Who   arc  servants,    servants  OHILDRHN. 

invested   with  authority  of  '  See  Crossings. 

peace  officers,   p.  170,  vol.  Imputed  Negligence. 

29  (o  R  R  R)«  wwfcj  ■  lUgj. 

Who  arc   servants,    servants  uliOXiiiriU'. 

.     of   lessors  and   lessees,    p.  See  Carriage  of  Freight. 

170,  vol.  29  (6  R  R  R).  .^^  *  ,    rmrrmno 

Who  are  servants,  servants  of  OOAJj  u±iin:fl». 
recciiicrs,    p.    170,   vol.    29  See  Master  and  Servant. 

Who  arc    servants,    surgeon   OOIjLISIONS. 
employed     by    carrier,    p.  See  Imfmied  Negligence. 

WUfal'^Mtf  o/  ^aal;.  «-  OOMMHROIAL  TBAVHLTOa 
saults  upon  passenfi^ers,    p.  See  Carriage  of  Freight. 

170,  vol.  29  (6  R  R  R).  ^^*^,,^„  ^^^n^nno 

Wilful  acts  of  servants,  false  COMMON  OARRIBB8. 
imprisonment    and    arrest.  See  Carriage  of  Freight. 

p.  170,  vol.  29  (6  R  R  R).       ^^,„«.„™,^„     wv«      r»i»B. 
Wilful  acts   of  servanU,    in   OOMPBTITION     POB     PBH- 

general,    p.    170,  vol.  29  (6  MIUMS. 

R  R  R).  See  Carriage  of  Freight. 

Wilful  acts  of   servants,    in-   ^  ^  ^,  ^  „  -^  -^  _  ^  -      ^aimnx  t 

suits  to  passengers,  p.  170.   OONOUBBBNT      NBOLI- 

vol.  29  (6  R  R  R).  GBNOB. 

Liability    for    Fals«    Imprison.  ^' iSl^i5^&^' 

ment  and  Arrest  of  Pasaeng*r  ^«^  «^  Servant. 

by  Ssrvantt.  OONMBOTINa  OABBIBB8. 

General   rule,  p.  48,    vol.   29  ^     Carriers  of  Goods. 

(6  R  R  R). 
Unlawful  arrest  without  war-  CONSTBUOTION  COMPANY. 

rant,    p.   48,  vol.  29  (6  R  R  ^^  Carriers  of  Passengers. 

R). 
UnUwful     detention    to    en*  OONTBACTS. 

^S"**  .P^^i*?! "i  5'i»^'*'  ^*  See  Carriage  of  Freight. 

48.  vol.  29  (6  R  R  R).  Catriers  of  Freight. 

What    constitutes    false   Im-  Fires. 

prlsonment,    detention    or  '  . 

restraint,  p.  48,   vol.    29  (6  OONTBIBUTOBY   NBQLI- 

R  R  R).  GBNOB. 

What   constitutes     false   Im-  See  Crossings. 

prlsonment,  In  general,   p.  Imputed  Negligence. 

48,  vol.  29  (6  R  R  R).  Master  and  Servant. 

What    constitutes    false    im-  ^^^^^^rxrmnaTrM 

prisonment,     unlawfulness  OONVBRSION. 
of   detention   or   restraint.  See  Carriage  of  Freight. 

p.  48,  vol.  29  (6  R  R  R).  OOBNBRBD  MAJtELBT. 

What     c<)n8titutes    probable  ^^^  CarHage  of  Freight. 
cause  for  detention  and  re- 
straint   of   passengers,    p.  OORP8B. 
48,  vol.  29  (6  R  R  R).  See  Carriage  of  Freight. 

CARS  ON  SmiNGS.  COTTON  GIN. 

See  Master  and  Servant.  See  Carriage  of  Freight. 

CATTLE  CHUTES.  COTTON  PRESS. 

See  Master  and  Servant.  See  CarHage  of  Freight. 
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OOUPUNG  OARS. 

See  Muster  and  Servant* 

OROS8INOS. 

See  Imputed  Negligence. 
Contributory  Negligence, 

Aflsumption  of  riak  of  croae- 
ints  over  couplings  of  ob- 
Btrticting  cars,  p.  325,  vot, 
29  (6  R  RR). 

Attempting  to  croaa  after 
aection  of  aevered  obatmct* 
ing  train  haa  paaaed,  p. 
325,  vol.  29  (6  R  R  R). 

Boy  climbing  between  cara 
obatructing  street,  p.  325, 
vol.  29  (6  R  R  R). 

Boy  climbing  over  bumpers 
of  obstructing  cars,  with 
Icnowledge  that  he  is  seen  by 
engineer,  p.  325,  vol.  29  (6 
RR  R). 

Boy  passing  under  moving 
obstructing  car,  p.  325,  vol. 
29  (6RR  R). 

Burden  of  proving  negligence 
and  contributory  negli- 
gence where  person  was  in- 
jured while  passing  through 
opening  between  obstruct- 
ing cars,  p.  325,  vol.  29  (6 
RRR). 

Child  passing  through  nine 
inch  opening  between  ob- 
structing cars,  p.  325,  vol. 
29  (6RR  R). 

Child  passing  under  train 
left  on  crossing  through 
negligence,  p.  325,  vol.  29 
(6  RRR). 

Climbing  over  drawbars  of 
obstructing  cars  with  foot 
on  either  side  of  pinhead, 
p.  325,  vol.  29  (6  R  R  R). 

Climbing  over  drawbars  of 
obstructing  cars  with 
knowledge  that  they  may 
start  at  any  moment,  p. 
325,  vol.  29  (6  RRR). 

Climbing  over  platform  of 
obstructing  cara,  p.  325, 
vol.  29  (6  R  R  R). 

Climbing  over  platform  of 
obstructing  car  without 
attempting  to  discover 
whether  engine  is  attached, 
p.  325,  vol.  29  (6  R  R  R). 

Climbing  up  between  cars  of 
obstructing  train  appar- 
ently about  to  start,  p.  325, 
vol.  29  (6  R  R  R). 

Crossing  between  obstruct- 
ing cars   in  sight  of  engi- 

10  R  R  R-^ 


OBX^QSDSIQB— Continued. 

neer,    p.   325,   vol.  29  (6  R 
R  R). 

Crossing  between  obstruct- 
ing cara  to  go  to  a  fire,  p. 
325,  vol.  29  (6  R  R  R). 

Crossing  through  eighteen 
inch  space  between  ob- 
structing cara  where  im- 
plied invitation  to  cross,  p. 
325,  vol.  29  (6  R  R  R;. 

Driving  around  obstructing 
train  at  dangerous  place, 
p.  325,  vol.  29  (6  R  R  R). 

Injured  by  train  on  another 
track  after  driving  through 
opening  between  obatruct- 
ing cara,  p.  325,  vol.  29  (6 
RRR). 

Passing  between  obstructing 
cara  with  knowledge  that 
one  of  them  is  being  moved, 
p.    325,    vol.  29  (6  R  R  R). 

Paaaing  through  opening 
aome  distance  from  cross- 
ing where  no  duty  to  sig- 
nal, p.  325,  vol.  29  (6  R:r 
R). 

Passing  through  two  foot 
opening  between  obstruct- 
ing cars  which  were  moved 
without  warning,  p.  325. 
vol.  29  (6  R  R  R). 

Passing  under  obstructing 
cars  started  without  warn- 
ing, p.  325,  vol.  29  (6  R  R 
R). 

Passing  under  obstructing 
train  stopping  for  wood 
and  water,  and  started  with« 
out  warning,  p.  325,  vol. 
29  (6  R  R  R). 

Passing  under  obstructing 
train,  when  misled  by  fail- 
ure to  signal,  p.  325,  vol. 
29  (6  R  R  R). 

Passing  under  or  between 
cars,  subsequent  attempt  to 
pass  through  diminished 
space,  p.  325,  vol.  29  (6  R 
R  R). 

Passing  under  or  between 
obstructing  cars  in  com- 
pliance with  directions  or 
invitations  of  railroad  em- 
ployees, p.  325,  vol.  29  (6  R 
R  R). 

Passing  under  or  between 
obstructing  cars,  train 
started  without  warning, 
p.  325,  vol.  29  (6  R  R  R). 

Person  climbing  between  cars 
obstructing  crossing,  in 
violation  of  ordinance,  not 
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CBOesaiNQB--CouHnued.  BLBMBNT8  OF  DAMAGmS. 

a  trespauer,    p.    325,    vol.  See  Carriage  of  Freight, 

29  (6  R  R  R).  „^^^  ^,n^«« 

Qaestioo  for  jury  where  boy  BMPLOYBB8. 

was  injured  while  climbing'  See  Carriers  of  Passengers, 

between    obstructing    care,  _--_»^^^-,«^     ^«       _ ,     . 

p.  325,  Rvol.  29(6RRR).  BMPLOYHBS     OP     OTHHB 

Question  for  jury  where  child  OOMPANIBS. 

was  injured  while  climbing  See  Master  and  Servant. 

between     cars    obstructing  ,„_„^  ^^«i««.     „ 

crossing    an    unreasonable  m^PLOYBBB'     UABIUTY 

time,  p.    325,    vol.  29  (  6  R  ACTS. 

R  R).  See  Master  and  Servant, 

Recovery     depending     upon  

whether  train  was  station-  BNGUSH  DOOTBINB. 

ary  or  moving,  where  child  See  Imputed  Negligence, 

was  injured  while  passing   

under  coupling  pole  of  ob-  HVmBNCB. 

structing  cars,  p.  325,  vol.  See  Res  Gesta, 

29  f6  R  R  R) 

Trespasser   pauing    through  HXOUBSION  PABTIBS, 

opening      in      obstructing  See  Imputed  Negligence, 

train,  p.  325,  vol.  29  (6  R  R _ 

R).  aXBOUTORY     OONTBAOT8. 

Whether  gross  or  wilful   neg-  See  Carriage  of  Freight, 
ligence   to    climb    between 

obstructing    cars,    p.    325,  BXBMPLART  DAMAGES. 

vol.  29  (6  R  R  R).  See  Carriage  of  Freight, 

DAMAGES.  EXHIBITIONS. 

See  Carriage  of  Freight,  See  Carriage  of  Freight, 

DEATH     BY    ^WBONGFXTL  EXPENSES. 

ACT.  See  Carriage  of  Freight, 

See  Fires,  _  .  ^_,  _—,—-. 

FAOIUTIBS. 

DELAY.  See  Carriage  of  Freight. 

See  Carriage  of  Freight,  FALSE  IMPBISONMENT. 

DELAY    IN    TBANSPOBTA-  See  Carriers  of  Passengers, 

TION.  ywurn 

See  Carriers  of  Passengers.  ^/^  Carriage  of  Freight, 

DEBBIOKS.  FELLO^W  8EBVANTS. 

See  Master  and  Servant.  ^^^  >!f«Afr  and  Servant, 

DISPATOHEBS.  Train    Dispatchers    and    Tele- 

See  Fellow  Servants,  r*Ph    Operators,     Whether 

Fellow    Servants    of     Other 

DITCHES.  Railroad  Employees. 

See  Master  and  Set  vant.  General  rule,  p.  745,    vol.   29 

(6  R  R  R). 

DIVEBSION.  Telegraph    operators     fellow 

See  Carriage  of  Freight,  servants   of    engineers,  p. 

^«^^^^^  745,  vol.  29  (6  R  R  R). 

DOOTBINB  OF  THOBOGOOD  Telegraph     operators    fellow 

V.  BBYAN.  servants  of  firemen,  p.  745, 

See  Imputed  Negligence,  vol.  29  (6  R  R  R). 

Telegraph     operators    fellow 

DBT7MMEBS'  SAMPLES.  servants    of    trainmen,    p. 

See  Carriage  of  Freight.  745,  vol.  29  (6  R  R  R). 

^  .^^^  Telegraph  operators  not   fcl- 

BABTH  AND  STONES.  low  servants  of  brakemen, 

See  Master  and  Servant,  p.  745,  vol.  29  (6  R  R  R). 
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FSLLOW  SBRVANTB—Coni'd. 

Telegraph  operators  not  fellow 
•enraata  of  condnctora,  p. 
745,  vol.  29  (6  R  R  R). 

Telegraph  operatora  not  fel- 
low aervanta  of  engineera, 
p.  745,  vol.  29  (6  R  R  R). 

Telegraph  operatora  not  fel- 
low aervanta  of  firemen,  p. 
745,  Yol.  29  (6RRR). 

Teleg^ph  operatora  not  fel- 
low aervanta  of  aection 
handa,  p.  745,  vol.  29  (6  R 
RR). 

Telegraph  operatora  not  fel- 
low aervanta  of  trainmen, 
p.  745,  vol.  29  (6  R  R  R). 

Train  diapatchera  fellow  aerv- 
anta of  brakemen,  p.  745, 
vol.  29  (6  R  R  R). 

Train  diapatchera  fellow  aerv- 
anta of  engineera,  p.  745, 
vol.  29  (6  R  R  R). 

Train  diapatchera  fellow 
aervanta  of  iiremen,  p.  745, 
vol.  29  (6  R  R  R). 

Train  diapatchera  not  fellow 
aervanta  of  engineera,  p. 
745,  vol.  29  (6  R  R  R). 

Train  diapatchera  not  fellow 
aervanta  of  iiremen,  p.  745, 
vol.  29  (6  R  R  R). 

Train  diapatchera  not  fellow 
aervanta  of  other  employeea, 
p.  745,  vol.  29  (6  R  R  R). 

Train  diapatchera  not  fellow 
aervanta  of  trackmen,  p. 
745,  vol.  29  (6RR  R). 

Train  diapatchera  not  fellow 
aervanta  of  track  repalrera, 
p.  745,  vol.  29  (6  R  R  R). 


See  Carriage  of  Freight, 


BY     LOOOMO- 


SET 

TIVBS. 


Liability  of  Railroad  Companies 
for  Personal  Injuries  Result- 
ing from  Fires  Set  by  Loco- 
motives. 

Attempt  to  save  property  of 
another,  p.  219,  vol.  29  (6  R 
RR). 

Bzpoaure  to  obviona  riak  to 
aave  property,  p.  219,  vol. 
29  (6RRR). 

Qirl  killed  in  attempt  to  ez- 
tingniah  fire,  anticipation 
of  reanlt,  p.  219,  vol.  29  (6 
RR  R). 

Injuriea  auatained  while  try- 
ing to  aave  hi  a  home,  dam- 
agea  too  remote,  p.  219,  vol. 


FTOBS    8BT     BY    LOCOMO- 

TVnSQ— Continued. 

29  (6  R  R  R). 
Loaa  of  life  where  abaence  of 

contributory  negligence,  p« 

219,  vol.  29  (6  R  R  R). 
Sparka  from  locomotive  caua- 

ing  deatrnction   of   powder 

mill,    qneation   for  jury,  p. 

219,  vol.  29  (6  R  R  R). 
Suffocation,    cold  and  necea- 

aity   of  sleeping   on  floor, 

liable  for  direct  reaults,    p. 

219,  VOL  29  (6  R  R  R). 
Voluntary      act       proximate 

cause,  p.  219,  vol.  29    (6   R 

RR). 

Whether  Railroad  Company  May 

Stipulate  against  Liability  for 

Its  Negligence. 

General  rule,  p.  42,  vol.  31  (8 
RR  R). 

Liability  to  third  peraona,  p. 
42,  vol.  31  (8  R  R  R. ) 

Liability  to  third  peraona — 
contract  operative  only  be- 
tween partiea  and  priviea, 
p.  42,  vol.  31  (8  R  R  R). 

Liability  to  third  peraona— 
gooda  placed  in  warehouae 
without  knowledge  of  the 
owner,  p.  42,  vol.  31  (8  R  R 

R). 

Liability  to  third  peraona— 
liability  to  insurance  com- 
pany paying  loaa,  p.  42,  vol. 
31  (8  R  R  R). 

Liability  to  third  persona- 
notice  not  sufBcient  to  make 
third  peraon  a  party  to  the 
contract,  p.  42,  vol.  31  (8  R 
RR). 

Liability  to  third  persons — 
where  agreement  did  not 
extend  to  property  of  third 
peraon,  p.  42,  vol.  31  (8  R  R 

R). 
Property  on   right  of  way,  p. 

42,  VOL  31  (8  R  R  R). 

Rule  not  affected  by  statute 
fixing  company 'a  liability 
for  fire,  p.  42,  vol.  31  (8  R 
RR). 

Rule  not  affected  by  atatute 
prohibiting  carriera  from 
limiting  their  liability,  p. 
42,  VOL  31  (8  R  R  R). 

Rule  not  confined  to  exemp- 
tiona  from  liability  for  fire, 
p.  42,  voL  31  (8  R  R  R). 

Whether  contract  inurea  to 
benefit  of  reorganised  or 
conaolidated  company,  p.  42, 
vol.  31  (8  R  R  R). 
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FLUCmJATIONB    IN     MAR- 
E:BT  VAIiUB. 
See  Carriage  of  Freight, 

7BUIT  TRBBS. 

See  Carriage  of  Freight. 

VUBL, 

See  Carriage  of  Freight, 

QRAIN. 

See  Carriage  of  Freight, 

OUBSTS. 

See  Imputed  Negligence, 

HIBBD  VBHIOLBS. 

See  Imputed  Negligence. 

HOTBIj  BXPBNSSa 

See  Cartiage  of  Freight, 

HOnSBHOLD  GOODS. 
See  Carriage  of  Freight, 

HUSBAND  AND  WIFB. 

See  Carriage  of  Freight, 
Imputed  Negligence, 

IMPRISONMBNT. 

See  Carriers  of  Passengers. 

niPUTBD  NBGUGBNOB. 

Whether  the  NegtiKenceofThoee 
Controlling  the  Movennents  of 
Vehicles  Is  Imputed  to  Others 
Riding  with  Them. 

Carrier  end  Passenger. 

Carrier  not  controlled  by 
passenger,  p.  114,  toI.  33 
(10  R  R  R). 

Collision  between  trains — 
absence  of  neglifi^ence  on 
part  of  passenger's  car- 
rier need  not  be  averred, 
p.  114,  vol.  33  (lORRR). 

Collision  between  trains — 
both  carriers  negligent, 
p.  114,  vol.  33  (lORRR). 

Collision  between  trains  of 
different  companies,  p. 
114,  vol.  33  (10  R  R  R). 

Collision — both  street  rail- 
ways negligent,  p.  114, 
vol.  33  (10  R  R  R). 

Collision  on  track  used  in 
common — violation  of  reg- 
ulations by  both  carriers, 
p.  114,  vol.33  (lORRR). 

Concurring  negligence  of 
boatman  and  another  not 
imputable     to     former's 


ZMPI7TBD      NSGUQBNOI  * 
Continued. 

passenger,   p.  114,  voL  33 
(10  R  R  R). 

Concurring  negligence  of 
both  carriers,  p.  114,  vol. 
33  (10  R  R  R). 

Concurring  negligence  of 
carrier  and  another  not 
imputable  to  passenger, 
p.  114,  vol.  33  (10  R  R  R). 

Bzcursion  party  in  hired 
hack  driven  by  liveryman, 
p.  114,  vol.  33  (lORRR). 

General  rule,  p.  114,  vol.  33 
(10  R  R  R). 

niustratioas,  p.  114,  vol.  33 
(10  R  R  R). 

Injuries  to  street  car  pas- 
sengers, p.  114,  vol.  33 
(10  R  R  R). 

Negligence  of  driver  not 
controlled  by  passenger, 
p.  114,  vol.  33  (10  R  R  R). 

Omnibus  passenger,  p.  114, 
vol.  33  (10  R  R  R). 

Passenger    not    chargeable 

with   driver's   knowledge 

of  defect  in  highway,  p. 

114,  vol.  33  (10  R  R  R). 

Decisions    classified,    p.  114, 

vol.  33  (10  R  R  R). 

Doctrine    of    Thorogood    v. 
Brysn. 

England,    p.    114,    vol.  33 

(10  R  R  R). 
Iowa,    p.    114,  vol.  33  (10  R 

RR). 
Montana,  p.  114   vol.  33  (10 

RRR). 
Pennsylvania,    p.   114,  voL 

33  (10  R  R  R). 
Wisconsin,    p.  114,    vol.  33 

(10  R  R  R). 

Private  Conveyances. 

Assumption  of  control  over 
driver  by  passenger  where 
collision  with  car,  p.  114, 
vol.  33  (10  R  R  R). 

Collision  with  car  causing 
injury  to  guest  in  vehicle 
driven  by  owner's  son,  p. 
114,  vol.  33  (10  R  R  R). 

Collision  with  car  where 
competent  driver  and 
quiet  horse,  p.  114,  vol. 
33  (10  R  R  R). 

Collision  with  car  where 
employee  was  driving 
master's  children  without 
authority,  p.  114,  vol.  33 
(10  R  R  R). 
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EMPITTBD     NEGUGENOB  — 
Continued, 

Collision  with  car  where 
passenger  had  no  control 
over  driyer,  p.  114,  vol.  33 
(10  R  R  R). 

Concurrent  negligence,  p. 
114,  vol.  33  (10  R  R  R). 

Concurrent  negligence  of 
driver  and  defendant,  p. 
114,  vol.  33  (10  R  R  R). 

Concurrent  negligence 
where  passenger  had  no 
control  over  the  driver, 
p.  114,  vol.  33  (10  R  RR). 

Concurring  negligence  of 
driver  and  railroad  caus- 
ing collision,  p.  114,  voL 
33  (10  R  R  R). 

Degree  of  watchfulness  to 
prevent  collision  with  car 
required  of  driver  not  re- 
quired of  guest,  p.  114, 
vol.  33  (10  R  R  R). 

Effect  of  guest's  knowledge 
of  risks,  p.  114,  vol.33 
(10  R  R  R). 

Employe  r's  negligence 
causing  injury  to  serv- 
ant, p.  114,  vol.  33  (10  R 
RR). 

Equal  opportunity  to  see 
and  avoid  danger  from 
defective  street,  p.  114, 
vol.  33  (10  R  R  R). 

Father's  negligence  im- 
putable to  child,  p.  114, 
vol.  33  (10  R  R  R). 

General  rule,  p.  114,  vol.  33 
(10  R  R  R). 

Girl  in  vehicle  with  mother 
chargeable  with  contribu- 
tory negligence,  p.  114, 
vol.  33  (10  R  R  R). 

Ignorance  of  danger,  p.  114, 
vol.  33  (10  R  R  R). 

Illustrations,  p.  114,  vol. 
33  (lORRR). 

Injuries  from  defective 
highway  to  ladies  in  ve- 
hicle hired  by  male  mem- 
bers of  picnic  party  and 
driven  by  one  of  them,  p. 
114,    vol.    33  (10  R  R  R). 

Injury  from  defective  high- 
way where  driver  not  con- 
trolled, p.  114,  vol.  33  (10 
RRR). 

Injury  to  charterer  of  ves- 
sel, p.  114,  vol.  33  (10  R 
RR). 

Injury  to  child  in  custody 
of  mother — negligence  of 
father,  p.  114,  vol.  33  (10 
RRR). 


IMPX7TBD      NEGLIGBNOB  — 
Continued, 

Injury  to  child  in  mother's 
lap — negligence  of  father 
at  railroad  crossing,  p, 
114,    vol.    33   (10  R  R  R). 

Injury  to  daughter—negli- 
gence of  father  at  railroad 
crossing,  p.  114,  vol.  33 
(10  R  R  R). 

Injury  to  female  in  charge 
of  infant  where  colUsion 
with  car  caused  by  negli- 
gence of  her  employer, 
6.  114,  vol.  33  (10  R 
*R). 

Injury  to  fireman  from  de- 
fective rail  and  negli- 
gence of  driver  of  hose 
cart,  p.  114,  vol.  33  (10  R 
RR). 

Injury  to  fireman  in  colli- 
sion between  hose  cart 
and  street  car,  p.  114,  vol. 
33  (10  R  R  R). 

Injury  to  minor  son — defect- 
ive street  and  negligence 
of  father  in  driving,  p. 
114,  vol.  33  (10  R  R  R). 

Injury  to  ihother  in  vehicle 
driven  by  son — defective 
appliances  and  unsafe 
horse,  p.  114,  vol.  33  (10 
RR  R). 

Joint  enterprise,  p.  114, 
vol.  33  (10  R  R  R). 

Limitations  of  and  excep- 
tions to  general  rule,  p. 
114,  vol.  33  (10  f{  R  R). 

Negligence  of  daughter,  p. 
114,  vol.  33  (10  R  R  R). 

Negligence  of  driver  fur- 
nished by  liveryman  im- 
putable to  plaintiff,  p. 
114,  vol.  33  (10  R  R  R). 

Negligence  of  driver  of  fire 
engine  causing  collision 
with  car  and  injunr  to 
fireman,  p.  114,  vol.  33 
(10  R  R  R). 

Negligence  of  fathers-de- 
fective railroad  crossing, 
p.  114,  vol.  33  (10  R  R  R). 

Negligence  of  father's 
driver,  p.  114,  vol.  33  (10 
RRR). 

Negligence  of  his  father 
imputable  to  blind  man, 
p.  114,  vol.  33  (10  RRR). 

Negligence  of  husband,  p. 
114,  vol.  33  (10  R  R  R). 

Negligence  of  husband — 
agency,  p.  114,  vol.  33 
(10  R  R  R). 
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IMPUTBD      KBGLIQBNOB  — 
Continued, 

Negligence  of  fansband — 
defective  highway,  p.  114, 
vol.  33  (10  R  R  R). 

Negligence  of  husband — 
failure  to  look  and  listen 
at  railroad  crossing,  p. 
114,  vol.  33  (10  R  R  R). 

Negligence  of  husband  im- 
putable to  wife,  p.  141, 
vol.  33  (lORRR). 

Negligence  of  mother's 
driver  imputable  to  her 
child,  p.  114,  vol.  33  (10 
R  R  R). 

Negligence  of  neighbor  in 
failing  to  discover  train 
imputable  to  plaintiff,  in 
action  for  injuries  to 
children  intrusted  to 
former's  care  by  their 
parents,  p.  114,  vol.  33 
(10  R  R  R). 

Negligence  of  owner's  serv- 
ant not  imputable  to 
guest  where  collision  with 
car,  p.  114,  vol.  33  (10  R 
R  R). 

Negligence  of  parents  in 
failing  to  discover  train 
imputable  to  their  child, 
114,    vol.    33    (10  R  R 


nCPUTBD      NBQLIGHNOB  - 
ConHnued, 

at  crossing,  p.    114,   voL 

33  (10  R  R  R). 
Qui   facit   per  alium   fadt 

per  se,  p.  114,  vol.  33   (10 

RR  R). 
Right  to  rely  on  care  of 

driver      where     collision 

with    car,    p.   114,  vol.  33 

(10  R  R  R). 
Right   to   rely   on   skill  of 

driver,  p.   114,  vol.  33  (10 

RRR). 
Woman     not     engaged    in 

joint     enterprise       with 

driver  over  whom  she  had 

no  control,  p.  114,  vol.  33 

(10  R  R  R). 
Scope    of    note,  p.  114,    vol. 
33  (10  R  R  R). 

INDBPBNDBNT  OONTRA-Cfr- 
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Negligence  of  son,    p.  114, 

vol.  33  (10  R  R  R). 
No  control  over  driver,    p. 

114,  vol.  33  (10  R  R  R). 
Not  necessarily  chargeable 

with  driver's  negligence, 

p.    114,    vol.    33    (10  R  R 

R). 

Not  responsible  for  driver's 
negligence,  p.  114,  vol.  33 
(10  R  R  R). 

Not  responsible  for  driver's 
negligence  causing  colli- 
sion with  car,  p.  114,  vol. 
33  (10  R  R  R). 

Partnership  between  driver 
and  plaintiff,  p.  114,  vol. 
33  (10  R  R  R). 

Passenger  chargeable  with 
conduct  of  intoxicated 
driver  attempting  to 
avoid  paying  toll,  p.  114, 
vol.  33  (10  R  R  R). 

Person  in  hired  vehicle  ac- 
quiescing in  driver's  neg- 
ligence at  dangerous 
place,  p.  114,  vol.  33  (10 
RRR). 

Plaintiff  chargeable  with 
contributory     negligence 


See  Carriers  of  Pussengers^ 

INITTATi  OABRIBBS. 
See  Carriers  of  Freight, 

INJtTRT  TO  BUSINHSS. 
See  Carriage  of  Freight, 

INSUXiTS. 

See  Carriers  of  Passengers, 

INSX7BANOB. 

See  Carriage  of  Freight, 

See  Carriage  of  Freight, 

IOWA  DOCTBINB. 

See  Imputed  Negligence, 

JOINT  BNTBBPBI8B. 
See  Imputed  Negligence, 

LBA8BS    AND    RnNNIN0 
POWBBS. 
See  Carriers  of  Passengers, 

LIMITATIONS. 

See  Carriage  of  Freight, 

UMITINO  LTABTT.TTY. 
See  Fires, 

UVB  STOCK. 

See  Carriage  of  Freight, 

LOSS  OF  TIMB. 

See  Carriage  of  Freight, 

LUMBBR,  TIMBBR,  BTO. 
See  Master  and  Servant, 
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See  Carriage  of  Freight, 

MAIL  AGENTS. 
See  Postal  Clerks. 

MAIL  BAGS. 

See  Postal  Clerks. 

MAIL  ORANBS. 

See  Master  and  Servant. 

MALICE. 

See  Carriage  of  Freight. 

MANUFACTORIES. 

See  Carria%e  of  Freight. 


See  Carriage  of  Freight. 

MASTER  AND  SERVANT. 

See  Carriers  of  Passengers. 
Fellow  Servants. 
Imputed  Negligence. 
Res  Gestce. 

Injuries  to  Employees  from 
Objects  Overhead,  or  Objects 
Too  near  Track. 

Acta  of  fellow  aervaDta,  gen- 
eral rule,  p.  548,  vol.  31  (8 
RRR). 

Acta  of  fellow  aervanta, 
qualification  of  general 
rnle,  p.  548,  vol.  31  (8  R  R 
R). 

Acta  of  fellow  aervanta,  aerv- 
ant  not  charged  with  duty 
of  inatructing  another  fel- 
low aervant,  p.  548,  vol.  31 
(8  RRR). 

Acta  of  fellow  aervanta,  aerv- 
anta of  another  company 
not  fellow  aervanta,  p.  548, 
vol.  31  (8  R  R  R). 

Acta  of  fellow  aervanta, 
trainmen  and  aectionmen 
not  fellow  aervanta,  p.  548, 
vol.  31  (8  RRR). 

Aaaumption  of  riak,  general 
principlea,  p.  548,  vol.  31 
(8  R  R  R). 

Aaaumption  of  riak  of  dan- 
gera  from  neceaaary  atruc- 
turea  againat  which  com- 
pany cannot  reaaonably 
guard,  p.  548,  vol.  31  (8  R 
RR). 

Aaaumption  of  riak  of  one 
danger  where  employee  haa 
knowledge  of  another,  p. 
548,  vol.  31  (8  R  R  R). 

Aaaumption  of  riak,  queation 


MASTER    AND    SERVANT*^ 
Continued, 

iot  jury  in  debatable  caaea, 
p.  548,  vol.  31  (8  R  R  R). 

Aaaumption  of  riak,  auffl- 
ciency  of  knowledge,  p. 
548,  vol.  31  (8  R  R  R). 

Aaaumption  of  riak  where 
danger  open  and  obvioua, 
p.  548,  vol.  31  (8  R  R  R). 

Aaaumption  of  riak  where 
employee  aaaiata  in  abating 
danger  after  having  made 
complaint,  p.  548,  vol.  31  (8 
RRR). 

Aaaumption  of  riak  where 
employee  ia  ezerciaing  due 
care  at  time  of  accident,  p. 
548,  vol.  31  (8  R  R  R). 

Bridgea  and  trestle  aupporta 
near  track,  p.  548,  vol.  31 
(8  RRR). 

Buildings  and  awninga  near 
track,  p.  548,  vol.  31  (8  R 
RR). 

Cara  on  aidinga,  p.  548,  vol. 
31  (8  R  R  R). 

Cattle  chutea  near  track,  p. 
548,  vol.  31  (8  R  R  R). 

Cattle  guarda,  p.  548,  vol.  31 
(8RR  R). 

Cattle  guarda  unaafe  to  em- 
ployees on  tracka,  p.  548, 
vol  31  (8  R  R  R). 

Coal  chutea,  p.  548,  vol.  31, 
(8  RRR). 

Coal  pile,  p.  548,  vol.  31  (8  R 
RR). 

Concurring  negligence  of 
maater  and  fellow  aervant, 
548,  vol.  31  (8  R  R  R). 

Contract  exempting  employee 
from  liability,  p.  548,  vol, 
31  (8  R  R  R). 

Contributory  negligence,  fail- 
ure of  employer  to  perform 
poaitive  duty,  p.  548,  vol. 
31  (8  R  R  R). 

Contributory  negligence,  gen- 
eral principlea,  p.  548,  vol. 
31  (8  R  R  R). 

Contributory  negligence  in 
acting  under  ordera,  p.  548, 
vol.  31  (8  R  R  R). 

Contributory  negligence  in 
coupling  cara  in  motion,  p. 
548,  vol.  31  (8  R  R  R). 

Contributory  negligence  in 
getting  on  or  off  moving 
cars,  p.  548,  vol.  31  (8  R 
RR). 

Contributory  negligence  in 
riding  in  improper  place  or 
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Continued. 

position*  p.  548,  voL  31  (8 
R  R  R). 

Contributory  negligence  in 
violating  mles,  p.  548,  vol. 
31  (8  R  R  R). 

Contributory  negligence  in 
violating  rules  where  rule 
not  enforced  or  employee 
has  no  knowledge  thereof, 
p.  548,  vol.  31  (8  R  R  R). 

Contributory  negligence,  pre- 
sumption and  burden  of 
proof,  p.  548,  vol.  31  (8  R  R 

R). 

Contributory  negligence  ques- 
tion for  jury  in  debatable 
cases,  p.  548,  vol.  31  (8  R 
RR). 

Contributory  negligence,  re- 
liance on  company's  per- 
formance of  duty  no  excuse 
for  employee's  failure  to 
use  due  care,  p.  548,  vol.  31 
(8  R  R  R). 

Contributory  negligence,  vio- 
lation of  unreasonable  rule, 
p.  548,  vol.  31  (8  R  R  R). 

Contributory  negligence 
where  duty  might  have 
been  performed  at  different 
time,  p.  548,  vol.  31  (8  R  R 
R). 

Contributory  negligence 
where  employee  occupies 
improper  place  through  no 
fault  of  his  own,  p.  548, 
vol.  31  (8RRR). 

Contributory  neglige  nee, 
whether  employee  charge- 
able with  knowledge  of 
danger,  and  right  to  rely 
on  company's  performance 
of  duty,  p.  548,  vol.  31  (8  R 
RR). 

Derricks  near  track,  p.  548, 
vol.  31  (8  R  R  R). 

Earth  and  stones  liable  to 
fall  on  track,  p.  548,  vol. 
31  (8  R  R  R). 

Effect  of  custom,  p.  548,  vol. 
31  (8  R  R  R). 

Employers'  liability  acts,  p. 
548,  vol.  31  (8RR  R). 

General  rule,  p.  548,  vol.  31 
(8  R  RR  ). 

General  rule,  illustrations,  p. 
548,  vol.  31  (8  R  R  R). 

Lumber,  timber,  etc.,  on 
track,  p.  548,  vol.  31  (8  R 
R  R). 

Mail  cranes,  p.  548,  vol.  31  (8 
R  RR). 


MA8TBR    AND    8BRVA1VT'- 

Continued, 

Negligence  in  use  of  sewers 
where  open  and  obvions 
danger,  p.  548,  vol.  31  (8  R 
RR). 

Overhead  bridges,  escaping 
liability  by  giving  warn- 
ing, p.  548,  vol.  31  (8  R  R 
R). 

Overhead  bridges,  height 
required,  p.  548,  vol.  31  (8 
RRR). 

Overhead  bridges,  height  re- 
quired for  safety  of  brake- 
man  on  high  cars,  p.  548, 
vol.  31  (8  R  R  R). 

Overhead  bridges,  warning 
devices  to  be  properly 
erected  and  maintained,  p. 
548,  vol.  31  (8  R  R  R). 

Overhead  wires,  p.  548,  vol. 
31  (8  R  R  R). 

Projecting  cross  ties,  p.  546, 
vol.  31  (8  R  R  R). 

Projecting  rock  in  cut,  near 
track,  p.  548,  vol.  31  (8  R 
RR). 

Risk  not  assumed  where  dan- 
gers light,  p.  548,  vol.  21 
(8  R  R  R). 

Snow  and  ice  on  track,  p. 
548,  vol.  31  (8  R  R  R). 

Snow  bank,  p.  548,  vol.  31  (8 
R  R  R). 

Station-limit  boards,  p.  548, 
vol.  31  (8  R  R  R). 

Stones,  gravel,  or  clinkers  on 
track,  p.  548,  vol.  31  (8  S 
R  R). 

Structures  erected  by  third 
persons,  p.  548,  vol.  31  (8 
RRR). 

Stumps,  p.  548,  vol.  31  (8  R 
R  R). 

Support  arch  in  tunnel,  p. 
548,  vol.  31  (8  R  R  R). 

Switch  stands,  p.  548,  vol.  31 
(8  R  R  R). 

Telegraph  poles,  signal  posts, 
etc.,  p.  548,  vol.  31  (8  R  R 
R). 

Temporary  structures,  p.  548, 
vol.  31  (8  R  R  R). 

Trees  liable  to  fall  on  track, 
p.  548,  vol.  31  (8  R  R  R). 

Uncovered  ditches,  p.  548, 
vol.  31  (8  R  R  R). 

Water  tanks  and  spouts  near 
track,  p.  548,  vol.  31  (8  R 
RR). 

Where  maintenance  not  neg- 
ligence  as  to  employee  in-^ 


INDEX  TO  NOTES 


49 


MASTBB    AND    SBBVANT— 
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jnred,  p.  548,  toI.  31  (8  R 
RR). 
Whether  employee  having 
knowledge  of  danger 
chargeable  with  contribu- 
tory negligence,  p.  548, 
vol.  31  (8  R  R  R). 

Liability  of  Railroad  Companias 
for  Injuriea  to  Employeeafrom 
Un  b  I  o  c  k  e  d  Froga  or  Un- 
guarded Raila. 

Aiaumption  of  riak,  general 
rnle,  p.  508,  vol.  29  (6  R  R 
R). 

Aaaumption  of  riak,  limita- 
tiona  of  and  ezceptiona  to 
general  rule,  p.  508,  vol.  29 
(6  R  R  R). 

Aaaumption  of  riak  of  non- 
compliance with  atatute 
contrary  to  public  policy, 
p.  508,  vol.  29  (6  R  R  R). 

Aaaumption  of  riak,  atate- 
menta  and  illuatrationa  of 
general  rule,  p.  508,  vol.  26 
(6  R  R  R). 

Contributory  negligence  and 
failure  of  railroad  to  com- 
ply with  atatute,  p.  508, 
vol.  29  (6  R  R  R). 

Contributory  negligence, 
common -law  rule,  p.  508, 
vol.  29  (6  R  R  R). 

Deciaiona  limiting  or  oppoa- 
ing  common -law  rule,  evi- 
dence of  negligence,  p.  508, 
vol.  29  (6  R  R  R). 

Deciaiona  limiting  or  oppoa- 
ing  common-law  rule,  neg- 
ligence at  terminal  pointa 
or  yarda,  p.  508,  vol.  29  (6 
RRR). 

Deciaiona  limiting  or  oppoa- 
ing  common -law  rule,  neg- 
ligence with  reapect  to 
atatiouB,  p.  508,  vol.  29  (6 
RRR). 

In  abaence  of  atatute,  cuatom 
and  naage,  p.  508,  vol.  29 
(6RR  R). 

In  abaence  of  atatute,  during 
conatruction,  p.  508,  vol.  S 
(6R  RR). 

In  abaence  of  atatute,  failure 
to  repair,  p.  508,  vol.  29  (6 
R  RR). 

In  abaence  of  atatute,  general 
rule,  p.  508,  vol.  29  (6  R  R 
R). 

In  abaence  of  atatute,  injury 
to  arm,  p.  508,  vol.  29  (6  R 
RR). 

lORl^R-^1 


MASTBB    AND    SBRVANIV- 
Confinued. 

In  abaence  of  atatute,  atate- 
menta  and  illuatrationa  of 
general  rule,  p.  508,  vol.  29 
(6  R  R  R). 

Statutory  requirementa,  ap- 
plication of  atatute  to  aplit 
awitchea,  p.  508,  vol.  29  (6  R 
R  R). 

Statutory  requirementa,  aa- 
aumption of  riak,  p.  508, 
vol.  29  (6  R  R  R). 

Statutory  requiremento,  in 
general,  p.  508,  vol.  29  (6 
R  RR). 

Statutory  requirementa,  in- 
jury to  employee  of  another 
company,  p.  508,  vol.  29  (6 
R  RR). 

Statutory  requirements,  rea- 
aonable  time  for  compliance 
with  atatute,  p.  508,  vol.  29 
(6RR  R). 

Statutory  requirementa,  re- 
ceivcrahipa,  p.  508,  vol.  29 
(6  R  R  R). 

Statutory  requirementa,  who 
are  employeea  within  mean- 
ing of  employera'  liability 
act  of  Ohio,  p.  508,  vol.  29 
(6  R  R  R). 

Railroad'a  liability  for  injury 
to  employee  of  another  com- 
pany aa  affected  by  concur- 
ring negligence  of  fellow 
aervant,  p.  34,  vol.  30  (7  R 
RR). 

MATBBIALS. 

See  Carriage  of  Freifrht, 

MBASXTRB  OF  DAMAQOS. 
See  Cartiage  of  Freight, 

MHDIOAL  ATTBNDANOB. 
See  Carriage  of  Freight. 

MBDiomas. 

See  Carriage  of  Freight. 

MENTAL  SUPFBRINQ. 
See  Carriage  of  Freight. 

MBROHANDI8B. 

See  Carriage  of  Freight. 
MODBL8. 

See  Carriage  of  Freight. 
MONB7  STANDARD. 

See  Carriage  of  Freight. 

MONTANA  DOOTRINB. 
See  Imputed  Negligence. 
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MUSBUM. 

See  Carriage  of  Freight. 

NBGLIGBNOB. 

See  Imputed  Negligence, 

NOMINAIigDAMAQBS. 
See  Carriage  of  Freight. 

NOTIOB  OP  ABRIVAIi. 
See  Carriage  of  Freight. 

NCyriOB    OF    PURPOSB    OP 
8HIPMBNT. 
See  Carriage  of  I'reight. 

OBSTBXJOTIONS. 
See  Crossings. 

OBVIOUS  DANQBR. 

See  Master  and  Servant. 

OMNIBUS  PASSBNaBRS. 
See  Imputed  Negligence. 

ORDBR  BOOK. 

See  Carriage  of  Freight. 

PARBNT  AKD  CHILD. 
See  Imputed  Negligence. 

PARTIAL  OARRIAGB. 
See  Carriage  of  Freight. 

PARTNERSHIP. 
*    See  Imputed  Negligence. 

PASSBNGBRS. 

See  Carriers  of  Passengers. 
Imputed  Negligence. 

PBAOB  OPPIOBRS. 

See  Carriers  of  Passengers. 

PBNALTIBS. 

See  Carriage  of  Freight. 

PENNSYLVANIA    DOO- 
TRINB. 
See  Imputed  Negligence. 

PERSONAL  INJURIES. 
See  Fires. 

PERSONS   IN    CHARGE   OP 
SLEEPING  CAR. 
See  Carriers  of  Passengers. 

PHOTOGRAPH  OUTFIT. 
See  Carriage  of  Freight. 

PHYSICAL  SUFFERING. 
See  Carriage  of  Freight. 


PHYSICIAN'S  BILL. 
See  Carriage  of  Freight. 

PILOTS. 

See  Carriers  of  Passengers. 

POSTAL  AGENTS. 

See  Cartiersof  Passengers. 

POSTAL  CLBRKS. 

Liabilities  of  railroad  compa- 
nies for  injuries  caused  by 
mail  bags  thrown  from  train 
as  affected  by  existence  of  un- 
lawful rate  of  speed,  p.  76» 
vol.  30  (7RRR.) 

Liabilities  of  railroad  compa- 
nies for  injuries  caused  by 
mail  bags  being  thrown  from 
train  depending  upon  notice 
of  custom,  p.  76,  vol.  30  (7  R 
RR). 

Liabilities  of  railroad  compa- 
nies for  injuries  caused  by 
throwing  mail  bags  from 
moving  trains,  p.  76,  voL  30 
(7  R  R  R). 

Liabilities  of  railroad  compa- 
nies for  negligence  of  rail- 
way postal  clerks,  p.  76,  vol. 
30  (7RRR). 

Greneral  rule,  p.  76,  vol.  30  (7 
R  R  R). 

Liabilities  of  railroad  com- 
panies where  injuries  re- 
sulted from  platform  being 
obstructed  by  mail  bags,  p. 
76,  vol.  30  (7  R  R  R). 

PRIVATE  CONVEYANCES. 

See  Imputed  Negligence. 

PROFBS  S I O  N  A  L  INSTRU- 
MENTS. 
See  Carriage  of  Freight. 

PROFITS. 

See  Carriage  of  Freight. 

PROJECTING  CROSS-TIBa 
See  Master  and  Servant. 

PROJECTING  ROCK  IN  CUT. 
See  Master  and  Servant. 

PROXIMATE  CAUSE. 
See  Carriage  of  Freight. 

PUBLIC  VEHICLES. 

See  Imputed  Negligence. 

QUI   FACIT    PER   ALIUM 
FACIT  PER  SB. 
See  Imputed  Negligence. 
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BAILBOAD  OOMPANIBS. 
See  Postal  Clerks. 

RAW  MATBRIAIj. 

See  Carriage  of  Freight. 

BBOBIVBBS. 

See  Carriers  of  Passengers. 

BBNTAL  VALUB. 

See  Carriage  of  Freight. 

XUD8  QBSTiB. 

D«clarmtions   of  Railroad    Em- 
ployees. 

Admisaiona  by  engineer  made 
after  train  had  stopped  and 
trainmen  were  near  de- 
ceased, p.  101,  vol.  29  (6  R 
RR). 

Admissions  of  conductor 
made  while  carrying  off 
slave,  p.  101,  vol.  29  (6  R 
RR). 

Admissions  of  delivery  clerk 
as  to  failure  to  deliver, 
made  after  finding  jfoo^B« 
p.  101,  vol.  29  (6  R  R  R). 

Admissions  of  employees 
made  long  after  injury  to 
passenger,  p.  101,  vol.  29  (6 
RR  R). 

Admissions  of  engineer  aa  to 
his  intoxication,  made  sev- 
eral minutes  after  accident, 
p.  101,  vol.  29  (6  R  R  R). 

Admissions  of  engineer  made 
after  leaving  service,  p. 
101.  vol.  29  (6  R  R  R). 

Admissions  of  engineer  made 
several  hours  after  accident, 
p.  101,  vol.  29  (6  R  R  R). 

Admissions  of  engineer 
made  while  running  train, 
p.  101,  vol.  29  (6  R  R  R). 

Admissions  of  negligence  by 
fellow  servants  made  after 
injury  to  employee,  p.  101, 
vol.  29  (6  R  R  R). 

Admissions  of  ticket  agent 
made  on  day  after  passen- 
ger was  required  to  pay  ex- 
tra fare,  p.  101,  vol.  29  (6 
RRR). 

Assault  on  passenger  by 
brakeman,  prior  altercation, 
p.  101,  vol.  29  (6  R  R  R). 

Book  entries  made  when 
goods  received,  p.  101,  vol. 
29  (6  R  RR). 

Brakeman 's  admissions  as  to 
negligence  in  starting  train 
made  shortly  after  accident 
to  passenger,  p.  101,  vol.  29 
(6  R  R  R). 


BBS  QtVUB'^M— Continued. 

Brutal  remark  of  brakeman 
made  at  moment  of  acci- 
dent, p.  101,  vol.  29  (6  R  R 

R). 

Conductor's  admission  made 
immediately  after  passen- 
ger's fall,  p.  101,  vol.  29  (6 
RRR). 

Conductor's  admissions  of 
negligence  made  more  than 
ten  minutes  after  accident 
to  passenger,  p.  101,  vol.  29 
(6  R  R  R). 

Conductor's  statements  as  to 
bad  condition  of  road  made 
a  moment  before  accident, 
p.  101,  vol.  29  (6  R  R  R). 

Conversation  between  plain- 
tiff and  brakemsn  held  im- 
mediately after  ejection  of 
passenger,  p.  101,  vol.  29  (6 
RRR). 

Conversation  between  street 
car  drivers  held  a  consider- 
able time  after  collision 
with  wagon,  p.  101,  vol.  29 
(6  R  R  R). 

Conversation  with  baggage 
agent  held  on  morning  after 
loss  of  baggage  by  fire,  p. 
101,  vol.  29  (6  R  R  R). 

Conversation  with  conductor 
held  just  prior  to  killing  of 
passenger  by  lunatic,  p. 
101,  vol.  29  (6  R  R  R). 

Declaration  of  agent  aa  to  lia- 
bility of  company,  made 
day  after  burning  of  cotton 
at  depot,  p.  101,  vol.  29  (6 
R  R  R). 

Declarations  of  agent  procur- 
ing deed  for  company,  p. 
101,  vol.  29  ;6  R  R  R). 

Declarations  of  agent  to 
shipper  as  to  cause  of  de- 
lay* p.  101,  vol.  29  (6  R  R 
R). 

Declarations  of  arrested  car 
driver  made  to  o£5cer  on 
subsequent  trip,  p.  101,  vol. 
29  (6  RRR). 

Declarations  of  assistant  su- 
pervisor, as  to  obligation 
of  company  to  support  in- 
jured employee,  made  soon 
after  injury,  p.  101,  vol.  29 
(6  R  R  R). 

Declarations  of  coemployees 
made  almost  simultaneously 
with  injury,  p.  101,  vol. 
29  (6  R  RR). 

Declarations  of  conductor  af- 
ter ejection  of  passenger, 
p.  101,  vol.  29  (6  R  R  R). 


52 


INDEX  TO  NOTES 


BBS  QTB&TM-~Coniinued. 

Declarationn  of  conductor  af- 
ter injury  to  prospective 
passenger  bj  fall  through 
uncovered  bridge,  p.  101, 
▼ol.  29  (6  R  R  R). 

Declarations  of  conductor 
made  just  prior  to  collision, 
p.  101,  vol.  29  (6  R  R  R). 

Beclarations  of  employee 
made  while  engaged  in 
burning  off  right  of  way, 
p.  101,  vol.  29  (6  R  R  R). 

Declarations  of  employee 
made  while  investigating 
cause  of  derailment,  p.  101, 
vol.  29  (6  R  R  R). 

Beclarations  of  engineer 
made  two  minutes  after 
collision  while  standing 
near  injured  brakeman,  p. 
101,  vol.  29  (6  R  R  R). 

Declarations  of  engineer 
made  while  constructing 
defective  embankment,  p. 
101,  vol.  29  (6  R  R  R). 

Declarations  of  engineer 
showing  malice,  made 
some  time  after  frighten- 
ing horse,  p.  101,  vol.  29  (6 
RRR). 

Declarations  of  engineer 
showing  malice,  made  while 
cattle  were  being  loaded,  p. 
101,  vol.  29  (6  R  R  R). 

Declarations  of  engineer 
wantonly  frightening  child 
made  within  a  minute  after 
blowing  off  steam,  p.  101, 
vol.  29  (6  R  R  R). 

Declarations  of  injured  engi- 
neer made  after  removal 
from  wreck,  in  action  by 
another  injured  employee, 
p.  101,  vol.  29  (6  R  R  R). 

Declarations  of  injured  engi- 
neer made  several  hours  af- 
ter injury  to  brakeman,  p. 
101,  vol.  29  (6  R  R  R). 

Declarations  of  master  me- 
chanic as  to  cause  of  acci- 
dent made  several  days 
after  explosion  of  boiler,  p. 
101,  vol.  29  (6  R  R  R). 

Declarations  of  motorman  as 
to  his  failure  to  apply 
brakes  after  discovering 
plaintiff's  peril,  made  a 
tew  minutes  after  accident, 
p.  101,  vol.  29  (6  R  R  R). 

Declarations  of  motorman 
made  while  car  was  still  on 
body  of  child,  p.  101,  vol. 
29  (6  R  RR). 
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Declarations  of  negligent  en- 
gineer made  five  minutes 
after  accident,  p.  101*  voL 
29  (6  R  R  R). 

Declarations  of  negligent 
guard  causing  injury  to 
elevated  railway  passen- 
ger, made  at  time  of  acci- 
dent, p.  101,  vol.  29  (6  S 
RR). 

Declarations  of  section  fore- 
man not  coincident  with 
killing  of  stock,  p.  101,  vol. 
29  (6  R  R  R). 

Declarations  of  station  agent 
made  while  signing  con- 
tract, p.  101,  vol.  29  (6  R  R 

R). 
Declarations  of  ticket  agent 

made   after   sale  of  ticket* 

p.  101,  vol.  29  (6  R  R  R). 

Declarations  of  ticket  agent 
made  some  days  after  sale 
of  tickets,  p.  101,  vol.  29 
(6  R  R  R). 

Declarations  of  trainmen 
made  fifteen  minutes  after 
horse  stepped  into  bole  in 
bridge,  p.  101,  vol.  29  (6  R 
R  rJ. 

Declarations  of  trainmen 
made  while  returning  to 
town  with  dead  body,  p. 
101,  vol.  29  (6  R  R  R). 

Declarations  of  trainmen 
made  while  running  train 
carrying  delayed  cattle,  p. 
101,  vol.  29  (6  R  R  K). 

Description  of  plaintiff's  in- 
juries made  to  conductor, 
elapse  of  time  uncertain, 
p.  101,  vol.  29  (6  R  R  R). 

Engineer's  question  as  to 
cause  of  failure  to  respond 
to  bell-call,  made  a  few 
minutes  after  accident,  p. 
101,  vol.  29  (6  R  R  R). 

Engineer's  report  made  after 
injured  person  had  been 
carried  three  miles  to  a 
station,  p.  101,  vol.  29  (6  R 
RR). 

Engineer's  statements  made 
a  few  days  after  accident, 
p.  101,  vol.  29  (6  R  R  R). 

Engineer's  statement  that  he 
had  not  seen  horse,  made 
immediately  after  blowing 
whistle,  p.  101,  vol.  29  (6  R 
RRj. 

Exclamation  of  road  master 
who  had  stationed  employee 
at  post    of   danger,    made 
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immediately  alter  accident, 
p.  101»  vol.  29  (6  R  R  R). 

Freight  agent's  anawers   to 

.  inqairiea    about   lost   bafl[- 

«  gage,  p.  101,  Yol.  29  (6  R 
RR). 

Made  after  injured  peraon'a 
rettim  up  stairs,  p.  101, 
Yol.  29  (6  R  R  R). 

Made  day  after  accident,  p. 
101,  you  29  (6  R  R  R). 

Made  from  several  hours  to 
five  months  prior  to  acci- 
dent, as  to  defective  condi- 
tion of  engine,  p.  101,  vol. 
29  (6  R  R  R). 

Remark  by  conductor  made 
eight  minutes  after  ejec- 
tion of  passenger,  p.  101, 
vol.  29  (6  R  R  R). 

Remarks  of  brakeman  made 
while  assisting  passenger 
to  alight,  p.  101,  vol.  29 
(6  R  R  R). 

Remarks  of  brakeman  while 
ejecting  trespasser,  p.  101, 
vol.  29  (6  R  R  R). 

Remarks  of  conductor  made 
at  next  station,  after  acci- 
dent to  brakeman,  p.  101, 
vol.  29  (6  R  R  R). 

Remarks  of  guard  made  im- 
mediately after  passenger's 
fall,  p.  101,  vol.  29  (6  R 
RR). 

Remarks  of  trainman  made 
immediately  after  killing 
of  trespasser,  p.  101,  vol.  29 
(6RR  R). 

Reports  made  under  rules 
or  orders  several  days  after 
accident,  p.  101,  vol.  29  (6 
RRR). 

Report  of  engineer  made  half 
hour  after  accident,  p.  101, 
vol.  29  (6  R  R  R). 

Report  of  section  boss  as  to 
condition  of  trestle,  made 
prior  to  accident,  p.  101, 
vol.  29  (6  R  R  R). 

Representations  of  carrier's 
agent  to  owner  receiving 
injured  live  stock,  p.  101, 
vol.  29  (6  R  R  R). 

Scope  of  note,  p.  101,  vol.  29 
(6  R  R  R). 

Statements  as  to  circum- 
stances under  which  watch 
was  taken  as  security  of 
fare  made  by  a  conductor 
next  morning,  p.  101,  vol. 
29  (6  RRR). 

Statements  by    driver   made 
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while  plaintiff  was  under 
car,  p.  101,  vol.  29  (6  R  R 
R). 

Statements  of  agent  made 
after  freight  had  been  de- 
layed, p.  101,  vol.  29  (6  R 
RR). 

Statements  of  agent  while 
delivering  delayed  tele- 
gram, p.  101,  vol.  29  (6  R  R 

R). 

Statements  of  another  brake- 
man  made  when  train  had 
passed  a  mile  and  a  half 
beyond  bridge  causing  in- 
jury to  a  brakeman,  p.  101, 
vol.  29  (6  R  R  R). 

Statements  of  another  em- 
ployee as  to  incompetency 
of  employee  causing  acci- 
dent, made  next  morning, 
in  action  for  injury  to  em- 
ployee, p.  101,  vol.  29  (6  R 
RR). 

Statements  of  brakeman 
made  two  minutes  after  in- 
jury to  boy  passing  through 
obstructing  train  by  his  in- 
vitation, p.  101,  vol.  29  (6  R 
RR). 

Statements  of  company's 
agents  as  to  cause  of  de- 
railment, made  sometime 
prior  and  some  time  after 
accident,  p.  101,  vol.  29  (6 
RRR). 

Statements  of  conductor  as  to 
cause  of  delay  in  trans- 
porting freight,  made  while 
engaged  in  carrying  out 
contract,  p.  101,  vol.  29  (6 
RRR). 

Statements  of  conductor  as 
to  its  cause  made  soon  after 
wreck,  p.  101,  vol.  29  (6  R 
RR). 

Statements  of  conductor  made 
a  few  days  after  accident, 
p.  101,  vol.  29  (6  R  R  R). 

Statements  of  depot  agent  to 
owner,  in  regard  to  destruc- 
tion of  goods  by  fire,  p.  101, 
vol.  29  (6  R  R  R). 

Statements  of  employee  not 
directly  connected  with  oc- 
currence, made  from  two  to 
five  minutes  after  acci- 
dent, as  to  negligence  of 
conductor,  p.  101,  vol.  29 
(6RR  R). 

Statements  of  engineer  as  to 
cause  of  crossing  accident, 
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made  a  few  minutes  after, 
p.  101,  vol.  29  (6  R  R  R). 
Statements  of  engineer  as  to 
condition   of   boiler,    made 
a  few  minutes  after  its  ez- 

Sloston,  p.  101,  vol.  29  (6  R 

Statements  of  engineer  made 
an  hour  after  killing  of 
cattle,  p.  101,  vol.  29  (6  R 
R  R). 

Statements  of  engineer  made 
immediately  after  train  had 
backed  to  and  stopped  at 
place  of  accident,  p.  101, 
vol.  29  (6  R  R  R). 

Statements  of  engineer  tend- 
ing to  show  lack  of  care  for 
safety  of  persons  seen  on 
track,  made  immediately 
after  stopping  train,  p. 
101,  vol.  29  (6  R  R  R). 

Statements  of  engineer  to 
switchman  made  shortly 
after  accident  on  track,  p. 
101,  vol.  29  (6  R  R  R). 

Statements  of  fellow  servadt 
as  to  knowledge  of  serv- 
ant's incompetency  made 
several  days  after  injury  to 
employee,  p.  101,  vol.  29  (6 
R  RR). 

Statements  of  general  man- 
ager made  while  investi- 
gating cause  of  accident, 
p.  101,  vol.  29  (6  R  R  R). 

Statements  of  injured  brake- 
man  as  to  cause  of  accident 
made  t^ro  minutes  after,  p. 
101,  vol.  29  (6  R  R  R). 

Statements  of  motorman  made 
after  he  had  alighted  to 
help  extricate  deceased's 
body,  p.  101,  vol.  29  (6  R 
R  R). 

Statements  of  night  inspector 
as  to  cause  of  delay  in  car- 
riage of  live  stock,  p.  101, 
vol.  29  (6  R  R  R). 

Statements  of  plaintiff's 
driver  made  at  time  of  ac- 
cident, p.  101,  vol.  29  (6  R 
RR). 

Statements  of  president  as  to 
injured  person's  right  to 
compensation,  p.  101,  vol. 
29  (6RR  R). 

Statements  of  section  fore- 
man as  to  dangerous  condi- 
tion of  track  where  engineer 
was  injured,  made  at  an- 
other time,  p.  101,  vol.  29 
(6RRR). 
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Statements  of  street  car 
driver  as  to  condition  of 
brake  made  immediately 
after  accident,  p.  101,  voL 
29  (6  R  R  R). 

Statements  of  superior  em- 
ployee made  after  accident 
to  servant,  p.  101,  vol.  29 
(6  R  R  R). 

Statements  of  switchman  to 
plaintiff  made  immediately 
after  collision  with  wagon, 
p.  101,  vol.  29  (6  R  R  R). 

Statements  of  workman  caus- 
ing injury  to  property  by 
removing  cap  from  water 
pipe,  made  just  before,  at 
time  of,  and  subsequent  to 
accident,  p.  101,  vol.  29  (6 
R  RR). 

Subsequent  declarations,  p. 
101,  vol.. 29  (6  R  R  R). 

Telegraphic  correspondence 
between  engineer  and  train 
dispatcher  held  just  prior 
to  collision,  p.  101,  vol.  29 
(6RRR). 

Two  and  a  half  days  after 
accident,  p.  101,  vol.  29  (6 
RRR). 

Written  statement  by  con- 
ductor made  immediately 
after  accident,  p.  101,  vol. 
29  (6RR  R). 

RUDBNBSS. 

See  Carriage  of  Freight, 

BULBS. 

See  Master  and  Servant, 

SALBS. 

See  Carriage  of  Freight, 


See  Carriage  of  Freight, 

BOOPB  OF  BMPL07MBNT. 
See  Carriers  of  Passengers, 

SBRVANTS. 

See  Carriers  of  Passengers, 

SBRVANTS   BMPLOYBD 
JOINTLY   B7    SBVBRAL 
MA8TBRS. 
See  Carriers  of  Passengers, 

8HRINKAGB     OF     UVB 
STOCK. 
See  Carriage  of  Freight. 
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BNO^W^  AND  lOB. 

See  Master  and  Servant, 

BNOW  BANK. 

See  Master  and  Servant. 

SPBOIAIi  DAMAQBS. 
See  Carriaj^e  of  Freight, 

BPBOULATIVB  PROFITS. 
See  Carriage  of  Freight, 

STATION-LIMIT  BOARDS. 
See  Master  and  Servant, 

BFSILL  WORM. 

See  Carriage  of  Freight, 

S  T  O  N  B  S-GRAVBL— OUN- 
KBRB. 

See  Master  and  Servant, 

8TRBBT  RAILWAYS. 
See  Imputed  Negligence, 

STRUOTURBS  BRBOTBD  BT 
THIRD  PBRSONS. 
See  Master  and  Servant, 

STUMPS. 

See  Master  and  Servant, 

SUFFBRINGS  OF  FAMILY. 
See  Carriage  of  Freight, 

BURGBONS. 

See  Carriers  of  Passengers, 

SWITCH  STANDS. 

See  Master  and  Servant. 

TBAMS. 

See  Carriage  of  Freight, 

TBELBORAMS. 

See  Carriage  of  Freight, 

TBLBGRAPH  OPBRATORS. 
See  Fellow  Servants, 


TBLBGRAPH      POLBS,     SIG- 
NAL POSTS,  BTO. 

See  Master  and  Servant, 

TBMPORARY  STRUOTURBS. 
See  Master  and  Servant, 

THBATRIOAL  TROUPB. 
See  Carriage  of  Freight, 

THROUGH  SHIPMBNTS. 
See  Carriers  of  Goods, 

TICKBTS  AND  FARBS. 
See  Cart  iers  of  Passengers, 

TOTAL  VALUB. 

See  Carriage  of  Freight, 

TRAIN  DISPATOHBRS. 
See  Fellow  Servants, 

TRAVBLING  BXPBNSBS. 
See  Carriage  of  Freight, 

TRBBS. 

See  Master  and  Servant, 

TRB8PASSBRS. 
See  Crossings, 

WAGBS. 

See  Carfiage  of  freight, 

WAGONS. 

See  Carriage  of  Freight, 

WATBR      TANKS     AND 
SPOUTS. 

See  Master  and  Servant, 

WHO  ARB  SBRVANTS. 
See  Carriers  of  Passengers, 

^WILFULNBSS. 

See  Carriage  of  Freight, 

WISCONSIN  DOCTRINB. 
See  Imputed  Negligence, 
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ABAKDONMBNT. 

See  Rifrht  of  Way. 
Water  Stations. 

ABATEMENT. 
See  Stock  Pens, 

ABBOGATION. 
See  Rules. 

ABSBNOB  OF  PBIOB  AOOI- 
DBNT8. 

See  Crossings, 


ngs. 
Rail 


Street  Railways, 

ABI7SIVB  liANGUAGB. 
See  Carriers  of  Passengers, 

ABUTTBBS. 

See  Eminent  l)omain. 
Railroads  in  Streets, 
Stations  and  Depots, 
Street  Railways. 

AOOIDBNTS  NBAB  TRACK. 
See  Personal  Injuries, 

AOOIDBKTS  ON  TRAOK. 
See  Animals. 
Crossings. 

Imputable  Negligence. 
Licensees. 

Master  and  Servant, 
Negligence. 
Personal  Injuries. 
Railroads  tn  Streets. 
Street  Railways. 
Trespassers. 

Allegation  that  motorman  naed 
all  appliances  at  hand  to  atop 
car  was  provable  under  gen- 
eral issue. 

Montgomery  St.  Ry.  v.  Hast- 
ings   (Ala.),  p.  2f   vol.    S3 
(10  R  R  R). 
Assumption     that     person    on 
track  will  aroid  car. 
Wright  V.  Southern  Ry.    Co. 
(N.  Car.),  p.  677,  vol.  30  (7 
RRR). 
Bridge  habitually  used  by  pub- 
lic for    twenty    years   not   a 
••traveled    place,"  within  at 
meaning  of  statute  providing 
that  failure  to  give  signals  a 
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traveled    place  is  negligence 

per  se. 

Ringstaff  v.    Ivancaster  &  C. 

Ry.     Co.     (S.     Car.),     p. 

652,  vol.  29  (6  R  R  R). 
Care    due   licensees    and   tres- 
passers. 
Illinois     Cent.     R.     Co.      v. 

Bicher    (111.),    p.   226,   vol. 

32  (9  R  R  R). 
Care  due  licensee  crossing  part 
of  right  of  way  used  as  foot- 
path. 
Griswold  V.  Boston  &   M.  R, 

R.     (Mass.),    p.     489,    vol. 

31  (8  R  R  R). 

Care  due  trespasser  on  track. 
Harris  v.    Atlantic   C.  L.  R. 

Co.  (N.   Car.),  p.  132,    vol. 

30  (7RR  R). 
Care  required  of  trainmen  and 
drivers  of  vehicles  in  using 
street. 
Holt  V.    Pennsylvania  R.  Co. 

(Pa.),  p.  804,  vol.  31  (8  R  R 

R). 
Collision    between    wagon   and 
street   car,    sufficiency  of  al- 
legation of  negligence. 
Donohoe   v.  Wilmington  City 

Ry.    Co.    (Del.),  p.  51,  vol. 

32  (9  R  R  R). 
Comparative  negligence,  in- 
struction as  to  effect  of  con- 
tributory negligence  and 
negligence  after  discovenr  of 
peril  not  erroneous  as  inject- 
ing doctrine  of  into  case. 
Harrington  v.     Los    Angeles 

Ry.  Co.  (Cal.),  p.  191,  vol. 

32  (9RRR). 
Concurring  negligence  and  con- 
tributory negligence,  insuffi- 
ciency of  evidence,  in  action 
for  injury  in  collision  be- 
tween bicycle  and  street  car. 
Harrington    v.    Los  Angeles 

Ry.  Co.  (Cal.),  p.  191,  vol. 

32  (9  R  R  R). 

Oontributory  Negligence. 

Bicycle     rider   thinking    car 
was  on  other  track. 
Baldwin  v.  Heraty  (Mich.), 
p.    692,    vol.  33  (10   R    R 
R). 
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Care  required  in  looking^  out 
for  street  cars. 
Dattin  V.  North  Jersey  St. 

Ry.  Co.  (M.    J.),    p.    814, 

vol.  30  (7  K  R  R). 
Conduct  in  walking  upon 
track  in  street,  without 
necessity,  where  injury  not 
intentionally  or  wantonly 
caused. 
Atchison,    T.  Sl    8.  F.  Ry. 

Co.  V,  Bchwindt    (Kan.), 

p.  473,  vol.  31  (8  R  R  R). 
Conduct  of  bicyclist  in  stop- 
ping upon  track  without 
looking  behind  him  as 
affected  by  absence  of  sig- 
nals. 
Zolpher  v.  Camden  A  8.  R. 

Co.    (N.  J.),    p.  470,  vol. 

31  (8  R  R  R). 
Contributory  negligence  and 
negligence   after  discovery 
of  peril. 
Barry  v.  Burlington  Ry.  A 

Light  Co.  (Iowa),  p.  675, 

vol.  29  (6  R  R  R). 
Deaf  man  walking  on    track. 
Roach  9.  Atlanta,  K.  &  N. 

Ry.  Co.  (Ga.),  p.  97,  vol. 

33  (10  R  R  R). 
Direction  of  verdict  for  de- 
fendant because  of  negli- 
gence of  person  working 
near  track  in  stepping  on 
track  within  eight  or  ten 
feet  of  car. 

Gleason  v,   Worcester  Con- 
solidated    8t.      Ry.    Co. 

(Mass.),    p.    759,    vol.  31 

(8R  R  R). 
Does  not  preclude  recovery 
where  defendant's  servants 
should  have  seen  plaintiff's 
danger  in  time  to  avoid  ac- 
cident. 
Klockenbrink  v.   8t.    Louis 

&    M.    R.    R.  Co.    (Mo.), 

p.  63,  vol.    30   (7  R  R  R). 

Driving  timid  horse  on  street 

in    which   is   a   street    car 

track. 

Montgomery     8t.     Ry.    v, 

Hastings     {Ala.),    p.    2, 

vol.  33  (10  R  R  R). 

Epileptic  walking  on  track. 
Marks    v,     Atlantic    Coast 
Line  R.  Co.  (N.  Car.),  p. 
756,  vol.  31  (8  R  R  R). 

Bvidence  sufficient  to  show 
plaintiff  guilty  of  contribu- 
tory negligence  in  crossing 


track. 

Peters  v,  Southern    R.    Co. 

(Ala.),  p.  90,  vol.  30  (7  S 

RR). 
Fact    that  deceased   was  on 
bridge  Vhen  killed  did  not 
show     contributory    negU- 
gence  per  se. 
Harris  v.  Atlantic  C.  L.  R. 

Co.  (N.  Car.),  p.  132,  voL 

30  (7  R  R  R). 
Instruction  that  the  deceased 
would  have  seen  and  heard 
train,  if  at  all  careful,  was 
properly  refused. 
Harris  v.  Atlantic  C.  L.  R. 

Co.  (N.  Car.),  p.  132,  voL 

30  (7  R  R  R). 
Negligence  of  street  railway 
in  running  over  a  drunken 
pedestrian,  and  negligence 
of  the  pedestrian  in  stepping 
so  close  in  front  of  the  car 
that  he  could  not  move  from 
the  place  on  the  track  that 
he  first  reached  before  the 
car  struck  him,  are  so  sub- 
stantially concurrent  that  it 
is  impossible  to  separate 
the  conduct  of  the  pedes- 
trian from  the  injury  itself, 
so  as  to  permit  a  recoveiy 
therefor. 
Richmond   Traction  Co.  9« 

Martin  (Va.),  p.  817,  voL 

32  (9RR  R). 
No  recovery  for  gross  negli- 
gence where  failure  to  show 
ordinary  care  on  part  of 
person  injured  on  street 
railway  track. 
Gleason  v.  Worcester  Con- 
solidated    St.      Ry.    Co. 

(Mass.),  p.  759,  vol.  31  (8 

RRR). 
No  recovery  where  ordinary 
care  on  part  of  person  in- 
jured on  street  railway  track 
could  be  only  conjectural. 
Gleason  v.  Worcester  Con- 
solidated  8t.      Ry.      Co. 

(Mass.),    p.    759,    vol.  31 

(8R  RR). 

Not  necessary  for  jury  to  pass 
on    issue    as  to  last   clear 
chance. 
Harris  v.  Atlantic  C.  L.  R. 

Co.  (N.  Car.),  p.  132,  vol. 

30  (7  R  R  R). 

Not  stepping    off    street   car 
track  to  avoid  car. 
Dooley  v,  Greenfield  ft  T« 
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▲OOIDHNT8     OK    TBAOK— 
Continued. 

B^.    8t.    Rj.  Co.  (Mass.), 

p.  52,  Tot.  32  (9  R  R    R). 
Other  occupant  of  vehicle  re- 
lying on  care  of  its  driyer. 
United  Rjs.  &  Electric  Co. 

V,  Biedler  (Md.),   p.    110» 

vol.  33  (10  R  R  R). 
Presumption     that      injured 
person  exercised  due  care. 
Cox    V.    Wilmington    City 

Ry.  Co.  (Del.),  p.  818,  vol. 

30  (7  R  R  R). 
Proximate  cause   fixing   lia- 
bility   where     both    negli- 
gence     and     contributory 
negligence. 
Cox    V.     Wilmington    City 

Ry.    Co.    (Del.),    p.    818, 

vol.  30  (7  R  R  R). 
Question  for  jury. 
Harrington  v,  Los  Angeles 

Ry.    Co.    (Cal.),    p.    191, 

vol.  32  (9  R  R  R). 
Riding    railroad    tricycle    in 
dense  fog. 
Dilas   V.    Chesapeake  A  O. 

Ry.    Co.    (Ky.),    p.    712, 

vol.  30  (7RR  R). 
Shown  by  evidence  that  plain- 
tiff's contributory  negli- 
gence in  jumping  on  or  off 
train  while  in  motion,  or  in 
sitting  on  cross  tie,  was 
'the  cause  of  his  injuries. 
Givens   v.  Louisville   A  N. 

R.    Co.    (Ky.),  p.  11,  vol. 

30  (7  R  R  R). 
Stopping     vehicle    within    a 
few  feet  of  street  car  track. 
Montgomery     St.     Ry.    v. 

Hastings     (Ala.),    p.    2, 

vol.  33  (10  R  R  R). 
Sudden    peril    from    another 
cause. 
Chattanooga    Electric    Ry. 

Co.  V.  Cooper  (Tenn.),  p. 

709,  vol.  30  (7  R  R  R). 
Sudden    peril    from   another 
cause,  instruction. 
Chattanooga    Electric    Ry. 

Co.  V.  Cooper  (Tenn.),  p. 

709,  vol.  30  (7  R  R  R). 

Violation  of  ordinance  limit- 
ing speed  of  bicycles. 
Harrington  v.  Los  Angeles 
Ry.    Co.    (Cal.),    p.   191, 
vol.  32  (9RR  R). 

Whether  leaving  horse  un- 
hitched, in  violation  of  or- 
dinance, may  be  the  proxi- 
mate cause  of  injury  to 
wagon  to    which  It    is    at- 


AOOIDBNTS     ON     TBAOK— 
Coniinued, 

tached. 

Munroe  v.  Hartford  St.  Ry. 
Co.    (Conn.),   p.    47,  vol. 
33  (10  R  R  R). 
Defendant  entitled  to  judgment 
on  special  findings,  in  action 
for    death    of    person    killed 
while  walking  on  track. 
St.    Louis   A  8.  F.  R.  Co.  v. 
Karns  (Kan.),  p.  753,   vol. 
30  (7RR  R). 
Defendant  street    railway   not 
entitled  to  instruction  declar- 
ing admissibility  of  evidence 
of  the  fact  that   plaintiff  did 
not   count  on  negligence     in 
running  car  at  a  high  rate  of 
speed    and   failing    to    ring 
gong. 

Klocken  brink  v.    St.  Louis  A 
M.  R.  R.    Co.  (Mo.),  p.  63, 
vol.  30  (7  R  R  R). 
Direction  of    verdict    for    de- 
fendant     properly       refused 
where  plaintiff,  upon  meeting 
a   street   car,    was  run    into 
from   the   rear  after  driving 
upon  the  other  track. 
Adams  v.  Camden   A   Subur- 
ban Ry.  Co.  (N.  J.),  p.  790, 
vol.  31  (8  R  R  R). 
Duty   to   take   care   of  injured 
trespasser. 

Union   Pac.   Ry.  Co.  v.  Cap- 
pier  (Kan.),  p.  771,  vol.  30 
(7  R  R  R). 
Evidence. 

Admission  of  motorman  that 
he,  on  another  line,  had 
some  trouble  with  his  car 
was  improperly  elicited  on 
cross-examination. 
Munroe  v.  Hartford  St.  Ry. 

Co.    (Conn.),   p.    47,  vol. 

33  (lORRR). 
Expert  testimony  as  to  within 
what  distance  a  car  may  be 
stopped. 
Atlanta  Ry.  A  Power  Co.  v. 

Monk  (6a.),   426,  vol.    32 

(9RRR). 
Failure  of  motorman   to  obey 
company's    rule    requiring 
sounding  of  gong. 
Stevens  v.  Boston  Elevated 

Ry.    Co.    (Mass.),   p.  24, 

vol.  33  (10  R  R  R). 
Method  of  stopping  cars  un- 
der given  circumstances. 
Atlanta   Ry.  A  Power  Co. 

V.    Monk    (Qa.),   p.    426, 

vol.  32  (9  R  R  R). 
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AOOIDBNTS     ON     TRACK— 
Continued, 

Of  previotiB  failnres  to   give 
street  car  ugoala,  in  action 
for  injury  to  pedestrian. 
Djer  V,  Union   R.    Co.    (R. 

I.),   p.    782,    vol.  31   (8R 

RR). 
Ordinance,    admissibility 
where  speed  in  violation  of 
is  chari^ed. 
Jones  V,  Charleston   A   W. 

C.  Rj.  Co.    (S.   Car.),  p. 

702,  vol.  30  (7  R  R  R>. 
Speed,  effect  of  curves. 
Atlanta   Ry.    A  Power  Co. 

V.    Monk    (Ga.),    p.    426, 

vol.  32  (9  R  R  R). 
Testimony  of  engineer. 
Marks    v.    Atlantic    Coast 

Line  R.  Co.  (N.  Car.),  p. 

756,  vol.  31  (8  R  R  R). 

Use  of  track  by  pedestrians, 

f  leading, 
ones   V.   Charleston   ft  W. 
C.    Ry.  Co.  (8.  Car.),  p. 
702,  vol.  30  (7  R  R  R). 

Fact  that  many  people  passed 
along  the  track  at  about  the 
place  and  hour  of  the  accident 
was  relevant  to  the  question 
of  wantonness. 
Alabama  Great  Southern   R. 

Co.  V,  Guest   (Ala.),  p.  441, 

vol.  32  (9  R  R  R). 

Failure    of   employees    to   use 
their   best   judgment    in   as- 
sisting   plaintiff     just   after 
accident. 
Griswoid  v,    Boston   &  M.  R. 

R.  (Mass.),  p.  489,    vol.  31 

(ft  R  RR). 

Failure  to  have   headlight   not 
negligence   when   dense   fog 
would    have   rendered  it  use- 
less. 
Dilas  V.  Chesapeake  A  O.  Ry. 

Co.  (Ky.),  p.  712,  vol.  30  (7 

R  RR). 

Finding  that  engineer  saw  team 
when  engine  was  six  hundred 
feet  from  it  was  controlling 
on  question  of  defendant's 
negligence. 

Johnson  v.  Chicago,  M.  A 
St.  P.  Ry.  Co.  (Iowa),  p. 
199,  vol.  33  (10  R  R  R). 

Instruction  erroneous  for  prac- 
tically construing  ordi- 
nance as  only  prohibiting 
the  negligent  leaving  of 
horses  unhitched  in  streets. 
Munroe   v.    Hartford  St.  Ry. 


AOOIDBNTS     ON    TELAOK— 
Continued. 

Co.  (Conn.),    p.    47,  voL  33 

(10  R  R  R). 
InsuflBciency    of     evidence    of 
negligence     where       bicycle 
rider   was    killed    by    street 
car. 
Baldwin  v.    Heraty    (Mich.), 

p.  692,  vol.  33  (10  R  R  R). 
InsuflSciency  of  evidence  tend- 
ing to  discriminate  between 
injury  received  by  plaintiff 
being  struck  and  that  caused 
by  delay  in  releasing  her 
from  car. 
Griswoid  v.  Boston    A  M.  R. 

R.    (Mass.),    p.  489,  vol.  31 

(8  R  R  R). 
Insufficiency     of    evidence   to 
show  that  injury  to   licensee 
on    track   resulted    from  wil- 
fulness or  wantonness. 
Illinois     Cent.     R.    Co.      v, 

Bicher    (Ul.),   p.    226,  voL 

32  (9  R  R  R). 
Insufficiency  of  evidence  to 
show  wantonness  where  per* 
son  in  suburbs  was  injured  by 
train  running  fifty  miles  an 
hour. 
Peters   v.    Southern   R.  Co., 

(Ala.),  p.   90,  vol.  30    (7  S 

Last  clear  chance,   liability  on 
account  of  motorman'ft  Ml- 
ure  to  use. 
Harrington     v,  Los    Angeles 

Ry.  Co.  (Cal.),  191,  p.  voU 

32  (9  R  R  R). 
Liability     for     death    of    boy 
struck   by  a  car  after  being 
kicked   from   another  car  by 
its  motorman. 
Pinder   v.   Brooklyn  Heights 

R.  Co.  (N.  Y.),  p.  743,  voL 

30  (7RRR). 
Liability  for  injury  to  one  who 
had  been  a  trespasser. 
Monahan   v,   Chicago,   M.  A 

St.    P.  Ry.  Co.  (Minn.),  p. 

761,  vol.  30  (7  R  R  R). 

Liability  on  account  of  engi- 
neer's mistake  in  supposing 
that  child  would  get  off  bridge 
to  avoid  train. 

Louisville  A  N.  R.  Co.  v* 
Vanarsdell's  Adm'r  (Ky.), 
p.  1,  vol.  33  (10  R  R  R). 

Motorman  *s  conduct  as  affected 
by  sudden  emergency. 
Ackerman  v.  Union  Traction 

Co.  (Pa.),   p.  485,  vol.  31  (8 

RR  R). 
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AOOTOBNTS     ON    TBAOK— 
Continued. 

Negligence  alter  discoyery  of 
peril  entitled  plaintiff  to  re- 
cover. 

Atlanta  Ry.  St   Power   Co.  v. 
Monk    (Ga.)»  P*  426,  yol.  32 
(9RRR). 
Negligence  after  discovery   of 
peril,  aufSciency  of  evidence. 
Marks  v,  Atlantic  Coast  L/ine 
R.  Co.  (N.  Car.),  p.  756,  vol. 
31  (8  R  R  R). 
Negligence     and    contributory 
negligence. 

Cox  V.  Wilmington  City  Ry. 
Co.  (Del.),  p.  818,  vol.  30 
(7  R  R  R). 

Negligence  for  company  to  mn 
train  within  limits  of  city 
without  ringing  bell  or  blow- 
ing whistle,  as  required  by 
Code  of  Ala.  §  3440. 
Peters   v.    Southern    R.    Co. 

(Ala.),    p.  90,    vol.   30  (7  R 

RR). 

Negligence  in  operation  of  elec- 
tric car  colliding  with  an- 
other vehicle  depending  upon 
distance  in  which  car  should 
have  been  stopped  after  other 
vehicle  should  have  been 
seen. 

Zolpher  v,  Camden  A  8.  Ry. 
Co.  (N.  J.),  p.  470,  vol.  31 
(8R  R  R). 

Negligence  was  a  question    for 
jury  where  failure  to  properly 
control  speed  of  street  car  go- 
ing down  grade. 
Westphal  v.  St.    Joseph,  etc., 

St.  Ry.  Co.  (Mich.),  p.  435, 

vol.  32  (9  R  R  R). 

Person  standing  within  space 
between  tracks  was  on  track 
within  meaning  of  allegation 
of  declaration. 

Potter  V.  I^viton  (111.),  p. 
625,  vol.  29  (6  R  R  R). 

Presumption  that   boy   sitting 
on  cross  tie  will   avoid   dan- 
ger. 
Givens  v.  Louisville  A  N.  R. 

Co.  (Ky.),  p.    11,  vol.  30  (7 

RR  R). 

3E^esumptlon  that  person  seen 
near  track  will  avoid  danger. 
Waldron  v.  Boston   A  M.    R. 

R.    (N.    H.),    p.  54,  vol.  30 

(7  R  R  R). 
Wolf    V.    City    A     Suburban 

Ry.    Co.    (Ore.),    p.      777, 

vol.  30  (7  R  R  R). 


AOOIDBNT8     ON    TBAOK-* 
Continued, 

Presumption  that  person   seen 
on  track  will  avoid  train. 
Carrier  v.  Missouri  Pac.  Ry. 

Co.    (Mo.),    p.  585,  vol.    30 

(7RR  R). 
Proximate     cause,    negligence 
after  discovery  of  plaintiff's 
peril,     and    not    contribuory 
negligence. 
Harrington   v,    Los   Angeles 

Ry.  Co.  (Cal.),  p.   191,  vol. 

32  (9  R  R  R). 
Proximate  cause  where  child 
ordered  from  moving  car 
alighted  uninjured  upon  pile 
of  sand,  which  gave  away, 
causing  him  to  slide  under 
car. 
Richmond     Traction    Co.    v. 

Wilkinson     (Va.),    p.   723, 

vol.  30  (7  R  R  R). 
Questions  for  jury,  negligence 
and  contributory  negligence, 
in  action  for  injuries  to  per- 
son in  wagon  on  steam  rail- 
road track. 
Holt  V,  Pennsylvania   R.  Co. . 

(Pa.),  p.  804,   vol.  31,  (8  R 

RR). 
Question  for  jury  whether  street 
railway  company  was  negli- 
gent in  failing  to  give  sig- 
nals after  having  assumed 
the  duty  of  giving  them,  in 
action  for  injury  to  laborer 
in  street. 
Daum    V.    North   Jersey    8t« 

Ry.    Co.    (N.   J.),    p.    814, 

vol.  30  (7  R  R  R). 
Running  train  at  speed  of  fifty 
miles  an   hour  through    sub- 
urbs not  evidence  of  wanton- 
ness. 
Peters   v.    Southern   R.     Co. 

(Ala.),    p.  90,  vol.    30  (7  R 

R  R). 
Speed  in  violation  of  ordinance 
as  evidence  of  negligence. 
Smith    V.    Atlanta   A  C.  Air 

Line   R.    Co.  (N.  Car.),  p. 

218,  vol.  32  (9  R  R  R). 

Speed  in  violation  of  ordinance 
as  negligence. 
Jones  V,  Charleston  A  W.    C. 

Ry.  Co.  (S.    Car.),   p.   702, 

vol.  30  (7  R  R  R). 

Speed  in  violation  of  ordinance 
not  negligence  with  respect 
to  licensee. 

Illinois  Cent.  R.  Co.  v. 
Bicher  (111.),  p.  226,  vol. 
32    (9  R  R  R). 
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8nfficiency  of  evidence  of  de- 
fendaot's  negligence,  where 
deceased  was  killed  on  bridge. 
Harris  v.  Atlantic  C.  L.    R. 

Co.    (N.    Car.),  p.  132,  vol. 

30  (7  R  R  R). 
SnfBciency  of  evidence  of  neg- 
ligence of  parents   in   allow- 
ing child  to  go  upon  track. 
Corbett  v.  Oregon  Short  Line 

R.  Co.    (Utah),  p.  736,  vol. 

30  (7  RRR). 
Bnfficiency  of  evidence  of  neg- 
ligence  where    boy   on    side 
steps     of     freight    car    was 
killed  by  street  car. 
Ackerman  v.  Union  Traction 

Co.  (Pa.),  p.    485,    vol.    31 

(8  RRR). 
Snfficiencyof  evidence  to  jus- 
tify the  finding  that  motor- 
man  should  have  seen  plain- 
tiff's wagon  in  time  to  have 
avoided  accident. 
Klockenbrink  v,  St.  Louis  & 

M.  R.  R.  Co.    (Mo.),  p.  63, 

vol.  30  (7  R  R  R). 
Sufficiency  of  evidence  to  sus- 
tain verdict  for  plaintiff 
where  boy  six  years  old  was 
killed  on  track  near  school- 
house  by  electric  railway  car 
running,  without  giving  sig- 
nals, at  excessive  speed. 
Hoon  V.  Beaver  Valley  Trac- 
tion Co.  (Pa.),  p.   556,  vol. 

30  (7  R  RR). 
Verdict  for  plaintiff,  injured 
while  unloading  wagon 
backed  against  curb,  by 
street  car  which  approached 
without  warning,  after  mo- 
torman  should  have  seen  sig- 
nal to  stop. 
McFarland     9.    Consolidated 

Traction  Co.    (Pa.),  p.  673, 

vol.  31  (8  R  R  R). 
Verdict  for  plaintiff   sustained 
by  evidence. 
Sutliff    V.    Pennsylvania   R. 

Co.  (Pa.),  p.    732,  vol  31  (8 

R  R  R). 
Wanton  negligence,  instruction 
as  to  what  constitutes. 
Harrington  v.   Los    Angeles 

Ry.  Co.  (Cal.),   p.  191,  vol. 

32  (9  RRR). 
Wantonness,     instruction     not 
erroneous     for     using    term 
reckless. 
Harrington     9.    Los   Angles 

Ry.  Co.  (Cal.),  p.  191,  vol. 

32  (9  R  R  R). 


WiUful  kiUing  of  trespasser 
guilty  of  contributory  negli- 
gence, evidence  sufficient  to 
estabUsh  liability. 
Alabama  Great  Southern  R. 
Co.  9.  Guest  (Ala.),  p. 
441,  vol.  32  (9  R  R  R). 

ACTIONS. 

See  Children. 

Death  by  Wrongful  Act. 

ACT  OF  OOD. 

See  Carriers  of  Live  Stock. 
Carriers  of  Passengers. 

Definition. 
Henry   Sonnebom   A    Co.  v. 
Southern  Ry.  Co.  (S.  Car), 
p.  318,  vol.  31  (8  R  R  R). 

ADDITIONAIi  BBRVmiDB. 

See  Electric  Railways, 
Railroads  in  Streets, 
Street  Railways. 

ADJACBNT  LAND& 
See  J\iblic  Lands. 

ADMINISTRATORS. 

See  Death  by  Wrongful  Ad. 


See  Right  of  Way. 

Interest   of  public   preventing 

right  of  way  being   acquired 

by  adverse  possession. 

McLucas  V.  St.  Joseph,  6l  6. 

I.    R.    Co.    (Neb.),   p.  342, 

vol.  30  (7  R  R  R). 

ADVHRSB  X7BBR. 
See  Right  of  Way. 

AQB. 

See  Carriers  of  Ftissengers. 
Personal  Injuries. 

AGBMOy. 

See  Carriers  of  Goods. 
Fellow  Servants, 
Master  and  Servant. 

Ojfficers. 

AOBNTa 

See  Carriers  of  Goods. 

AGGRAVATION. 

See  Carriers  of  Passengers^ 


See  SiaHonsand  De^is. 
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AMBNDMBNT8. 

See  Corporations, 
Street  Railways, 
Taxation, 

ANIMALS. 

See  Frightening  Teams, 
Master  ana  Servant, 
Stocky  Injuries  to, 

Carelesaness  amonnting  to  de- 
sign in  failing  to  see  dog  on 
track,  and  in  failing   to   sig- 
nal. 
Kansas  City,  M.  &  B.  R.  Co. 

V,  Hawkins  (Miss.),  p.  480, 

vol.  31  (8  R  R  R). 
Liability  of  railroad  for  killing 
dogs,  under  I^lorida  statute. 
Florida  Cent.  &  P.  R.  Co.  v, 

Davis    (Fla.),    p.    447,  Yol. 

30  (7RR  R). 
Not  liable    for  killing   dog  on 
track. 
Strong     V,    Georgia    Ry.    & 

Electric  Co.  (6a.),  p.    474, 

vol.  32  (9RR  R). 

ANNBXATION     OF     TBRRI- 
TORY. 

See  Carriers  of  Passengers, 

ANNOTANOB. 
See  Damages, 

ANNTJITY  TABLBS. 
See  Damages, 

APPABBNT  AUTHORITY. 
See  Carriers  of  Passengers, 


See  Damages, 

Eminent  Domain, 
Improvements, 
Railroad  Aid, 
Railroads  in  Streets, 
Street  Railways, 

Review. 

Amount  of  damages. 
Chicago  &  E.  I.  R.    Co.   v. 
Beaver  (111.),    p.  641,  vol. 
29  (6R  R  R). 
Contributory   negligence  not 
made   basis  of  motion    for 
nonsuit  in  trial  court. 
Boyle  V,  Union  Pac.  R.  Co. 
(UtaH),    p.    5,    vol.    31  (8 
R  R  R). 
Damages  for  wrongful  death. 
Corbett    v,    Oregon    Short 
Line   R.    Co.    (Utah),  p. 
736,  vol.  30  (7  R  RR.) 


AP^l^Al^ConHnued. 

Fraud    in    procuring   release 
of  claim  for  damages. 
Indiana,  D.  &  W.  R.  Co.  v. 

Fowler  (111.),  p.  715,  vol. 

30,  (7  R  R  R). 

It  could  not  be  presumed  on 
appeal  that  switchstand 
causing  death  of  brakeman 
was  not  in  dangerous  prox- 
imity to  track. 
Wright  V,  Chicago,  etc.,  R« 

Co.    (Ind.),    p.    314,    vol. 

30  (7  R  R  R). 

Overcoming   presumption    of 
negligence     arising     from 
mere     proof    of    injury    to 
stock  on  track. 
Southern  Ry.    Co.     v.    Hill 

(Ga.),  p.  568,  vol.  29  (6  R 

RR). 

Transmission  of  coin  tendered 
as  fare  to  appellate  court. 
Mobile  St.  Ry.  Co.   v,  Wat- 
ters  (Ala.),    p.    184,    vol. 
29  (6RRR). 

When  finding  of  existence  of 
con  tri  bu  tory         negligence 
will  be  disturbed. 
Green  v,  Los  Angeles  Term- 
inal   Ry.  Co.    (Cal.),    p. 
117,  vol.  30  (7  R  R  R). 

Time  of  taking  in  personal  in- 
jury cases,  under  Connecticut 
statute. 

Hayden  v.  Fair  Haven  A  W. 
R.  Co.  (Conn.),  p.  32,  vol. 
33  (10  R  R  R). 

APPLXANOBS. 

See  Carriers  of  Passengers, 
Fires  Set  by  Locomotives, 
Master  and  Servant, 
Street  Railways, 

APPRBHBN8ION    OF    DAN- 
OBR. 

See  Children, 

ARRBST. 

See  Carriers  of  Passengers, 
Malicious  Prosecution, 

Liability  of  railroad   company 
for  false  arrest  and  malicious 
prosecution  instituted  by  rail- 
way policemen. 
Tucker   v,    Krie  Ry.  Co.  (N. 

J.),  p.  774,   vol.  30    (7  R  R 

R). 

ARRIVAL. 

See  Interstate  Commerce, 
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▲88AI7LT8. 

See  Carriers  of  Passengers. 
Master  and  Servant. 
Trespassers, 

ASSIGNMEENTS. 

See  Carriers  of  Freight. 

ASSISTINa  PASSBNGEEEIS. 
See  Carriers  of  Passengers. 

ASSUMPTION  OF  OARB  B7 


See  Carriers  of  Live  Stock. 

ASSUBCPTIOH  OF  RISKS. 

5^^  Carriers  of  Live  Stock. 
Carriers  of  Passengers. 
Crossings. 

Afastef  and  Servant. 
Personal  Injuries. 
Stations  and  Depots. 

ATTAOHICBNT. 

Can   employed      in    interatHte 
commerce* 

Wall  v.  Norfolk  &  W.  R.  Co. 
(W.  Va.),  p.  580,    vol.  29(6 
RRR). 
Cara  in  poaaeaaion  of   another 
company       under     contract. 
Wall  V.  Norfolk  &  W.  R.  Co. 
(W.  Va.),  p.  580,  vol.  29  (6 
RR  R). 
Railroad  property. 
Wall  V.  Norfolk  A  W.  R.  Co. 
(W.  Va.),  p.   580  vol.  29  (6 
RR  R). 

ATTORNBT'S  FBBS. 

See  Constitutional  Law. 
Fences. 
Fires. 

AUTOMATIO  OOUPLBRS. 
See  Employers^  Liability  Acts, 
Master  and  Servant. 

AWARD. 

5^^  Eminent  Domain. 

BAOGAOB. 

See  Carriers  of  Passengers. 

Carrier    not    inanrer   of    hand 
baggage  in  day  coach. 
Naahville,  C.  &  St.  L».  R.  Co. 
v.    UUie    (Tenn.),   p.  590, 
vol.  33  (10  R  R  R). 
Liability       for     baggage     aa 
affected  by  fact  that   paaaen- 
:er  did  not  accompany  it. 
Vood    v.  Maine  Cent.  R.  Co. 
(Me.),    p.    721,  vol.  32  (9  R 
R  R). 
Liability    for  loaa  or  ijiyxty   to 
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'BAQOtAOiB—ConHnued. 

paaaenger'a      personal     ba^- 

Wood  v.  Maine  Cent.    R.    Co. 

(Me.),  p.    721,  vol.  32  (9  R 

RR). 
Paying  overweight  chargea  on 
baggage   not  of  itaelf  notice 
to  company   that   trunk   con- 
tained merchandiae. 
niinoia  Cent.  R.  Co.  v,  Mat- 

thewa  (Ky.),  p.  769,  voL  29 

(6  R  R  R). 
Preaumption       of      negligence 
ariaing  from   injury   to   pas- 
senger'a  baggage. 
Thomas  v.  Southern   Ry.  Co. 

(N.  Car.),  p.    860,     vol.    29 

(6RR  R). 
Railroad  insures   hand  baggage 
placed    by     passenger    under 
berth  in  sleeping  car. 
Naahville,  C.  A  St.  L.  R.  Co. 

v.    Lillie    (Tenn.),  p.    590, 

vol.  33  (10  R  R  R). 
There  was  no  want  of  ordinary 
care  on  the  part  of  the  carrier 
respecting  the  custody  of 
plaintiff's  trunk,  deposited  in 
baggage  room  during  hia  de« 
lay  in  calling  for  it. 
Wood    V.  Maine  Cent.  R.  Co, 

(Me.),  p.   721,  vol.  32  (9  R 

RR). 
Traveler  not  owner  of  gooda, 
but  liable  for  them,  may  be 
treated  aa  owner  for  purpose 
of  bringing  action  againat 
carrier  for  damagea. 
niinoia  Cent.  R.   Co.  v.  Mat- 

thewa    (Ky.),    p.  769,    voL 

29  (6  R  R  R). 
What  conatitutea. 
niinoia  Cent.  R.  Co.    v.  Mat- 

thewa  (Ky.),  p.  769,  vol.  29 

(6  R  R  R). 

BIOYOUBS. 

See  Accidents  on  Track. 
Crossings. 

BUIi  OF  P ARTIOTTIiABS. 
See  Personal  Injuries. 

BILLS  OF  LADING. 

See  Carriers  oj  Freight. 
Carriers  of  Goods, 
Carriers  of  Live  Stock. 
Connecting  Carriers. 

Effect  of  mere  receipt  of   bill 
of  lading  on  prior  contract. 
Farmera'  Loan  &  Truat  Co. 

v.    Northern   Pac    P.    Co. 

(C.  C.  A.),  p.   852,    vol.  3a 

(7  R  R  R). 
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BILLS  OF  LADING— G7/i/V. 

Fact  that  bill  of  lading  al- 
lefired  in  form  prescribed  by 
Code  of  Alabama  contained 
special  limitation  of  common 
law  liability  did  not  constitute 
rariance. 
Nashville,  C.  &  St.  h.  Ry.  v. 

Cody    (Ala.),    p.   636,    vol. 

32  (9RRR). 
Negotiation  of    as    ratification 
of  its  terms. 
Farmers'  Loan  A  Trnst   Co. 

V.  Northern    Pac.    R.     Co. 

(C.    C     A.),  p.  852,  vol.  30 

(7  R  R  R). 
Shipper  of  goods,  who  informed 
the  connecting'  carrier  that 
he  held  bills  of  lading  for  the 
goods,  was  estopped  from  dis- 
puting the  fact. 
Schlichting  V.   Chicag^o,  etc., 

Ry.     Co.     (Iowa),    p.    597, 

vol.  32  (9  R  R  R). 

BOARD  OF  HEALTH. 

See  Carriers  of  Passengers, 

BONDHOLDBBS. 

See  Mortgages. 

BONDS. 

See  Officers, 

Raihoad  Aid, 

Estoppel,  in  foreclosure  pro- 
ceeding, to  claim  that  bonded 
indebtedness  should  be  scaled, 
on  the  ground  that  cost  of 
construction  of  railroad  was 
less  than  par  value  of  bonds. 
Central  'Trust   Co.    of   New 

York  V,  Washington  County 

R.  Co.  (Me.),    p.  883,    vol. 

31  (8  R  R  R). 
Street  railway  bonds  equal   in 
priority. 
City   of   Lincoln  v.    Lincoln 

St.    Ry.  Co.  (Neb.),  p.  892, 

vol.  30  (7  R  R  R). 
Street  railway   bonds   negotia- 
ble. 
City  of  Lincoln    v.    Lincoln 

St.  Ry.    Co.  (Neb.),  p.  892, 

vol.  30  (7  R  R  R). 

BBAKBMBN. 

See  Master  and  Servant, 

BRANCH  RAILROADS. 

Right   to   acquire  or  construct 
under  Virginia  statute. 
Zircle   V,    Southern   Ry.   Co. 

(Va.),    p.  861,   vol.  32  (9  R 

RR). 

10  R  R  R— S3 


BRIDGBS. 

See  Accidents  on  Track, 
Master  and  Servant. 

BUMPBRS. 

See  Master  and  Servant. 

BURDBN  OF  PROOF. 

See  Carriers  of  Passengers, 
Contributory  Negligence, 
Death  by  Wrongful  Act, 
Fires, 
Negligence, 


See  Criminal  Law, 

BURNING  OF  FIJSB. 
See  Street  Railways, 

CALLING. 

See  Constitutional  Law, 

CAPITAL  STOCK. 
See  Taxation, 

CARB. 

See  Negligence, 

CARBLBSS. 

See  Negligence, 

CARLI8LB  TABLBS. 
See  Damages, 

CAR  RBNTALS. 

See  Carriers  of  Goods. 

CARRIBRS. 

See  Bills  of  Lading. 

Carriers  of  Live  Stock, 
Carriers  of  Mail, 
Carriers  of  Passengers, 
Common  Carriers, 
Connecting  Carriers, 
Constitutional  Law, 
Express  Companies, 
Fires  Set  by  Locomotives, 
Street  Railways, 
Warehousemen, 

CARRIBRS  OF  FRBIGHT. 
See  Carrie fs  of  Goods, 
Connectin/s"  Carriers, 
Constitutional  Law, 
Interstate  Commerce, 
Railroad   Commissioners, 

CARRIBRS  OF  GK>ODS. 
See  Bills  of  Lading, 
Carriers  of  Freight, 
Carriers  of  Live  Stock, 
Carriers  of  Mail, 
Connecting  Carriers, 
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OABRIBRS  OF  GOODS— Cbfi- 

tinu^d. 

See  Constitutional  Law, 
Interstate  Commerce, 
Railrocut  Commissioners. 

Arbitrary  charges  for  operating 
private  side  tracks  not  an- 
tborized  by  Wisconsin  statute. 
Ohio   Coal   Co.  V.   Whitcomb 

(C.  C.  A.),  p.  274.    vol.  32 

(9  R  R  R). 
As  matter  of  law,  seventy-five 
or  eighty  days  after  the 
contract  for  them  is  made 
is  not  a  reasonable  time 
within  which  to  deliver  cars 
for  the  transportation  of 
timt)er. 
Otttland    v»  Seaboard   A.    L. 

Ry.    Co.  (N.    Car.),  p.  476, 

vol.  33  (10  R  R  R). 
Authority  of   carrier   to   make 
and  modify  regulations  gov- 
erning manner   of   receiving 

goods.  «_  ^    « 

Harp  V.  Choctaw,  O.  A  G.  R* 

Co.  (C.  C.  A,),  p.   823,  vol. 

32  (9  R  R  R).  ^  ,   ^ 

Authority    of   general    freight 
agent  to  contract   to   furnish 
cars  for  freight. 
Outland   V.    Seaboard  A.    u. 

Ry,  Co.  (N.  Car.),    p.    476, 

vol.  33  (10  R  R  R). 
Beginning  of  relation. 
Stapleton  r.  Grand  Trunk  Ry. 

Co.  (Mich.),  p.   332,  vol.  32 

(9R  RR). 
Bill  of  lading,  right  of   holder 
to  possession  of  goods. 
Ryan  v.  Great  Northern  Ry. 
Co.  (Minn.),    p.    315,    vol. 

31  (8  R  R  R). 
Carrier    not    liable    for    delay 
caused   by  act   of  shipper  in 
requiring    production  of   bill 

of  lading. 

Schlichting  w.  Chicago,  etc., 

Ry.  Co.  (Iowa),  p.  597,  vol. 

32(9RRR). 
Carrier  not  liable   for   loss  of 
freight   from  seizure  by  law 
ofiBcers     under    prima    facie 
valid  authority. 
Southern  Ry.  Co.  v.  Heymann 

(Ga.),    p.    574,  vol.  32(9  R 

R  R). 
Consideration     for    agreement 
not  to  enforce  stipulation  ex- 
empting carrier  from  liability 

for  fire. 

Texas   &  P.    R.    Co.  v.    Cau 

(U.    S.),    p.   239,  vol.  30  (7 

RRR). 


OABRUBBS  OF  GOOD&-CIwh 

tinned. 

Constitutionality  of  statute   of 
Alabama  authorizing  assign- 
ment  of  claim  against  carriers 
for  injuries  to  property. 
Louisville   &   N.   R.    Co.    f. 

Landers  (Ala.),  p.  96,    vol. 

29  (6  R  RR). 
Contract    to    furnish    cars   for 
freight,    sufficiency    of   evi- 
dence. 
Outland    V,    Seaboard  A.   L. 

Ry.    Co.    (N.  Car.),  p.  476, 

vol.  33  (lORR  R). 
Conversion  where   delivery    to 
consignee    without   presenta- 
tion of  bill  of  lading  or  pay- 
ment of  draft. 
Marshall  &  Michel  Grain  Co. 

V.    Kansas   City,    Ft.  S.  & 

M.    R.    Co,    (Mo.),   p.  299, 

vol.  32  (9  R  R  R). 

Damages. 
Elements     of   damages     fot 
breach   of  contract  to  hanl 
car   containing  scenery  of 
theatrical  company. 
Illinois    Cent.     R.    Co.    v. 
Byrne  (III.),  p.    845,  voL 
32  (9  R  R  R). 
Measure  of  damage  for  breach 
of  contract  to  furnish   can 
for  freight. 

Outland  V.  Seaboard    A.  L. 
Ry.    Co.    (N.    Car.),    p. 
476,    vol.    33    (10  RRR). 
Railroad,  for  breach   of  con- 
tract to  furnish  cars  for  the 
transportation,  of    timber, 
was   liable  for  damages  on 
account  of  the  timber  cut  at 
the  time  of  the  contract,  as 
well  as  that  thereafter  cnt, 
including   that  cut  after  it 
gave   notice   that   it  could 
not  furnish  cars. 
Outland  V.  Seaboard   A.  L. 
Ry.  Co.  (N.  Car.),  p.  476, 
vol.  33  (10  R  R  R). 
Defective  indictment,  in  luxwe- 
cution  for  running  trains  on 
SundA3'. 

Vaughan   v.   State  (Ga.),    p. 
25,  vol.  29  (6  R  R  R). 
Defenses   where  failure  to  fur- 
nish ice  cars. 

Mathis  V.  Southern  Ry.  Co. 
(S.  Car.),  p.  825,  voL  30 
(7  R  R  R). 

Delay. 

Failure  to  notify  consignee 
of  arrival  of  goods  as  delay 
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iinued, 

in  shipment. 

Alabama  Ik  V.  R.  Co.  v.  J. 

M.    &.    C.     B.    Poandei* 
,    (MiM.),    p.    268,  vol.     32 

(9  R  R  R). 
SuflBcieucy  of    declaration. 
Alabama  &  V.  R.  Co.    v.  J. 

M.     A    C.     B.     Pounder 

(Misa.),  p.  268,  vol.  32  (9 

RRR). 

Demurrage. 

Application    of     Miaaiaaippi 
atatute  giving  carrier  a  lien 
for  demurrage  chargea. 
New  Orleana  &  N.  K.  R.  Co. 

V,    George  &  Co.  (Miaa. ), 

p.  786,  vol.  32  (9R  R  R). 
Delivery,     what     conatitutea 
under  demurrage  rule*. 
New    Orleana   &   N.   B.  R. 

Co.     V.    George    A      Co. 

(Miaa.),  p.  786,  vol.  32  (9 

R  R  R). 
Demurrage   rule   prohibiting 
diacrimination,        applica- 
tion. 
New   Orleana   &   N.    E.  R. 

Co.      V.    George     &    Co. 

(Miaa.),    p.    786,   vol.    32 

(9RRR). 
Right  to  charge  rental  for  uae 
of  cars  after  expiration   of 
reasonable     time    for    un- 
loading. 
Schumacher   v.    Chicago  & 

N.    W.    Ry.  Co.  (111.),  p. 

644,    vol.   33    (10  R  R  R). 

Right   to   lien  on  freight  for 

car  rentala  where  unreaaon- 

able  delay  in  unloading. 

Schumacher  v.    Chicago   ik 

N.    W.    Ry.  Co.  (III.),  p. 

644,  vol.  33  (10  R  R  R). 
Where  demurrage  ia  due  on 
aeveral  cara  conatituting  a 
ahipment,  the  charge  for 
each  car  need  not  be  en- 
forced againat  it  aeparately, 
but  enough  may  be  retained 
to  satisfy  the  charge 
againat  all. 
New    Orleana   &   N.   E.  R. 

Co.    V*     George     &    Co. 

(Miaa.),  p.  786,  vol.  32  (9 

RRR). 

Discrimination. 

Conatitutional  proviaion  of 
Kentucky  against  discrimi- 
nation doea  not  prohibit  a 
railroad  from  charging 
through   rate  which  ia  leaa 
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than    the   anm   of  the  local 

rates   between    two  points. 

Southern    Ry.  in  Kentucky 

V.   Commonwealth  (Ky.), 

p.  837,  vol.  32  (9  R  R  R). 

Conatruction      of     long    and 

abort   haul   clause   of   Ky. 

St.,  §  820. 

Commonwealth    v,    Cheaa- 

peake  &  O.  R.  Co.  (Ky.), 

p.  184,  vol.  30  (7  R  R  R). 

Defective  indictment  againat 

carrier  for  diacrimination, 

under  Code  of  Kentucky. 

Commonwealth    v.    Cheaa- 

peake  A  O.  R.  Co.    (Ky.), 

p.  183,  vol.  30  (7  R  R  R). 

Duty    to     carry    newapapera 

without  diacrimination. 

Memphia  Newa  Pub.  Co.  v. 

Southern  Ry.  Co.  (Tenn. ), 

p.  202,  vol.  31  (8  R  R  R). 

Duty    to    receive    and    carry 

without  discrimination. 

Bedford-Bowling      Green 
Stone  Co.  v.  Oman  (Ky. ), 
p.  249,  vol.  31  (8  R  R  R). 
Illegal  diacrimini&tion  in  car- 
rying newspaper. 

Memphia  Newa  Pub.  Co.  v. 

Southern  R.  Co.  (Tenn.), 

p.  202,  vol.  31  (8  R  R  R). 

Insufficiency  of  indictment  of 

carrier  for  diacrimination. 

Commonwealth    v.     Cheaa- 

peake  &  O.  R.  Co.    (Ky. ), 

p.  182,  vol.  30  (7  R  R  R). 

Joint   use  of  terminal  track 

ao  aa  to  make  entire   track 

part   of  defendanta'  termi- 

nala. 

Ohio  Coal  Co.  v.  Whitcomb 
(C.  C.  A.),  p.  274,  vol.  32 
(9  RRR). 
Railroad    station    agent    haa 

no    authority    to     contract 

with    a  shipper   for   trana- 

portation   at    a  lower   rate 

than  that  allowed  to  othera. 

Myar  v.  St.  LfOuia  South- 
western Ry.  Co.  (Ark.), 
p.  814,  vol.  32  (9  RRR). 

Shipper  not  estopped    to    re- 
cover  sum    paid    by  agree- 
ment to  pay  discriminating 
charges. 
Ohio  Coal  Co.  v.  Whitcomb 

(C.  C.  A.),  p.  274,  vol.  32 

(9  RRR). 

The  furnishing  of  cara  to 
mine  ownera  to  be  loaded 
on  their  apur   tracka,  while 
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refusing,  accordinsr  to  car- 
rier's regulations,  to  fur- 
nish cars  for  Loading  on 
the  station  track  to  plain- 
tiff, who  had  constructed 
no  spur  track,  did  not  con- 
stitute the  giving  of  an  un- 
due preference,  either  under 
the  common  law  or  the 
statute  of  Arkansas. 
Harp  V.  Choctaw,  O.  A  6. 
R.  Co.  (C.  C.  A.),  p. 
823,  vol.  32  (9  R  R  R). 
Under  Const,  of  Ky. ,  §  215, 
prohibiting  carriers  from 
discriminating  in  rates,  a 
company  may  charge  more 
for  shipping  a  high  grade 
coal  used  for  domestic  pur- 
poses than  for  shipping  low 
grade  coal. 

Commonwealth     v.    Louis- 
ville  A  N.  R.    Co.  (Ky.), 
p.  13,  vol.  29    (6  R  R  R). 
Validity    of   regulations    for 
receiving  freight  as  affected 
by  fact  that  they  discrimi- 
nate, With  respect  to  facili- 
ties, against  those   who   do 
not  comply  with  them. 
Harp  V.  Choctaw,  O.  A  G.  R. 
Co.    (C.    C.    A.),    p.  823, 
vol.  32(9RR  R). 
Effect    of    plaintiff's  discover- 
ing   that    cars  were   insuffi- 
ciently    iced     before     they 
started,    where      no     oppor- 
tunity   to    remedy  situation. 
Johnson  v.    Toledo,    S.  A  M. 
Ry.    Co.  (Mich.),    p.     137, 
vol.  31  (8  R  R  R). 
Effect     on     bona    fida    trans- 
feree's     right      to     recover 
goods    without  surrender   of 
bill  of  lading,  in  violation  of 
statute,    that     it    had     been 
fraudulently  altered. 
Mairs  v.    Baltimore  A   O.  R. 
Co.    (N.    Y.),   p.    238,    vol. 
31  (8  R  R  R). 
Evidence   of   distance  of    con- 
signee's home  from    station, 
where  issue  as  to  reasonable 
time  for  unloading. 
Schumacher  v.  Chicago  A  N.. 
W.  Ry.    Co.    (111.),    p.  644, 
vol.  33  (10  R  R  R). 
Evidence    of    failure    to    ship 
goods  sufficient  to  go  to  jury. 
Porter   v.  Raleigh,    etc.,    R. 
Co.    (N.  Car.),  p.  249,  vol. 
30  (7  RRR). 
Finding  by  the  jury  that   rail- 
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way  company  was  liable  for 
articles  lost  in  shipment  wUl 
not  be  disturbed  on  appeml, 
where  the  only  issue  .was  a 
question  of  fact. 
Choctaw   A   M.    Ry.    Co.    v. 

Walker  (Ark.),  p.    784,  y6L 

32  (9  R  R  R). 
Liability  for  failure  to  furnish 
iced  cars. 
Mathis   V,    Southern  Ry.  Co. 

(S.  Car.),  p.  825,  vol.  30  (7 

RR  R). 
I/iability  for  failure  to  ship  as 
affected     by    failure    of    re- 
frigerator company  to  furnish 
cars. 
Mathis   V.    Southern  Ry.  Co. 

(S.  Car.),  p.  825,  vol.  30  (7 

R  RR). 
Liability  for  loss  from  fire  after 
arrival  at  destination. 
Missouri   Pac.  Ry.  Co.  v.  Li. 

Newberger  A  Bro.  (Kan.)« 

p.  218,  vol.  31  (8  R  R  R). 

Limiting  Liability. 

Provision  in  bill  of  ladinic 
limiting  carriers'  liability 
to  the  damages  resulting 
only  from  negligence  of 
itself  or  agents  reasonable 
and  binding. 

Louisville  A   N.    R.  Co.  v. 
Landers     (Ala.),    p.    96, 
vol.  29  (6  R  R  R). 
Right  under  §  5,    art.  1,    ch. 
72,    Comp.   St.   Neb.     Chi- 
cago,   R.  I   &  P.    Ry.  Co. 
9.    Collier    (Neb.),  p.   34 
vol.  31(8  R  R  R). 
Where,  in  an   action   against 
a   railroad    company   on    a 
bill  of  lading,  the  declara- 
tion is  in   form  prescribed 
by  Alabama  Code,  that  the 
bill  introduced  in  evidence 
contains  special  limitations 
on  the  common  law  liability 
constitutes  no  variance. 
Louisville  A  N.    R.  Oo.    v. 
Landers    (Ala.),     p.    95* 
vol.  29  (6  R  R  R). 
Mandamus,  in  what  county  pro- 
ceedings may  be  instituted. 
Loraine  v,   Pittsburg,  J.,  E« 
A  E.  R.  Co.    (Pa.T,  p.  306, 
vol.  32  (9  R  R  R). 

Mandamus  where  carrier  il- 
legally refuse  to  furnish  cars. 
Loraine   v.  Pittsburg,  J.,  E. 

A  E.    R.    Co.  (Pa.),  p.  306t 

vol.  32  (9  R  R  R). 
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MisdeliTery  to  BtraDger,  carrier 
could  waive  tort,  and  sue  for 
valne  without  averment  and 
proof  of  aaaignment  by  con- 
signor of  hia  interest. 
Johnson,    Nesbitt   A    Co.    v, 

Gnlf     A    Chicago    R.    Co. 

(Miss.),    p.    640,    vol.  30  (7 

RRR). 
Negligence  in  allowing  shipper 
to  handle  car  with   defective 
brake,  instruction. 
Boyd   V,    Seaboard   Air  Line 

Ry.    Co.    (S.   Car.),  p.  123, 

vol.  32  (9  R  R  R). 

'  Negligence  in  failing  to  notify 
consignee's  agent  of  arrival 
of  goods,  although  consignee 
had  been  notified  by  mail. 
Alabama  ft  V.  R.  Co.  v.  J. 
M.  A  C.  B.  Pounder  (Miss.), 
p.  268,  vol.  32  (9  R  R  R). 

No  agreement  as  to  amount  of 
freight  charges  between 
shipper  and  railroad's  agent 
was  established. 
Myar  v,  St.  Louis  South- 
western Ry.  Co.  (Ark.),  p. 
814,  vol.  32  (9  R  R  R). 

Objection  that  statute,  provid- 
ing that  tariff  fixed  by  rail- 
road commission  should  be 
kept  posted  up  for  at  least 
five  days  before  it  should  go 
into  effect,  was  not  complied 
with  could  not  be  made  upon 
appeal. 

Myar  v.  St.  Louis  Southwest- 
em  Ry.  Co.  (Ark.),  p.  814, 
vol.  32  (9  R  R  R). 

Only  superintendent  of  trans- 
portation indictable  under 
statute  of  Georgia  prohibit- 
ing certain  trains  from  run- 
ning on  Sunday. 
Vaughan  v.  State  (Ga.),  p. 
25,  vol.  29  (6  R  R  R). 

Party  in  whose  name  action 
should  be  brought,  under 
statute  of  Georgia  requiring 
any  connecting  carrier  to 
give  information  where 
freight  has  been  lost. 
Central  of  Georgia  Ry.  Co. 
V.  Murphey  (Ga.),  p.  28, 
vol.  29  (6  R  R  R). 

Plaintiff  could  not  be  compelled 
to  contribute  proportional 
part  of  expenses  incurred  in 
establishing  certain  train 
service,  in  action  for  discrim- 
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tinued. 

ination    in     carrying    news- 
papers. 
Memphis  News   Pub.    Co.  v. 

Southern  Ry.  Co.  (Tenn.), 

p.  202,  vol.  31  (8  R  R  R). 
Question     whether     loss    was 
proximately  caused  by    ship- 
per's  negligence  in    loading 
was  for  the  jury. 
E«lgin,  etc.,  R.    Co.   v.  Bates 

Mach.    Co.    (ni.),    p.     256, 

vol.  30  (7  R  R  R). 
Railroad  not  liable  for  injuries 
to  goods  from  usual  delay 
where  it  had  no  notice  of  the 
urgency  of  the  shipment. 
Choctaw    A    M.    Ry.    Co.    v. 

Walker  (Ark.),  p.    784,  vol. 

32  (9  R  R  R). 

Railroad  not  relieved  of  Liabil- 
ity for  breach  of  contract  to 
furnish  cars  for  the  transpor- 
tation of  freight  by  the  fact 
that  it  used  reasonable  effort 
to  procure  freight  cars. 
Outland  V.    Seaboard   A.    L. 

Ry.  Co.  (N.  Car.),    p.    476, 

vol.  33  (10  R  R  R). 

Ratification     of     unauthorized 
contract    by    agent    to    ship 
goods. 
Porter   v,    Raleigh,    etc.,  R. 

Co.    (N.  Car.),  p;  249,  vol. 

30  (7  R  R  R). 
Refusal  to  furnish  cars,  imma- 
terial     that    other    shippers 
were  refused. 
Loraine  v,    Pittsburg,  J.»  E. 

A  E.    R.    Co.  (Pa.),  p.  306, 

vol.  32  (9  R  RR). 

Rev.      St.     1889     of   Missouri* 
§  2629,    prohibiting  discrimi- 
nation   in   freight  charges  is 
not  repealed. 
McGrew  v,  Missouri  Pac.  Ry. 

Co.    (Mo.),    p.    855,  vol.  32 

(9  R  R  R). 

Right  of  owner  to  have  freight 
diverted  pending  transporta- 
tion. 

Ryan  v.  Great  Northern  Ry. 
Co.  (Minn.),  p.  315,  vol.31 
(8R  RR). 

Right  to  deliver  to  consignee 
without  production  of  evi- 
dence of  ownership  where 
no  bills  of  lading  were  is- 
sued. 
Schlichting  v.  Chicago,  etc., 

Ry.  Co.  (Iowa),  p.  597,  vol. 

32  (9RR  R). 
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Rival  publiftfaer  without  equi- 
ties on  account  of  expenses 
incurred  through  establish- 
ment of  certain  train  services* 
in  action  for  discrimination 
in  carrying  newspapers. 
Memphis  News  Pub.    Co.    v. 

Southern  Ry.   Co.  (Tenn.), 

p.    202,    vol.    31  (8  R  R  R). 
Rules  and  regulations,   author- 
ity to  make. 
Chicago,  R.  I.   A   P.  Ry.  Co. 

V.     Colby    (Neb.),    p.    283, 

vol.  32  (9RRR). 
Rules  and  regulations,   reason- 
ableness  questioM    for  court. 
Chicago,  R.  I.  A  P.    Ry.   Co. 

V.     Colby    (Neb.),    p.    283, 

vol.  32  (9  R  R  R). 

Rules  of  a  carrier  imposing 
reasonable  demurrage  charges 
on  consignee  for  delay  in  un- 
loading cars  are  enforceable. 
New  Orleans  A  N.  B.  R.  Co. 

t/.  Geprge  A  Co.  (Miss.),  p. 

786,  vol.  32  (9  R  R  R). 

Servant  of  consignee   had    no 
right   to   presume  as  to   safe 
condition    of  car  he  was  un- 
loading. 
Sykes    v,    St.    I^ouis  A  S.  F. 

R.    Co.    (Mo.),   p.  772,  vol. 

32  (9  R  R  R). 

Termination  of  relation. 
Stapleton     v.    Grand    Trunk 
Ry.    Co.    (Mich.),    p.    332, 
vol.  32  (9  R  R  R). 

The  fact  that  publisher  solicited 
institution  of  certain  service 
and  expended  money  did  not 
make  train  a  special  one,  so 
as  to  render  discrimination  in 
carrying  newspapers  legal. 
Memphis  News  Pub.  Co.  v. 
Southern  Ry.  Co.  (Tenn.), 
p.  202,  vol.  31  (8  R  R  R). 

Through  shipment  though 
company  had  no  express 
contract  with  person  who 
made  it  a  practice  to  carry 
goods  from  railroad  station 
to  their  destination. 
Southern  Ry.  in  Kentucky  v. 

Commonwealth     (Ky.),    p. 

837,  vol.  32  (9  R  R  R). 

Validity  of  contract  to  haul  car 
in  violation  of  Illinois  stat- 
ute providing  that  no  freight 
car  shall  run  in  the  rear  of 
passenger  cars. 
Illinois  Cent.  R.  Co.  v.  Byrne 


(111.),  p.   845,    vol.  32  (9    R 

R  R). 
Validity     of    joint    traffic    ar- 
rangement   under     Ky.    St-t 
§820. 
Commonwealth  v,  Chesapeake 

A  O.  R.    Co.  (Ky.),  p.  184, 

vol.  30  (7  R  R  R). 
Validity     of      tracing    act    of 
Georgia  could  not  be  tested  bj 
motion  for  nonsuit. 
Savannah  F.  A   W.  R.  Co.  v. 

Elder  (Ga.),  p.  223,  vol.  30 

(7  R  R  R). 
Verdict   properly    directed    for 
defendant  in  action  for  dam- 
ages to  perishable  fruit  from 
delay. 
Burnham  v,    Alabama   Sl  V. 

Ry.  Co.  (Miss.),  p.  17,  vol. 

29  (6  R  RR). 
Where  cotton  belonging  to  T.  Sl 
Co.  was  delivered  by  carrier 
to  stranger  by  mistake,  as- 
signment by  T.  &  Co.  of  his 
interest  transferred  right 
to  sue  carrier. 
Johnson,    Nesbitt   &    Co.    9. 

Gulf     &    Chicago    R.    Co. 

(Miss.),    p.    640,    vol.  30  (7 

R  RR). 
Where  a  railroad  agreed  to  haul 
a  car,  one  of  the  drawbars  of 
which  was  broken,  by  attach- 
ing the  good  end  of  it  to  a 
locomotive  or  train,  it  waived 
any  objection  that  the  car 
was  not  in  proper  condition 
for  transportation. 
Illinois     Cent.      R.      Co.    v. 

Byrne  (Ul.),  p.  845,   vol.  32 

(9  R  R  R). 
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See  Carriers  of  Goods, 
Connecting  Carriers, 
Constitutional  Law, 
Interstate  Commerce, 
Master  and  Servant, 

Additional  notice  of  other   in- 
juries within  reasonable  time 
after    their  discovery    where 
cattle  had  been  removed. 
Louisville    &  N.    R.    Co.    v. 

Landers  (Ala.),  p.   96,  vol. 

29  (6  R  R  R). 
Assumption  of  all  risks  except 
those  from  act  of  God  or  pub-* 
lie  enemy. 
Herring  v,  Chesapeake  &,  W. 

R.    Co.    (Va.),    p.  262,  vol, 

32  (9RRR). 
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Assttmption  of  risks  by  shipper 
riding  on  free  pass  to  enable 
him  to  care  for  stocli. 
Chicago,    B.    &   Q.  R,  Co.  v. 

Troyer  (Neb.),  p.    797,  yol. 

32  (9  R  R  R). 
Breach  of  common  law  duty  or 
special  contract,  effect  of  va- 
riance. 
Lake   Erie   A    W.   R.    Co.  v. 

Holland  (Ind.),  p.  735,  vol. 

32  (9  R  R  R). 
Burden  of  proof  on  carrier  to 
show  that  injuries  did  not  re- 
sult from  its  own  negligence, 
though  shipper  accompanied 
stock. 
Nelson  v.  Great  Northern  Ry. 

Co.  (Mont.),  p.  311,  vol.  32 

(9RR  R). 
Burden   of   proving    assent   to 
contract. 

Cleveland,  etc.,  R.  Co.  v.  Pat- 
ton   (III.),  p.  336,  vol.  32  (9 

R  R  R). 
Carrier  not  liable  for  nondeliv- 
ery to  person  designated  by 
mortgagor,  where  the  cattle 
were  consigned  by  mortgagee 
to  commission  firm  in  order 
to  protect  payment  of  mort- 
gage debt. 
Johnston  v.  Chicago,  B.  A  Q. 

R.  Co.  (Neb.),  p.   744,  vol. 

32  (9  R  R  R). 

Carrier  not  liable  for  shipper's 
failure  to  feed  and   water  ac- 
cording to  contract. 
Lewis     V.    Pennsylvania   R. 

Co.  (N.  J.),  p.  731,  vol.  32 

(9  R  RR). 

Common  carrier  not  liable  to 
mortgagor  for  diversion  of 
property  delivered  to  mort- 
gagee upon  breach  of  condi- 
tions. 

Johnston  v.  Chicago,  B.  A 
Q.  R.  Co.  (Neb.),  p.  744, 
vol.  32  (9  R  R  R). 

Contributory  negligence,  ques- 
tion for  jury  where  shipper 
unloading  car  failed  to  see 
approaching  train. 
Brown  v.  Pontiac,  O.  N.  R. 
Co.  (Mich.),  p.  644,  vol.  31 
(8RR  R). 

Damages. 

Instruction  authorising  recov- 
ery of  expenses  for  feeding 
rendered  necessary  by  con- 
dition of  sheep  at  place  of 


OARBIER8  OF  LIVB  STOCK 

— Continued, 

• 

delivery  was   erroneous,  as 
allowing  double  damages. 
Nelson    v.   Great  Northern 
Ry.  Co.  (Mont.),  p.    311, 
vol.  32  (9RRR). 
Measure  of  damages  for  inju- 
ries to  stock  in  transit. 
Cleveland,  etc.,  R.    Co.    9. 
Patton  (111.),  p.  336,  vol, 
32  (9  R  R  R). 
Defective  car,  finding  not  war- 
ranted. 

Central  of  Georgia  Ry.  Co. 
V.  James  (Ga.Jt  P*  If  vol. 
32  (9  R  R  R). 

Delay. 

Delay   incident    to    ordinary 
transportation,  definition. 
Southern  Pac.  Co.  v.  Amett 
(C.  C.  A.),  p.  538,  vol.  33 
(10  R  R  R). 
Delay,    insufficiency  of   evi- 
dence of  negligence  where  it 
was  necesssry  to  hold  cattle 
on  account  of  sickness  and 
death  of  one  of  them. 
Lewis   V.  Pennsylvania  R. 
Co.  (N.  J.),  p.  731,  vol.  32 
(9R  R  R). 
Delay  in  transportation,  suffi- 
ciency of  evidence. 
Johnston  v.  Chicago,    B.  A 
Q.    R.  Co.  (Neb.),  p.  744, 
vol.  32  (9  R  R  R). 
Liability  for  delay. 
Nelson    v.   Great  Northern 
Ry.  Co.   (Mont.),  p.  311, 
vol.  32  (9  R  R  R). 
Delivery  of  car  to  shipper  where 
no  formal  delivery. 
Brown    v,    Pontiac,   O.  A  N. 
R.  Co.  (Mich.),  p.  644,  vol. 

31  (8  R  R  R). 

Duty  to  furnish  shipper  riding 
on  free  pass  to  care  for  stock 
safe  passageway  from  car 
to  station. 

Chicago,  B.  A  Q.  R.  Co.  v. 
Troyer  (Neb.),  p.   797,  vol. 

32  (9  R  R  R). 

Effect  of  shipper's   agreement 
to  care   for   stock   while    in 
transit. 
Central   of  Georgia  Ry.  Co« 

V.  James    (Ga.T,    p.  1,  vol. 

32  (9  RR  R). 
Estoppel   of   shipper  to    deny 
authority  of  his  agent  to  en- 
ter into  contract  of  shipment. 
Central   of   Georgia  Ry.  Co. 

V.    James  (Ga.T,  p.  1,  vol. 

32  (9  R  R  R). 
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Evidence. 

Burden  of  provinK   that  de- 
fect in  car  was  not  patent. 
Witlianm     v.      Central    of 
Georgia    Ry.    Co.    (6a.), 
p.  839,  vol.  30  (7  R  R  R). 
Conversations  between  plain- 
ti£f  and  defendant's  agents 
relative   to  the  transporta- 
tion  of   the   cattle,  in    the 
course   of  snch  transporta- 
tion, as  res  gestae. 
Louisville   A   N.  R.  Co.  v. 
Landers     (Ala.),    p.    96, 
vol.  29  (6  R  R  R). 
Error     in      excluding    testi- 
mony of     turfmen     as    to 
value  of  horses. 
Louisville   A  N.  R.  Co.  v. 
Frasee  (Ky.),  p.   22,  vol. 
29  (6  R  RR). 
Expert  testimony  as  to  value 
of  cattle. 

Louisville  &   N.    R.  Co.  v. 
Landers  (Ala.),  p.  96,  vol. 
29  (6  R  R  R). 
Of  delay  not  admissible   un- 
der complaint. 
Central  of  Georgia  Ry.  Co. 
V.  James  (Ga.),  p.  1,  vol. 
32  (9  R  R  R). 
Pedigree  of  horses. 
Louisville   &   M.  R.  R.  Co. 
V,     Frazee    (Ky.),  p.  22, 
vol.  29  (6  R  R  R). 
Waybill  was  not  evidence  of 
contract  for  through  trans- 
portation. 

Herring  v.    Chesapeake    A 
W.  R.  Co.  (Va.),    p.    262, 
vol.  32  (9RRR). 
Injuries  from  natural  propensi- 
ties   of      animals,    liability. 
Lewis    V.    Pennsylvania    R. 
Co.  (N.  J.),  p.   731,  vol.  32 
(9R  RR). 
Instruction     as     to     carrier's 
knowledge  of  storm  when  ac- 
cepting  shipment   warranted 
by  evidence. 

Nelson  v.  Great  Northern  Ry. 
Co.    (Mont.),    p.    311,    vol. 
32  (9  R  R  R). 
Insufficiency  of  alternative  al- 
legations of  negligence. 
Louisville   A    N.    R.  Co.    v. 
Duncan    A   Orr   (Ala.),   p. 
144,  vol.  31  (8  R  R  R). 
Insufficiency  of  evidence  as  to 
cause  of  injuries  to  live  stock 
in  transit. 
Western  Maryland  R.   Co.   v. 
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Landis  (Md.),  p.  20,  vol.    29 
(6  R  R  R). 
Judicial    notice  of  increase   in 
traffic,  in  action  for  delay. 
Chinn    v,    Chicago  A  A.  Ry. 
Co.    (Mo.),    p.    289,  vol.  31 
(8  R  R  R). 
Liability  for  death  by  disease. 
Klair  v.    Wilmington  Steam- 
boat Co.  (Del.),  p.  821,  voL 
30  (7  R  R  R). 
Limiting  Liability. 

Agreement  as  to  value. 
Central  of  Georgia  Ry.  Co. 

V.    Glascock    A    Warfield 

(Ga.),    p.    292,    VOL  32  (9 

RR  R). 
Nelson    v.   Great  Northern 

Ry.   Co.    (Mont.),  p.  311, 

vol.  33  (9  R  R  R). 
Burden  on   shipper   to   prove 
that     loss    did    not    result 
from  negligence. 
Morse     v.    Canadian    Pac« 

Rv.    Co.     (Me.),    p.  296, 

VOL  32  (9  R  R  R). 
Carrier   cannot  free  itself  of 
the  duty  to  furnish  proper 
cars. 
Lake   Erie  A  W.  R.  R.  Co. 

V.  Holland  (Ind.),  p.  735» 

VOL  32  (9  R  R  R). 
Consideration  essential. 
Lake  Brie  A    W.  R.  R.  Co. 

V.  Holland  (Ind.),  p.  735, 

vol.  32  (9  R  R  R). 
Contract  uf  shipment   cannot 
be    varied   by   evidence  of 
custom. 
McMillan  v.  American  JEQzp. 

Co.   (Iowa),   p.  453,    vol. 

33  (10  R  R  R). 
B^ailure  of  shipper  to  send 
person  in  charge,  according^ 
to  contract,  did  not  release 
carrier  from  liability  on 
account  of  defects  in  cara 
known  to  carrier  but  hid<^ 
den  from  shipper  selecting 
them. 
Lake   Brie   &    W.    R.    Co. 

V.  Holland  (Ind.),  p.  735, 

VOL  32  (9  R  R  R). 
Freeing     itself    by    contract 
from  its  usual  common  law 
duties   does  not  change  the 
true  character  of  a  carrier' a. 
employment,    and    it   is   a 

Eublic  carrier  still, 
fake  Brie  &  W.    R.  Co.   v. 
Holland     (Ind.),    p.    735,. 
VOL  32  (9  R  R  R). 
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Invalidity  of  contract,  suffi- 
ciency of  allegations. 
Lake  Brie   Sl    W.  R.  Co.  v. 

Holland     (Ind.),    p.    735, 

vol.  32  (9  R  R  R). 

Liability  limited  to  that  of 
private  carrier  for  hire  in 
consideration  of  reduced 
rate. 

Central  of  Georgia  Ry.  Co. 
V.  Glascock  %  Warfield 
(Ga.),  p.  292,  vol.  32  (9 
RRR). 

Liability  on  account  of  hid- 
den defects,  known  to  car- 
rier, in  car  selected  by 
shipper  under  special  con- 
tract. 

Lake  Brie  A  W.  R.  Co.  v. 
Holland  (Ind.),  p.  735, 
vol.  32  (9  R  R  R). 

Limiting  liability  to  expense 
incurred  by  reason  of  negli- 
gent delay,  e£fect  of  con- 
tract. 

Boaley  v,  Baltimore  &.  O. 
R.  Co.  (W.  Va.),  p.  458, 
vol.  33  (10  R  R  R). 

Biay  limit  liability  for  losses 
not  resulting  from  negli- 
gence. 

Morse  v,  Canadian  Pac.  Ry. 
Co.  (Me.),  p.  296,  vol.  32 
(9RR  R). 

Negligence* 

Paul   V.    Pennsylvania    R. 
Co.    (N.    J.),  p.  586,  vol. 
.  33  (10  R  R  R). 

Reduced  rate  a  sufficient  con- 
sideration. 
Lake   Erie  A  W.  R.  Co.  v. 

Holland    (Ind.),    p.    735, 

vol.  32  (9  R  R  R). 

Reduced   rate,    bill  of  lading 
not   conclusive,    but    facts 
may    be     shown    by    parol 
evidence. 
Lake   Brie  &  W.  R.  Co.  v. 

Holland     (Ind.),    p.    735, 

vol.  32  (9  R  R  R). 

Right  to  limit  liability. 
Morse   v.    Canadian     Pac. 
Ry.    Co.     (Me.),    p.    296, 
vol.  32  (9  R  R  R). 

Right    to   limit    liability  for 

delay,  statute. 

Nelson  v.    Great   Northern 

Ry.  Co.  (Mont.),   p.    311, 

vol.  32  (9  R  R  R). 

Shipper  not  bound   by  clause 

10  R  R  R— 54 


of   accepted   bill  of  lading 
fixing  value  of  horse. 
Louisville   A   N.   R.  Co.  v, 
Frazee    (Ky.),  p.  22,  vol. 
29  (6  RRR). 
Special  contract  merely  con- 
stitutes a  defense  in  so  far 
as  exemptions   from  liabil- 
ity    which    it   creates    are 
valid ;  and  does  not  prevent 
shipper   from   maintaining 
action    for   breach   of  com- 
mon law  duties. 
Nelson    v.    Great  Northern 
Ry.  Co.    (Mont.),  p.  311, 
vol.  32  (9  R  R  R). 
Whether    state   court   should 
apply  law  of  place  of  con- 
tract    to     controversy    re- 
specting  right  of  common 
carrier  to  limit  its  liability 
for    negligence    to    agreed 
valuation  is   not  a   federal 
.  question. 

Pennsylvania     R.     Co.    v. 
Hughes,      etc.     (C.    S.), 
p.  764,  vol.  32  (9  R  R  R). 
No  liability  for  failure   to  feed 
and    water    where    duty    as- 
sumed by  shipper. 
Paul     V,     Pennsylvania     R. 
Co.  (N.  J.),  p.    586,  vol.  33 
(10  RRR). 

Notice  of  claim    given    within 
reasonable  time  after  discov- 
ery  of   injury,  where   cattle 
had  been  removed. 
Loaisville  &  N.  R.  R..Co.  v. 

Landers  (Ala.),  p.  96,  vol. 

29  (6  R  R  R). 

Notice  of  claim  on   account  of 
loss. 
Nelson  v.  Great  Northern  Ry. 

Co.     (Mont.),  p.    311,    vol. 

32  (9  RRR). 

Not   liable   where   storm  prox- 
imate cause  of  injury. 
Herring  v.  Chesapeake  &  W. 

R.  Co.  (Va.),    p.    262,    vol. 

32  (9  R  R  R). 

Presumption      of      negligence 
from  delay. 
Bosley  v.     Baltimore     &   O. 

R.  Co.   (W.    Va.),     p.    458, 

vol.  33  (10  R  R  R). 

Proximate     cause     where     in- 
jury   from   storm  after    neg- 
ligent delay. 
Herring   v.  Chesapeake  A  W. 

R.    Co.    (Va.),    p.  262,  vol. 

32  (9  R  R  R). 
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Quettioti  for  jury,  rebuttal  of 
presumption  of  negligence 
from  delay. 

Boaley  v.  Baltimore  A  O.  R. 
Co.    (W.   Va.),  p.  458,  vol. 
33  (10  R  RR). 
Question  for  jury  whether  de- 
lay caused  by  ''car  famine." 
Chinn   v.    Chicago  &  A.  Ry. 
Co.    ^Mo.)f    P-    289,  vol.  31 
(8  R  R  R). 
Question     for     jury     whether 
shipper,  injured  while  unload- 
ing, had  right  to  assume  that 
car    had     been    delivered   to 

him. 

Brown    ».   Pontiac,   O.  A  N. 

R.     Co.     (Mich.),     p.    644, 

vol.  31  (8  R  R  R). 
Right  to  recover  for  violation 
of  federal  statute  prohibiting 
the  confinement  of  cattle  in 
cars  for  more  than  twenty- 
eight  hours  without  feed  and 
water  not  prevented  by  ship- 
per's failure  to  demand  the 
stoppage  of  the  train,  or  to 
notify  the  carrier. 
Southern   Pac.  Co.  v.  Amett 

(C.    C.    A.),  p.  538,  vol,  33 

(10  R  R  R). 
Storm  no  excuse  where  carrier 
had   knowledge  of  it  before 
accepting  shipment. 
Nelson  v.  Great  Northern  Ry. 

Co.    (Mont.),    p.   311,   vol. 

32  (9RRR). 
Sufficiency  of  complaint  in  ac- 
tion for  injury  from  exposure 
to    storms    after    negligent 
delay  in  shipping. 
Nelson    v.     Great    Northern 

Ry.    Co.    (Mont.),   p.   311, 

vol.  32  (9  R  R  R). 
Sufficiency     of    complaint    in 
action   in   tort  for   breach  of 
common  law   duties   in  ship- 
ment of  stock. 
Nelson  v.  Great  Northern  Ry. 

Co.    (Mont.),    p.    311,   voL 

32  (9  R  R  R). 
Sufficiency  of  evidence  to  es- 
tablish    liability,    in    action 
for  delay.  ^    ^    „ 

Chinn  v.   Chicago  A  A.  Ry. 

Co.    (Mo.),  p.    289,    vol.  31 

(8  R  R  R). 
Validity  of  contract  providing 
for  care  of  stock   by  shipper 
even  during  delay. 
Lewis    V.    Pennsylvania  R. 
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Co.  (N.  J.),    p.  731,  voL  32 

(9  R  R  R). 
Violation  of  contract,  complaint 
must  set  out   contract. 
Nelson  v.  Great  Northern  Ry. 

Co.    (Mont.),    p.    311,    vol, 

32  (9  R  R  R). 

Where,  under  bill  of  lading  re- 
quiring notice  of  injury  be- 
fore removal,  the  only  notice 
given  to  carrier  as  to  death 
of  the  cattle  was  for  certain 
cattle  that  had  died  before 
removal,  recovery  could  not 
be  had  for  cattle  that  died 
after  removal. 
Louisville    A   N.    R.    Co.    tr. 

Landers  (Ala.),  p.    96,  voL 

29  (6  R  R  R). 

OABRIBR8  OF  MAIL. 

A  carrier  of  mail  liable  for  its 
own  negligence,  but  not  for 
negligence  or  tortious  acts  of 
subordinates  in  the  selection 
of  whom  it  has  exercised 
ordinary  care. 
Bankers'     Mutual     Casualty 

Co.  V.  Minneapolis,    St.  P. 

A   S.  S.  M.  Ry.  Co.  (C.  C. 

A),  p.    16,  vol.  29  (6   R    R 

R). 
Finality  of  judgment  of  federal 
circuit  court  of  appeals,  in 
suit  against  railroad  engaged 
in  carrying  mail,  to  recover 
value  of  registered  package 
lost  through  alleged  .negli- 
gence, where  its  jurisdiction 
depends  entirely  on  diverse 
citizenship,  and  plaintiff  re- 
lied on  principles  of  general 
law. 

Bankers'   M.   C.  Co.  v.  Min- 
neapolis, etc.,  Ry.  Co.  (C. 

C.  A.),  p.  618,    vol.   33  (10 

RRR). 

Insufficiency  of   complaint   ia 

action  for  loss  of  mail. 

Bankers'  Mutual  Casualty  Co. 

V.  Minneapolis,  St.   P.    S. 

S.    Ry.  Co.    (C.    C.  A.),  p. 

16,  vol.  29  (6  R  R  R). 

Liability  of  carriers  of  mail  as 
public  agents   of   the  United 
States. 
Bankers'    Mutual      Casualty 

Co.    V.    Minneapolis,     St. 

P.    A   S.    S.    M.  Ry.    Co. 

(C.    C.  A.),  p.  16,  vol.    29 

(6RR  R). 
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See  Bagfcage. 
Damages, 

Death  by  Wrongful  Act 
Evidence, 
Personal  Injuries, 
Stations  and  Depots. 
Street  Railways, 
Tickets  and  Fates, 
Witnesses, 

Abaeuce  of   negligence  where 
passenger    on    station    plat- 
form was  struck  by  car. 
Botson    V,    Erie   R.    Co.    (N. 

J.),    p.  279,    vol.    31    (8    R 

R  R). 
Abusive     language     does    not 
justify  the  commission  of  an 
assault  by  conductor  on  pas- 
senger. 
Birmingham   Ry.,    Light   A 

Power  Co.  v,  Mullen  (Ala.), 

p.  265,  vol.  33  (10  R  R  R). 
Apparent  authority  of  train- 
master to  take  passenger  on 
freight  train  binding  upon 
carrier, 
Dysarc  v.  Missouri,  K.    &  T. 

Ry.  Co.   (C.  C.  A.),  p.  197, 

vol.  31  (8  R  R  R). 
Arrest     for     evasion   of   fare, 
harmless  error  in  excluding 
evidence,    as    to  conductor's 
scope  of  duty. 
Crowley   v,    Fitchburg   &  L. 

St.  Ry.  Co.  (Mass),  p.  584, 

VOL  33  (10  R  R  R). 
Assaults  by  employees,  liabil- 
ity. 
Birmingham    Ry.    A  Electric 

Co.    V.    Mason     (Ala.),    p. 

305,  voL  31  (8  R  R  R). 
Assumption  of  risk,  burden  of 
proof. 
Citizens'  St.  R.  Co.  v.    Jolly 

(Ind.),  p.  175,    VOL  31  (8  R 

RR). 
Assumption  of  risks  from  sud- 
den jerks  of  mixed  train. 
Illinois     Cent.     R.      Co.     v, 

Vinson  (Ky.),  p.    264,    vol. 

31  (8  R  R  R). 

Baggage. 
Act  of  God  no  defense  where 
any  negligence  in  exposing 
baggage  to  rain. 
Henry    Sonneborn    &    Co. 
V,  Southern    Ry.   Co.  (S. 
Car.),  p.  318,    vol.    31  (8 
RRR). 
Duty  to  protect  from  weather. 
Henry    Sonneborn     A    Co. 
V,  Southern    Ry.   Co.  (S. 
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Car.),    p.    318,  vol.  31    (8 

R  RR). 
Money,    not   carried  by   pas- 
senger   for    traveling    ex- 
penses, is  not. 
Levins  v.  New  York,  N.  H» 

A  H.    R.  Co.    (Mass.),  p. 

163,  vol.  32  (9  R  R  R). 
Not  liable  for  theft  by  serv- 
ant of  money  left  by  pas- 
senger momentarily  in  car 
window. 
Levins     v.    New   York,  N. 

H.  &  H.  R.  Co.   (Mass.), 

p.    163,  VOL  32  (9R  RR). 

Special  damages  from  failure 

to     protect   baggage    from 

weather. 

Henry   Sonneborn  &  Co.  v. 

Southern     Ry.     Co.     (S. 

Car.),    p.    318,    vol.  31  (8 

R  RR). 

Sufficiency     of    evidence    to 

show   liability   for   loss-  of 

passenger's  baggage. 

Southern        Ry.       Co.      v, 

Lasseter    (Ga.),    p.    146, 

VOL  29  (6  R  R  R). 

What   constitutes  under  laws 
of  Oklahoma  requiring  cer- 
tain amount   to   be  carried 
free  of  charge. 
Choctaw,    O.  A   G.    R.  Co. 

V,     Zwirtz      (Okla.),    p. 

914,  vol.  31  (8  R  R  R). 

Burden  of  proof  on  plaintiff  to 

show  defendant's  negligence. 

Oliver  v.  Columbia,   N.  &  L. 

R.    Co.    (S.    Car.),    p.   708, 

VOL  29  (6  R  R  R). 

Burden  of  proving   negligence. 
Taillon  v,  Mears  (Mont.),  p. 
516,  vol.  33  (10  R  R  R). 

Carrier  entitled  to  notice  in  or- 
der to   make   proper  arrange- 
ments  for   transportation   of 
lunatic. 
Owens  V,  Macon  &  B.  R.  Co. 

(Ga.),  p.    751,    VOL  32  (9  R 

RR). 

Carrier  is  liable  for   assault  on 
passenger   by   conductor,  un- 
less it   is  committed  in  self- 
defense,    or  to   save   himself 
from  boidily  harm. 
Birmingham    Ry.,    Light   & 
Power      Co.       v,      Mullen 
(Ala.),  p.    265,    VOL    33  (10 
R  R  R). 
Carrier   liable   as   licensee    on 
account  of   defective  steps  of 
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pavilion     used    by    it    as    a 

station. 

Leveret   v.    Shreveport    Belt 

Ry.  Co.  (La.),   p.  611,  vol. 

32  (9  R  R  R). 
Carrier  not  liable  in  damafifes 
on  account  of  case  of  small- 
pox communicated  from  occu- 
pants of  its  car  in  possession 
and  control  of  public  health 
oflScers. 
Mason    v.    Illinois   Cent.    R. 

Co.    (Ky.),   p.    287,  vol.  33 

(10  R  R  R). 
Carrier's  negligence  question 
for  jury  where  passenger's 
injury  was  caused  by  hole  in 
elevated  railway  platform. 
Lake  St.  £1.  R.  Co.  v.  Bur- 
gess   (111.),   p.    136,  vol.  30 

(7  R  R  R). 
Carrier  under  no  obligation    to 
inquire  into   legality   of    ar- 
rest  of  passenger  by  officer. 
Brunswick    A    W.    R.    Co.  v. 

Ponder    (Ga.),  p.    45,    vol. 

29  (6  R  R  R). 
Cause     of    passenger's     death 
fairly  inferred  to  be  the  lurch- 
ing of  the  train  when  he  was 
near  a  open  vestibule  door. 
Robinson  v,  Chicago  A  A.  R. 

Co.  (Mich.),  p.  726,   vol.  32 

(9R  R  R). 
Common  knowledge  that  jerks 
and     jars    ordinarily    attend 
running     and    handling     of 
freight  trains. 
Southern    R.    Co.  v.  Crowder 

(Ala.),  p.  150,    vol.  30  (7  R 

RR). 
Company  bound   to  know  e£fect 
of  time  and  weather  upon  its 
appliances. 
Leveret   v,    Shreveport    Belt 

Ry.  Co.  (La.),  p.  611,   vol. 

32  (9  R  R  R). 
Complaint  alleged  joint  tort 
against  railroad  company  and 
sleeping  car  company  in 
causing  injury  to  passenger 
from  violent  movement  of 
car,  so  as  to  prevent  removal 
to  federal  court. 
Dougherty  v.  Yazoo  &  M.  V. 

R.  Co.    (C.    C.    A.),  p.  97, 

vol.  31  (8  R  R  R). 

Complaint  did  not   state   cause 

of  action  for  false  arrest  and 

imprisonment   of   passenger. 

Dierig    v.    South    Covington 

A   C.  St.  Ry.  Co.  (Ky.y,  p. 

42.  vol.  29  (6  R  R  R). 
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Conditions  may   be   prescribed 
on  which  passenger  may  ride 
on  freight  trains. 
Greenfield   v,  Detroit    A    M. 

Ry.    Co.     (Mich.),    p.    271. 

vol.  31  (8  R  R  R). 
Contract  with  husband  for  car- 
riage   of    wife    not    implied 
from   his   mere   purchase   of 
ordinary  ticket. 
Aiken    v.  Southern    Ry.    Co. 

(Ga.),  p.  194,    vol.    31  (8  R 

R  R). 

Contributory  Negligence. 

Alighting  from   moving  car. 
Lee   V,    Elizabeth,  P.  &  C. 

J.    Ry.    Co.    (N.    J.),  p. 

923,  vol.  31  (8  R  R  R). 
Louisville,    H.     A    St.     L. 

Ry.  Co.    V,  Coons  (Ky.), 

p.  925,  vol.  31  (8  R  R  R). 

Alighting  from  moving  train 

after  assisting  passenger  to 

board. 

Morrow    v.    Atlanta    A    C. 

Air    Line    Ry.    Co.     (N. 

Car.),    p.  290,    vol.  ^  (10 

R  R  R). 
Alighting  from  moving  train 
at   destination    where   lack 
of  time  for  reflection. 
Chicago,     etc.,    R.    Co.    v. 

Winfrey    (Neb.),    p.   689, 

vol.  29  (6  R  R  R). 
Alighting  passenger   holding 
to  hand  railing. 
Gilmore  v.  Seattle  A  R.  Ry. 

Co.  (Wash.),  p;  143,    vol. 

29  (6RRR). 
Assumption  of  risk  of  riding 
on  running  board  of   open 
electric  street  car. 
Bain  bridge  v.    Union  Tfac* 

tion    Co.    (Pa.),    p.    774, 

vol.  31  (8  R  R  R). 
Boarding      moving      freight 
train     under    direction    of 
conductor. 
Illinois     Cent.    R.    Co.    v. 

Glover  (Ky.),  p.  911,  vol. 

31  (8  R  R  R). 
Boarding  moving  street   car 
after  speed  is  slackened  in 
obedience  to  his  signals. 
Hunterson  v.    Union  Trac- 
tion   Co.    (Pa.),    p.    927, 

vol.  31  (8  R  R  R). 

Boarding  moving  train. 
Creech  v,  Charleston   A  W. 
C.  Ry«   Co.  (S.   Car.),  p. 
903,  vol.  31  (8  R  R  R). 
Illinois    Cent.    R.    Co.    v. 
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Glover      (Ky.),     p.    911, 

vol.  31  (8  R  R  R). 
Ricks  V.  Greorgia  8.    &    F. 

Rj.    Co.     (6a.),    p.    910, 

vol.  31  (8  R  R  R). 
Bnrden  of  proof. 
Boone   v.    Oakland  Transit 

Co.    (Cal.),    p.    601,    vol. 

32  (9  R  R  R). 
Bnrden   of   proving^    absence 
of. 
Taillon    v,  Mears  (Mont.), 

p.    516,    vol.    33    (10  R  R 

R). 
Burden   on  person  injured  bj 
stepping^   on    or  off  a  mov- 
ing^ street  car  to  show  why 
the   case   should  go  to  the 

jnry. 

Hunterson   v.    Union  Trac- 
tion   Co.    (Pa.),    p.    927, 
▼ol.  31  (8  JR  R  R). 
Care   required    of    passenger 
in  using  station    platform. 
Dotson  V.    Erie   R.  Co.  (N. 
J.),    p.    279,    vol.  31  (8  R 
RR). 
Contributory    negligence    on 
part   of     passenger    which 
will  prevent  recovery  must 
be  an   act  committed  under 
such     circumstances   as   to 
render    it     obviously     and 
necessarily     perilous     and 
show  a  wilful  disregard    of 
danger  incurred. 
Chicago,    etc.,    R.    Co.    v. 
Winfrey    (Neb.),  p.    689, 
vol.  29  (6  R  R  R). 
*' Criminal   negligence,"     as 
used  in  statute  of  Nebraska, 
which  will  defeat  a    recov- 
ery for  injury  received   by 
passenger,  is  defined   to  be 
gross   negligence,    such  as 
amounts  to  a   reckless    dis- 
regard to  one's  own   safety 
and  a  wilful  indifference  to 
consequences. 

Chicago,     etc.,  R.    Co.    v. 
Winfrey  (Neb.),    p.    689, 
vol.  29  (6R  R  R). 
Crossing  track  to  board  train 
without  seeing   other  train 
in  plain  view. 
Steber  v.  Chicago  &  N.  W. 
Ry.    Co.    (Wis.),    p.  656, 
vol.  29(6RRR). 
Custodian  of  lunatic,  injured 
by  sudden  lurch  of  car,  was 
not  guilty  of  such   contrib- 
utory  negligence  in  riding 
in  baggage  car  from  neces- 
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sity,  in  order  to  be  with 
his  charge,  as  to  relieve 
carrier  of  any  responsibil- 
ity for  his  safety. 
Chesapeake  &  O.  Ry.  Co. 
V.  Jordan  (Ky.),  p.  672, 
vol.  32  (9  R  R  R). 
Damages  not  allowed  to  fe« 
male  passenger  injured  by 
a  fall  while  alighting  from 
moving  car  at  night,  be- 
cause she  was  warned  not 
to  alight  and  her  act  was 
caused  by  nervousness  on 
her  part. 

McMichael  v.  Illinois  Cent. 
R.  Co.  (La.),  p.  140,  vol. 
30  (7  R  R  R). 
Deceased  killed    in    collision 
between  engine   and    cattle 
on  track  not  guilty   of  con- 
tributory    negligence,     as 
matter  of  law,  in  riding  in 
car     reserved     for   colored 
passengers. 

Florida    Cent,   ft  P.  R.  Co. 

V.    Sullivan    (C.  C.    A.), 

p.  840,  vol.  29  (6  R  R  R). 

Degree    of   care   required   of 

passengers. 

Carroll  v.  Charleston  &  8. 
R.  Co.  (S.  Car.),  p.  221, 
vol.  31  (8  R  R  R). 

Direction  of  verdict  on  ac- 
count of  contributory  neg- 
ligence not  pleaded,  but 
appearing  from  plaintiff's 
evidence. 

Chaney  v,  I^ouisiana  Sl  M. 
R.  R.  Co.  (Mo.),  p.  333, 
vol.31  (8RR  R). 

Evidence  to  show  that  poles 
passed  prior  to  accident 
were  placed  at  safe  dis- 
tance, in  action  for  wrong- 
ful death  of  passenger 
struck  by  trolly  pole  wtiile 
riding  on  running  board. 
Hesse   v.  Meriden,  S.  A  C. 

Tramway  Co.  (Conn.)t  p. 

774.  vol.  29  (6  R  R  R). 

Extending   arm  beyond  dead 

line  of  window. 

McCord    V.    Atlanta    &    C. 

Air     Line     R.    Co.    (N. 

Car.),    p.   275,  vol.  33  (10 

R  R  R). 

Extending   person    from   car 
window  of  moving  train. 
Union      Pac.      R.     Co.    v. 

Roeser     (Neb.),    p.    493, 

vol.  31  (8  R  R  R). 
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f^aiinre   to    instruct    ia    ab- 
sence of  request. 
Memphis    St.    Rj.    Co.    v, 

Shaw     (Tenn.),    p.    255, 

vol.  31  (8  R  R  R). 
Fall  from  car  running  around 
curve  not  caused  bj. 
Zimmer  v.  Fox  River  Valley 

Electric  Ry.    Co.    (Wis.), 

p.  267,  vol.  31  (8  R  R  R). 
In  action  for  injuries  sus- 
tained in  attempting  to 
board  moving  train,  pas- 
senger's testimony  that,  as 
he  attempted  to  remount 
car,  a  voice,  coming  from 
place  where  a  moment  be- 
fore he  had  left  conductor 
alone,  cried  ^*  hurry  up  I 
get  on  there  I"  with  testi- 
mony of  another  witness 
that  it  was  the  conductor 
who  spoke,  was  admissible. 
Chicago    &    A.    R.    Co.    v. 

Gore    (111.),    p.    951,  vol. 

29  (6R  R  R). 
In  action  for  injury  to  pas- 
senger, defendant  company 
could  not  complain  that  a 
special  interrogatory, 
whether  passenger's  at- 
tempt to  board  moving 
train  was  the  cause  of  his 
injury,  wab  modified  by  in- 
serting the  word  ^*proxi- 
mate*'  before  **cause,"  as 
in  either  form  the  inter- 
rogatory did  not  call  for  a 
finding  of  an  ultimate 
fact,  or  for  a  probative  fact 
from  which  an  ultimate 
fact  resulted. 
Chicago    &    A,    R.    Co.    v. 

Gore    (111.),    p.    951,   vol. 

29  (6  R  R  R). 
Insufficiency  of  declaration 
to  show  that  plaintiff  was 
not  voluntarily  and  un- 
necessarily riding  on  plat- 
form. 
Meyere  v,    Nashville,  C.    A 

St.    L.    Ry.    (Tenn.),  p. 

947,  vol.  29  (6  R  R  R). 
Insufficiency    of  evidence    to 
show  that  passenger  made 
proper  efforts   to  find  room 
inside  of  steam  car. 
Rolette  v»    Great   Northern 

Ry.   Ca.    (Minn.),  p.  602, 

vol.  33  (10  R  R  R). 
Leaving  seat  before  stop   for 
station. 
Chesapeake    &   O.   Ry.  Co. 
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V,  Topping  (Ky.),  p.  536, 

vol.  33  (10  R  R  R). 
No    contributory    negligence 
shown  on  part  of  passenger 
riding  on  running  board  of 
crowded  car. 
Hesse  v,    Meriden,   S.  A  C. 

Tramway  Co.  (Conn.),  p. 

774,  vol.  29  (6  R  R  R). 
Not  necessarily  gross  negli* 
gence   for   passenger  to  at- 
tempt    to      leave    moving 
train. 
Chicago,    etc.,    R.    Co.    v, 

Winfrey    (Neb.),    p.  689, 

vol.  29  (6  R  R  R). 
Not  negligence,  as  matter 
of  law,  to  board  moving 
train,  at  direction  of  con- 
ductor, unless  peril  is  so 
obvious  that  only  a  reckless 
man  would  encounter  it. 
Chicago    &    A.    R.    Co.    v. 

Gore    (111.),    p.    951,  vol. 

29  <6R  R  R). 
Not  per   se    to  take    passage 
on  crowded  car. 
Citizens'      St.     R.     Co.    v. 

Jolly    (Ind. ),    p.  175,  vol. 

31  (8  R  R  R). 
Passenger  grasping*  railing 
on  both  sides  of  platform 
steps  and  stepping  down 
from  upper  step  for  purpose 
of  expectorating. 
St.    Louis,    I.  M.  A  S.  Ry. 

Co.    V.    Leftwich    (C.    C. 

A.),  p.  86,  vol.  29  (6RR 

R). 
Passenger     injured     by    jolt 
before  securing  secure  foot- 
ing in  crowded   car,    ques- 
tion for  jury. 

Citizens'  St.  R.  Co.  v.  Jolly 
(Ind.),  p.    175,    vol.  31  (8 
R  R  R). 
Passenger   not  guilty  of,  as 
matter  of  law,  in    attempt- 
ing   to    alight    after    con- 
ductor called  transfer  point, 
and  car  stopped. 
United  Rys.  &  Electric  Co. 
of     Baltimore    v.    Wood- 
bridge  (Md.),  p.  156,  vol. 
31  (8  R  R  R). 
Passengers       boarding       or 
alighting  may  assume  that 
officials   have  taken  proper 
precautions   to  insure  their 
safety. 

Leveret  v,  Shreveport  Belt 
Ry.  Co.  (La.),  p.  611, 
vol.  32  (9  R  R  R). 
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Pleading  and  proof, 
Bailej  v.   Seattle  A  R.  Ry. 
Co.  (Wa8h.)»  p.  <W»   vol. 

32  (9  R  R  R). 
Position  of  passenger   when 

car  was  stopped,   in    obedi- 
ence   to  his   signal,  with  a 
jar. 
Jennings  v.  Union  Traction 

Co.  (Pa.),  p.    663,  vol.  32 

(9  R  R  R). 
Question  for  jury. 
Chicago,    etc.,    R.    Co.    v. 

Winfrey    (Neb.),   p.   689, 

vol.  29  (6  R  R  R). 
Question  of  negligence  and 
contributory  negligence  for 
jury  where  alighting  pas- 
senger was  injured  by  rea- 
son of  sudden  jerk  of  car. 
Sweet  V.    Birmingham  Ry. 

&  Electric  Co.  (Ala.),  p. 

784,  vol.  29  (6  R  R  R). 
Riding  in  place  not  designed 
for  passengers. 
St.    Louis,    I.  M.  A  8.  Ry. 

Co.    V,  Lreftwich    (C.    C. 

A.),  p.  86,  vol.  29  (6RR 

R). 
Riding  on  platform. 
Zimmer'v.  B^oz  River  Valley 

Electric   Ry.    Co.  (Wis.), 

p.  267,  vol.  31  (8  R  R  R). 
Riding       on       platform      of 
crowded    steam   car,   ques- 
tion for  jury. 
Rolette   V,   Great  Northern 

Ry.    Co.  (Minn.),  p.  602, 

vol.  33  (10  R  R  R). 
Riding      on       platform      of 
crowded   steam   car   where 
standing  room  inside. 
Rolette  V.   Great   Northern 

Ry.  Co.  (Minn.),  p.   602, 

vol.  33  (10  R  R  R). 
Riding       on      platform       of 
crowded  street  car. 
Zimmer  v.  Foz  River  Valley 

Electric  Ry.  Co.  (Wis.), 

p.  267,  vol.  31  (8  R  R  R). 

Riding  on   platform   of  over 

crowded  car  was  not,  per  se. 

Pennsylvania  Co.   v.    Paul 

(C.  C.  A.),    p.    546,    vol. 

33  (10  R  R  R). 

Riding  on  top  of  freight  train 
where  passenger  car  is 
crowded. 

Chaney  v.    IfOuisiana  A  M. 
R.  R.  Co.  (Mo.),  p.    333, 
vol.  31  (8  R  R  R). 
Right  of  street  railway  pas- 
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senger   to  alight  at   place 
other  than  that  specified  in 
posted  notice. 
United  Rys.  A  Electric  Co. 
of     Baltimore    v*    Wood- 
bridge  (Md.),  p.  156,  vol. 
31  (8  R  R  R). 
Standing  in  caboose  of   mov- 
ing   freight    train,    which 
contained,  in    a  prominent 
position,  a  warning  to  pas- 
sengers    against    standing 
while  the  train  is  in  motion, 
waiting  for  drinking  water 
to  be  cooled. 

Krumm  v,  St.  Louis,  I.  M. 
A    S.  Ry.  Co.    (Ark.),  p. 
821,  vol.  32  (9  R  R  R). 
Standing  on  platform  of  mov- 
ing  electric  interurban  car 
in    open    country,  applica- 
bility of  rule  as  to  contrib* 
utory  negligence  in   stand- 
ing on   platform  of  moving 
street  car  in  city. 
Cincinnati,  I^.  &  A.    Elec- 
tric  St.  R.    Co.   V.  Lohe 
(Ohio),    p.  447,  vol.  31  (8 
RRR). 
Standing    on     platform     of 
moving  train. 
Augusta   Southern  R.    Co. 
V.  Snider   (Ga.),   p.    622, 
vol.  32  (9  R  R  R). 
Standing     on     platform    on 
steam  car  contrary  to  warn* 
ing. 

Rolette  V,   Great  Northern 

Ry.    Co.  (Minn.),  p.  602, 

vol.  33  (lORR  R). 

Standing  on   running   board 

of  open  electric  street  car, 

and   thrown  off  by  sudden 

jerk. 

Bain  bridge  v.   Union  Trac- 
tion   Co.     (Pa.),    p.    774, 
vol.  31  (8  R  R  R). 
Sufficiency  of  evidence  of  due 
care  on   part  of   passenger 
falling  from  car  steps  cov- 
ered with  snow. 
Foster   v.    Old   Colony  St. 
Ry.    Co.    (Mass.),  p.  894, 
vol.  29  (6  R  R  R). 

Violation  of  rules. 
Cincinnati,  L.  A   A.   Elec< 
trie   St.    R.    Co.  V.  Lohe 
(Ohio),  p.    447,  vol.  31  (8 
RRR). 

Where  passenger  injured  in 
attempting  to  remount  car 
steps,  alleges  that  he  pro« 
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ceeded  with  ordinary  care, 
evidence  that  he  acted  at 
the  direction  of  the  con- 
ductor is  relevant  to  show 
auch  care. 

Chicago   A    A.    R.    Co.    v. 
Gore    (111.)*  P*    951,    vol. 
29  (6  R  R   R). 
Could   not   be  held,   as  matter 
of  law,  that  loe^a  not  chained 
were      fyroperly     loaded     on 
freight   train   carrying    pas- 
senger. 

Greenfield   v.    Detroit   A   M. 

Ry.    Co.     (Mich.),    p.    271, 

vol.  31  (8  R  R  R). 

Criminal  responsibility  of  street 

railway   officers  for   death  of 

SKssenger. 
tate  V.  Young  (N.  J.),  p. 
559.  vol.  33  (10  R  R  R). 
Criminal  responsibility  of 
street  railway  officers  on  ac- 
count of  slippery  condition 
of  track  at  approach  to  rail- 
road crossing,  where  they 
had  provided  sand  for  use  of 
motorman. 

State  V.   Young    (N.  J.!,    p. 
559,  vol.  33  (10  R  R  R). 

Damages. 
Damages  resulting  from  fact 
that  female  passenger   was 
obliged   to   walk   at   night 
without   escort  too  remote. 
Central  of  Georgia  Ry.  Co. 
V,  Domey  (Ga.),   p.    857, 
vol.  29  (6  R  R  R). 
Blements. 
McAllister  v.  People*s  Ry. 
Co.  (Del.),  p.  957,  vol.  29 
(6  R  R  R). 
lUements  of  damage  for  car- 
rying a   passenger  beyond 
her  destination  at  night. 
Kansas  City,    Ft.    S.  &  M. 
R.  Co.  V.   Dalton  (Kan.), 
p.  187,  vol.  29  (6  R  R  R). 
Excessive  damages  for  failure 
to  stop  at  flag  station. 
Yasoo   A  M.    V.    R.  Co.  v. 
Faust      (Misfu),    p.    242, 
vol.  31  (8  R  R  R). 
Bxemplary  damages  for  ejec- 
tion  of' passenger,  instruc- 
tion      not       objectionable 
because  of    use    of  clause 
*  *and  when  the  act  is  done 
in   the  strict  line  of  duty 
of  the  conductor.*' 
Choctaw,  O.  A  G.  R.  Co.  v. 
Hill     (Tenn.),    p.      776, 
vol.  U  (8  R  R  R). 
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Exemplary  damages   for  ex- 
clusion of  sober   man  from 
train. 
Story  V.    Norfolk   A   S.  R. 

Co.  (N.  Car.),  p.  631,  vol. 

32  (9RR  R). 
Exemplary  damages  for  ex- 
clusion of  sober  man  from 
train,  facts,  entitled,  and 
not  entitled,  to  considera- 
tion. 
Story    V.    Norfolk   A  S.  R. 

Co.  (N.  Car.),  p.  631,  vol. 

32  (9  R  R  R). 
Exemplary  damages  for  reck- 
lessly refusing  to  stop  train 
at  station,  instruction. 
Reeves    v.     Southern     Ry. 

(S.  Car.),  p.    531,  vol.  33 

(10  R  R  R). 
Fact  that  plaintiff  told  con- 
ductor that  if  he  ejected 
his  companion,  he  would 
also  have  to  eject  him,  did 
not  warrant  mitigation  of 
damages  for  assault  on 
plaintiff  by  conductor. 
Birmingham  Ry.,    I^ight  A 

Power     Co.      v.     Mullen 

(Ala.),  p.  265,   vol.  33  (10 

R  RR). 
Future  damages  must  be  rea- 
sonably certain. 
Chicago    A  N.    W.  Ry.  Co. 

V,    DeClow  (C.  C.  A^),  p. 

604,  vol.  32  (9  R  R  R). 
In  action  for  assault  on  pas- 
senger by  conductor,  in- 
struction was  properly 
refused  as  assuming  there 
were  mitigating  circum- 
stances. 
Birmingham   Ry.,  Light  A 

Power     Co.     v.      Mullen 

(Ala.),  p.  265,  vol.  33  (10 

R  RR). 
Insufficiency  of  evidence  of 
willfulness  and  rudeness, 
warranting  exemplary  dam- 
ages, where  plaintiff  was 
compelled  to  walk  a  mile  to 
his  destination,  after  train 
was  backed. 
Fort      V.     Southern       Ry. 

(S.  Car.),  p.    91,    vol.    29 

(6  R  R  R). 

Liability  for  injury  to  sensi- 
bilities of  passengers  wrong- 
fully ejected,  but  not 
physically  injured. 
Mabry  v.  City  Electric  Ry. 
Co.  (Ga.),  p.  90O,  vol.  29 
(6  R  R  R). 
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I4OB8  of  time,  physical  and 
mental  aii£ferinfi:,  and  hu- 
miliation as  elements  of 
damag-es  from  wrongtul 
ejection. 

Choctaw,    O.    ft   G.  R.  Co. 
V.    Hill    (Tenn.),  p.  776, 
vol.  31  (8  R  R  R). 
Malicions  prosecution,  exem- 
plary damages. 
Kelly  V.   Durham   Traction 
Co.     (N.    Car.),    p.    164, 
vol.  31  (8  R  R  R). 
Malicious  prosecution,  puni- 
tive damages  not  recovera- 
ble   in     absence    of   gross 
negligence,  insult,    oppres- 
sion, or  other  circumstances 
of  legal  aggravation. 
Kelly  V,  Durham    Traction 
Co.  (N.  Car.),  p.  164,  vol. 
31  (8  R  R  R). 
Measure  of  damages,  instruc- 
tion. 

Yazoo   &    M.    V.  R.  Co.  v. 

Smith     (Miss.),    p.    579, 

vol.  32  (9R  R  R). 

Mental  suffering  of  passenger 

carried   beyond  destination 

at  night. 

Kansas  City,    Ft.    8.  &  M. 

R.  Co.  V.   Dalton  (Kan.), 

p.  187,  vol.  29  (6  R  R  R). 

Plaintiff     not     estopped    by 

statement   of  counsel  as  to 

effect     of       pleading    and 

proof. 

Steedman  v.  South  Carolina 
&,  G.  E.  R.  Co.  (8.  Car.), 
p.  627,  vol.  32  (9  R  R  R). 
Punitive  damages   for  carry- 
ing beyond  station,  insuffi- 
ciency     of     evidence      to 
warrant. 

Tazoo    &    M.  V.  R.  Co.  v. 
Smith     (Miss.),    p.    579, 
vol.  32  (9  R  R  R). 
Punitive  damages   for  eject- 
ing  passenger    attempting 
to   ride   on   expired  ticket, 
question  for  jury. 
Norman    v.    Southern    Ry. 
Co.  (S.  Car.),  p.  307,  vol. 
31  (8  R  R  R). 

Punitive  damages  for  forci- 
ble ejection. 

Choctaw,  O.  AG.  R.  Co.  v. 
Hill  (Tenn.),  p.  776,  vol. 
31  (8  R  R  R). 

Punitive  damages  for  will- 
fulness or  gross  negligence 
of    conductor   in    carrying 

10  R  R  R-^ 
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passenger   beyond  destina- 
tion. 

Birmingham  Ry.,  Light  St 
Power  Co.  v.  Nolan 
(Ala.),  p.  89,  vol.  29  (6 
RRR). 
Punitive  damages,  pleading. 
Steedman  v.  South  Carolina 
ft  G.  E.  R.  Co.  (S.  Car.), 
p.  627,  vol.  32  (9  R  R  R). 

Punitive  damages  recovera- 
ble where  conductor  was 
rude  to  aged  passenger  car- 
ried beyond  destination, 
.and  injured  while  alight- 
ing. 

Memphis  St.  Ry.  Co.  ». 
Shaw  (Tenn.),  p.  255, 
vol.31  (8R  RR). 

Punitive  damages  were  not 
recoverable  for  detention  of 
female  passenger  in  effort 
to  collect  extra  baggage 
charge. 

Northern  Cent.  Ry.  Co.  v. 
Newman  (Md.),  p.  525, 
vol.  33  (10  R  R  R). 

Punitive       damages      where 
wrongful    and    intentional 
refusal   to   accept  plaintiff 
as  passenger. 
Kibler  v.  Southern  Ry.  (S. 

Car.),  p.  891,  vol.  29  (6  R 

RR). 

Recovery  of  unused  part  of 
fare,  in  action  for  ejection, 
where  request  for  its  return 
was  not  made  at  the  time, 
and  it  was  not  claimed  in 
declaration. 

Gallegly  v.  Kansas  City, 
M.  &  B.  R.  Co.  (Miss.), 
p.  272,  vol.  33  (10  R  R  R). 

Sufficiency  of  evidence  to  go 
to  jury  on  question  of  ex- 
emplary damages,  where 
conductor,  after  full  ex- 
planation, collected  fare  by 
threats  of  expulsion,  from 
passenger  holding  expired 
ticket. 

Myers  v.  Southern  Ry. 
(S.  Car.),  p.  92,  vol.  29  (6 
RRR). 

Verdict  so  excessive  as  to 
indicate  prejudice  on  part 
of  jury,  in  action  for  ejec- 
tion of  passenger. 
Georgia  R.  Co.  v.  Baldoni 
(Ga.),  p.  68,  vol.  29  (6  R 
R  R). 
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$250  not  excessive  verdict  for 
forcible  ejection  of  servant 
of  news  ag^ent   resulting^  in 
loss  of  stock  in  trade. 
Choctaw,  O.  &   G.    R.    Co. 
V.    Hill    (Tenn.)f    p.  776, 
vol.  31  (8  R  R  R). 
$249.50  excessive  verdict    for 
carrying  passenger  beyond 
station,      where      panitive 
damages      not    warranted. 
Central  of  Georgia  Ry.  Co. 
V.    Wood    (Ga.),    p.    185, 
vol.  31  (8  R  R  R). 
Defendant's  motion  for  nonsnit 
properly  denied  in  action   for 
injury  to  passenger  caused  by 
quick  jerk  of  starting  car. 
jDavis  V,  Seaboard   Air    Line 
Ry.  (N.  Car.),  p.    790,  voL 
29  (6  R  R  R). 

Degree  of  Care. 

Alabama  Midland  Ry.  Co. 
V.  Guilford  (Ga.),  p.  472, 
vol.  33  (10  R  R  R). 

Chesapeake  A  O.  Ry.  Co. 
V.  Jordan  (Ky.),  p.  672, 
vol.  32  (9  R  R  R). 

Louisville  Ry.  Co.  v.  Hart- 
lege    (Ky.),    p.    276,  vol. 

31  (8  R  R  R). 

Taillon  v,  Mears  (Mont.), 
p.    516,    vol.    33    (10  R  R 

R). 
Care   due   drover   on  freight 

train. 

Western  Maryland  R.  Co. 
V.  State,  to  use  of  Shirk 
(Md.),  p.  904,  vol.  29  (6 
RRR). 

Care  due   employee  riding  to 
and  from  work. 
Cars  well  v.  Macon,  D.  &  S. 
R.  Co.   (Ga.),  p.  833,  voL 

32  (9  R  R  R). 

Care  due  from  carrier  to  sick 
passenger. 
Atchison,    T.    A  S.  F.  Ry. 

Co.    V.    Parry  (Kan.),  p. 

215,  vol.  31  (8R  R  R).. 

Care  due  from  street  railway 
to  alighting  passenger. 
Memphis   St.    Ry.    Co.    v, 
Shaw     (Tenn.),    p.    255, 
vol.  31  (8  R  R  R). 

Care  due  in  letting  o£f  pas- 
senger at  point  other  than 
station. 

Chesapeake  A  O.  Ry.  Co.  v. 
Topping  (Ky.),  p.  536, 
vol.  33    (10  R  R  R). 
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Care  due  person  meeting  pas- 
senger. 
Smoak  v.    Savannah,    etc., 

R.  Co.  (S.  Car.),    p.  240, 

vol.  30  (7  R  R  R). 
Care  due  prospective  passen* 
ger   wrongfully   on  part  of 
depot  grounds. 
Holcombe  v.    Southern  Ry. 

Co.  (S.  Car.),  p.  482,  vol. 

31  (8  R  R  R). 
Care  due  street  railway  paa* 
sen  ger. 
Metropolitan  St.  Ry.  Co.  v. 

Hanson    (Kan.),   p.    312, 

vol.  31    (8  R  R  R). 
Care  required  in  discharging 
passengers. 
Shealey  v.    South   Carolina 

&  G.  Ry.    <3o.  (S.    Car.), 

p.  680,  VOL  32  (9  R  R  R;. 

Care   required   of   street   car 

company  when    passengers 

are  alighting. 

Atlanta  Rv.  Co.  v.  Randall 

(Ga.),  p'.  698,  VOL  29  (6  R 

R  R). 
Care  required  of  street  rail- 
way  company  as  a   carrier 
of  passengers. 
Atlanta   Ry.  Co.  v.  Randall 

(Ga.),  p.  698,  VOL  29  (6  R 

R  R). 
Care  required  of   street   rail- 
way   in    receiving   passen- 
gers. 
Norfolk  A  A.  Terminal  Co. 

V,    Morris   (Va. ),    p.  165, 

VOL  32  (9  R  R  R). 
Carrier  bound  to  exercise  ex- 
traordinary    diligence    for 
protection      of     passenger 
while  alighting. 
Southern  Ry.  Co.  v.  Reeves 

(Ga.),    p.   870,    VOL  29  (6 

RRR). 

Carrier  bound  to  use  extraor- 
dinary diligence  to  protect 
passenger  while  in  transit 
from  violence  or  injury  by 
third  person. 

Brunswick  A  W.  R.  Co.  9. 
Ponder  (Ga.),  p.  45,  vol. 
29  (6R  R  R). 

Carrier  liable  for  injury  to 
passenger  in  the  absence  of 
criminal  negligence  of  pas- 
senger, or  unless  the  in- 
jury was  the  result  of  the 
violation  of  some  express 
rule  or  regulation  ot  car- 
rier, actually  brought  to  the 
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attention   of  tlie  jparty  in- 
jured. 
Chicag^o,    etc.,  R.    Co.     v. 

Winfrey    (Neb.),    p.   689, 

vol.  29  (6  R  R  R). 
Carrier  not  an  insurer. 
Taillon    v.    Meara  (Mont.), 

p.  516,  vol.  33  (lORRR). 
Carriers  of  passengers  not 
required  to  exercise  extra- 
ordinary diligence  in  main- 
taining depot. 
Southern  Ry.  Co.  v.  Reeves 

(Ga.),  p.  870,  vol.  29  (6  R 

RR). 
Degree  of  care  due  passengers 
in    running    cars    through 
mob. 
Bos  worth  t.  Union  R.    Co. 

(R.    I.),    p.    237,    vol.   31 

(8  R  R  R). 

Degree  of  care  in  employing 
servants. 

McAllister  v.  People's  Ry. 
Co.  (Del.),  p.  957,  vol.  29 
(6RR  R). 

Degree   of  care,   instruction. 

Carroll  v.  Charleston  &  8. 
R.  Co.  (S.  Car.),  p.  221, 
vol.  31  (8  R  R  R). 

lyarkin  v.  Chicago  &  G.  W. 
Ry.  Co.  (Iowa.),  p.  852, 
vol.  29  (6  R  R  R). 

Degree  o)  care,  instruction 
erroneous  for  failure  to 
limit. 

North  Chicago  St.  R.  Co. 
V.  Polkey  (111.),  p.  169, 
vol.  31  (8  R  R  R). 

Degree  of  care  required  as  to 
roadbed  and  appliances. 
Louisiana  A  Northwest  R. 

Co.    V,    Crumpler    (C.  C. 

A.),    p.    261,  vol.  31  (8R 

R  R). 

Degree  of  care  required,   in- 
structions in  action   for  in- 
jury from  derailment. 
Louisiana  &   Northwest  R. 

Co.    V.   Crumpler    (C.    C. 

A.,)  p.  261,  vol.  31  (8R  R 

R). 
Degree   of   care    required  in 
inspecting    foreign  freight 
cars   upon   which  drover  is 
being  carried. 
Western    Maryland    R.   Co. 
V.  State,  to  use  of  Shirk 
(Md.),    p.   904,    vol.  29  (6 
R  R  R). 
Degree    of  care   required    in 


OARRIBB8  OF  PABSBNQBRS 

— Continued. 

keeping  appliances  in   safe 

condition. 

McAllister  v.  People's   Ry. 

Co.  (Del.),  p.  957,  vol.  29 

(6RRR). 
Degree   of    care   required   of 
carrier  is  the  same  whether 
motive   power   is  steam  or 
electricity. 
Baltimore   &   O.  S.    W.  R. 

Co.  V.   Harbin    (Ind. ),  p. 

956,  vol.  29  (6  R  R  R). 
Degree   of  care    required    of 
carrier   to   protect    passen- 
gers from  strangers. 
Fewings     v,     Mendenhall 

(Minn.),    p.    422,    vol.  29 

(6  R  R  R). 
Degree   of   care    required    of 
street  raUway. 
Citizens'      St.     R.    Co.    v. 

Jolly    (Ind.),   p.  175,  vol. 

31  (8  R  R  R). 

Degree   of   care   required    to 

prevent   fall   upon   track  of 

material  from  embankment. 

Galligan  v»  Old  Colony  St. 

Ry.   Co.    (Mass.),   p.  896, 

vol.  29  (6  R  R  R). 

Degpree  of  care  required  to 
prevent  track  from  being 
obstructed  by  earth  and 
stones. 

Galligan  v.  Old  Colony  St. 
Ry.  Co.  (Mass.),  p.  896, 
vol.  29  (6RR  R). 

Degree  of   care  with   respect 
to  platforms. 
Dotson    V.  Erie  R.  Co.    (N. 

J.),  p.  279,    vol.  31    (8R 

R  R). 

Harmless  error  in  instructing 
as  to  degree  of  care,  in  ac- 
tion against  transfer  com- 
pany for  loss  of  baggage. 
City  Transfer  Co.  v.  Draper 
(Ga.),  p.  119,  vol.  29  (6 
RRR). 

In  action  for  injuries  to  pas- 
senger, the  carrier  is  liable 
for  the  slightest  negli- 
gence. 

Sambuck  v.  Southern  Pac. 
Co.  (Cal.),  p.  687,  vol.  29 
(6  R  R  R). 

Liability     of     carrier       for 

negligence  of  servant. 

Lima     Ry.    Co.    v.    Little 

(Ohio),    p.  162,  vol.  29  (6 

R  R  R). 

Same  care  due  licensees  and 
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paaaengera    in      unloading 
baggage  at  depot. 
Holcombe   v.  Southern  Ry. 
Co.  (8.  Car.),  p.  482,  vol. 
31  (8  R  R  R). 
Street       railway       company 
bound  to  highest  degree   of 
care  in    maintaining   track 
consistent   with  nature    of 
undertaking. 

Galligan  v.  Old  Colony  St. 
Ry.    Co.    (Mass.),  p.  896, 
vol.  29  (6  R  R  R). 
Derailment    of    street  car  due 
to    excessive  speed  over   de- 
fective track. 

Smith  V,  Milwaukee  Electric 
Ry.    &    Light  Co.     (Wis.), 
p.  657,  vol.  32  (9  R   R   R). 
Direction    of  verdict     for  de- 
fendant properly    refused   in 
action   for  injury  to  passen- 
ger caused   by    violent    jerk 
of    train  while  he,    prepared 
to     alight,      was      standing 
near  door. 

Field  V.  Delaware,   L.   &  W. 

R.    Co.      (N.    J.),     p.    653, 

vol.  32  (9  R  R  R). 

Discharging       street     railway 

passengers      at       dangerous 

places. 

Leveret    v.    Shreveport    Belt 
Ry.   Co.    (La.),  p.  611,  vol. 

32  (9  R  R  R). 
Disorderly    conduct  of   passen- 
ger    justified     conductor    in 
procuring   his   arrest,    under 
staute  of  Mississippi. 
Gallegly  v.  Kansas  City,  M. 

A    B.    R.    Co.    (Miss.),    p. 
272,  vol.  33  (10  R  R  R). 
Duty  of  conductor  to  announce 
station. 

Southern  Ry.  Co.  v.  O' Bryan 
(Ga.),  p.  59,  vol.  29  (6RR 

K). 
Duty   of    furnishing    safe   ap- 
pliances. 

Alabama  Midland  Ry.  Co.  v, 
Guilford  (Ga.),  p.  472,  voL 

33  (10  R  R  R). 

Duty  of  street  railway  to  pro- 
vide sand  for  use  at  railroad 
crossing. 

State   V.    Toung    (N.   J.),  p. 
559,  vol.  33  (10  R  R  R). 

Duty  to  allow  person    assisting 
passenger  time  to  alight. 
Morrow  v,  Atlanta   &  C.  Air 

Line  Ry.  Co.    (N.  Car.),  p. 

290,  vol.    33  (10  R  R  R). 
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Duty  to  announce  approach   to 
station. 

Southern    Ry.    Co.  9.    Hobbs 
(Ga.),  p.  685,  VOL  32   (9   R 
RR). 
Duty  to  assist  aged   passenger 
to  alight. 

Memphis  St.  Ry.  Co.  v.  Shaw 
(Tenn.),    p.    255,  vol.  31  (8 
RR  R). 
Duty    to    assist    passenger    to 
alight. 

Southern    Ry.    Co.  9.  Reeves 

(Ga.),    p.  870,    VOL  29  (6  R 

RR). 

Duty     to    furnish      means    of 

boarding  train  as  affected  by 

custom    unknown   to  passen* 

ger. 

Atlantic  &.   B.  R.  Co.  v.  An- 
derson   (Ga. ),    p.    773,  voL 

31  (8  R  R  R). 

Duty  to  inspect  appliances. 
Leveret    v.    Shreveport   Belt 
Ry.  Co.  (La.),  p.  611,    vol. 

32  (9  R  R  R). 

Duty  to  issue  transfers  for 
transportation  of  street  rail- 
way passengers  through  ter- 
ritory annexed  after  granting 
of  franchise  contract,  which 
limits  obligations  to  issue 
transfers. 
Indiana  Ry.  Co.  v.    Hoffman 

(Ind  ),  p.  281,  vol.  33  (10  R 

RR). 
Duty    to  keep   depot   premises 
in  safe  condition   for  persons 
having  business  at  station. 
Mayne   v.    Chicago,    R.  L  & 

P.    Ry.    Co.  (Okla.),  p.  61, 

vol.  29  (6  R  R  R). 
Duty    to    obey    regulations    of 
board  of  health. 
Mason  v.  Illinois  Cent.  R.  Co. 

(Ky.),  p.  287,  VOL   33  (10  R 

R  R). 
Duty     to    protect     passengers 
against  strangers. 
Dufur  V.  Boston  A  M.  R.  Co. 

(Vt.),    p.    711,  VOL  32  (9  R 

R  R). 

Duty  to  protect  passengers  from 
assaults. 
Thweattv.  Houston,  B.  &,  W. 

T.    Ry.  Co.    (Tex.),  p.  428, 

VOL  29  (6  R  R  R). 

Duty  to  protect  passengers  from 
assaults  by  strangers. 
Savannah,    F.   &  W.  Ry.  Co. 

V.  Boyle  (Ga.),  p.    430,  vol. 

29  (6  R  R  R). 
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Dnty  to  protect  passengers  from 
others. 

Penny  v.  Atlantic  Coast 
Line  R.  Co.  (N.  Car.),  p. 
606,  VOL  33  (10  R  R  R). 

Bnty   to     protect     passeng'ers 
from  strangers. 
Fewings       v,        Mendenhall 

(Minn.),    p.    422,  voL  29  (6 

RRR). 

Dnty  to  warn  alighting  pas- 
senger of  danger  from  dis- 
orderly persons  who  had  just 
left  train  engaged  in  an  al- 
tercation, and  armed  with 
pistols. 
Penny     v.     Atlantic      Coast 

Line   R.    Co.    (N.  Car.),  p. 

606,  VOL  33  (10  R  R  R). 

Duty  to  warn  passengers  to 
keep  seats  where  car  stopped 
before  reaching  transfer 
point. 

United  Rys.  A  Blectric  Co. 
of  Baltimore  v.  Woodbridge 
(Md.),  p.  156,  vol.  31  (8R 
R  R). 

Ejection. 

Breach  of  contract  rendering 
company  liable  where  pas- 
senger was  wrongfully 
ejected  by  conductor  refus- 
ing to  give  him  exchange 
ticket  or  to  accept  fare. 
Florida    Cent.  &   P.  R.  Co. 

V.  Sullivan  (C.  C.  A.),  p. 

840,  vol.  29  (6  R  R  R). 

Carrier  could  not  show  custom 
to  issue  such  tickets  for 
certain  days  only,  in 
the  absence  of  any  proof  of 
knowledge  of  such  limita- 
tion by  the  passenger  or 
purchaser  of  the  ticket. 
Carvey  v.    Detroit  &  M.  R. 

Co.    (Mich.),  p.  638,    voL 

32  (9  R  R  R). 

Conductor  could  not  disregard 
rule  requiring  production 
of  street  railway  transfer 
or  payment  of  fare,  al- 
though conductor  on  other 
car  shouted  to  him  that 
fare  had  been  paid. 
Crowley  v,  Fitchburg  &  L. 
St.  Ry.  Co.  (Mass.),  p. 
584,  vol.  33  (10  R  R  R). 

Damages   for    ejecting    from 
moving  car. 
Holt   V.    Hannibal  &  St.  J. 
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Ry.    Co.     (Mo.),    p.    294, 

vol.  31  (8  R  R  R). 
Duty  of  conductor  to  listen  to 
explanation  of  passenger  on 
wrong  train. 
Illinois    Cent.    R.    Co.    v. 

Harper    (Miss.),    p.    612, 

vol.  33  (10  RRR). 
Duty  to  pay  fare   to   prevent 
threatened    wrongful    ejec- 
tion. 
Pennsylvania   Co.    v,  Len- 

hart    (C.    C.    A.),  p.  S47, 

VOL  29  (6  R  R  R). 
Evidence  admissible  to  show 
that  third  party  offered  to 
pay  plaintiir*s  fare,  where 
complaint  alleged  that,  on 
a  friend  offering  to  pay 
fare,  conductor  cursed  vio- 
lently and  said  plaintiff 
should  not  ride. 
Weber  v.  Southern  Ry.  Co. 

(S.    Car.),  p.  932,  voL  29 

(6R  R  R). 
Evidence  of  declarations  of 
ticket  agent  and  former 
conductor,  as  to  proper 
route  to  take,  were  admis- 
sible, where  route  did  not 
appear  from  ticket. 
Illinois    Cent.    R.    Co.    v. 

Harper    (Miss.),    p.    612, 

vol.  33  (10  R  R  R). 
Evidence    of  physical  suffer- 
ing from  fact  that  passen- 
ger was  jerked  from  train. 
Choctaw,  O.  A  G.  R.  Co.  v. 

Hill  (Tenn.),  p.  776,  voL 

31  (8  R  R  R). 
Exemplary  damages  for  ejec- 
tion of  female  passenger 
from  wrong  train  at  night, 
where  conductor  refused  to 
listen  to  her  explanations. 
Illinois    Cent.    R.    Co.    v. 

Harper    (Miss.),    p.    612, 

vol.  33  (10  RRR). 
Failure  to  produce  street  rail- 
way transfer  or  to  pay  fare* 
where  conductor  of  first  car 
told  other  conductor  that 
fare  had  been  paid. 
Crowley  v.  Fitchburg  A  L. 

St.    Ry.    Co.    (Mass.),  p. 

584,  vol.  33  (10  R  R  R). 

Failure     to      produce    ticket 
good   on   its  face  or  to  pay 
fare. 
Brown    v.    Rapid    Ry.  Co. 

(Mich.),    p.  802,    vol.    32 

(9R  R  R). 
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Force  that  may  be  nied  where 

Eaaaenger  is  disorderly, 
[oore   V.    Nashville,    C.  A 
St.  L.  Ky.  (Ala.),  p.  767, 
vol.  31  (8  R  R  R). 
Insufficiency   of  evidence   to 
show   that   conductor  knew 
that     passenger     was    the 
same  person  who  had  pre- 
sented   the   going   part   of 
return  ticket. 

Western    Maryland    R.   Co. 

V,  Schaun    (Md. ),   p.  693, 

vol.  32  (9  R  R  R). 

Irrelevant     testimony    as    to 

conduct     of    plaintiff    and 

others     before     and    after 

ejection. 

Moore    v.    Nashville,  C.  St 
St.  L.  Ry.  (Ala.),  p.  767, 
vol.  31  (8  R  R  R). 
Liability  for  ejection  of  pas- 
sen  f^er    offering     defective 
transfer  ticket. 
Memphis   St.    Ry.    Co.    v. 
Graves    (Tenn.),   p.    505, 
vol.  31  (8  R  R  R). 
Offer  to  pay  fare  in  cash. 
Ford   V.  E^ast  Louisiana  R. 
Co.  (La.),    p.  229,  vol.  31 
(8R  R  R). 
Passenger    could      not    com- 
plain of  the  use  of  force  by 
provoked   employee  enforc- 
ing      regulation      against 
sleeping  in  depots. 
Central   of  Georgia  R.  Co. 
V,    Motes   (Ga.T,    p.    161, 
vol.  30  (7  R  R  R). 
Plea  merely  setting  up   that 
conductor     when     ejecting 
passenger    was    acting    as 
police   officer    of  the    state 
was  insucffiient. 
Moore   v.  Nashville,    C.    & 
St.  L.  Ry.  (Ala.),  p.  767, 
vol.  31  (8  R  R  R). 

Prior  misconduct  did  not  jus- 
tify exclusion    from    train. 
Story    v.    Norfolk   ft  S.  R. 
Co.  (N.  Car.),  p.  631,  vol. 
32(9RRR). 

Recovery  could  not  be  had  in 
action  ex  delicto  where 
ejection  because  of  defect 
in  return  ticket,  owing  to 
conductor's  negligence  in 
failing  to  properly  describe 
personal  characteristics. 
Western  Maryland  R.  Co. 
V.  Schaun  (Md.),  p.  693, 
vol.  32  (9  R  R  R). 
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Right  to  eject  for  delay  in 
tending  fare. 

Garrison    v.    United    Rail- 
ways  Sl    Electric  Co.    of 
Baltimore  (Md.),   p.    301, 
vol.  31  (8RRR). 
Right  to  recover  in   action  of 
tort     where    expulsion    by 
carrier  resulted  from  failure 
of  initial  carrier's  conductor 
to  correctly  punch  transfer. 
Perrine  v.  North  Jersey  St. 
Ry.    Co.    (N.    J.),  p.  678, 
vol.  32  (9  R  R  R). 
Scalping   tickets  on  train  by 
person    in    employ   of   an- 
other  company   and  riding 
free  justification  for  expul- 
sion   although    he  offers  to 
pay  fare  in  cash. 
Ford  V.  East  Louisiana   R. 
Co.  (La.),  p.    229,  vol.  31 
(8RR  R). 
Second   attempt  to  eject,  re- 
fusal  to  make  change,  and 
evidence  of   custom     to  is- 
sue credit  slips. 
Holt   V.   Hannibal  &  St.  J. 
Ry.    Co.    (Mo.),    p.    294, 
vol.  31  (8  R  R  R). 
Tender   of    fare,    burden    of 
proof. 

Holt   V.    Hannibal  &  St.  J. 
Ry.    Co.    (Mo.),    p.    294, 
vol.  31  (8  R  R  R). 
Ticket  did  not  entitle  plain- 
tiff  to  ride  on  **The  Owl" 
train   except   on    his    com- 
pliance    with     the     berth 
regulations,    and    he      was 
therefore  not  entitled  to  re- 
cover for  his  ejection. 
Ames  Vn  Southern  Pac.  Co. 
(Cal.),   p.  551,  vol.  33  (10 
RR  R). 
Unjustifiable     expulsion      of 
passenger  holding  defective 
transfer. 

Indianapolis  St.  Ry.  Co.  v, 
Wilson  (Ind.),  p.  841,  vol. 
30  (7  R  R  R). 

Variance  as  to  name  of  neg- 
ligent conductor  immate- 
rial. 

Penny  v.  Atlantic  Coast 
Line  R.  Co.  (N.  Car.),  p. 
606,  vol.  33  (10  R  R  R). 

Wrongful  second  ejection,  af- 
ter offer  to  pay  fare,  of  em- 
ployee of  news  company,  for 
volation  of  rules. 
Choctaw,  O.  &  G.  R.  Co.  v. 
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Hill  (Tcnn.),  p.  776,  vol. 
31  (8  R  R  R). 
Brror  in  refusing  to  explain 
issues,  in  action  for  injury 
to  passenger  struck  by  side 
of  tunnel  while  riding  on 
running  board  of  streetcar, 
where  5ve  counts  in  decla- 
ration. 

North  Chicago  8t.  R.  Co. 
V.  Polkey  (111.),  p.  169, 
vol.  31  (8R  RR). 

Evidence. 

Absence  of  prior  accidents  as 
showing  safe  operation  of 
street  railway  without  de- 
railing switch. 
State  V.  Young  (N.  J.),  p. 
559,  vol.  33  (10  R  R  R). 
Admissibility  of  evidence  of 
conversation  of  conductor 
with  passenger,  in  which 
latter  was  told  to  have  bar- 
gage  rechecked  himself,  m 
action  for  injuries  sustained 
in  attempting  to  board 
moving  train,  after  recheck- 
ing  baggage. 

Chicago    &    A.    R.    Co.    v. 
Gore    (111.),    p.  951,    vol. 
29  (6RRR). 
Admissibility  of  passenger's 
testimony     that    brakeman 
statibned   at   car  steps  di- 
rected her  to  board  moving 
train. 

Chicago,    etc.,     R.  Co.    v, 
Flaherty    (111.),    p.     159, 
vol.  30  (7  R  R  R). 
Admissibility    of    testimony 
of   passenger   to  the  effect 
that     blood    was     running 
from  injured  persons'  head 
to  show   violence    of   colli- 
sion. 

Larkin  v.  Chicago  A  G.  W. 

Ry.  Co.    (Iowa),   p.    852, 

vol.  29  (6  R  R  R). 

Carrying  beyond  destination, 

evidence  of  what   was  naid 

and   done  by  conductor  and 

plaintiff. 

Memphis    St.    Ry.    Co.    v, 
Shaw     (Tenn.),    p.    255, 
vol.  31  (8  R  R  R). 
Custom  to  issue   credit  slips. 
Holt    V.    Hannibal  &  St.  J. 
Rv.    Co.    (Mo.),    p.    294, 
vol.  31  (8  R  R  R). 
Declaration  of  street  car  con- 
ductor, made   while  assist- 
ing alighting  passenger  to 
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arise  from  ground  not  ad- 
missible on  ground  of 
agency. 

Blackman  v.  West  Jersey  & 
S.  R.  Co.  (N.  J.),  p.  364, 
vol.  31  (8  R  R  R). 
Declaration  of  street  railway 
conductor,    made   while  as- 
sisting alighting  passenger 
to   arise   from  ground,  not 
res  gestae. 

Blackman  v.  West  Jersey  A 
S.  R.  Co.  (N.  J.),  p.  364, 
vol.  31  (8  R  R  R). 
Error  in  permitting   plaintiff 
to   testify    to   transactions 
and  conversations  between 
him    and    ticket    agent,   in 
action    for   wrongful    ejec- 
tion. 

Pennsylvania  Co.  v,   I^en- 
hart  (C.  C.  A.),    p.    847, 
vol.  29  (6  R  R  R). 
Evidence  admissible  as  tend- 
ing to  illustrate  manner  in 
which  plaintiff  claimed  he 
was   injured,    in  action  for 
injury  to  alighting  passen- 
ger. 

Central  of  Georgia  Ry.  Co. 

V.    McKinney    (Ga.),    p. 

71,  vol.  29  (6  R  R  R). 

Evidence    of    negligence    in 

permitting     passenger     to 

ride  on  running  board  while 

train  was  running  at  rapid 

rate  of  speed. 

Hesse   v,    Meriden,     8.    A 
C.  Tramway  Co.  (Conn.), 
p.  774,  vol.  29  (6  R  R  R). 
Evidence  to  show   that  poles 
passed     prior    to    accident 
were    placed   at   safe    dis- 
tance, in  action  for  wrong- 
ful    death      of     passenger 
struck    by  trolly  pole  while 
riding  on  running  board. 
Hesse  v.  Meriden,    S.  A  C. 
Tramway  Co.   (Conn.),  p. 
774,  vol.  29  (6  R  R  R). 

Evidence    to    show    whether 
reasonable  time   to  change 
cars  was  given. 
Oliver   v.    Columbia,   N.  A 

Lf.    R.    Co.    (S.  Car.),  p. 

708,  vol.  29  (6  R  R  R). 

In  action  for  injuries  by  rea- 
son of  street  car  collision, 
evidence  that  motorman 
lost  control  of  colliding  car 
by  reason  of  fact  that  snap 
switch    was  closed  when  it 
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should  have  been  open,  in- 
admissible, under  declara- 
tion charging^  that  car  was 
equipped  with  defective  air 
brake. 
McAllister  v.  People's  Ry. 

Co.    (Del.),  p.    957,    vol. 

29  (6R  R  R). 

In  an  action  by  a  passenger 
for  personal  injuries,  wit- 
ness can  testify  from  per- 
sonal knowledge  as  to  a 
custom  of  the  railroad  com- 
pany to  destroy  all  ticket 
stubs  after  sixty  days. 
Shealey  v.  South  Carolina 
St  G.  Ry.  Co.  (S.  Car.), 
p.  680,  vol.  32  (9  R  R  R). 

Instruction,  in  action  for  in- 
jury to  passenger,  that  if 
jury  believe  from  evidence, 
that  plaintiff,  while  using 
reasonable  care,  was  In- 
jured *'by  the  negligence 
of  defendant  or  its  agents" 
plaintiff  should  recover,  not 
objectionable  as  assuming 
defendant's  negligence. 
Chicago  A  A.  R.  Co.  v. 
Gore  (111.),  p.  952,  vol.  29 
(6R  R  R). 

Malicious  prosecution,  ad- 
missibility of  evidence  as 
to  conspiracy,  and  drunk- 
enness of  other  parties 
arrested  at  same  time  in- 
admissible. 
Kelly   V.  Durham  Traction 

Co.  (N.  Car.),  p.  164,  vol. 

31  (8R  R  R). 

Malicious     prosecution,    cir- 
cumstantial  evidence   that 
defendant  instigated  prose- 
cution. 
Kelly   V.   Durham  Traction 

Co.  (N.  Car.),  p.  164,  vol. 

31  (8  R  R  R). 

Malicious  prosecution,  suffi- 
ciency of  evidence  that  de- 
fendant caused  arrest  of 
passenger  for  refusal  to  pay 
fare. 

Kelly  V.  Durham  Traction 
Co.  (N.  Car.),  p.  164, 
vol.  31  (8  R  R  R). 

On  the  issue  whether  plain- 
tiff was  a  passenger,  he 
could  testify  with  reference 
to  his  belief  as  to  his  right 
to  ride  on  the  train. 
Fitzgibbon   v.    Chicago    & 
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N.    W.    Ry.     Co.  (Iowa), 

p.  680,  vol.  29  (6  R  R  R). 
Passenger  can  testify  that 
he  bought  ticket  from  one 
place  to  another  without 
producing  it. 
Oliver  v.  Columbia,  N.  A  L. 

R.  Co.    (S.  Car.),  p.  708, 

vol.  29  (6RRR). 
Prejudicial  error  in  admit- 
ting statements  of  con- 
ductor, that  plaintiff, 
injured  while  attemptinic 
to  alight,  blamed  him. 
Boone  v.    Oakland   Transit 

Co.  (Cal.),  p.  601,  vol.  32 

(9R  RR). 
Proper  cross  examination  of 
brakeman  in  action  for  in- 
jury to  passenger  caosed 
by  a  sudden  jerk  of  freight 
train. 
Southern    R.    Co.  v.  Crow*> 

der     (Ala.),    p.    150,  vol. 

30  (7RR  R). 
Relative   sizes   and    ages   of 
plaintiff   and  conductor,  in 
action    for  assault  by   lat- 
ter. 
Birmingham   Ry.,  Light  & 

Power     Co.      v.     Mullen 

(Ala.),  p.  265,  voU  33  (10 

R  R  R). 
Res   gestas,  conduct  and    re- 
marks    of    passenger   and 
others,      before    and    after 
ejection,  were  not. 
Moore   v.    Nashville,    C.  8l 

St.  L.  Ry.  (Ala.),  p.  767, 

vol.  31  (8  R  R  R). 
Res  gestae,  evidence  of  con- 
ductor's use  of  profane  Ian* 
guage  to  another  passenger, 
whereby  the  trouble  was 
started,  in  action  for  as- 
sault. 
Birmingham  Ry.,  Light  A 

Power     Co.      v.     Mullen 

(Ala.),  p.  265,  vol.  33  (10 

RRR). 

Rule  requiring  cars  to  stop 
at  certain  point,  in  action 
for  injury  to  passenger 
from  alleged  premature 
starting  of  car. 
Nassau  Electric  R.  Co.  9. 
Corliss  (C.  C.  A.  ),  p.  259, 
vol.  33  (10  R  R  R). 

Statement  by  engineer  that 
he  had  never  disregarded  a 
signal  to  stop  was  not  com« 
petent,  under  the  pleadings. 
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id    action    for   wilful     and 
maliciotiB    refusal    to    atop 
train  at  station. 
Reeves    v.     Southern     Ry. 

(S.    Car.),  p.  531,  vol.  33 

(10  R  RR). 
Statements  of  conductor, 
made  after  he  had  walked 
back  some  distance  to  where 
plaintiff  lay  on  the  sfround, 
formed     no  part     of     res 

gestae, 
oone   V,    Oakland  Transit 
Co.  (Cal.),  p.  601,  vol.  32 
(9RR  R). 

Subsequent   intoxication,    in 

action    for   exclusion  from 

train.  • 

Story  V,    Norfolk   &  S.    R. 

Co.     (N.    Car.),    p.    631, 

vol.  32  (9  R  R  R). 

Testimony  of  bystander  that 
he  saw  passenger  endan- 
gered from  backing  train 
and  cried  out  to  the  engi- 
neer admissible. 
Oliver  V,  Columbia,  N.  8l  L. 
R.  Co.  (S.  Car,),  p.  706, 
vol.  29  (6  R  R  R). 

Whether  witness  told  con- 
ductor he  was  such  a  damn 
fool  he  could  not  run  a 
train,  rebutting  evidence 
in  action  for  assault  on 
passenger. 

Birmingham  Ry.,  lyight  & 
Power  Co.  v.  Mullen 
(Ala.),  p.  265,  vol.  33  (10 
R  RR). 

Exclusion  from  train  on  ground 
of  intoxication,  instruction 
that  there  was  no  evidence  of 
wantonness,  insult,  or  other 
aggravation  property  refused. 
Story  V.  Norfolk  &  S.  R.  Co. 
(N.  Car.)  p.  631,  vol.  32  (9 
RRR). 

Fact  that  conductor  who  as- 
saulted passenger  honestly 
and  mistakenly  supposed  that 
he  was  justified  would  not 
exempt  the  carrier  from  lia- 
bility, where  such  was  not 
the  case. 

Birmingham  Ry.,  Light  dt 
Power  Co.  v.  Mullen 
(Ala.),  p.  265,  vol.  33  (10 
RRR). 

Fact   that   vestibule   door    be- 
tween    pullman     cars     was 
■    opened  showed  negligence  on 

10  R  R  R-56 


OABBIBBS  OF  P  ASSBNGBBS 
— Continued, 

part  of  railroad  company. 
Robinson  v,  Chicago  &  A.  R. 

Co.  (Mich.),  p.   726,  vol.  32 

(9  RRR). 
Failure  of  motorman  to  use 
sand  did  not  render  street 
railway  officers  criminally 
responsible  for  death  ot  pas- 
senger. 
State    V.    Young    (N.  J.),    p, 

559,  vol.  33  (10  R  R  R). 

Fall  from  car  caused  by  negli- 
gence in  running  it  around 
curve. 

Zimmer  v.  Fox  River  Valley 
Electric  Ry.  Co.  (Wis.), 
p.  267,  vol.  31  (8  RRR). 

Gross  negligence  in  maintain- 
ing freight  platform  so  near 
track  as  to  strike  passenger's 
elbow,  which  was  slightly  pro- 
truding from  car  window. 
Kird  V,  New  Orleans  8l  N.  W. 

Ry.  Co.  (La.),  p.  682,    vol. 

29  (6  R  R  R). 

Harmless  error  in  admitting 
evidence  of  custom  to  board 
street  cars  in  motion,  in  ac- 
tion for  injuries  to  pas- 
senger attempting  to  board 
car  while  car  was  moving 
slowly. 
South  Chicago   Citv   Ry.  Co. 

V.  Dufresne   (111.),    p.    137, 

vol.  29  (6  R  R  R). 

If  plaintiff  intended  to  endeavor 
to  recover  for  violation  of 
contract  and  also  for  illegal 
arrest,  the  complaint  stated 
two  separate  and  distinct 
causes  of  action. 
Dierig  v.  South  Covington  & 

C.    St.    Ry.    Co.    (Ky.),  p. 

42,  vol.  29  (6  R  R  R). 

Imputation  of  negligence  aris 
ing  from  mere  fact  of  injury 
to  passenger. 
Chicago,  etc.,  R.  Co.  v.  Win 

frcy  (Neb.),  p.   689,  vol.  29 

(6  R  R  R). 

In  common  law  action  for  dam- 
ages, brought  in  Georgia,  for 
injury  to  passenger  sustained 
in  another  state,  the  inter- 
pretation of  the  common  law 
of  the  courts  of  Georgia  is 
controlling. 

Alabama  Midland  Ry.  Co.  v. 
Guilford  (Ga.),  p.  472,  vol. 
33  (10  R  R  R). 

Instruction   as   to  care  in  set- 
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ting  down  pasaeager  applica- 
ble to  pleadiaga. 
Gilmore  v,  Seattle   &  R.  Ry. 

Co.  (Wash.),  p.  143,  vol.  29 

(6  R  R  R). 
Inaufficiency   of   allegation    of 
refusal  to  carry. 
Dierig    v.    Sonth    Covin r ton 

&  C.  St.  Ry.    Co.  (Ky.y,  p. 

42,  vol.  29  (6  R  R  R). 
Inaufficiency   of  complaint    to 
ahow  canae  of  action  for  false 
impriaonment   for  refuaal  to 
accept  fare. 
Dierig  v.  Sonth  Covington  & 

C.  St.  Ry.  Co.  (Ky.),  p.  42, 

vol.  29  (6  R  R  R). 
Insufficiency  of  complaint 
where  alleged  refusal  to  atop 
and  accept  plaintiff  as  paa- 
aenger  waa  not  proximate 
cause  of  the  injury  alleged. 
South    Chicago  City  Ry.  Co. 

V.    Dufresne    (111.),   p.  137, 

vol.  29  (6  R  R  R). 
Insufficiency     of    evidence    of 
negligence    when    paasenger 
standing   on  depot    platform 
waa  atruck  by  atreet  car. 
State   V.    United  Railwaya  A 

Electric   Co.  (Md.),  p.  297, 

vol.  33  (10  R  R  R). 
Inaufficiency  of  'evidence  to 
ahow  gross  negligence  on 
part  of  conductor  cauaing  in- 
jury to  atreet  railway  paa- 
senger who  fell  from  car 
while  leaning  backwarda  in 
reaching  for  money  to  pay 
hia  fare. 
Witherington  v.  Lynn   A   B. 

R.  Co.  (Maaa.),  p.  838,  vol. 

29  (6  R  R  R). 

Inaufficiency  of  evidence  to 
ahow  negligence  on  part  of 
guard  on  elevated  railway, 
where  paaaenger'a  hand  waa 
injured  in  door  opened  to  al- 
low passengers  to  alight. 
Hannon    v,    Boaton  Blevsited 

Ry.    Co.     (Mass.),    p.     862, 

vol.  29  (6  R  R  R). 

Insufficiency  of  evidence  to 
show  negligence  on  part  of 
motorman  in  cauaing  paa-. 
senger  to  be  injured  by  aud- 
den  jar  where  atoppage  of 
car  was  necessary  in  order  to 
avoid  collision. 
Corkhill  v.  Camden  &  S.  Ry. 

Co.  (N.  J.),  p.    786,   voL  29 

(6  R  R  R). 
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Inaufficiency  of  evidence  to 
ahow  that  crowded  condition 
of  front  platform  of  atreet 
car  waa  cauae  of  accident. 
State  V,  Young  (N.  J.),  p. 
559,  vol.  33  (10  R  R  R). 

Inaufficiency  of  evidence  to 
ahow  that  defendant  waa 
chargeable  with  notice  that 
paaaenger  waa  in  danger  of 
being  injured  by  trampa  steal- 
ing ride. 

Savannah,    F.  A  W.  Ry.  Co. 
V.  Boyle  (Ga. ),  p.  430,  vol. 

29  (6  R  R  R). 
Insufficiency     of   evidence    to 

warrant  inatruction  as  to  ag- 
%     gravating    circumatancea   in 
carrying   inhrm    female  pas- 
senger beyond  destination. 
Southern    Ry.    Co.    v.  Hobbs 

(Ga.),  p.    685,    vol.  32  (9  R 

R  R). 
It  waa  immaterial,  in  action 
for  loas  of  baggage,  whether 
or  not  it  was  a  general  cus- 
tom of  the  transfer  company 
simply  to  carry  paaaengera, 
and  not  to  hold  itself  out  as 
offering  to  carry  baggage 
without  extra  compenaation. 
City  Tranafer  Co.  v.    Draper 

(Ga. ),  p.  119,  VOL  29  (6  R  R 

R). 
Lady  paaaenger  takea  risk  who 
attempts   to   alight  in  night 
time,    with  bnndlea  in  hand, 
from  moving  car. 
McMichael   v.    Illinoia  Cent. 

R.    Co.    (La.),   p.  140,  vol. 

30  (7  R  R  R). 

Liability    tor   aaaanlt    by  em- 
ployee. 
Miasouri    Pac.    Ry.    Co.    v. 

Divinney    (Kan.),    p.    679, 

vol.  29  (6  R  R  R). 
Liability   for  death   of  drover 
riding  on  freight  train,  canaed 
by   hia   jumping    from  train 
from  fear,  inatruction. 
Western    Maryland  R.  Co.  v. 

State,     to    uae    of     Shirk 

(Md.),    p.   904,  vol.  29  (6  R 

RR). 

Liability  for  injurlea  to  paa- 
aengera depending  upon  prox- 
imate cauae. 

Taillon   v,     Mears    (Mont.), 
p.  516,  vol.  33    (10  R  R  R). 

Iriability  for  injuriea  to  paa- 
aenger from  acta  of  servant 
not   within  acope  of  hia  em* 
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ployment,  under  common  law 
or  statute  of  Montana. 
Taillon  v.   Meara  (Mont.),  p. 

516,  vol.  33  (10  R  R  R). 
Liability  for  injury   to   aligrht- 
ing  passenger  because  of  ab- 
sence  of   stool  in  customary 
place  near  platform. 
Cincinnati.  N.    O.    St  T.    P. 

Ry.    Co.    V.    Bell  (Ky.),  p. 

233,  vol.  31  (8  R  R  R). 
Liability   for  injury  to  alight- 
ing passenger  caused  by  fail- 
ure  to  sprinkle  sand  on    car 
steps  covered  with  snow. 
Foster  v.  Old  Colony    St.  Ry. 

Co.  (Mass.),  p.  894,  vol.  29 

(6RR  R). 
Liability  for  injury  to  female 
passenger     caused     by    fall, 
while     alighting      at    night 
from  moving  car. 
McMichael  v.    Illinois   Cent. 

R.    Co.    (La.),    p.  140,  vol. 

30  (7RR  R). 
Liability  for  injury  to  passen- 
ger caused  by  negligence  on 
track  of  connecting  line, 
over  which  defendant  com- 
pany was  accustomed  to  run 
its  cars  for  a  short  distance 
and  turn  them  over  to  con- 
necting line. 
Oliver  V.    Columbia,  N.  &  L. 

R.  Co.  (S.  Car.),  p.  708,  vol. 

29  (6  R  R  R). 
Liability  for  injury  to  passen- 
,  ger  caused  by  sudden  jerk  of 
street  car  rounding  curve,  as 
affected  by  his  knowledge  of 
sign  forbidding  passengers 
to  ride  on  platform. 
Burns  v.  Boston   El.  Ry.  Co. 

(Mass.),  p.    918,  vol.  29    (6 

R  R  R). 
Liability  for  injury  to  passen- 
ger  riding   on   log  train,  in- 
structions. 
Greenfield  v.  Detroit  A  M.  Ry. 

Co.  (Mich.),  p.  271,  vol.  31 

(8RR  R). 
Liability  for  injury  to  passen- 
ger shot  by  person  allowed  by 
railroad  to  maintain  rifle 
range  near  track. 
Dufur  V.  Boston  A  M.  R.  Co. 
(Vt.),  p.  711,  vol.  32(9  R  R 

R). 
Liability  for  injury  to   passen- 
ger sustained  while   necessa- 
rily   riding   on    platform    of 
steam  car. 
Rolette  V.  Great  Northern  Ry. 


Co.  (Minn.),  p.  602,  vol.  33 

(10  R  R  R). 
Liability     of    company    where 
intending  passenger  was  pre- 
vented   by  obstructing  trains 
from  taking  passage. 
Mayne  v,  Chicago,  R.  I.  &  P. 

Ry.  Co.  (Okla.),  p.  61,  vol. 

29  (6  R  R  R). 

Liability  on  account  of  carry- 
ing infirm  female  passenger 
beyond  destination,  whom 
conductor  had  promised  to 
assist  to  alight. 
Southern    Ry.    Co.    v.  Hobbs 

(Ga.),  p.    685,  vol.  32  (9  R 

RR). 
Liability  question  for  jury 
where  injury  to  passenger  re- 
sulted from  negligence  in 
approaching  switch,  and  neg- 
ligence in  not  taking  pre- 
cautions to  prevent  switch 
from  being  left  open  by  chil- 
dren or  others. 

Leslie  v.  Jackson  ft  8.  Trac- 
tion   Co.     (Mich.),    p.   660, 

vol.  32  (9  R  R  R). 
Liability  where  ejected  intoxi- 
cated  passenger  was  injured 
by  another  train. 
Nash    V,    Southern    Ry.    Co. 

(Ala.),  p.  780,  vol.  29    (6  R 

R  R). 
Liability    where   passenger   is 
injured    by   mail  bag  thrown 
from  train. 
Carver   v.    Minneapolis,  etc., 

R.    Co.   (Iowa),  p.  70,    vol. 

30  (7  R  R  R). 

Limiting  Liability. 

Acceptance  of  excursion 
ticket  as  waiver  of  com- 
mon law  rule  as  to  carrier* s 
liability  for  passenger's 
safety. 
Crary    v,    Lehigh    Val.  R. 

Co.  (Pa.),  p.  119,  vol.  29 

(6R  R  R). 

Effect  of  stipulation  in    pass. 
Northern    Pac.    R.    Co.    v. 
Adams    (U.    S.),    p.   575, 
vol.  33  (10  R  R  R). 

Not  contrary  to  public  policy 
to  limit  liability  for  inju- 
ries to  express  messengers. 
Peterson    v.    Chicago  &  N. 

W.    Ry.    Co.     (Wis.),    p. 

286,  vol.  32  (9  R  R  R). 

Right  of  railroad  to  enforce 
express  company's  contract 
exempting   latter  from  lia- 
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bllity   for   injuries    to  ez- 
prcBB  messengers. 
Peterson   v.   Chicago  Sc  N. 
W.    Ry.     Co.    (Wis.),    p. 
286,  vol.  32  (9  R  R  R). 
Validity     of     stipulation    in 
pass   as  affected  by  public 
policy. 

Northern    Pac.    R.    Co.    v. 
Adams    (U.    S.),    p.  575, 
yol.  33  (10  R  R  R). 
Malicious  prosecution,  absence 
of  malice  no  defense. 
Kelly     V,    Durham    Traction 
Co.    (N.   Car.),  p.  164,  vol. 
31  (8  R  R  R). 
Malicious  prosecution,  evidence 
tending   to  show   malice  on 
part  of  conductor  in  refusing 
to  accept  fare. 

Kelly    V.    Durham    Traction 
Co.  (N.  Car.),  p.    164,    vol. 
31  (8  R  R  R). 
Malicious   prosecution,    malice 
inferred     from     absence    of 
probable  cause. 
Kelly    V.    Durham    Traction 
Co.  (N.  Car.),  p.    164,    vol. 
31  (8  R  R  R). 
Malicious  prosecution,  need  not 
be    shown  that  defendant  ac- 
tually swore  out  warrant. 
Kelly    V,    Durham    Traction 
Co.    (N.    Car.),  p.  164,  vol. 
31  (8  R  R  R). 
Mixed  trains,  carrier  not  liable 
for    injuries    from   jerks    or 
bumping   incidental  to   such 
trains. 

Illinois  Cent.  R.  Co.  v,  Vinson 
(Ky.),    p.    656,  vol.  32  (9  R 
R  R). 
Mixed    trains,    degree   of  care 
required  in  operating. 
Illinois  Cent.  R.  Co.  v.  Vin- 
son   (Ky.),    p.  656,    vol.  32 
(9  R  R  R). 
•Negligence,     failure   of    street 
railway  to  furnish    derailing 
switch    at   approach  to  rail- 
road crossing. 

State   V.    Young    (N.   J.),  p. 
559,  vol.  33  (10  R  R  R). 

Negligence   in    failing    to   in- 
spect  vestibule  door  between 
pullman  cars. 
Robinson  v.  Chicago  A  A.  R. 

Co.  (Mich.),  p.  726,  vol.  32 

(9R  R  R). 

Negligence  in  permitting  pas- 
sengers to  ride  on  front  plat- 
form of  street  car. 
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State   V.    Young    (N.    J.),  p. 

559,  vol.  33  (10  R  R  R). 
Negligence  of  driver  in  jostling 
passenger  compelled   to  tide 
on  platform  of  crowded  street 
car. 
Cattano   v.    Metropolitaji  8t 

Ry.    Co.    (N.    Y.),    p.  153, 

vol.  29  (6  R  R  R). 
Negligence,  question    for   jury 
where  passenger  was  injared 
by  jolting  of  car. 
Citisens'    St.   R.  Co.  v.  Jolly 

(Ind.),    p.    175,  vol.  31  (8R 

RR). 
Negligence,   question  for   jury 
where  passenger  was  injured 
by  stone  on  derrick  swinging 
against  car. 

Chicago  &  A.  R.   Co.  v.  Mur- 
phy (111.),  p.  864,  vol.  29  <6 

RR  R). 
Negligence,  question  for  jury 
where  passenger  was  injured 
in  attempting  to  board  sum- 
mer car,  from  sudden  starting 
of  car,  by  stepping  on  run- 
ning board  after  he  had 
waivedhis  hand  to  conductor. 
Powelson  v.  United  Traction 

Co.  (Pa.),  p.  927,  vol.  29  (6 

RR  R). 
Negligence,  question   for  jury 
where      brunk    was     thrown 
against    prospective    passen- 
ger. 
Holcombe    v*    Southern    Ry. 

Co.  (S.  Car.),  p.    482,    vol. 

31  (8  R  R  R). 
Negligence  question  of  law. 
Metropolitan    St.    Ry.  Co.  v. 

Hanson     (Kan.),      p.    312, 

vol.  31  (8RR  R). 
Nonsuit  properly  granted,  in 
action  for  injury  to  alighting 
passenger  resulting  from  con- 
tact with  boarding  passen- 
ger, which  could  not  have 
been  reasonably  anticipated. 
FritK    V,    Southern    Ry.    Co. 

(N.  Car.),  p.  243,  vol.  31  (8 

RRR). 

Not  bound  to  assist  female  pas- 
senger to  right  car  of  vesti- 
buled  train. 
Illinois  Cent.  R.  Co.  v.  Harper 

(Miss.),  p.  612,  vol.  33    (10 

RR  R). 

Not  liable  for  injury  caused  by 
cinder  coming  through  open 
door. 
Missouri,  K.  A  T.  Ry.  Co.  9. 
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Or  ton  (Kan.),  p.  220,  vol.  31 

(8  R  RR). 
Not  negligence,   as  matter   of 
law,  to  permit  street  car  pas- 
senger to    ride   on    running 
board. 
North  Chicago   St.  R.  Co.  v, 

Polkey    (HI.),    p.    169,  vol. 

31  (8  R  R  R). 
Not  negligence,    as   matter   of 
law,    to   mn   street   cars   to- 
wards  each    other   on    same 
traclc. 
Palmer   p.    Warren    St.    Ry. 

Co.    (Pa.),    p.  597,  vol.    33 

(10  R  R  R). 
Not  negligence  for   street   car 
company    to  take  plaintiff  as 
passenger,    l>ecanse  car   was 
crowded. 
Barns  v.  Boston   El.   Ry.  Co. 

(Mass.),    p.  918,  vol.  29    (6 

R  R  R). 
Not  negligence  for  street  rail- 
way    to     cross     railroad    at 
grade,  although  situation  was 
dangerous. 
State    V,    Young    (N.   J.),  p. 

559,  vol.  33  UO  R  R  R). 
Not  negligence  per  se  for   mo- 
torman  to  open  gate  on  front 
platform  of  trolley  car  before 
car  comes  to  full  stop. 
Paginini  v.  North  Jersey  St. 

Ry.    Co.    (N.    J.),    p.    930, 

vol.  29  (6  R  R  R). 

Passenger's  right  to  rely  upon 

ticket  agent's  representation 

as  to   where  train   will  stop. 

Kansas   City,   etc.,  R.  Co.  v. 

Little  (Kan.),    p.   701,  vol. 

29  (6  R  R  R). 
Passenger's  right  to   use   sta- 
tion platform. 

Dotson    V.    Brie   R.    Co.   (N. 

J. ),    p.    279,    vol.    31    (8  R 

RR). 
Person  assisting  passenger   to 
board  train  not  a   trespasser. 
Morrow  v,  Atlanta  Sl   C.    Air 

Line  Ry.    Co.  (N.  Car.),  p. 

290,  vol.  33  (10  R  R  R). 

Plaintiff  injured  by  sudden 
jerk  of  train  properly  non- 
suited. 

Denny  v.    North   Carolina  R. 
Co.    (N.    Car.),  p.  146,  vol. 

30  (7  R  R  R). 

Pleading  negligence. 
Citizens'  St.    R.  Co.  v.  Jolly 
(Ind.),   p.    175,  vol.  31  (8  R 
RR). 
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Precautions  to  be  observed  by 
electric  railway  at  railroad 
crossing. 

State  v»  Toung  (N.  J.),  p. 
559,  vol.  33  (10  R  R  R). 
Presumption  of  negligence 
arising  from  injury  to  pas* 
senger  in  a  collision  can  be 
rebutted  only  by  showing 
that  the  collision  was  the 
result  of  inevitable  cansalt  , 
or  of  some  cause  which  hu- 
man care  and  foresight  could 
not  prevent. 

Sam  buck   v.    Southern    Pac. 
Co.  (Cal.),  p.  687,  vol.  29  (6 
R  RR). 
Presumption     of       negligence 
from     breaking    of   axle    of 
freight  car  upon  which  drover 
is  being  carried. 
Western   Maryland  R.  Co.  v. 
State,     to     use    of     Shirk 
(Md.),    p.   904,  vol.  29  (6  R 
R  R). 
Presumption      of     negligence 
from     fact   that   passenger's 
arm  was  struck  by  suspended 
mail  pouch. 

McCord     V,    Atlanta     &    C. 
Air  Line  R.  Co.  (N.  Car.), 
p.  275,    vol.   33  (10  R  R  R). 
Presumption       of      negligence 
from  injury  to  passenger. 
Leveret    v.    Shreveport    Belt 
Ry.  Co.  (La.),  p.  611,    vol. 
32  (9  R  R  R). 
Presumption       of     negligence 
where      passenger      jumped 
from  street  car  to  avoid  colli- 
sion. 

Palmer  v.  Warren  St.  Ry.  Co. 
(Pa.),    p.  597,    vol.   33    (10 
RR  R). 
Presumption     of       negligence 
where  street  railway   passen- 
ger is  injured. 

Palmer  v.  Warren  St.  Ry. 
Co.  (Pa.),  p.  597,  vol.  33 
(10  R  R  R). 

Presumption    that    person   rid- 
ing on    freight  train    a  tres- 
passer, rebuttal. 
Dysart    v.  Missouri,  K.  &  T. 

Ry.   Co.  (C.  C.  A.),  p.  197, 

vol.  31  (8  R  R  R). 

Prima  facie  case  of  negligence 
^n  suddenly  starting  car  be- 
fore street  railway  passenger 
could  alight. 

United    Rys.    dt  Electric  Co. 
of  Baltimore  v,  Woodbridge 
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bility   for   injuries    to   ex- 
press messengers. 
Peterson   v.   Chicago  &  N. 
W.    Ry.     Co.    (Wis.),    p. 
286,  vol.  32  (9  R  R  R). 
Validity     of     stipulation    in 
pass  as  affected  by  public 
policy. 

Northern    Pac.    R.    Co.    v. 
Adams    (U.    S.),    p.  575, 
▼ol.  33  (10  R  R  R). 
Malicious  prosecution,  absence 
of  malice  no  defense. 
Kelly     V,    Durham    Traction 
Co.    (N.  Car.),  p.  164,  vol. 
31  (8  R  R  R). 
Malicious  prosecution,  evidence 
tending   to   show    malice  on 
part  of  conductor  in  refusing 
to  accept  fare. 

Kelly    V,    Durham    Traction 
Co.  (N.  Car.),  p.    164,    vol. 
31  (8  R  R  R). 
Malicious   prosecution,    malice 
inferred     from     absence    of 
probable  cause. 
Kelly    V.    Durham    Traction 
Co.  (N.  Car.),  p.    164,    vol. 
31  (8  R  R  R). 
Malicious  prosecution,  need  not 
be    shown  that  defendant  ac- 
tually swore  out  warrant. 
Kelly    V.    Durham    Traction 
Co.    (N.    Car.),  p.  164,  vol. 
31  (8  R  R  R). 
Mixed  trains,  carrier  not  liable 
for    injuries    from   jerks    or 
bumping   incidental  to   such 
trains. 

Illinois  Cent.  R.  Co.  v.  Vinson 
(Ky.),    p.    656,  vol.  32  (9  R 
R  R). 
Mixed    trains,    degree   of  care 
required  in  operating. 
Illinois   Cent.  R.  Co.  v.  Vin- 
son   (Ky. ),    p.  656,    vol.  32 
(9  R  R  R). 
-Kegligence,     failure   of   strtet 
railway  to  furnish   derailing 
switch    at   approach  to  rail- 
road crossing. 

Stale   V.    Young    (N.   J.),  p. 
559.  vol,  33  (10  R  R  R). 

Negligence   in    failing    to    in- 
spect  vestibule  door  between 
pullman  cars. 
Robinson  v,  Chicago  &  A.  R. 

Co.  (Mich.),  p.  726,  vol.  32 

(9R  R  R). 

Negligence  in  permitting  pas- 
sengers to  ride  on  front  plat- 
form of  street  car. 
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State   9.    Toung   (N.   J.)«  p. 

559,  vol.  33  (10  R  R  R). 
Negligence  of  driver  in  jostling 
passenger  compelled   to  ride 
on  platform  of  crowded  street 
car. 
Cattano   v.    Metropolitan  St. 

Ry.    Co.    (N.    Y.),    p.  153, 

vol.  29  (6  R  R  R). 
Negligence,  question    for  jury 
where  passenger  was  injured 
by  jolting  of  car. 
Citisens'    St.   R.  Co.  v.  Jolly 

(Ind.),   p.    175,  vol.  31  (8  R 

RR). 
Negligence,   qneation  for   jury 
where  passenger  was  injured 
by  stone  on  derrick  swinging 
against  car. 

Chicago  &  A.  R.   Co.  v.  Mur- 
phy (111.),  p.  864,  vol.  29  (6 

R  RR). 
Negligence,  question  for  jury 
where  passenger  was  injured 
in  attempting  to  board  sum- 
mer car,  from  sudden  starting 
of  car,  by  stepping  on  run- 
ning board  after  he  had 
waivedhis  hand  to  conductor. 
Powelson  v.  United  Tmction 

Co.  (Pa.),  p.  927,  vol.  29  (6 

RR  R). 
Negligence,  question   for   jury 
where      trunk    was     thrown 
against    prospective    passen- 
ger. 
Holcombe    9.    Southern    Ry. 

Co.  (S.  Car.),  p.    482,    vol. 

31  (8  R  R  R). 
Negligence  question  of  law. 
Metropolitan    St.    Ry.  Co.  v. 

Hanson     (Kan.),      p.    312, 

vol.  31  (8RR  R). 
Nonsuit  properly  granted,  in 
action  for  injury  to  alighting 
passenger  resulting  from  con- 
tact with  boarding  passen- 
ger, which  could  not  have 
been  reasonably  anticipated. 
FritE    V.    Southern    Ry.    Co. 

(N.  Car.),  p.  243,  vol.  31  (8 

RRR). 

Not  bound  to  assist  female  pas- 
senger to  right  car  of  vesti- 
buled  train. 
Illinois  Cent.  R.  Co.  v.  Harper 

(Miss.),  p.  612,  vol.  33    (10 

RRR). 

Not  liable  for  injury  caused  by 
cinder  coming  through  open 
door. 
Missouri,  K.  A  T.  Ry.  Co.  v. 
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Orton  (Kan.),  p.  220>  vol.  31 

(8  R  RR). 
Not  negligencct   as   matter   of 
law,  to  permit  street  car  pas- 
sengper  to    ride    on    running 
board. 
North  ChicafTo   St.  R.  Co.  v. 

Polkey    (111.),    p.    169,  vol. 

31  (8  R  R  R). 
Not  negligence,    as   matter   of 
law,    to   mn   street   cars   to- 
wards  each    other   on    same 
track. 
Palmer   v.    Warren    St.    Ry. 

Co.    (Pa.),    p.  597,  vol.    33 

(10  R  R  R). 
Not  negligence   for   street   car 
company    to  take  plaintiff  as 
passenger,    because   car   was 
crowded. 
Bums  V,  Boston   El.   Ry.  Co. 

(Mass.),    p.  918,  vol.  29    (6 

R  R  R). 
Not  negligence  for  street   rail- 
way    to     cross     railroad    at 
grade,  although  situation  was 
dangerous. 
State    V,    Young    (N.   J. ),  p. 

559,  vol.  33  UO  R  R  R). 
Not  negligence  per  se   for   mo- 
tor man  to  open  gate  on  front 
platform  of  trolley  car  before 
car  comes  to  full  stop. 
Paginini  v.  North  Jersey  St. 

Ry.    Co.    JN.    J.),    p.    930, 

vol.  29  (6  R  R  R). 

Passenger's  right  to  rely  upon 

ticket  agent's  representation 

as  to   where   train   will  stop. 

Kansas   City,   etc.,  R.  Co.  v. 

Iiittle  (Kan.),    p.   701,  vol. 

29  (6RRR). 
Passenger's  right   to   use   sta- 
tion platform. 

Dot  son    V.    Erie   R.    Co.   (N. 

J.),    p.    279,    vol.    31    (8  R 

RR). 
Person  assisting  passenger   to 
board  train  not  a   trespasser. 
Morrow  v.  Atlanta  &   C.    Air 

Line  Ry.    Co.  (N.  Car.),  p. 

290,  vol.  33  (10  R  R  R). 

Plaintiff  injured  by  sudden 
jerk  of  train  properly  non- 
suited. 

Denny  v.    North   Carolina  R. 
Co.    (N.    Car.),  p.  146,  vol. 

30  (7  R  R  R). 

Pleading  negligence. 
Citizens'  St.    R.  Co.  v.  Jolly 
(Ind.),   p.    175,  vol.  31  (8  R 
RR). 
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Precautions  to  be  observed  by 
electric  railway  at  railroad 
crossing. 

State  V.  Young  (N.  J.),  p. 
559,  vol.  33  (10  R  R  R). 
Presumption  of  negligence 
arising  from  injury  to  pas- 
senger in  a  collision  can  be 
rebutted  only  by  showing 
that  the  collision  was  the 
result  of  inevitable  causalt  , 
or  of  some  cause  which  hu- 
man care  and  foresight  could 
not  prevent. 

Sambuck   v.    Southern    Pac. 
Co.  (Cal.),  p.  687,  vol.  29  (6 
R  RR). 
Presumption     of       negligence 
from     breaking    of    axle    of 
freight  car  upon  which  drover 
is  being  carried. 
Western   Maryland  R.  Co.  v. 
State,     to     use    of     Shirk 
(Md.),    p.   904,  vol.  29  (6  R 
RR). 
Presumption      of     negligence 
from     fact   that   passenger's 
arm  was  struck  by  suspended 
mail  pouch. 

McCord     V,    Atlanta     &    C. 
Air  Line  R.  Co.  (N.  Car.), 
p.  275,    vol.   33  (10  R  R  R). 
Presumption       of      negligence 
from  injury  to  passenger. 
Leveret    v.    Shrevcport    Belt 
Ry.  Co.  (La.),  p.  611,    vol. 
32  (9  R  R  R). 
Presumption       of     negligence 
where       passenger       jumped 
from  street  car  to  avoid  colli- 
sion. 

Palmer  v.  Warren  St.  Ry.  Co. 
(Pa.),    p.  597,    vol.   33    (10 
RRR). 
Presumption     of       negligence 
where  street  railway  passen- 
ger is  injured. 

Palmer  v,  Warren  St.  Ry. 
Co.  (Pa.),  p.  597,  vol.  33 
(10  R  R  R). 

Presumption    that    person   rid- 
ing on    freight  train    a  tres- 
passer, rebuttal. 
Djrsart    V.  Missouri,  K.  &  T. 

Ry.   Co.  (C.  C.  A.),  p.  197, 

vol.  31  (8  RRR). 

Prima  facie  case  of  negligence 
in  suddenly  starting  car  be- 
fore street  railway  passenger 
could  alight. 

United    Rys.    &  Electric  Co. 
of  Baltimore  v.  Woodbridge 
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(Md.).    p.   156,  vol.  31  (8R 

RR). 
Prima  facie  case  of  negligence 
where     alighting    passenger 
injured   by   sudden    starting 
of  car. 
Denver  Con  sol.  Tramway  Co. 

V,     Rush    (Colo.),    p.    617, 

vol.  32  (9  R  R  R). 
Proximate   cause,    instruction. 
Pennsylvania  Co.  v.  Paul  (C. 

C.    A.),    p.    546,  vol.  33  (10 

R  R  R). 
Proximate  cause  of  injury 
where  intending  passenger 
prevented  from  reaching  his 
car  by  an  obstructing  train 
was  injured  when  taking  an- 
other route. 
Mayne  v.    Chicago,    R.  I.    & 

P.  Ry.  Co.  (Okla.),   p.    61, 

vol.  29  (6  R  R  R). 

Question  for  jury  as  to  sufiS- 
ciency  of  inspection  of  for- 
eign car. 

Western  Maryland  R.  Co.  v. 
State,  to  use  of  Shirk 
(Md.),  p.  904,  vol.  29  (6  R 
R  R). 

Question  for  jury  whether  con- 
ductor had  notice  that  person 
entered  station  merely  for 
purpose   of  assisting  passen- 

ger  to  board  train, 
[orrow    V,    Atlanta  &  C.  Air 
Line  Ry.  Co.    (N.  Car.),  p. 
290,  vol.  33  (10  R  R  R). 

Question  for  jury  whether  it 
was  the  conductor  or  some 
other  employee  who  was  near 
car  steps  when  person  en- 
tered train  to  assist  passenger 
to  board. 

Morrow  v,  Atlanta  Sl  C.  Air 
Line  Ry.  Co.  (N.  Car.),  p. 
290,  vol.  33  (10  R  R  R). 

Question  for  jury  whether  jerk 
of   train   causing    injury    tp 
passenger   was  an  extraordi- 
nary one. 
Illinois  Cent.  R.  Co.  v,  Crady 

(Ky.),    p.    37,    vol.  29  (6  R 

R  R). 

Question  for  jury  whether  pas- 
senger  was   given    sufiBcient 
time  to  change  cars. 
Oliver  v,    Columbia,  N.  &  L. 

R.    Co.    (S.    Car.),  p.    708» 

vol.  29  (6  R  R  R). 

Question  for  jury   whether  per- 
son   assisting    passenger    to 


board  train  was  allowed  rea* 
sonable  time  to  alight. 
Morrow  v.    Atlanta  &  C.  Air 

Line  Ry.  Co.    (N.  Car.),  p. 

290,  vol.  33  (10  R  R  R). 
Question  ot  negligence  and 
contributory  negligence  for 
jury  where  alighting  passen- 
ger was  injured  by  reason  of 
sudden  jerk  of  car. 
Sweet  V,    Birmingham  Ry.  Sl 

Electric  Co.    (Ala.),  p.  784» 

vol.  29  i6  R  R  R). 

Railroad  can  refuse  to  admit  on 
its  trains  a  person  who  ia 
drunk,  though  he  haa  a 
ticket. 

Story  V.  Norfolk  &  S.  R.  Co. 
(N.  Car.),  p.  631,  voL  32  (9 
RR  R). 

Railroad  could  not  escape  lia- 
bility for  failure  to  provide 
safe  passage  from  one  car  to 
another  by  showing  contract 
with  sleeping  car  company  to 
perform  the  duty. 
Robinson    v.   Chicago    &    A. 

R.  Co.  (Mich.),  p.  726,  vol. 

32  (9  R  R  R). 

Railroad  sued  jointly  with 
sleeping  car  company  could 
not  complain  of  direction  of 
verdict  for  latter,  in  action 
for  death  of  passenger  thrown 
through  open  vestibule  door 
by  lurching  of  car. 
Robinson  v.  Chicago  &  A.  R. 
Co.  (Mich.),  p.  726,  vol.  32 
(9  R  R  R). 

'Reasonableness  of  carrier's  reg- 
ulation question  for  jury. 
Central  of  Georgia  R.  Co.  r. 
Motes    (Ga. ),    p.    161,   vol. 
30  (7  R  R  R). 

Reckless  disregard  of  passen- 
ger's safety  shown  by  evi- 
dence that  train  was  run  on 
defective  track  at  rate  of  a 
mile  a  minute. 
Grififin   v.  Southern    Ry.    (S. 

Car.),    p.    758,  vol.  29  (6  R 

RR. 

Rev.  St.  of  So.  Car.  of  1893, 
§  1687,  requiring  trains  to 
stop  at  stations  for  a  suffi- 
cient length  of  time  to  allow 
passengers  to  get  on  and  off, 
applies  to  excursion  trains. 
Oliver  v.    Columbia,  N.  &.  L. 

R.    Co.    (S.    Car.),    p.  708, 

vol.  29  (6  R  R  R). 
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Right  to  refuse  to  accept  luna- 
tic as  passenger. 
Owens  V.  Macon  &  B.  R.  Co. 
(6a.),    p.    751,  vol.  32  (9  R 
RR). 
Right    to  rely    on    and    make 
proof  of  custom   to  assist  un- 
attended female  passengers  to 
alight. 

Southern    Ry.    Co.    v,  Hobbs 
(6a.),    p.  685,    vol.  32  (9  R 
RR). 
Rule  forbidding  passengers   to 
ride   on   platform  not  waived 
in    plaintiff's    favor  by  mere 
fact  that  he  found   other  pas- 
sengers riding  on  platform. 
Burns  v,    Boston  El.  Ry.  Co. 
(Mass.),   p.  918,    vol.  29  (6 
R  RR). 
Rules  of  carrier  as  to  route   to 
be  taken  not  binding  on  pas- 
senger without  knowledge  of 
rule. 

Illinois     Cent.      R.      Co.    v. 

Harper  (Miss.),  p.  612,  vol. 

33  (10  R  R  R). 

Scope   of  conductor's   promise 

to  assist  infirm  passenger  to 

alight. 

Southern    Ry.    Co.    v.  Hobbs 

(6a.),  p.  685,  vol.    32    (9  R 

RR). 

Separation  of  white  and  colored 

passengers,  constitutionality 

of  statute. 

State  V.  Pearson  (La.),  p. 
324,  vol.  31  (8  R  R  R). 
Sufficiency  of  complaint,  in  ac- 
tion for  injury  to  passenger 
boarding  moving  train,  al- 
leging failure  to  stop  train  at 
crossing. 

Creech  v.  Charleston  &  W.  C. 
Ry.  Co.  (S.  Car.),  p.  903, 
vol.  31  (8  R  R  R). 

Sufficiency  of  complaint  in  ac- 
tion for  injury  to  passenger 
caused  by  sudden  jerk  of  car. 
Southern   R.   Co.  z/.  Crowder 

(Ala.),   p.  150,  vol.  30  (7  R 

R  R). 

Sufficiency  of  complaint  in  ac- 
tion for  violation  of  separate 
coach  law  of  Kentucky,  in 
assigning  white  passenger  to 
wrong  car. 

Southern  Ry.  Co.  in  Ken- 
tucky V.  Tburman  (Ky.), 
p.  489,  vol.  32  (9  R  R  R). 

Sufficiency  of  declaration  in 
action   ior  injury  to  passen- 


ger, claimed  to  have  been 
caused  by  failure  of  elevated 
railroad  to  maintain  suitable 
gates  and  safeguards  around 
platform. 

Lake  St.  £1.  R.    Co.    v.  Bur- 
gess   (111.),  p.  136,    vol.    30 
(7  R  R  R). 
Sufficiency  of  evidence  of  neg- 
ligence  in   action  for  injury 
to   passenger   caused    by  ex- 
cessive speed   around   curve. 
Baltimore  &  O.   8.  W.  R.  Co. 
V.    Harbin    (Ind.),    p.   956, 
vol.  29  (6  R  R  R  ). 
Sufficiency  of  evidence  of  neg- 
ligence  in   discharging  pas- 
sengers. 

Fielders  v.  North  Jersey  St. 
Ry.  Co.  (N.  J.),  p.  875, 
vol.  29  (6RR  R). 

Sufficiency  of  evidence  of  neg- 
ligence in  failing  to  sprinkle 
sand  on  car  steps  covered 
with  snow. 

Foster  v.  Old  Colony  St.  Ry. 
Co.  (Mass.)  p.  894,  vol.  29 
(6  R  R  R). 

Sufficiency  of  evidence  of  neg- 
ligence where  passenger  waa 
injured     because    of    sudden 
jerk  of  car. 
Timms  v.  Old  Colony  St.  Ry. 

(Mass.),    p.    783,     vol.    29 

(6  R  R  R). 

Sufficiency  of  evidence  of  neg- 
ligence where  passenger  was 
injured  by  missile  thrown  by 
mob. 

Fewings  v,  Mendenhall 
(Minn.),  p.  422,  vol.  29  (6 
RRR.) 

Sufficiency  of  evidence  to  show 
■i^S^Hgence   where  passenger 
was     injured    by    premature 
starting  of  car. 
Beriuger  v.  DuUuque  St.   Ry, 

Co.  (Iowa),    p.  872,  vol.  29 

(6  R  R  R). 

Sufficiency  of  evidence  to  sup- 
port verdict  for  plaintiff,  in 
action  for  injury  received  by 
passenger  in  alighting  from 
train  on  unlighted  platform. 
Kansas  City,  M.  &  B.  R.  Co. 
V.  McShan  (Miss.),  p.  768, 
vol.  29  (6  R  R  R). 

Sufficiency  of  evidence  to  war- 
rant submission  of  question 
of  defendant's  negligence  to 
jury,    in   action   for  injuries 
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received    by    being     thrown 

from  atreet  car. 

South    Chicago  Citj  Ry.  Co. 

v.    Dufreane    (UU,   p.  137, 

vol.  29  (6  R  R  R). 
Sufficiency  of  indictment  under 
atatute  making  it  a  penal 
offenae  to  diacriminate  in 
furniahing  aeparate  coachea 
for  colored  paaaengera,  where 
it  waa  alleged  that  a  paaaen- 
ger  waa  compelled  to  ride  in 
baggage  car. 
Lonlaville   &    N.    R.    Co.    v. 

Commonwealth    (Ky.),     p. 

262,  vol.  33  (10  R  R  R). 
The  fact  that  long  after  ejec- 
tion of  paaaenger  it  waa  dia- 
covered  that  hia  trunk 
contained  merchandiae,  in 
violation  of  contract,  waa  no 
defenae. 
Georgia  R.    Co.    v.    Baldoni 

(Ga.),    p«    68.    vol.  29  (6  R 

RR). 
Ticket  acalper  cannot  be  denied 
tranaportation. 
Ford  V.   Eaat   Irouiaiana   R. 

Co.    (La.),    p.    229,   vol.  31 

(8RRR). 
Under  the  aeparate  coach  law 
of  Kentucky  a  railroad  ia  not 
required  to  have  a  aeparate 
coach  or  to  have  aeparate 
compartmenta  for  white  and 
colored  paaaengera  in  a 
freight  train  carrying  com- 
bination car  uaed  aa  a  ca- 
booae. 
Louiaville   A   N.    R.    Co.    v. 

Commonwealth     (Ky.),    p. 

262,  vol.  33  (10  R  R  R). 
Verdict  for  defendant  where 
plaintiff  relied  wholly  on 
'  doctrine  of  rea  ipaa  loquiter, 
and  there  waa  abaence  of 
negligence  with  reapect  to 
defective  appliance. 
Murray   v.   Pawtuxet  Valley 

St.  Ry.   Co.  (R.  L),  p.  235, 

vol.  31  (8  R  R  R). 

Verdict  for  plaintiff  warranted 
by  evidence,  in  action  for  in- 
jury  to  alighting  paaaenger. 
Tazoo   Sl    M.    V.  R.    Co.    v. 
Hatch  (Miaa.),    p.  609,  vol. 
33  (10  R  R  R). 

Waiver  of  rule  requiring   per- 
mit  to  ride  on  freight  train 
aa  a   paaaenger  implied  from 
continued  diaregard. 
Greenfield    v.    Detroit  St   M. 


ojlBbibbs  of  P ABSBNOSBS 

— Continued, 

Ry.    Co.    (Mich.),    p.    271, 

vol.  31  (8  R  R  R). 
Where,  in  action  for  injuriea 
alleged  to  have  reanlted  from 
colli aion  on  atreet  railway, 
declaration  averred  that 
plaintiff  waa  thrown  from 
hia  aeat  by  force  of  colliaion, 
proof  that  he  jumped  from 
car,  in  attempting  to  escape 
from  danger,  waa  not  admis* 
aible. 
McAUiater   v.    People'a    Ry. 

Co.    (Del.),    p.    967,  voL  29 

(6  R  R  R). 
Where  paaaenger  ia  arreated  by 
police  officerar  the  company  ia 
under  no  duty  to  aee  that  they 
uae  only  neceaaary  force. 
Brunawick    A    W.  R.    Co.    v. 

Ponder   (Ga.),    p.    45,   voU 

29  (6RR  R). 
Wnere  the  cuatodian  of  a  Inna- 
tic  waa  permitted  by  the  con** 
due  tor  to  ride  in  the  baggage 
car  of  a  mixed  train,  and 
waa  injured  by  a  sudden  jerk, 
whether  the  jerk  was  unusual 
or  unnecessary  was  for  the 
jury. 
Cheaapeake   A  O.  Ry.  Co.  9. 

Jordan  (Ky.),  p.  672,  vol.  32 

(9R  R  R). 

Who  Are  Passengers. 

Lake  St.  Kl.  R.  Co.  9.  Bur- 

gesa  (111.),  p.  136,  vol.30 

(7RRR). 
Boy  fifteen  yeara  old,  who 
paya  brakeman  of  passenger 
train  to  be  carried  to  cer- 
tain point,  and  ia  told  to 
ride  on  platform  of  bag- 
gage car,  to  get  off  at  all 
atopa,  and  to  keep  out  of 
aight,  and  who  followa 
auch  inatructioua,  ia  not  a 
passenger. 
Mendenhal!     9.     Atchiaon, 

etc.,  R.    Co.    (Kan,),    p. 

685,  vol.  29  (6  R  R  R). 
Complaint       inaufficient     to 
ahow    that    plaintiff  waa  a 
paaaenger. 
Birmingham  Ry.  6l  Electric 

Co.  9.    Maaon  (Ala.),    p. 

305,  vol.  31  (8  R  R  R). 
Complaint      ahowed,      prima 
facie,    that  plaintiff  waa  a 
paaaenger. 
Citiaena'      St.    R.    Co.    9. 

Jollv    (Ind.),   p.  175,  v<^« 

31  (8  R  R  R). 
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OABBIBBS  OF  P  ASSBNGBBS 
— Continued. 

Employee  riding  to  and  from 
work  an  a  passenger. 
Carswell  v.  Macon,  D.  A  S. 

R.  Co.  (Ga.),  p.  833,  vol. 

32  (9  R  R  R). 
On  the  iastie  whether  plain- 
tiff was  a  passenger,  he 
could  testify  with  reference 
to  his  belief  as  to  his  right 
to  ride  on  the  train. 
Fitzgibbon    v.   Chicago,  Sl 

N.  W.  Ry.  Co.  (Iowa),  p. 

680,  vol.  29  (6  R  R  R). 
Person  not  member  of  excur- 
sion party  on  an  excursion 
train  believing  that  con- 
ductor knew  he  was  not  a 
member,  but  had  a  right  to 
accept  him  as  a  passenger. 
Fitsgibbon    v,    Chicago   A 

N.  W.  Ry.  Co.  (Iowa),  p. 

680,  vol.  29  (6  R  R  R). 
Person  riding  by  permission 
of  brakeman,  with  knowl- 
edge that  he  had  no  right 
to  grant  such  permission, 
not  a  passenger. 
Mendenhall     v.    Atchison, 

etc.,  R.    Co.    (Kan.),    p. 

685,  vol.  29  (6  R  R  R). 

Person  riding  on  freight 
train  under  arrangement 
with  conductor.  In  violation 
of  rule  known  to  both,  is 
not  a  passenger. 
Greenfield  v.  Detroit  Sl  M. 
Ry.  Co.  (Mich.),  p.  271, 
vol.  31  (8  R  R  R). 

Person  walking  along  plat- 
form to  take  next  seat  in 
street  car,  after  assisting 
aged  companion  to  board 
car. 

Haselton  v.  Portsmouth, 
K.  Sl  Y.  St.  Ry.  (N.  H.), 
p.  705,  vol.  29  (6  R  R  R). 

Prospective  passengers,  who 
are. 

Holcombe  v.  Southern  Ry. 
Co.  (S.  Car.),  p.  482,  vol. 
31  (8  R  R  R). 

OARS. 

See  Carriers  of  Goods, 
Carriers  of  Live  Sloek. 

OATTLB  GUARDS. 
See  Stock,  Injuries  to, 

OHANQB  OF  QRADS. 
See  Street  Railways, 

10  R  R  R— 57 


See  Railroads. 

Street  Railways. 
Taxation. 


See  Tickets  and  Fares. 

OHUjDRBN. 

See  Accidents  on  Track. 
Crossings. 
Damages. 
Fences. 
Licensees. 
Trespassers. 

Application  of  Pennsylvania 
statute,  giving  wife  equal 
right  with  father  to  custody 
and  services  of  minors. 
Kelly  V.  Pittsburg  Sl  B. 
Traction  Co.  (Pa.),  p.  811, 
vol.  30  (7  R  R  R). 

Boy  fifteen  years  old,  who  pays 
brakeman  of  passenger  train 
to  be  carried  to  certain  point, 
and   is   told   to  ride  on  plat- 

.  form  of  baggage  car,  to  get 
o£F  at  all  stops,  and  to  keep 
out  of  sight,  and  who  follows 
such  instructions,  is  not  a 
passenger. 

Boy    twelve  years   old   a    con- 
scious trespasser  on  train  so 
as  to  be  responsible   for   his 
own  negligence  and  injury. 
Wilson     V.     Atchison,    etc., 

Ry.     Co.    (Kan.),    p.    664, 

vol.  29  (6  R  R  R). 
Mendenhall  V.  Atchison,  etc., 

R.  Co.  (Kan.),   p.  685,  vol. 

29  (6  R  R  R). 

Care  required  of  parents. 
Corbet t  v,  Oregon  Short  Line 
R.  Co.  (Utah),  p.  736,    vol. 

30  (7  R  RR). 

Care  required  of  those  in  charge 
of  street  cars  to  prevent  in- 
juries to  children. 
Gorman     v.    Louisville    Ry. 
Co.    (Ky.),    p.    803,  vol.  29 
(6  R  R  R). 

Child's  capacity   to   apprehend 
danger,  question  for  jury. 
Kelly      V.     Pittsburg    Sl    B. 

Traction  Co.  (Pa.),   p.  811, 

vojL.  30  (7  R  R  R). 

Contributory  Negligence. 

Care  required  of  boy   sixteen 
years  old. 

Mitchell  V.  Illinois  Cent. 
R.  Co.  (La.),  p.  240,  vol. 
32  (9  R  R  R). 
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Care  required  of  child. 
Anderson     v.    Central     R. 
Co.    of   New   Jersey    <N. 
J.),  p.  51,  vol.    30  (7  R  R 

R). 
Care  required  of  children. 

Dubiver  v.  City  A    S.    Ry. 
Co.  (Ore.),  p.  660,  vol.  33 
(10  R  R  R). 
Child  seven  years  old  injured 
by  street  car  incapable   of 
contributory  negligence. 
Vogel   V.   North  Jersey  St. 
R.  Co.  (N.  J. ),  p.  654,  vol. 
30  (7  R  R  R). 
Child      twenty-five     months 
old    cannot   be   chargeable 
with. 

O'Brien  v.  Wisconsin  Cent. 
Ry.    Co.    (Wis.),    p.  462, 
vol.32  (9R  R  R). 
Child  under  five  years  old  can- 
not be  chargeable  with  con- 
tributory negligence. 
ISskildsen  v.  City  of  Seattle 
(Wash.),    p.    549,    vol.  30 
(7  R  R  R). 
Direction  of  verdict  in  action 
for  injury  to  boy. 
Anderson  v.  Central  R.  Co. 
of   New  Jersey    (N.  J.), 
p.  51,  vol.  30  (7  R  R    R). 
Father  allowing  eleven  year 
old  son  to  stroll  alone  on 
street. 

Bnright  v.  Pittsburg  Junc- 
tion R.  Co.  (Pa.),  p.  717, 
vol.  30  (7  R  R  R). 
Harmless   error  in   instruct- 
ing. 

Givens   v.    Louisville  A  N. 
R.   Co.  (Ky.),  p.  11,  vol. 
30  (7  R  R  R). 
Implied  admissions  of  plain- 
tiff's brother. 

Givens  v .  L#ouisville  A   N. 
R.  Co.  (Ky.),  p.  11,  vol, 
30  (7  R  RR). 
It  cannot  be  said,   as   matter 
of     law,     that    because    a 
minor  is  sui  juris  he  should 
have     exercised    the    same 
degree     of    prudence     and 
judgment  as  an  adult. 
Dubiver   v.    City   &  8.  Ry. 
Co.  (Ore.),  p.  660,  vol.  33 
(lORRR). 
Not  negligence,  as  matter  of 
law,  for  child  six  and  one- 
half  years  of  age  to  cross 
street  car  tracks. 
McDermott  v.    Boston   Ele- 
vated   Ry.    Co.    (Mass.), 
p.  379,  vol.  32  (9  R  R  R). 


CSa^BBN—ConHnmed. 

Presumption  of  due  care   on 
part  of  minor. 
Dubiver   v.    City   A  8.  Ry. 
Co.  (Ore.),  p.  660,  vol.  33 
(10  R  R  Rj. 
Question  for  jury  where  boy 
was  injured  while  crossing 
street  car  tracks. 
Campbell   v.    St.    Louis  A 
Suburban  Ry.  Co.  (Mo.), 
p.  248,  vol.  32  (9  R  R  R). 
Sufficiency     of    evidence    to 
show    that  boy   injured   by 
train  was   capable  of    con- 
tributory negligence. 
Givens  v.  Lronisville   A  N. 
R.  Co.    (Ky.),  p.  11,  vol. 
30  (7  R  R  R). 
Judgment      in      wife's     name 
where     father   dies    pending 
action    by   him   for   injuries 
sustained  by  minor  son. 
Kelly     V.     Pittsburg    A    B. 
Traction  Co.   (Pa.),  p.  811, 
vol.  30  (7  R  R  R). 
Liability  for  injury  to  trespass- 
ing t>oy  injured   when  jump- 
ing  from  train,    as    affected 
by  failure  of  trainmen  to  re- 
monstrate  with   boys  in  the 
habit  of  boarding  and  jump- 
ing from  trains. 
Wilson  V.  Atchison,  etc,  Ry. 
Co.  (Kan.),  p.  664,  vol.    29 
(6  R  R  R). 

Liability  for  malicious   act   of 
brakeman    in    ordering    boy 
from  moving  freight  car. 
Williams  9.  Southern   Ry.  in 

Kentucky     (Ky.),    p.    732, 

vol.  30  (7  R  R  R). 

Loss    of    services  and  society 
elements  of  damages,   in   ac- 
tion for  death  of  child. 
Corbett  v.  Oregon  Short  Line 

R.  Co.  (UUh),  p.    736,  vol. 

30  (7  R  R  R). 

Measure  of  damages  for  death 
of  child,  instructions. 
Corbett  v.  Oregon  Short  Line 
R.  Co.  (UUh),    p.  736,  voL 
30  (7RRR). 

Negligence  of  city,  in  suffering 
dangerous  place  in  railroad 
track  in  street,  rendering 
company  liable  for  injury  to 
child  guilty  of  contributory 
negligence,  because  com- 
pany's negligence  was  proxi- 
mate cause. 

Bskildsen  v.  City  of  Seattle 
(Wash.),  p.  549,  vol.  30  (7 
RRR). 
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OHILDBSIN— G?ff/mfi^i/. 

Negligence  of  father  in  allow- 
ing child  twenty-iive  months 
of  age  to  escape  to  railroad 
track,  while  he  was  splitting 
wood,  was  a  question  for  the 
jury. 

O'Brien  v,  Wisconsin  Cent. 
Ry.  Co.  (Wis.),  p.  462,  vol. 
32  (9RR  R). 

Negligence   of  parent   not   at- 
tributable to   child,  in  action 
.  for  benefit  of  child. 
Kskildsen  v.  City  of   Seattle 
(Wash.),  p.    549,    vol.  30  (7 
RR  R). 

Proximate  cause  where  child 
was  injured  through  negli- 
gence of  city  in  suffering 
dangerous  place  to  remain  in 
in  street. 
Bskildsen    v.    City  of  Seattle 

(Wash.),  p.  549,  vol.   30    (7 

RR  R). 

Question    for    jury    as    to   the 
negligence      of       motorman 
where   child    was  injured  on 
track. 
Koenig    v.    Union    Depot  R. 

Co.  (Mo.),  p.    655,    vol.    30 

(7RR  R). 

Sufficiency  of  evidence  of  neg- 
ligence of  parents   in    allow- 
ing child    to   go   upon  track. 
Corbett  v.  Oregon  Short  Line 
R.  Co.  (Utah),    p.  736,  vol. 
30  (7RRR). 

Sufficiency  of  evidence  to  sus- 
tain verdict  for  plaintiff  in 
action  for  killing  boy  six 
years  old  at  crossing. 
Hoon  V,  Beaver  Valley  Trac- 
tion Co.  (Pa.),  p.  556,  vol. 
30  (7  RR  R). 

Verdict  for  plaintiff  supported 
by  the  evidence,  in  action 
for  injuries  to  seven  year  old 
boy  ordered  from  moving 
street  car. 
Richmond     Traction    Co.    v. 

Wilkinson     (Va.),    p.    723, 

vol.  30  (7  R  R  R). 

OIBOITMSTANTIAL    BVI- 
DBNOB. 

See  Fires, 

OLSSAR  OHANOB. 

See  Accidents  on  Track. 

GOAL. 

See  Carriers  of  Goods, 


GOAL  OHX7TB8. 

See  Master  and  Servant. 

oonf. 

See  Appeal, 

Tickets  and  Fares, 

COLLISIONS. 

See  Accidents  on  Track, 
Carriers  of  Passengers, 
Crossings, 
Street  Railways, 

Application    of   statute  requir- 
ing   trains  to  stop   when  ap- 
proaching intersections. 
St.  Louis  Nat.  Stock  Yards  v, 

Godfrey    (111.),    p.   28,  vol. 

30  (7  R  R  R). 
Contributory  negligence,  in- 
struction as  to  contributory 
negligence  of  engineer  caus- 
ing collision  in  switch  yard 
not  misleading. 
St.  Louis  Nat.  Stock  Yards  v, 

Godfrey    (111.),    p.   28,  vol. 

30  (7  R  R  R). 
Bvidence  as  to  usage  and  cus- 
tom admissible  as  bearing  on 
question  of  negligence  in 
caasing  collision  in  switch 
yard. 
St.  Louis  Nat.    Stock   Yards 

V,     Godfrey    (111.),    p.    28, 

vol.  30  (7  R  R  R). 
Instruction  as  to   liability   for 
negligence     of    engineer    in 
causing   collision    in    switch 
yard. 
St.    Louis  Nat.    Stock  Yards 

V,  Godfrey  (111.),  p.  28,  vol. 

30  (7RR  R). 
Not  negligence   per  se   to  run 
trains    in   switch   yards     in 
violation   of    rule   of   which 
engineer  had  no  notice. 
St.  Louis  Nat.  Stock  Yards  v, 

Godfrey    (111.),  p.  28,    vol. 

30  (7  R  RR). 
Waiver     of     rules     in    regard 
to    running      of    trains     in 
switch  yard. 
St.  Louis    Nat.  Stock    Yards 

V.    Godfrey      (111.),   p.    28, 

vol.  30  (7  R  R  R). 

OOMBUSTIBLBS  ON   BIGHT 
OF  WAY. 

See  Fires  Set  by  Locomotives, 

OOMMEROIAL  RAILROADS. 
See  Street  Railways, 

OOMMIS8IONER8. 

See  Railroad   Commissioners, 
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COMMON  OARBIBRS. 

See  Carriers  of  Freight. 
Carriers  of  Goods. 
Carriers  of  Live  Stock. 
Interstate  Commerce. 
Railroad    Commissioners. 

Duty  to   give    competing   boat 
linea   equal    priyilegea    with 
reapect  to  uae  of  wharf. 
Macon,    D.    &    8.    R.  Co.  v. 

Graham   &   Ward  (Ga.),  p. 

860,  vol.  30  (7  R  R  R). 

Limiting  Liability. 

Negligence. 
Paul  V*    Pennsylvania     R. 
Co.  (N.  J.),  p.  586,  voL  33 
(lORRR). 

OOICMON  KNOWIiBDGB. 
See  Stocky  Injuries  to. 

COMMON  LAW. 

See  Crossin/rs. 

Death  by  Wrongful  Act. 
Fellow  Servants. 
Presumptions. 

COMMUTATION  TICKBTS. 
See  Tickets  and  Fares. 

COMPARATIVB  NBGLT 

GBNOB. 

See  Accidents  on  Track. 
Negligence. 

COMPBNSATION. 

See  Eminent  Domain. 
Master  and  Servant. 
Street  Railways. 

CONOUBBBNT    NBQLI. 
GBNOB. 

See  Accidents  on  Track. 

Contributory    Negligence. 
Crossings. 
Fellow  Servants, 
Master  and  Servant, 

CONDUCTORS. 

See  Carriers  of  Passengers. 

CONFLICT  OP  LAW. 

See  Death  by  Wrongful  Act. 
Master  and  Servant, 

OONNBCTING  OARRIBRS. 

See  Carriers  of  Goods, 

Carriers  of  Live  Stock, 
Carriers  of  Passengers. 
Interstate  Comtnerce. 

Authority    of    general    freight 
agent    to    bind  receivers    by 


CONNBCTING 
— Continued. 

contracting  to  transport  o^er 

connecting  lines. 

Farmers'    Loan   A  Tmst  Co. 

V.    Northern   Pac.    R.    Co. 

(C  C.  A.),  p.    852.    vol.    30 

(7  R  R  R). 
Burden  of  proving  which   car- 
rier is  reponsible  for    injury 
to  freight. 
Beede     v.    Wisconsin    Cent. 

Ry.    Co.    (Minn.),    p.   290, 

vol.  32  (9RRR). 
Care  required  of  initial  carrier 
in   selecting  connecting  car« 
rier. 
Louisville   A  N.    R.    Co.    v. 

Duncan    St  Orr    (Ala.),    p. 

144,  vol.  31  (8  R  R  R). 
Constitutionality  of  Georgia 
statute  requiring  initial,  or 
any  connecting  carrier,  to 
give  information  when 
freight  has  been  lost. 
Central  of  Georgia   R.  Co.  v. 

Murphey  (Ga. ),  p.  28,    vol. 

29  (6  R  R  R). 
Duty  of  initial   carrier  where 
connecting  carrier  refuses  to 
accept  live  stock  for  transpor- 
tation. 
Louisville    &    N.  R.    Co.    v. 

Duncan   A   Orr    (Ala.),  p. 

144,  vol.  31  (8  R  R  R). 
Duty    of   intermediate   carrier 
to  forward. 
Buston    V.    Pennsylvania  R. 

Co.  (U.  8.),  p.    234,  vol.  30 

(7  R  R  R). 

Duty  of  intermediate  carrier  to 
inspect  cars. 
Sylces   V.    St.    Louis  A  S.  F. 

R.  Co.  (Mo.),  p.    772,    vol. 

32  (9  R  R  R). 

Duty  to  trace  freight. 
Savannah,  F.  A  W.  R.  Co.  v. 
Elder  (Ga.),  p.  223,   vol.  30 
(7  R  R  R). 

Duty  to  transfer  shipment  of 
live  stoclc,  under  Interstate 
Commerce  Act  of  Feb.  4, 
1887,  or  Ky.  Const.  {  213, 
where  consignments  to  sub- 
stantially same  point  of  de- 
livery. 
Cent.  Stock  Yards  Co.    v.  L. 

&   N.    R.    Co.    (U.    S.),  p. 

555,  VOL  33  (10  R  R  R). 

Evidence. 

Parol  evidence  was  not  objec- 
tionable as  tending  to  con- 
tradict  bill  of  lading  with 
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OONNBOTING 
Continued, 

respect  to  deaigoating  con- 
necting carrier. 

Louisville  St  N.  R.    Co.    v. 
Duncan  &   Orr  (Ala.),  p. 
144,  vol,  3t  (8  R  R  R). 
InsuflBciency    of     evidence    to 
show    that    defendant    could 
not   obtain    information,    as 
required    under  Georgia  stat- 
ute requiring  any  connecting 
carrier    to    give   information 
where  freight   has  been  lost. 
Central  of  Georgia  Ry.  Co.  v, 

Murphey  (Oa.),    p.   28,  vol. 

29  (6  RR  R). 
Intermediate  carrier  had  dis- 
charged his  duty  by  sending 
cotton  to  connecting  carrier 
and  notifying  owner  of  its 
refusal  to  transport,  and  was 
not  required  to  put  it  in  con- 
dition and  again  tend  it. 
Buston    V.    Pennsylvania   R. 

Co.     (U.  8.),  p.  234,  vol.  30 

(7RR  R). 
Intermediate   carrier    owes   no 
duty  to  servant  of   consignee 
to  inspect  cars. 
Sykes  v.  St.    Louis   &    8.  F. 

R.  Co.   (Mo.),    p.  772,    vol. 

32  (9RRR). 
I^iability  for  delay  in   clearing 
ship  of  connecting  carrier. 
Farmers'  Loan  8l    Trust  Co. 

V.    Northern    Pac.    R.    Co. 

(C.  C.  A.),   p.  852,    vol.    30 

(7RRI^). 
Z^iability  for  injury  to  passen- 
ger caused  by  negligence  on 
track  of  connecting  line,  over 
which  defendant  company 
was  accusfomed  to  run  its 
cars  for  a  short  distance  to 
turn  them  over  to  connecting 
line. 
Oliver  v.    Columbia,  N.  &  L. 

R.  Co.  (8.  Car.),  p.  708,  vol. 

29  (6RR  R). 

I^iability  of  initial  carrier  for 
negligence  of  connecting 
carrier  in  failing  to  keep  car 
properly  iced. 

Johnson  v,  Toledo,  8.  &  M. 
Ry.  Co.  (Mich.),  p.  137, 
vol.  31  (8  R  R  R). 

Liability  of   receiving   carrier 

for  injury  on  connecting  line. 

Klgin,  etc.,  R.    Co.    v.   Bates 

Mach.  Co.  (111.),  p.  256,  vol. 

30  (7  R  RR). 

.   Liability  of  receiving   carrier 
for  negligence  of  connecting 


OONNBOTma    OARRIBB8— 
Continued* 

carrier,    construction   of  bill 

of  lading. 

Louisville,    etc.,    R.    Co.    v. 

Chestnut  &   Bro.  (Ky.),  p. 

252,  vol.  30  (7  R  R  R). 

Limiting  Liability. 

Contract  was  for  through 
shipment,  and,  under  stat- 
ute of  Missouri  prohibiting 
initial  carrier  from  limit- 
ing its  liability  to  its  own 
line,  it  was  liable  for 
negligence  of  connecting 
carrier,  notwithstanding 
stipulation  in  bill  of  lading. 
Western  8.  A:  D.  Co.  v. 
Chicago,  etc.,  R.  Co. 
(Mo.),  p.  804,  VOL  32  (9 
R  RR). 
Missouri  statute  purporting  to 
define  carrier's  right  to 
limit  liability  to  own  line 
not  in  conflict  with  provi- 
sion of  federal  constitution 
authorizing  congress  to 
regulate  interstate  com- 
merce. 

Western    8.    &    D.    Co.    v, 

Chicago,     etc.,     R.    Co. 

(Mo.),    p.    804,  VOL  32  (9 

RRR). 

Provision    in    bill   of  lading 

limiting   carrier's  liability 

to   damages  resulting  only 

from    negligence    of   itself 

or  agents    reasonable   and 

binding. 

Louisville   &  N.   R.  Co.  v. 

Landers     (Ala.),    p.    96, 

vol.  29  (6  R  R  R). 

Statute  not   unconstitutional 

when  construed  as   merely 

depriving  a  carrier  of  right 

to  limit  liability  to  its  own 

line  with  respect  to  through 

shipment. 

Marshall    Sl   Michel   Grain 
Co.    V.  Kansas   City,  Ft. 
8.    A    M.    R.  Co.    (Mo.), 
p.  299,  vol.  32  (9  R  R  R). 
Power  of  receivers  to  contract 
for   transporation   over  con- 
necting leins. 

Farmers'  Loan  &  Trust   Co. 
V.    Northern    Pac.    R.    Co. 
(C.  C.  A.),  p.   852,    vol.    30 
(7  RRR). 
Presumption  that  terminal  car- 
rier    damaged      goods      not 
affected     by    Civ.     Code    of 
8outh  Carolina,  §  2176. 
Willett  V.    Southern  Ry.   Co. 
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OONNBOTINa 

Coniinued, 

(S.  Car.}»  p.   141,  vol.  31  (8 

R  R  R). 
Qaeatson  for  jnry  whether  dam- 
age from  failure  to  properly 
ice   car   occurred  on  defend- 
ant's line. 
Johnson   v,  Toledo,   8.  A  M. 

Ry.    Co.    (Mich.),    p.    137, 

vol.  31  (8  R  R  R). 

OON8IDBRATION. 
See  Right  of  Way. 

OONSIGNOBS. 

See  Connecting  Carriers. 

CONSOLIDATION. 

See  Liens. 

Local  Assessments. 
Railroads. 
Street  Railways. 

CONSTITUTIONAL  LAW. 

See  Contributory   Negligence. 
Crossings. 

Employers*  Liability  Acts. 
Express  Companies. 
l*ences. 

Interstate  Commerce. 
Leases  and  Running  Pouf' 

ets. 
Railroads. 
Stations  and  Depots. 
Street  Railways. 
Taxation. 

Act  March  4,  1897  of  Indiana, 
not    invalid    as     infringing 
right  of  trial  by  jury. 
Citizens'    St.   R.  Co.  v.  Jolly 

(Ind.),  p.  175,    vol.  31  (8R 

R  R). 
Constitutionality   of   act  mak- 
ing railroad   company   liable 
for  attorney's  fees. 
Cleveland,  C,   C.    &  St.   L. 

Ry.  Co.  V.  Hamilton  (111.), 

p.  40,  vol.  30  (7  R  R  R). 
Constitutionality  of  ch.    104,  p. 
180,    of     Laws    of     1893,    of 
Kansas,  relating  to  construct- 
ion of  levees. 
Missouri,    etc.,    Ry.    Co.    v. 

Cambem     (Kan.),    p.    806, 

vol.  29  (6  R  R  R). 
Constitutionality  of  Geogia  stat- 
ute requiring  initial  or  any 
connecting  carriers  to  give 
information  where  freight  has 
been  lost. 
Central   of   Georgia    Ry.  Co. 

V,    Murphey  (Ga.),    p.    28, 

vol.  29  (6  R  R  R). 


CON8TITI7TIONAL    L 

Continued. 

Constitutionality  of  §  3342, 
Rev.  St.  of  Ohio,  requiring 
railroad  companies  to  drain 
their  right  of  way  so  as  to 
prevent  injury  to  contiguous 
land  or  detriment  to  the  pab- 
lic. 
Chicago  A  E.  R.  Co.  v.  Keith 

(Ohio),  p.  204,  vol.  29   (6  R 

RR). 
Contract  by  railroad  company 
allowing  one  to  erect  ware- 
house on  its  right  of  way,  he 
to  hold  it  harmless  from  dam- 
age by  fire  thereon,  not  un- 
constitutional. 
Wabash  R.  Co.  v.  Ordelheide 

(Mo.),    p.    96,   vol.  30  (7  R 

RR). 
B^nal  protection  of  law  not  de- 
nied by  provisions  of  Ala- 
bama Code  1886,  g  453,  ch.  13, 
and  Code  1896,  §  3911,  ch.  14, 
providing  for  taxation  of 
railroad  stock,  because  of  ex- 
emption of  stock  in  domestic 
railroads  and  in  others  that 
list  substantially  all  their 
property  for  taxation. 
Kidd  V.  State  (U.  S.),  p.  518, 

vol.  30  (7  R  R  R). 
Federal  question  raised  by  al- 
legation of  impairment  of 
contract  obligation  by  reduc- 
tion of  rates  of  reorganized 
railroad  company. 
Grand  Rapids  A  I.  R.    Co.  v. 

Osborn  (U.  S.),  p.  568,  vol. 

33  (10  R  R  R). 

Michigan  statute  for  the  crea- 
tion of  corporjition  upon  the 
reorganization  of  a  railroad 
by  the  purchasers  at  foreclos- 
ure sale  did  not  create  a 
contract  right  which  was  im- 
paired by  statute  reducing 
rates,  existing  when  new 
company  was  incorporated, 
though  not  in  force  when 
mortgage  was  executed. 
Grand  Rapids  A   I.  R.  Co.  v. 

Osborn  (U.  S.),  p.  568,  vol. 

33  (10  R  R  R). 

Operation  of  street  railways 
not  an  ordinary  avocation, 
within  constitutional  provi- 
sion securing  to  every  indi- 
vidual right  to  choose  his  oc- 
cupation. 
Goddard  v.  Chicago  A  N.  W. 

Ry.    Co.    (III.),  p.  781,  vol, 

30  (7RRR). 
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OONSTITnnONAL    LAW  — 
Continued, 

Penal  statute  providing  for  aep- 
aration    of  white  and  colored 
paaaengera. 
State   V.    Pearson    (La.),  p. 

324,  vol.  31  (8  R  R  R). 
Rev.  St.  of  Mo. ,  1899,  §  2873, 
providing  that  every  railroad 
corporation  in  the  state  shall 
be  liable  for  all  damages  sus- 
tained by  any  servant  **  while 
engaged  in  the  work  of  oper- 
ating such  railroad  by  rea- 
son of  the  negligence  of  any 
other  agent  or  servant 
thereof/'  is  not  unconstitu- 
tional, as  subjecting  railroad 
companies  to  a  liability  not 
imposed  on  other  persons  or 
companies  under  similar  con- 
ditions. 
Callahan  v,  St.    Louis,    etc., 

Ry.  Co.  (Mo.),    p.  293,  vol. 

29  (6RR  R). 
Sections  3343-3346,  Rev.  St. 
of  Ohio,  are  in  conflict  with 
§g  16  and  19  of  art.  1,  of 
Const.,  and  are  void,  for  the 
reason  that  they  attempt  to 
authorize  the  taking  of  pri- 
vate property  for  private 
purposes  and  without  due  proc- 
ess of  law. 
Chicago  Sl  £.  R.  Co.  v,  Keith 

(Ohio),  p.  204,  vol.   29  (6  R 

RR). 
Statute  making  penal  the  steal- 
ing of  rides  on  railroad  trains. 
Pressley   v.    State  (6a.),   p. 

677,  vol.  32  (9  R  R  R). 
Statute  of  Ohio   requiring  rail- 
road companies  to  drain  right 
of  way  unconstitutional. 
Chicago     A     £.    R.    Co.    v. 

Keith    (Ohio),    p.   204,  vol. 

29  (6  R  R  R). 

Successor  company  compelled 
to  construct  crossing  not  de- 
prived of  its  property  with- 
out dae  process  of  law, 
although  it  was  not  notified 
of  proceedings. 
Baltimore,    etc.,    R.    Co.    v, 

SUte  (Ind.),  p.  611,  vol.  29 

(6R  R  R). 
Successor  of  railroad  company 
acquires  the  latter's  rights, 
subject  to  liabilities  imposed 
by  mileage  t)ook  act  of  New 
York. 
Minor   v.    Erie   R.    Co.    (N. 

Y.),    p.    53,    vol.    29    (6    R 

R  R). 


ooNSTirnrioNAL  law-* 

Continued, 

Tracing  act     of   Georgia   not 
unconstitutional. 
Savannah  F.  A  W.   R.  Co.  v. 

Elder  (Ga.),  p.   223,  vol.  30 

(7R  RR). 
Validity     of     order    requiring 
safety    appliances   at   grade 
crossings. 
Detroit,    etc.,  R.    Co.    v,  Os- 

born    (U.  S.),    p.  456,  vol. 

30  (7RRR). 
What  constituted  ''property*' 
within  meaning  of  article  of 
federal  constitution  provid- 
ing that  private  property 
shall  not  be  taken  for  pub- 
lic use  without  just  compen- 
sation. 
Southern   Kansas  Ry.  Co.  v. 

Oklahoma   City  (Okla.),  p. 

244,  vol.  29  (6  R  R  R). 

OONTAOIOUS  DI8BASB8. 
See  Carriers  of  Passengers, 

OONTBMPORANBOnS   NBGh 
LIGBNOB. 

See  Crossings, 

OONTINUOITS  ACTS. 
See  Master  and  Servant, 

OONTBJlOT    of  BMP  lot- 
MBNT. 

See  Master  and  Servant, 

OONTRAOTOR8. 

See   Independent   Contractors. 

CrONTRAOTS. 

See  Carriers  of  Goods, 

Carriers  of  Passengers, 
Fires  Set  bv  Locomotives. 
Master  ana  Servant, 
Railroads  in  Streets, 
Right  qf  Way, 
Stations  and  Depots, 
Street  Railways, 
Taxation, 

Obligation    to   furnish   rolling 
stock,    construction    of    con- 
tract. 
Flanagan    Bank    v,    Graham 

(Ore.),  p.    446,    vol.    29    (6 

RRR). 

CONTRIBUTORY  NBGLI- 
GBNOB. 

See  Accidents  on  Track, 
Appeal, 

Carriers  of  Live  Stock, 
Carriers  of  Passengers, 
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OONTRIBUTORT    NBOLI- 
QWfOB—ConHnued. 
See  Children, 

Crossings, 

Death  by  Wrongful  AcL 

Electric  Railways. 

Frightening  Horses. 

Imputable  Negligence. 

Jurisdiction. 

Master  and  Servant. 

Negligence. 

Personal  Injuries. 

Stock  t  Injuries  to. 

Street  Railways. 

.  Trespassers. 

Burden  of  proof. 
Btsms     V.    MetropoliUn    St. 

RjT.     Co.    (Kan.)»    P*    476, 

YOl.  29  (6  R  R  R). 
.  Corbett  v.  Oregon  Short  Une 

R.  Co.  (Utah),   p.  736,  vol. 

30  (7  R  R  R). 
Dnbiver  v.  City  A  S.  Ry.  Co. 

(Ore.),  p.  660,  yol.  33  (10  R 

RR). 
Direction  of  verdict  because  of 
contributory  nefi^lisfence  of 
passenger,  not  pleaded,  but 
appeanng  from  hia  own  evi- 
dence. 
Chaney    v.  Louisiana   A   M. 

R.    R.    Co.    (Mo.),    p.  333, 

vol.  31  (8  R  R  R). 
Doctrine     of    the    ^'laat    clear 
chance." 
Chicago,  etc.,  R.  Co.  v.   Lil- 

ley  (Neb.),  p.  79B,   vol.    30 

(7  R  R  R). 
Erroneous  conduct  in  avoiding 
danger. 
Chesapeake   A  N.  Ry.  Co.  v. 

Ogles  (Ky.),  p.  740,  vol.  30 

(7  R  R  R). 
Chicago,  etc.,  R.  Co.  v,    Lil- 

ley  (Neb.),    p.  796,  vol.  30 

(7RR  R). 
Failure  to  anticipate,   and   act 
upon,   another's   negligence. 
Erie   R.  Co.  v.    Kane   (C.  C. 

A.),  p.  423,    vol.  31  (8RR 

R). 
Failure     to    reply    to    answer 
pleading  contributory  negli- 
gence  entitled  defendant  to 
peremptory  instruction. 
Brooks  V.  IfOuisville  A  N.  R. 

Co.    (Ky.),    p.    401,  vol.  29 

(6  R  R  R). 
Harmless  error  in   instructing 
as   to  effect  of  intoxication, 
as    bearing    on   question    of 
contributory  negligence. 
South  Chicago  City   Ry .  Co. 

V,    Dufresne    (111.),   p.  137, 

vol.  29  (6  R  R  R). 


CONTBIBUTOBT     NBGLI- 
OENCm-Continued. 

« 

Instruction  as  to  effect  of  con- 
currence  of   negligence  and 
contributory  negligence. 
Shealey   v.  South  Carolina  A 

G.    Ry.    Co.    (S.   Car.),  p. 

680,  vol.  32  (9  R  R  R). 

Necessity  of  pleading  absence 
of,  in  action  for  injury  to 
property. 

Cleveland,  C,  C.  A  St.  h. 
Ry.  Co.  V.  Wisehart  (Ind.), 
p.  86,  vol.  31  (8  R  R  R). 

Not     contributory     negligence 
per  se  to  engage  in  dangerona 
occupation. 
Hays  V.  Wilkinsburg  A  E.  P. 

St.    Ry.    Co.  (PaO,  p.  563, 

vol.  30  (7  R  R  R). 

Party  who  has  last  clear  oppor- 
tunity of  avoiding  accident, 
must,  notwithstanding  neg- 
ligence of  his  opponent,  avail 
himself  of  that  opportunity. 
Barnhill   v.   Texas  A  P.  Ry. 

Co.    (La.),   p.   7,  vol.  30(7 

RRR). 

Pleading. 
Cogdell  V.  Wilmington   A  W, 
R.    Co.    (N.    Car.),   p.  487, 
vol.  31  (8  R  R  R). 

Recover   for   gross   negligence 
prevented   by  subsequent  or 
concurrent  contributory  neg- 
ligence. 
Labargev.  Pere  Marquette  R. 

Co.  (Mich.),  p.   456,  voL  31 

(8  R  R  R). 

Statute  rendering   it   unneces- 
sary    to  allege  or  prove   ab- 
sence of  contributory  negli- 
gence not  unconstitutional. 
Citisens*  St.    R.  Co.  v.  JoUy 

(Ind.),   p.  175,  vol.  31  (8  R 

RR). 

Where  employee  is  engaged  in 
dangerous  occupaUon,  to 
charge  him  with  contributory 
negligence,  it  must  be  shown 
that  he  voluntarily  snd  un« 
necessarily,  with  notice,  ex- 
posed himself  to  danger. 
Potts  V.  Shreveport  Belt  Ry. 
Co.  (Lra.),  p.  566,  vol.  30 
(7  R  R  R). 

Will  prevent  recovery  irrespec- 
tive  of  the  quantum  of  negli* 
gence  of  the  respective  par- 
ties. 
Richmond    Traction    Co.    9« 

Martinis   Adm'x   (Va.),  p. 

817,  vol.  32  (9  R  R  R). 
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OONVBRBION. 

See  Carriers  of  Goods, 

OOBPORATIONS. 

See  Foreign  Corporations, 
Mortgages, 
Railroads, 
Stock  and  Stockholders, 

Power  of  corporations  to  dedi- 
cate land  for  street. 
Hast   V.    Piedmont   &  C.    R. 

Co.  (W.  Vs.),  p.    106,    vol. 

31  (8  R  R  R). 

Private  corporation  a  *' person" 
within  Rev.  St.  of  Wis.  1896, 
§  3466,  providing  that  action 
maj  be  brought  against  any 
person  unlawfully  holding  or 
exercising  any  franchise. 
State  V,  Milwaukee,  etc.,  R. 
Co.  (Wis.),  p.  261,  vol.  29 
(6RRR). 

Right  of  city  to  amend  statute 
fixing  rate  of  taxation  of 
gross  receipts  of  railroad 
company. 

Northern  Cent.  Ry.  Co.  v. 
State  of  Maryland  (U.  S.), 
p.  536,  vol.  30  (7  R  R  R). 

Right  to  tranfer  land   not  used 

in  business. 

State  V,  New  Orleans  Ware- 
house Co.  (La.),  p.  334, 
vol.  30  (7  R  R  R). 

COUNTY  BOARD. 
See  Street  Railways, 

OOUNTBT  OROSSINGB. 
See  Crossings, 

OOUPLBRS. 

See  Employers*  Liability  Acts, 

COUPLING  CARS. 

See  Employers*  Liability  Acts, 
Master  and  Servant, 

COURTS. 

See  Province  of  Courts. 

CREDIT  SLIPS. 

See  Carriers  o/  Passengers. 

CRIMINAL  LAW. 

See  Carriers  of  Goods, 

InsufiBciency  of  indictment  for 
burglary  in  breaking  and  en- 
tering flat  car  loaded  with 
wheat  covered  with  tarpau- 
lin. 

State  V.  Petit  (Wash.),  p.  92, 
vol.  31  (8  R  R  R). 

10  R  R  R--58 


CRIMINAL  RBSPONSIBIUTY 
OF  OFFIOBRS. 
See  Carriers  of  Passengers, 

CROPS. 

See  Water  and  Watercourses, 

CROSSINGS. 

See  Accidents  on  Track, 
Children, 

Contributory    Negligence, 
Eminent  Domain, 
Frightening  Horses, 
Frightening  Teams, 
Licensees. 
Stocky  Injuries  to. 
Street  Railways, 
Trespassers, 

Act  of  company  in  leaving  cars 
obstructing  highway  must  be 
proximate  cause  of  injury. 
Chicago,  etc.,  R.  Co.  v.  Rob- 
erts   (Neb.),  p.  277,  vol.  29 

(6  R  R  R). 
Application    of   charter   provi- 
sions requiring  the  construc- 
tion    of    wagon     crossings. 
Thompson     v.    Louisville   & 

N.  R.  Co.  (Ky.),  p.  511,  vol. 

32  (9R  RR). 
Application  of  penal  statute  re- 
quiring trains  to  come  to  full 
stop     before   crossing   inter- 
secting railroad. 
State   V.    Chicago,    etc.,  Ry. 

Co.  (Iowa),  p.    445,    vol.  32 

(9  R  R  R). 
Application  of  Pennsylvania 
statute  prohibiting  the  con- 
struction of  grade  crossings, 
where  relocation  of  existing 
highway. 
In     re      Mifflinville      Bridge 

(Pa.),    p.    513,  vol.  32  (9  R 

RR). 
Care     required     of    motorman 
when    approaching    intersec- 
tion of  streets. 
Louisville  Ry.  Co.  v.  French 

(Ky.),    p.    473,  vol.  29  (6  R 

RR). 
Care  required  of  pedestrain    at 
street  crossings. 
Burns    v.    Metropolitan     St. 

Ry.    Co.     (Kan.),    p.    476, 

vol.  29  (6R  R  R). 
Care     required     of    pedestrain 
crossing  railroad  track. 
Chicago    &  E.  I.    R.    Co.    v. 

Randolph  (111.),  p.  632,  vol. 

29  (6  R  R  R). 
Care  required  of  railroad. 
Chesapeake  &    O.   Ry.  Co.  v. 

Riddle  (Ky.),  p.  77,  vol.  31 

(8  R  R  R). 
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Care  required  of  railroad  com- 
pany as  affected  by  fact  that 
view  of  peraona  ia  partially 
obstructed  by  freight  cars  on 
side  track. 

Chicago,  etc.,  R.  Co.  v.  Rob- 
erts (Neb.),  p.  277,   vol.   29 
(6  R  R  R). 
Care  required  of  railroad  com- 
pany in  constructing. 
Chicago,    R.    I.    A  P.  R.  Co. 
9.    Sporer    (Neb.),  p.    646, 
vol.  ao  (7  R  R  R). 
Care  required   of  railroad   for 
safety  of  the  public. 
Delaware,  L.  A  W.  R.  Co.  v. 
Devore    (C.    C.    A.),  p.  56, 
vol.  31  (8  R  R  R). 
Care     required    of     trainmen 
where  obstructed  view. 
Ortolano    v,    Morgan's  L.   A 
T.  R.    A  8.    8.    Co.  (La.), 
p.  103,  vol.  30  (7  R  R  R). 
Company    was  not   under   any 
obligation     to     maintain     a 
crossing  put   down   by  a  sec- 
tionman,  without    authority, 
for  the  accommodation  of  an 
individual. 

Thompson  v,  Louisville  A  N. 
R.  Co.  (Ky.),  p.    511,    vol. 
32  (9  R  R  R). 
Comparative  righta  of  railroad 
company  and  travelers  using 
highway  crossings. 
Chicago,  etc.,  R.  Co.  v.  Rob- 
erts (Neb.),    p.  277,  vol.  29 
(6R  R  R). 
Compensation   where   highway 
is   constructed  over  right  of 

way. 

Southern   Kansas   Ry.  Co.  v. 

Olkahoma   City  (Olka.),  p. 

244,  vol.  29  (6  R  R  R. ) 

Constitutionality  of  penal  stat- 
ute requiring  trains  to  come 
to  full  stop  before  crossing  in- 
tersecting railroads. 
8tate  V.  Chicago,  etc.,  Ry. 
Co.  (Iowa),  p.  445,  vol.  32 
(9  R  R  R). 

Contributory  Negligence. 

Admissibility  of  evidence 
that  view  was  obstructed 
when  driver  of  team  waa 
killed  by  train. 
Chicago,  A  £.  I.  R.  Co.  v. 
Beaver  (II  .),  p.  641,  vol. 
29  (6  R  R  R). 

And    failure    to   signal,    and 
excessive  speed. 
Moore   v.    Lindell   Ry.  Co. 
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(Mo.),    p.    46,    VOL  31  (8 

R  R  R). 
Assumption     that    statutory 
precautions     will     be    ot^ 
served  by  trainmen. 
Birmingham    Southern    R. 

Co.    V,    Powell  (Ala.),  p. 

806,  vol.  30  (7  R  R  R). 
Burden  of  proof. 
Baltimore  A  O.    R.    Co.  v, 

Stumpf      (Md.),    p.    203, 

VOL  32  (9  R  R  R). 
Care     required    of    highway 
traveler. 
Barnhill  v.  Texas  A  P.  Ry. 

Co.  (La.),  p.    7,    voL    30 

(7  R  R  R). 
Care  required  of  traveler. 
Chesapeake   A  O.    Ry.  Co. 

V.    Riddle    (Ky.),  p.    77, 

vol.  31  (8  R  R  R). 
Delaware,  L.  &    W.  R.  Co. 

V.  Devore    (C.  C.  A.),  p. 

56,  vol.  31  (8  R  R  R). 
Climbing      over   obstructing 
cars. 
Burns  v.  Southern  Ry.  Co. 

(8.  Car.),  p.    321,  voL  29 

(6RRR). 
Contributory  negligence,  as 
matter   of   law,   of  intosd- 
cated  driver  of  vehicle. 
Baltimore,   etc.,   R.  Co.  v. 

State    (Md.),   p.  619,  voL 

29  (6  R  R  R). 
Crossing  track  to  board  train 
without  seeing  other  train 
in  plain  view. 
Steber  v.  Chicago  A  N.  W. 

Ry.    Co.    (Wis.),    p.  656, 

voL  29  (6  R  R  R). 
Direction  of  verdict  in  action 
for  injury  to  boy. 
Anderson  v.  Central  R.  Co. 

of   New   Jersey   (N.  J.), 

p.  51,  VOL    30   (7  R  R  R). 
Driver     injured     in    sei&lng 
frightened    horses    to    pre- 
vent their  escape. 
Mitchell    V.    Union  Termi- 
nal Ry.  Co.  (Iowa),  p.  75, 

VOL  33  (10  R  R  R). 

Driver  of  team  killed   by  ex- 
tra train. 
Chicago,  A  E.  I.  R.  Co.  v, 

Beaver  (111.),  p.  641,  vol. 

29  (6  R  R  R). 

Driving  on  main  track   after 

crossing   side   track    where 

view  is  obstructed  by  cars. 

Hines  v.    Texas  A   P.  Ry. 

Co.  (C.    C.    A.),    p.    675, 

VOL  29  (6  R  R  R). 
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Brroneotta  instruction  invad- 
ing inrovince  of  jury. 
Kinyon     v.   Chicago,    etc., 

Ry.  Co.    (Iowa),    p.    569, 

voi.  29  (6  R  R  R). 
Evidence   as    to   rematka   of 
deceased     witli    respect    to 
dangerous       character     of 
crossing  admissible. 
Stone    V.    Boston    &  M.  R. 

R.  (N.  H.),  p.  82,  vol.  31 

(8RR  R). 
Evidence  sufficient    to   show 
plaintiff   guilty   of  contri- 
butory    negligence     when 
crossing  track. 
Peters   v.    Southern  R.  Co. 

(Ala.),    p.    90,    vol.  30  (7 

RRR). 
Instruction  erroneous  for  fail- 
ing to  require  jury   to   find 
that  plaintiff's   negligence 
contributed  to  injury. 
Kinyon    v,    Chicago,    etc., 

Ry.    Co.    (Iowa),   p.  569, 

vol.  29  (6  R  R  R). 
Insufficiency  of  evidence. 
Stone  t/.  Boston  &  M.  R.  R. 

(N.  H.),  p.    82,  vol.  31  (8 

R  R  R). 

Insufficiency  of  evidence  that 
driver  of  vehicle  saw  hand 
car  before  attempting  to 
cross  track. 

Day  V.  Boston  &  M.  R.  R. 
(Me.),  p.  626,  vol.  29  (6 
RRR). 

Insufficiency  of  evidence  to 
show  that  deceased  was 
guilty  of  contributory  neg- 
ligence, as  matter  of  law, 
in  failing  to  see  headlight 
where  view  was  obstructed. 
Northern    Pac.    Ry.   Co.  v. 

Spike  (C.  C.   A.),  p.  749, 

vol.  30  (7  R  R  R). 

Intoxication. 

Mercer  v.  Southern  Ry.  (S. 
(Car.),  p.  703,  vol.  31  (8 
RRR). 

Measure   of  care  required  of 
traveler. 

Union  Pac.  R.  Co.  v. 
Holmes  (Kan.),  p.  64, 
vol.  33  (10  R  R  R). 

Motorman's    failure     to  look 
for  approaching  car. 
Bobb    V,    Union     Traction 

Co.    (Pa.),    p.    383,    vol. 

32  (9  R  R  R). 

^o   defense  where  injury  the 
result  of  wantonness. 


CfROB&lNQB^Coniinued. 

Central  of  Georgia  Ry.  Co, 
».    Partridge    (Ala.),   p, 
.  727,  vol.  31  (8  R  R  R).  ^* 

No  recovery  could  be  had 
under  the  humanitarian's 
doctrine  where  deceased's 
negligence  was  not  only 
concurrent  with  that  of  the 
motorman,  but  was  con- 
temporaneous and  coinci- 
dent with  his  injury. 
Ries  V.  St.  I^onis  Transit 
Co.  (Mo.),  p.  676,  vol,  33 
(10  RRR).  •  ** 

Nonsuit  because  of  plaintiff's 
own  testimony. 
Barfield    v.    Southern    Rv 

Not  liable  where  admixture 
of  contributory  negligence 
and  negligence  with  respect 
to  signals. 

Mercer  v.  Southern  Ry.  (s 
R^'rR)^'    703,  vol.    31(8 

Plaintiff's  failure  to  stop  be- 
fore driving  on  track,  where 
view  was  obstructed,  con- 
tributory negligence  as 
matter  of  law. 
Shatto  V.  Brie  R.  Co.  (C. 
^-  A.),  p.  127,  vol.   30  (7 

Presumption  of  due  care  on 
part  of  deceased. 

^fl*?',f''°.J'*5'  ^y-  Co,  V. 
Spike    (C.  C.  A.),  p.  749. 

vol.  30  (7  R  R  r/;  ^    '^''» 
Waldron    v.    Boston    A  M. 

Prevailing  rule  respecting 
care  required  of  traveler 
crossing      street      railway 

xracjcs. 

Burns  v.  Metropolitan  St. 
Ry.  Co.  (Kan.),  p.  476. 
vol.  29  (6  R  R  R).  ^    ^'""^ 

Question  for  jury. 
Kuntz  V.   New   York,  etc.. 

Seifred  v.  Pennsylvania  R. 

Question  for  jury,  and  not 
for  the  court. 

^'i**^  ^'^  ^^^  Yo'^  Cent. 
&    H.  R    R    Co.  (N.  y.)^ 

p.  64.  vol.33  (lORRR)^ 

Question  for  jury  where  per- 
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son  waa  injured   at  private 

croaaing. 

Defriese  v.  Illinoia  Cent.  R. 

Co.  (Iowa),  p.  69,  vol.   3> 

(8RRR). 
Queation  for  jury  where 
plaintiff  while  croaaing  the 
tracka,  when  gatea  were 
down,  waa  atruck  by  train. 
Pennaylvania  Co.  v.  Reidy 

(111.),  p.  562,  vol.  29  (6  R 

R  R). 
Queation   for    jury     whether 
minor   run  over  by  freight 
car  waa  guilty  of. 
Monahan  v.  Chicago.  M.  A 

St.    P.   Ry.  Co.  (Minn.), 

p.  761,  vol.  30  (7  R  R  R). 
Recovery  may  be  had  for  iu- 
juriea  occaaioned  by  failure 
to  give  atatutory  aignala, 
nnleaa  the  groaa  negligence 
of  the  party  injured  con- 
tributed aa  proximate  cauae. 
Burna  v.  Southern  Ry.  Co. 

(S.   Car.),    p.  321,  vol.  29 

(6  R  R  R). 
Recovery  prevented   by   con- 
tributory    negligence 
though     there     had    been 
failure  to  aignal. 
Miaaouri,     K.    A    T.     Ry. 

Co.  V.  Buaaey  (Kan.),  p. 

667,  vol.  29  (6  R  R  R). 

Right     to    rely     on     giving 

of  lignala. 

Mitchell  V,  Union  Terminal 
Ry.  Co.  (Iowa),  p.  75, 
vol.  33  (10  R  R  R). 

Right  to  rely  upon  open  gatea 
and  abaence  of  flagman. 
Sighta  V.    Louiaville   A  N. 

R.  Co.  (Ky.),    p.  60,  vol. 

33  (10  R  R  R). 

Special   finding   that    plain- 
tiff had  no  control  over   ve- 
hicle did  not  acquit   her  of 
contributory  negligence. 
Miaaouri,  K.  A  T.  Ry.  Co. 

V.  Buaaey  (Kan.),  p.  667, 

vol.  29  (6  R  R  R). 

Sufficiency  of  evidence. 
Pittaburg,   etc.,  Ry.  Co.  v. 
Robson  (111.),  p.  354,  vol. 
32  (9  R  R  R). 

Verdict  for  plaintiff  aet  aaide. 
Beeg    V,    New   York,   S.  A 
W.  R.  Co.  (N.  J.),  p.  674, 
vol.  33  (10  R  R  R). 

Defendant 'a  negligence  quea- 
tion for  jury  where  plain- 
tiff   waa     aeen    to   approach 
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the     tracka,    and   apeed  waa 

not  alacked. 

Pennaylvania  Co.     v.    Reidy 

(111.),    p.    562,   vol.  29  (6  R 

R  R). 

Diacovered   peril    and  contrib- 
utory negligence,  instruction 
not    warranted    by    the   evi- 
dence. 
Gnyer  v.    Miaaouri    Pac.  Ry. 

Co.  (Mo.),  p.   673,    vol.   30 

(7  R  R  R). 

Diati  notion  between  care  re- 
quired of  railroad  when  en- 
gaged in  hazardous  work  and 
when  engaged  in  ordinary 
operations  at  crossings. 
Mitchell    V.   Illinois  Cent.  R. 

Co.    (La.),    p.    240,   vol.  32 

(9RR  R). 

Divided  train  not   sufficient  in- 
vitation to  cross  where   view 
of   other    track    is    obscured 
thereby. 
Passman    v.    West  Jeraey    A 

S.  R.  R.  (N.  J.),  p.  74,  vol. 

31  (8  R  R  R). 

Duty  of  railroad   to   construct. 
Baltimore,     etc.,    R.    Co.    v. 
State    (Ind. ),    p.    611,   vol. 
29  (6RRR). 

Duty  of  railroad  to  construct 
uuder  contract  granting  use 
of  street. 

State  ez  rel.  Ditch  v.  Mor- 
gana' Louisiana  &  T.  R.  & 
S.  S.  Co.  (La.),  p.  190,  vol. 
33  (10  R  R  R). 

Duty  of  atreet  railway  to  pro- 
vide aafe  meana  of  croasing 
railroad. 

State  V,  Young  (N.  J.),  p. 
559,  vol.  33  (10  R  R  R). 

Duty  to  maintain. 
Town    of   Clarendon    v,  Rut- 
land   R.    Co.     (Vt.),    p.    1, 
vol.  29  (6  R  R  R). 

Evidence. 

Absence  of  prior  accidents  aa 
ahowing    safe   operation  of 
street   railway   without  de- 
railing switch. 
State  V,  Young    (N.  J.),  p. 
559,  vol.  33  (lOR  K  R). 
Opinion  evidence  aa  to  dan- 
gerous character    of   cross- 
ing waa  admissible. 
Seifred  v,  Pennsylvania  R« 
Co.   (Pa.),  p.  452,  vol.  32 
(9R  RR). 
Ordinance      limiting     speed 
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rendered  irrelevant  by  the- 
ory of  case. 

Campbell    v.    St.    Loula   & 
Suburban  Ry.  Co.  (Mo.), 
p.  248,  vol.  32  (9  R  R  R). 
Proposals,  made   by   defend- 
ant,    prior    to     action     to 
compel    it  to  construct   un- 
dergrade    crossing,     inad- 
missible. 

State     ez     rel.    Board    of 
Comers  of  Ramsey  County 
V,  Minneapolis,  St.    P.  St 
S.       S.      M.      Ry.      Co. 
(Minn.),  p.    687,    vol.   31 
(8RR  R). 
Reputation   for  sobriety. 
Chesapealce  A   O.  Ry.    Co. 
V.    Riddle    (Ky.),    p.    77, 
▼ol.  31  (8  R  R  R). 
Watch  which  had   stopped  in 
deceased's  pocket. 
Stone    V.    Boston   &  M.  R. 
R.  (N.  H.),  p.  82,  vol.  31 
(8  R  RR). 
Bvidence  showing   absence   of 
lights   and   signals  snflBcient 
to  justify  submission  of  ques- 
tion   to   jury    where  flagman 
Was  injured  by  train. 
Erickson     v,     Kansas    City, 
etc.,  R.    Co.    (Mo.),  p.  300, 
vol.  30  (7  R  R  R). 
Existence  of  wantonness  or  in- 
tentional injury   question  for 
jury  where  collision  resulting 
from    making    flying    switch 
at   crossing,    in   violation  of 
ordinance. 

Birmingham      Southern      R. 
Co.    t/.    Powell    (Ala.),    p. 
806,  vol.  30  (7  R  R  R). 
Fact  that    watchman    was   ab- 
sent   was    immaterial    where 
person  near  track  was  injured 
by  reason  of  derailment. 
Illinois  Cent.  R.    Co.  v.  Wat- 
son's  Adm'r    (Ky.),   p.  27, 
vol.  33  (10  R  R  R). 
Failure  to  look  when  approach- 
ing street  crossing  negligence 
per  se. 

Moser  v.  Union  Traction  Co. 
(Pa.),  p.  632,  vol.  30  (7  R 
R  R). 

Failure  to  warn   as   proximate 
cause   of  '^running    switch" 
accident. 
Mitchell   V.  Illinois  Cent.  R. 

Co.  (La.),  p.  240,  vol.  32  (9 

R  R  R). 

Flagman,  purchaser  of  railroad 
did     not     become     vendor's 
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'^successor"  within  contract 
obligating  him  and  his  anc- 
cessors  to  pay  for  mainten- 
ance of  a  flagman  at  a  cross'* 
ing. 
Chicago,    etc.,     Ry.    Co.    v. 

Fox     River    Elec.    Ry.    & 

Power    Co.  (Wis.),  p.    563, 

vol.  32  (9R  R  R). 
Flagman,  whether  statute  or 
ordinance  applicable  with  re- 
spect to  railroad's  duty  to 
station  flagman  at  certain 
points. 
McGoran  v.  New  York,   etc., 

R.  Co.  (R.  I.),  p.    367,  vol. 

32  (9  R  R  R). 

Qates. 

Absence  of  flagman  as  negli- 
gence. 

Sights   V,    Louisville  A  N. 
^       R.  Co.  (Ky.),  p.    60,  vol. 

33  (lOR  R  R). 
Invitation    to    cross    implied 
from  open  gates. 
Baltimore   &    O.    R.  Co.  9« 
Stnmpf     (Md.),     p.    203, 
vol.  32  (9  R  R  R). 
Negligence  in  failing  to  lower 
gates,  though  gateman  saw 
no  person  approaching. 
Chicago   &    A.    R.    Co.    v. 
Wise    (111.),  p.  8,    vol.  33 
(10  R  R  R). 

Ordinance  afforded  protection 
to  all  persons  who  crossed 
any  of  the  tracks,  no  mat- 
ter whether  they  came  on 
the  street  within  or  without 
the  gates. 
Chicago   &    A.    R.    Co.    v. 

Wise  (111.),  p.    8,    vol.  33 

(10  R  R  R). 

Ordinance    making    gates    a 
warning  as  well  as  an   ob- 
struction. 
Chicago    &    A.    R.    Co.    v. 

Wise    (111.),  p.    8,  vol.  33 

(10  R  R  R). 

Instructions  as  to  assumption 
of  risk  properly  refused 
because  plaintiff  bore  no  con- 
tractual relation  to  com- 
pany. 
Chicago   &   B.    I.    R.    Co.  v. 

Randolph  (111.),  p.  632,  vol. 

29  (6  R  R  R). 

Intentional  injury  and  assump- 
tion of  risk. 

Birmingham  Southern  R.  Co. 
V.  Powell  (Ala.),  p.  806, 
vol.  30  (7  R  R  R). 
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Interest  in  fee  of  highway 
where  railroad  crosaea  it  ia 
not  given  the  railroad,  by 
ita  con  a  tract  ion  of  an  over- 
head croaaing  at  one  aide  of 
it,  and  temporary  uae  thereof 
by  the  public,  ao  aa  to  en- 
title the  railroad  to  compen- 
aation  for  the  placing  of 
atreet  along  the  highway 
over  the  tracka. 
Great  Northern   Ry.     Co.    v. 

Town  of  Viborg  (S.  Dak.), 

p.  449,  vol.  33  (10  R  R  R). 
Jury  of  vicinage  competent 
judgea  of  neceaaity  of  allow- 
ing one  railroad  to  croaa  an- 
other. 
Houaton   A    8.    Ry.      Co.    v. 

Kanaaa  City,  S.    A  6.  Ry. 

Co.  (La.),  p.  120.  vol.  30  (7 

R  R  R).  ^ 

Liability     for     coUiaion    with 
pedeatrian  not  on  footwalk. 
Louisville  Ry.  Co.  v.  French 

(Ky.),    p.   473,  vol.  29  (6  R 

RR). 
Liable  on  account  of  dangeroua 
approachea,      whether      road 
croaaing  track  public  or   pri- 
vate. 
Tazoo   A    M.    V.    R.    Co.   v. 

Wataon  (Miaa.),  p.  880,  vol. 

30  (7  R  R  R). 

Liability  on  account  of  wanton- 
neaa  in  running  atreet  car 
over  croaaing,  although  mo- 
torman  waa  not  aware  of 
plaintiff'a  peril. 
Birmingham  Ry.    A    Electric 

Co.    V,    Jackaon    (Ala.),  p. 

810,  vol.  31  (8  R  R  R). 

Lookouta,  inaufficiency  of  evi- 
dence to  ahow  negligence 
with  reapect  to,  where  view 
waa  obatructed. 
O'Brien  v.  Wiaconain  Cent. 
Ry.  Co.  (Wia.),  p.  462,  vol. 
32  (9  R  R  R). 

Negligence,  failure  of  atreet 
railway  to  furniah  derailing 
awitch  at  approach  to  railroad 
croaaing. 

State    V.    Young    (N.    J.),  p. 
559,  vol.  33  (10  R  R  R). 

Negligence  muat  be    proximate 
cause  of  accident. 
Butta  V.  Atlantic   A  N.  C.  R. 
Co.  (N.    Car.),  p.   710,  vol. 

31  (8  R  R  R). 

Negligence,  queation  for  jury 
where  evidence  of  ezceaaive 
apeed,     abaence    of    aignala. 


CRO&BlNOS—ConHntied. 

0 

and     inaufficiency    of    head- 
light. 
Chicago  City  Ry.  Co.  v.  Fen- 

nimore    (111.),    p.    644,  vol. 

29  (6RR  R). 
Negligence,  anCBciency  of  evi« 
dence  where   plaintifif'a  team 
took   fright   and    threw   him 
out  of  hia  buggy. 
Sighta   V.  LouiaviUe  A  N.  R. 

Co.    (Ky.),    p.    60,  vol.    33 

(10  R  R  R). 
Notice  of  intention  to   lay   out 
atreet   acroaa  ateam  railway, 
under   Lawa   1897,    of  N.  Y.» 
c.  754. 
In  re  Opening  of  Ludlow  St., 

in  City  of  Yonkera  (N.  Y.)^ 

p.  202,  vol.  29  (6  R  R  R). 
Not  negligence   for  atreet  rail* 
way     to    croaa     railroad    at 
grade,     although      aituation 
waa  dangeroua. 
State   V,    Young   (N.   J.],  p. 

559,  vol.  33  (10  R  R  R). 
Not  negligence  on  part  of  rail- 
way company  to  fail   to  give 
aignala  from  hand  car  on  ap- 
proaching croaaing. 
LouiaviUe    A   N.    R.    Co.   v. 

Howerton     (Ky.),    p.    554, 

vol.  30  (7  R  R  R). 
Preaumption  of  due  care  on  part 
of  deceaaed. 
Blauvelt   p.  Delaware,    L.  A 

W.    R.    Co.    (Pa.),    p.  466, 

vo^.  32  (9  R  R  R). 
Preaumption       of      negligence 
created  by  atatute,  rebuttal  of 
by   evidence  of  ordinary  care 
of  both  partiea. 
Atlanta  Ry.  A   Power  Co.  v, 

Gaaton  (Ga.),  p.  50,  vol.  32 

(9  R  R  R). 
Preaumption  that  company  had 
informed  engineer  of  all  dan- 
gera  incident  to  running  over 
the  croaaing. 
Central   of   Georgia   Ry.  Co. 

V.      Partridge    (Ala.),     p. 

727,  vol.  31  (8  R  R  R). 
Preaumption  that   peraon   seen 
near  track  will  avoid  danger. 
Waldron    v.    Boaton  A  M.  R. 

R.    (N.    H.),  p.  54,  vol.    30 

(7R  R  R). 
Queation  for  jury  whether  com- 
pany waa  under  obligation  to 
fence,  aa  part  of  ita  depot 
grounda,  place  where  cattle 
were  killed. 
Snell    V.    Minneapolis,    etc., 

Ry.    Co.    (Minn.),    p.    636, 

vol.  29  (6  R  R  R). 
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Question  for  jury  whether 
proximate  cause  of  killing  of 
cattle  was  absence  of  fence. 
Snell   V,    Minneapolis,    etc., 

Ry.    Co.    (Minn.),    p.   636, 

vol.  29  (6  R  R  R). 
Railroad  company  cannot  en- 
join construction  of  a 
street  railway  across  its 
tracks  in  public  road,  where 
none  of  its  franchises  are  in- 
vaded or  injured. 
North    Pennsylvania   R.   Co. 

V,      Inland     Traction    Co. 

(Pa.),  p.  823,  vol.  31    (8  R 

R  R). 
Railway  company  could  not  en- 
join   use  of  a  bridge  over  its 
tracks     for     street    railway 
crossing. 
North    Pennsylvania   R.   Co. 

v>    Inland     Traction      Co. 

(Pa.),  p.  823,    vol.    31  (8  R 

RR). 
Reciprocal    rights   of    traveler 
and  street  car  company  con- 
sidered. 
Burns     v.    Metropolitan    St. 

Ry.  Co.  (Kan.),  p.  476,  vol. 

29  (6  R  R  R). 
Right  of  one  company   to  cross 
track  of  another. 
Houston    A    8.    Ry.    Co.    v. 

Kansas   City,    S.  A  G.  Ry. 

Co.  (La.),  p.  120,  vol.  30  (7 

R  R  R). 
Right  of  one  company   to  cross 
track   of  another  under  gen- 
eral statute. 
Houston    A    S.    Ry.    Co.    v. 

Kansas   City,    8.  A  G.  Ry. 

Co.  (La.),  p.    120,    vol.    30 

(7  R  R  R). 
Right  of  the  public  to  use  a 
section  line  highway  is  not 
impaired  by  incorporation  ot 
a  town  according  to  a  plat,  a 
street  on  which  departed 
from  the  highway  where  it 
crossed  a  railroad. 
Great   Northern    Ry.    Co.    v. 

Town  of  Viborg  (8.  Dak.), 

p.  449,  vol.   33   (10  R  R  R). 

Right  of    way  between    street 
cars  and  other  vehicles. 
Knickerbocker     Ice      Co.    v, 
Benedix  (111.),  p.  89,  vol.  33 
(10  R  R  R). 

Right    to  leave   cars   standing 
in  highway  at  crossings. 
Chicago,  etc.,  R.  Co.  v.  Rob- 
erta (Neb.),  p.  277,    vol.  29 
(6  R  R  R). 
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Right  to   require    interlocking 
devices  at  intersection. 
Houston    A    8.    Ry.    Co.    v. 

Kansas  City,  8.  A  G.    Ry. 

Co.  (La.),  p.  120,  vol.  30  (7 

R  RR). 
Right  to  use  section  line  high- 
way not  taken  away  at  the 
point  of  intersection  by  con- 
struction of  railroad  track 
across  it. 
Great   Northern    Ry.    Co.    v. 

Town  of  Viborg  (8.  Dak.), 

p.  449,    vol.  33  (10  R  R  R). 
** Running  switch,"  gross  neg- 
ligence. 
Mitchell  V.    Illinois  Cent.  R. 

Co.    (La.),    p.    240,  vol.  32 

(9  R  R  R). 

Signals. 

Assumption  that  statutory 
precautions  will  be  observed 
by  trainmen. 

Birmingham    Southern    R. 
Co.    V.    Powell  (Ala.),  p. 
306,  vol.  30  (7  R  R  R). 
Civil  Code  of  South  Carolina, 
g    2132,    requiring  crossing 
signals  to   be  given,  appli- 
cable to  train  of  cars  stand- 
ing across  highway. 
Brown  v.  Southern  Ry.  (S. 
Car.),  p.  764,  vol.  30  (7  R 
R  R). 
Common-law    duty   with   re- 
spect to    signals    not  abro- 
gated by  statutory   require- 
ments. 

Kinyon  7j.    Chicago,    etc., 
Ry.    Co.  (Iowa),    p.    569, 
vol.  29  (6  R  R  R). 
Comparative   weight  of  posi- 
tive   and     negative    testi- 
mony. 
.    Selensky  v,    Chicago  Great 
Western    Ry.  Co.  (Iowa), 
p.  756,  vol.  30  (7  R  R  R). 
Compliance   with  Iowa  Code, 
§  2072,    as    aifected   by  ex- 
tent  of   frontage  of  street 
block. 

Mitchell  V.  Union  Terminal 

Ry.    Co.     (Iowa),    p.    75, 

vol.  33  (10  R  R  R). 

Conflict  of  evidence   created 

by   positive    and    negative 

testimony. 

Selensky  v,  Chicago  Great 
Western  Ry.    Co.  (Iowa), 
p.  756,  vol.  30  (7  R  R  R). 
Degree  of  care  at  street  cross- 
ings, instruction. 
Louisville   A   N.   R.  Co.  v. 
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Price's    Adm'r   (Ky.),  p. 

679»  vol.  33  (10  R  R  R). 
Daty  of  foreman  of  awitchiag 
crew. 
Chicago   A   A.    R.    Co.    v. 

Wise    (Ill.)>    p.  8.  vol.  33 

(10  RRR). 
Duty    to   give  statutory  sig- 
nals   where      view    is    ob- 
str  acted. 
Northern   Pac.    Rv.    Co.  v. 

Spike  (C.  C.  A.),    p.  749, 

vol.  30  (7  R  R  R). 
Duty  to  give  when  approach- 
ing street  crossings. 
Sights  V,  Louisville    &    N. 

R.  Co.  (Ky.),  p.    60,  vol. 

33  (10  RR  R). 
Erroneous   instruction   as  to 
what      constituted     negli- 
gence. 
Kinyon    v,    Chicago,    etc., 

Ry.    Co.    (Iowa),  p.    569, 

vol.  29  (6  R  R  R). 

Error  in   admitting  negative 

testimony    where    crossing 

was  used  by  two  companies. 

Chesapeake   &.   O.   Ry.  Co. 

V.    Riddle    (Ky.),    p.    77, 

vol.  31  (8  R  R  R). 
Evidence  of  previous  failures 
to  give  street  car  signals, 
in  action  for  injury  to 
pedestrian  at  intersection 
of  streets. 
Dyer    v.    Union  R.  Co.  (R. 

I.),    p.    782,    vol.   31  (8R 

RR). 
Failure  to  signal  as  evidence 
of  negligence. 
Butts   V.    Atlantic  Sl  N.  C. 

R.    Co.  (N.  Car.),  p.  710, 

vol.  31  (8  R  R  R). 
Failure  to   give   signals   be- 
cause of  action  at   common 
law. 
Cooper  V,  Charleston   Sl  W. 

C.    Ry.    Co.  (S.  Car.),  p. 

112,  vol.  30  (7  R  R  R). 
Gross  negligence  in    backing 
train  over  street   crossing. 
Louisville   A   N.  R.  Co.  v. 

Price's   Adm'r    (Ky.),  p. 

679,  vol.  33  (10  R  R  R). 
Liability    because  of  failure 
to   give  signals  where  con- 
tributory    negligence    was 
not  proximate  cause. 
Mercer  v.  Southern  Ry.  (S. 

Car.),    p.    703,    vol.  31  (8 

RRR). 
Negative    testimony    of   pas- 
sengers. 
Stone  V.  Boston  &  M.  R.  R. 
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(N.  H.),  p.  82,    vol.  31  (8 

R  RR). 
No  recovery  where  failure  to 
signal  and  excessive  speed, 
and     subsequent    conbribn* 
tory  negligence. 
Moore   v.    Lindell   Ry.  Co. 

(Mo.),  p.  46,  VOL  31  (8  R 

R  R). 
Not  liable   where   admixture 
of  contributory   negligence 
and     negligence    with    re- 
spect to  signals. 
Mercer  v.  Southern  Ry.  (8. 

Car.),    p.    703,    vol.  31  (8 

RRR). 
Not  negligence  at  common 
law  for  company  to  fail  to 
give  signals  on  approach- 
ing highway  which  it 
crosses  on  a  trestle. 
Cooper  V,  Charleston   &  W. 

C.    Ry.   Co.  (S.  Car.),  p. 

112,  vol.  30  (7  R  R  R). 
Not   negligence   on    part   of 
railway     company    not    to 
give  signal  when  approach- 
ing crossing. 
Louisville  Sl   N.    R.  Co.  v. 

Howerton    (Ky.),    p.  554, 

vol.  30  (7  R  R  R). 
Person    at    private    crossing 
has  right  to  rely  on  signals 
given  at  public  crossing. 
Defrieze    v.  Illinois    Cent. 

R.  Co.  (Iowa),  p.  69,  vol. 

31  (8  R  R  R). 

Positive   and   negative  testi- 
mony. 

Frank  v.    Pennsylvania  R, 
Co.    (N.    J.),  p.  375,  vol. 

32  (9  R  R  R). 

Kuntz   V.   New  York,  etc., 

R.  Co.  (Pa.),  p.  377,  vol. 

32  (9  R  R  R). 
Stanley   v.    Cedar    Rapids, 

etc.,  Ry.    Co.    (Iowa),  p. 

398,  vol.  32  (9  R  R  R). 

Positive   and   negative  testi- 
mony, question  for  jury. 
Daniels    v.    New   York,  N. 
H.  Sl  H.    R.  Co.   (Mass.), 
p.  64,  vol.    31    (8  R  R  R). 

Private    crossings,    duty    of 
railroad. 

Defrieze    v,    Illinois  Cent. 
R.  Co.  (Iowa),  p.  69,  vol. 

31  (8  R  R  R). 

Question     for   jury    whether 

proper  signals  were  given. 

Kuntz   V,    New  York,  etc., 

R.  Co.  (Pa.),  p.  377,  vol. 

32  (9  R  R  R). 
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Recovery  may  be  had  for  in- 
juries occasiotied  by  fail- 
ure to  give  statutory  sig^nals 
unless  the  gross  negligence 
of  the  party  injured  con- 
tributed as  proximate  cause. 
Burns  v.  Southern   Ry.  Co.- 

(8.  Car.)t    p.   321,  vol.  29 

(6R  R  R). 
Recovery   prevented    by  con- 
tributory     negligence 
though     there     had     been 
failure  to  signal. 
Missouri,  K.  &   T.  Ry.  Co. 

V.  Bussey  (Kan.),  p.  667, 

vol.  29  (6  R  R  R). 
Silence     of    trainmen    when 
accused  of  failure  to  signal 
as  admissions. 
Selensky  v,  Chicago   Great 

Western    Ry.  Co.  (Iowa), 

p.  756,  vol.  30  (7  R  R  R). 
Statutory   signals   not  meas- 
ure of  company's  duty. 
Ortolano  v.  Morgan's  L.  & 

T.  R.  A   8.  8.  Co.  (I^a.), 

p.  103,  vol.  30  (7  R  R  R). 

SufiSciency   of   allegation    of 

common-law  duty  to  signal 

for  crossings. 

Kinyon    v.    Chicago,    etc., 

Ry.  Co.    (Iowa),    p.    569, 

vol.  29  (6RR  R). 
SnfBciency  of  evidence   that 
death  was  caused   by    neg- 
ligence. 
Stone  V.  Boston  A  M.  R.  R. 

(N.  H.),  p.  82,  vol.  31  (8R 

R  R). 
SufiSciency  of  evidence  to 
show  negligence  in  run- 
ning train  over  city  street 
crossing  without  giving 
signals. 
Shatto   V.  Erie  R.  Co.    (C. 

C.  A.),  p.  127,    vol.  30  (7 

RRR). 

Team  frightened  near  cross- 
ing. 

Mitchell  V,  Union  Terminal 
Ry.  Co.  (Iowa),  p.  75, 
vol.  33  (10  R  R  R). 

That  happening  of  accident 
could  not  have  been  averted 
by  stopping  of  train  no  ex- 
cuse for  absence  of  proper 
signals  and  warnings. 
Ortolano  v.  Morgan's  I^.  A 
T.  R.  A  S.  8.  Co.  (La.), 
p.  103,  vol.  30  (7  R  R  R). 

Speed. 

Care  required  of  traveler  as 
aifected   by   negligence   of 
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trainmen  in  running   train 

at  excessive  speed. 

Day   V.  Boston   &  M.  R.  R. 

(Me.),  p.  626,    vol.    29  (6 

R  R  R). 
Company     guilty     of    negli- 
gence   in   running  train  at 
speed    prohibited    by    ordi- 
nance. 
Southern    Ry.    Co.    v,    Al- 

dridge    (Va.),  p.  59,    vol. 

30  (7  RRR). 
Error  in  excluding  evidence 
of  excessive  speed  not 
waived  by  statement  of 
plaintiff's  council  that  it 
was  negligence  for  the 
company  to  operate  its 
trains  at  high  rate  of  speed 
without  sounding  whistle. 
Kinyon   v,    Chicago,    etc., 

Ry.  Co.    (Iowa),    p.    569, 

vol.  29  (6  R  R  R). 
Evidence  as  to  speed  of  train. 
Stone    V.    Boston   A  M.  R. 

R.  (N.  H.),  p.   82,  vol.  31 

(8  R  R  R). 
Mere   fact   of   running  train 
at  great  speed  over  crossing 
raised   no   presumption    of 
negligence. 
Kinyon     v.    Chicago,  etc., 

Ry.    Co.    (Iowa),    p.  569, 

vol.  29  (6  R  R  R). 
No  limit  to   speed   at    which 
trains     may    run    through 
open  country  over  country 
road  crossing. 
Custer   V*  Baltimore  A    O. 

R.  Co.  (Pa.),  p.  448,   vol. 

32  (9  R  R  R). 
No    recovery     where    failure 
to   signal,     and    excessive 
speed,  and  subsequent  con- 
tributory negligence. 
Moore   v.    Lindell  Ry.  Co. 

(Mo.),  p.  46,  vol.  31  (8R 

R  R). 
Objection     to    testimony     of 
nonexpert     as   to  speed  of 
train  presented  no  question 
of  law. 
Stone   V.    Boston    A  M.  R. 

R.  (N.  H.),  p.  82,  vol.  31 

(8RR  R). 
Question  as  to  reasonableness 
of  speed,  even  within  city 
limits  or  populous  districts, 
may  be  affected  by  fact  that 
watchman  has  been  sta- 
tioned at  the  crossing. 
Custer   V.    Baltimore   A  O. 

R.  Co.  (Pa.),  p.  448,  vol. 

32  (9  R  R  R). 
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8iz   miles    per    hour    lawful 
speed  within  city  at  cross- 
ing  where    no    gates     are 
maintained,      construction 
of  Wisconsin  statute. 
O'Brien  v.  Wisconsin  Cent. 
Ry.    Co.    (Wis.),    p.  462, 
vol.  32  (9  R  R  R). 
Speed  in    violation   of   ordi- 
nance as  negligence. 
Shatto   V.    Erie  R.  Co.  (C. 
C.  A.),  p.    127,  vol.  30  (7 
RRR). 
Trains  may  be  run  at  a  high 
rate  of  speed,  even  within 
city  limits  or  through  pop- 
ulous    districts,    where    a 
watchman     has    been    sta- 
tioned at  the  crossing. 
Custer   V.  Baltimore   &   O. 
R.  Co.  (Pa.),  p.  448,  vol. 
32  (9  R  R  R). 
State  not   compelled   to   prove 
beyond    a    reasonable    doubt 
the    violation    of    the    penal 
statute     of     Iowa    requiring 
trains     to     come   to   a     full 
stop  before  crossing  intersect- 
ing railroads. 

State    V.    Chicago,    etc.,  Ry. 
Co.  (Iowa),    p.    445,  vol.  32 
(9  RRR). 
State's  burden  of  proving  vio- 
lation   of    penal    statute   re- 
quiring trains  to  come  to  full 
stop    before    crossing    inter- 
secting railroads   not  shifted 
by  mere   proof  that  tl;ie  train 
in  question  did  not  stop. 
State   V,  Chicago,    etc.,  Ry. 
Co.   (Iowa),  p.  445,   vol.    32 
(9  RRR). 

Stop,  Look  and  Listen. 

Absence    of    watchman    and 
failure    to   stop,    look   and 
listen. 
Southern    Ry.  Co.    v.     Al- 

dridge  (Va.),  p.   59,    vol. 

30  (7  R  RR). 
Care  required. 
Delaware,    ly.   &  W.  R.  Co. 

V,    Devore  (C.  C.  A.),  p. 

56,  vol.  31  (8  R  R  R). 
Care  required  of  bicyclist. 
Passman  v.    West  Jersey  & 

8.    R.    R.    (N.  J.),  p.  74, 

vol.  31  (8  R  R  R). 
;       Care   required    of    driver    of 
vehicle,  erroneous   instruc- 
tion. 
Baltimore    A    O.    R.  Co.  v. 

Stumpf.     (Md.).    p.    203, 

vol.  32  (9RR  R). 


OBO^JNOB-ConHnued. 

Care  required  of  traveler. 
Passman    v.  West  Jersey  St 
S.    R.   R.    (N.  J.),  p.  74, 
vol.  31  (8  RRR). 

Care  required   of  traveler  as 
affected    by   diflBculties  pe« 
culiar  to  crossing. 
Day  V.  Boston  &  M.  R.  R. 

(Me.),  p.    626,    VOL   29  (6 

RR  R). 

Care   required   of  traveler  in 
looking  for  trains. 
Defrieze   v.  Illinois    Cent. 
R.  Co.  (Iowa),  p.  69,  vol. 

31  (8  R  R  R). 

Conductor   of   street   car  in- 
jured   in   collision  between 
his  car  and  a  train. 
Birmingham    Southern    R. 

Co.    V.    Powell  (Ala.),  p. 

806,  VOL  30  (7  R  R  R). 

Contributory    negligence    as 

matter  of  law  in  failing  to 

see  train  in  plain  view. 

Steber  v.  Chicago  A  N.  W. 

Ry.    Co.    (Wis.),    p.  656, 

vol.  29  (6  R  R  R). 

Contributory    negligence    in 
failing    to    stop,  look,  and 
listen  as  affected  by  fact  of 
watchman's  absence. 
Southern    Ry.    Co.    v,    Al- 

dridge    (Va.),  p.   59,  vol. 

30  (7  R  R  R). 

Contributory    negligence    in 

not  descending  from  wagon 

where  view  was  obstructed. 

Kinter  v.    Pennsylvania  R. 

Co.    (Pa.),   p.   61,  voL  31 

(8  R  R  R). 

Contributory  negligence  pre- 
cluding recovery  where  per- 
son was  killed  by  street 
car. 

Ries  V.  St.  Louis  Transit 
Co.  (Mo.),  p.  676,  voL  33 
(10  R  R  R). 

Contributory  negligence, 

question  for  jury. 

Selensky  v,  Chicago  Great 
Western  Ry.  Co.  (Iowa), 
p.  756,  vol.  30  (7  R  R  R). 

Deaf  person  crossing  track. 
Hackney   v,    Illinois  Cent. 
R.      Co.    (Miss.),    p.   42, 
vol.  30  (7  R  R  R). 

Direction  of  verdict  for  de- 
fendant. 

McGoran  v.  New  York,  etc., 
R.  Co.  (R.  I.),  p.  367,  vol. 

32  (9  R  R  R). 
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OELOB&ING3— Continued. 

Duty  of  one  driving^. 
Sights  V.  LoniBville   A    N. 
R.  Co.  (Ky.),  p.    60,  vol. 
33  (10  R  R  R). 

Kvidence     showed     that   de- 
ceased   was   guilty  of  con- 
tributory     negligence      as 
matter  of  law. 
Waldron  v.  Boston  &  M.  R. 

R.   (N.    H.),    p.    54,    vol. 

30  (7  RRR). 

Failure  of  occupants  of 
wagon  to  exercise  due  care 
appearing  from  circum- 
stances. 

Beeg  V.  New  York,  S.  & 
W.  R.  Co.  (N.  J.),  p.  674, 
vol.  33  (10  RRR). 

Failure     to    stop     and    look 

again. 

Green  v.  l^os  Angeles  Ter- 
minal Ry.  Co.  (Cal. ),  p. 
117,  vol.  30  (7  R  R  R). 

Instruction  not  covered  by 
instruction  as  to  effect  of 
failure  to  use  ordinary 
care. 

Campbell  v.  St.  Louis  & 
Suburban  Ry.  Co.  (Mo.), 
p.  248,  vol.  32  (9  R  R  R). 

Insufficiency  of  evidence  of 
due  care  on  part  of  driver 
of  vehicle. 

Day  V.  Boston  &  M.  R. 
R.  (Me.),  p.  626,  vol.  29 
(6RR  R). 

Kentucky  rule. 
Louisville   &  N.  R.  Co.  v. 
Price's   Adm'r    (Ky.),  p. 
679,  vol.  33  (10  RRR). 

Mere  failure  by  driver  of 
team  to  keep  constant  look- 
out. 

Mitchell  V.  Union  Termi- 
nal Ry.  Co.  (Iowa),  p. 
75,  vol.  33  (10  R  R  R). 

Negligence     of     person     in 

charge  of  cattle. 

Snell  V.  Minneapolis,  etc., 
Ry.  Co.  (Minn.),  p.  636, 
vol.  29  (6  R  R  R). 

Plaintiff  not  guilty  of  con- 
tributory negligence,  as 
matter  of  law,  in  not  look- 
ing a  third  time,  just  be- 
fore she  started  across 
street  car  track. 
Chicago  City  Ry.  Co.  v. 
Fennimore  (111.),  p.  644, 
vol.  29  (6  R  R  R). 

Plaintiff   was   not   guilty  of 


OBOSSING8—  Continued. 

contributory         negligence 
where  obstructed  view  and 
absence  of  signals. 
Baltimore   &   O.    R.  Co.  v. 
Stumpf     (Md.),    p.    203, 
vol.  32  (9RR  R). 
Question    for   jury    whether 
boy     should   have    stopped 
vehicle  in  order  to  look  and 
listen  before  crossing  street 
car  tracks,  on  a  dark  night, 
where  evidence   conflicting 
as  to  whether  headlight  on 
car. 

Campbell   v.    St.    Louis  & 

Suburban  Ry.  Co.  (Mo.), 

p.  248,  vol.  32  (9  R  R  R). 

Question     for    jury    whether 

plaintiff's     parents    guilty 

of  contributory   negligence 

in      attempting     to     drive 

across   tracks,   where  view 

was  obstructed  near  tracks, 

after  dark,   and  there  was 

failure  to  give  signals. 

Delaware,  L.  &  W.   R.    Co. 

V.    Devore   (C.  C.  A.),  p. 

56,  vol.  31  (8  RRR). 

Recovery  precluded  by  fail- 
ure to  look. 

Dwajakowski  v.  Central  R. 
Co.  of  New  Jersey  (N.  J. ), 
p^  374,  vol.  32  (9  R  R  R). 

Street  railways. 
Wolf    V.    City   A  Suburban 
Ry.    Co.    (Ore.),  p.    777, 
vol.  30  (7  R  R  R). 

The  greater  the  difficulty  of 
seeing   and  hearing  trains, 
the  greater  caution   the  law 
imposes  upon  travelers. 
Barnhill  v.  Texas  &  P.  Ry. 

Co.    (La.),    p.    7,   vol.  30 

(7  R  R  R). 

When    person    is  justified  in 
attempting    to   cross  with- 
out ^'using  precautions." 
Defrieze   v,    Illinois   Cent. 

R.  Co.  (Iowa),  p.  69,  vol. 

31  (8  R  R  R). 

Successor  company  compelled 
to  construct  crossing  not 
deprived  of  its  property  with- 
out due  process  of  law,  al- 
though it  was  not  notified  of 
proceeding. 

Baltimore,  etc.,  R.  Co.  v. 
State  (Ind. ),  p.  611,  vol. 
29  (6  R  R  R). 

Train  must  be  operated  with 
reference  to  peculiar  condi- 
tions     rendering       crossing 
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danfi^erons      to     persona     on 

highway. 

Kinyon    v.  Chicago,  etc.,  R. 

Co.     (Iowa),    p.  569,  vol.  29 

(6  R  R  R). 
Validity     of     order    requiring 
safety    appliances    at    grade 
crossings. 
Detroit,     etc.,     R.     v.     Os- 

born    (U.    8.),  p.   456,  vol. 

30  (7  R  R  R). 
V.  S.  3844,  3846,  requiring  rail- 
roads to  maintain  crossings, 
did  not  impose  any  new  lia- 
bility on  company,  but  re- 
lated to  remedy  in  case  of 
default  in  charter  duty. 
Town  of  Clarendon  v.  Rut- 
land R.  Co.  (Vt.),  p.  1,  vol. 

29  (6  RRR). 
V.  S.  3844,  requiring  railroads 
to  maintain  crossings,  not 
invalid  as  authorising  a  tak- 
ing of  a  company's  property 
without  due  process  of  law. 
Town  of  Clarendon  v.  Rutland 

R.    Co.  (Vt.),  p.  1,  vol.    29 

(6  R  R  R). 
Wantonness    and    contributory 
negligence. 
Birmingham      Southern      R. 

Co.    V.    Powell    (Ala.),    p. 

806,  vol.  30  (7  R  R  R). 
Where  a  count  in  a  declaration 
averred  that  a  crossing  was 
dangerous,  an  allegation  uf 
it  that  the  crossing  was  fre- 
quented by  5,000  persons 
daily,  which  was  not  proved 
by  the  evidence,  could  be  re- 
jected as  mere  surplusage. 
Chicago  A  A.  R.  Co.  v.  Wise 

(III.),  p.  8,  vol.   33  (10  R  R 

R). 
Whether   ordinance  relating  to 
obstruction    of   crossing    by 
train    applicable    to    station 
yard. 
Burns  v.    Southern  Ry.    Co. 

(S.  Car.),  p.  321,  vol.  29  (6 

R  R  R). 
Wilfulness  not  depending  upon 
engineer's  knowledge  of  con- 
ditions peculiar  to   the  cross- 
ing. 
Central   of   Georgia   Ry.  Co. 

V.  Partridge  (Ala.),  p.  727, 

vol.  31  (8  R  R  R). 
Wilfulness   where  speed  In  vio- 
lation   of  ordinance,  absence 
of    signals,    and    negligence 
after  discovery  of  peril. 
Central    of   Georgia    Ry.  Co. 

V.  Partridge  (Ala.),  p.  727, 

vol.  31  (8  R  R  R). 


OROSSINC^  OF  RAILBO AD& 

See  Crossing's, 

Notice  of  intention  to  lay  out 
street  across  steam  railway, 
under  I/aws  1897.  of  N.  Y., 
c.  754. 

In  re  Opening  of  Ludlow  St, 
in  City  of  Yonkers  (N.  Y.), 
p.  202,  vol.  29  (6  R  R  R). 

OULVBRTS. 

See  Water  and   Watercourses. 

OnRRBNT  INOOMB. 
See  Insolvency, 

OI7RVBS. 

See  Carriers  of  Passengers. 

CUSTOM  AND  USAQB. 

See  Carriers  of  Live  Stock, 
Carriers  of  Passengers, 
Master  and  Servants, 

CUSTOMS. 

See  Collisions, 

m 

DAMAQB  BY  FIBB. 
See  Fires, 

DAMAGBS. 

See  Appeal, 

Carriers  of  Goods, 

Carriers  of  Live  Stock, 

Carriers  of  Passengers* 

Children, 

Crossings, 

Death  by  Wrongful  Act, 

Elevated  Railways, 

Eminent  Domain, 

Fires  Set  by  Locomotives, 

Master  ana  Servant, 

Negligence, 

Nuisances, 

Personal  Injuries, 

Public  Lands, 

Railroads  in  Streets, 

Release, 

Relief  Department, 

Right  of  Way, 

Stock,  Injuries  to. 

Street  Railways. 

Water  and   Watercourses, 

Appeal  for  delay  only. 
Potter   V,    Levi  ton    (111.),  p. 

625,  vol.  29  (6  R  R  R). 
Damages  traceable  in  some 
measure  to  tortious  act,  but 
resulting  chiefly  from  contin- 
gent circumstances,  too  re- 
mote. 
Central  of  Georgia  Ry.  Co.  v, 

Dorsey    (Ga.),    p.  857,  vol« 

29  (6  R  R  R). 
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Blementi,     srrief   and    mental 
suffering  of  heirs. 
Brown   v.    Southern  Rj.  (S. 

Car.)»  p.    764,   vol.   30  (7  R 

RR). 
Elements  of  damages  for  carry- 
ing a  passenger    beyond    her 
destination. 
Kansas  City,  Ft.  S.  &  M.  R. 

Co.    V.    Dalton    (Kan.),  p. 

187,  vol.  29  (6  R  R  R). 


Competency  of  testimony  as 
to  value  of  horse. 
Montgomery     St.     Ry.    v. 
Hastings     (Ala.),    p.    2, 
vol.  33  (10  R  R  R). 

Duty  to  instruct  on  measure 
of  damages  as  affected  by 
admission  of  evidence, 
without  objection,  that 
widow   of  deceased   was  in 

E3or  health, 
linois  Cent.    R.     Co.     v, 
Atwell  (111.),  p.   317,  vol. 
29  (6  R  R  R). 
Evidence  as  to  value  of  phy- 
sician's services. 
Chicago   &    A.    R.    Co.    v. 
Wise    (111.),    p.  8,  vol.  33 
(10  R  R  R). 

Evidence  of  declarations  of 
deceased  that  his  children 
were  trying  to  get  his  prop- 
erty from  him  incompetent 
in  mitigation  of  damages. 
Brown  v.  Southern  Ry.  (S. 

Car.),  p.  764,  vol.  30  (7  R 

RR). 

Life  tables. 
Atlanta  Ry.   &   Power   Co. 

p.  Maddoz    (6a.),  p.  452, 

vol.  32  (9  R  R  R). 
Atlanta  Ry.  &   Power   Co. 

V,    Monk    (6a.),    p.    426, 

vol.  32  (9  R  R  R). 
Central  of  6eorgia   Ry.  Co. 

V.  Duffy  (6a.),  p.  660,  vol. 

29  (6  R  RR). 

Excessive  verdict  where    frac- 
ture of  neck  of  the  femur. 
Beringer  v,  Dubuque  St.  Ry. 

Co.  (Iowa),  p.   872,    vol.  29 

(6R  R  R). 

Excessive  verdict,  $12,000  for 
fracture  of  leg  of  a  man  forty- 
five  years  of  age  engaged  in 
office  work. 

Rueping  v.  Chicago  &  N.  W. 
R.  Co.  (Wis.),  p.    15,    vol. 
30  (7  R  R  R). 
Exemplary  damages   not   war- 


I>AMJLaBI&-ConHnu4d. 

ranted  by  the  pleadings. 
Illinois     Cent.      R.     Co.    v. 

Harper  (Miss.),  p.  612,  vol* 

33  (lORRR). 
Exemplary  or  punitive  damages 
may  be  awarded  where  a 
wrong  has  in  it  the  elements 
of  negligence  which  is  gross, 
or  wanton  or  willfully  op- 
pressive. 
IQinsas  City,  etc.,  R.    Co.    v. 

Little    (Kan.),   p.  701,  voL 

29  (6  R  R  R). 
In  an  action  for  the  death  of  a 
boy  nine  years  of  age,  a  ver- 
dict of  $18,000   was   palpably 
excessive. 

Illinois  Cent.  R.  Co.  v.  Wat- 
son's Adm'r  (Ky.),    p.  27, 

vol.  33  (lORRR). 
Indignity  need  not  be  done  in 
the  presence  of  a  number  of 
persons,  in  order  to  entitle 
the  person  wronged  to  recover 
damages  for  humiliation  and 
digrace  suffered. 
Kansas   City,  etc.,  R.  Co.  v. 

Little    (Kan.),  p.  701,   vol. 

29  (6R  R  R). 
Instruction  statine  hypotheti- 
cal case  furnishing  to  jury 
standard  of  gross  and  reckless 
negligence  amounting  to 
wilfulness,  as  charged  in 
complaint,  not  ground  for 
reversal. 
Boyd  V.  Blue  Ridge   Ry.    Co. 

(S.    Car.),    p.   754,    vol.   29 

(6RRR). 
Interest  on  judgment  in  action 
for  tort. 
Ortolano    v.    Morgan's   L.  A 

T.    R.    &   S    S.  Co.  (La.), 

p.  103,  vol.  30  (7  R  R  R). 
Interest,     question     for    court 
in  action  on  contract. 
Southern    Pac.  Co.  v.  Arnett 

(C.    C.    A.),  p.  538,  vol.  33 

(10  R  R  R). 

Interest,   question  for   jury    in 
action  for  tort. 
Southern  Pac.    Co.  v.  Arnett 

(C.  C.  A.),  p.    538,  vol.    33 

(10  R  R  R). 

Punitive  damages  may  be  re- 
covered against  railroad  com** 
pany  for  injuries  caused  by 
such  gross  negligence  and 
recklessness  as  to  imply  wil- 
fulness. 
Boyd    V.    Blue  Ridge  Ry.  Co. 

(S.  Car.),    p.    754,    vol.    29 

(6  R  R  R). 
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DAMAOWS—ConHnued. 

Right   of    husband,  acting    as 
nurse  to  injured  wife,    to  re- 
cover  on    ground   of   loss  of 
salary. 
Southern  Ry.  Co.  v.  Crowder 

(Ala.),  p.  150,  vol.  30  (7    R 

RR). 
Right  of  husband   to    recover 
for  loss  of  wife's  services. 
Southern    R.    Co.  v.  Crowder 

(Ala.),  p.    150,  vol.  30  (7  R 

RR). 
Verdict  not  excessive,  in  action 
for  injury  to  passenger  caused 
by   sudden    starting    of   car 
while  she  was  alighting. 
Louisville   Ry.  Co.  v.    Casey 

(Ky.),  p.    789,    VOL  29  (6  R 

R  R). 
Verdict   of  $1,518  for  death  of 
boy  six  years  old   not  exces- 
sive. 

Hoon  V,  Beaver  Valley  Trac- 
tion Co.  (Pa.),  p.  556,    vol. 

30  (7RR  R). 
Where  two  or  more  persons  were 
injured  by  negligent  act  of 
railroad  company,  that  one  of 
them  sued  and  recovered 
exemplary  damages  for  in- 
tentional wrong  was  no  bar 
to  claim  of  others  to  recover 
such  damages. 
Griffin   v.    Southern  Ry.    (8. 

Car.),    p.  758,  voL   29  (6  R 

RR). 

DANGBROUS  OTJSTOMS. 
See  Personal  Injuries, 

DANGBROUS  PRBMISBS. 
See  Licensees, 

DBAFNB8B. 

See  Accidents  on  Track, 
Trespassers, 

DBATH  B7  WRONGFUL 
ACT. 

See  Contributory    Negligence, 
Crossings, 
Damages, 
Personal  Injuries, 
Wrongful  Death, 

Application  of  Idaho  statute 
giving  right  of  action  for 
wrongful  death  where  pas- 
senger* s  death  was  not  due 
to  wrong  or  negligence  on 
part  of  carrier. 
Northern     Pac.     R.    Co.    v, 

Adams  (U.  S.),  p.  575,  vol. 

33  (10  R  R  R). 


DBATH   B7  WRONGFUZi 
AOT — Continued, 

Application     of    Pennsylvania 
statute    giving     wife   equal 
right   with  father  to  custody 
and  services  of  minors. 
Kelly  V,  Pittsburg  &  B.  Trac- 
tion Co.  (Pa.),  p.    811,  vol. 
30  (7  R  R  R). 
Authority  of  administratrix  to 
release  claim   against   relief 
association. 

Pittsburg,  C,  C.  &8t.  L.  Ry. 
Co.  V.  Gipe  (Ind.),  p.    383, 
vol.  29  (6  R  R  R). 
Burden  of  proving  due  care  on 

8 art  of  deceased, 
^ay    V,    Boston    Sl   M.  R.  R. 
(Me.),  p.  626,   vol.    29  (6  R 
K  R). 
Child  was  not  a  party,  by  strict 
construction  of  petition,    un- 
der    statute     giving    widow 
right  of  action   for  benefit  of 
herself  and  children. 
Jones   V.  Kansas  City,  etc., 
R.  Co.  (Mo.),  p.  364,  vol.  33 
(10  R  R  R). 
Common  law  gives  no  right  of 
action. 

Louisville  &  N.  R.  Co.  v, 
Jones  (Fla.),  p.  694,  vol.  31 
(8RRR). 

Contributory  Negligence. 

Instructions. 
Turn  bull  v,  Neyir  Orleans  & 

C.    R.  Co.  (C.  C.  A.),    p. 

696,  vol.  30  (7  R  R  R). 
Jumping  from  train   through 
fear. 
Western   Maryland   R.  Co. 

V.  State,  to   use  of  Shirk 

(Md.),    p.   904,   vol.  29  (6 

RRR). 
Presumption   of  due  care  on 
part  of  deceased. 
Northern   Pac.    Ry.  Co.  v. 

Spike  (C.  C.  A.),  p.    749, 

vol.  30  (7  R  R  R). 

Damages. 

Admission   of    testimony    of 
deceased's      widow       that 
*' times  had  been  hard"  not 
such  prejudicial  error  as  to 
require  new  trial. 
Stone   V,    Boston  &   M.  R. 
R.  (N.  H.),  p.  82,  vol.  31 
(8  RRR). 
Amount  ot  recovery,  instruc- 
tion. 

Pennsylvania  Co.  v,  Paul 
;C.  C.  A.),  p.  546,  vol.33 
10  R  R  R). 
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DBATH   B7   WROKOFUL 
AXTS^Cantinued, 

Am  a  fi^eoeral  rule,  in  action 
for  death  there  should  be 
more  evidence  as  to  quan- 
tum of  damages  than  mere 
fact  that  injured  party  died 
at  certain  age,  to  warrant 
award  of  full  statutory 
damages. 
Hesse   v.  Meriden,  8.  A  C. 

Tramway  Co.  (Conn.)  p. 

774,  vol.  29  (6  R  R  R). 
Claim  that  there  was  not 
sufiBcient  evidence  bearing 
on  quantum  of  damages  to 
warrant  award  of  full  stat- 
utory amount. 
HesAe  V,  Meriden,  8.  &   C. 

Tramway  Co.  (Conn.),  p. 

774,  vol.  29  (6  R  R  R). 
Elements. 
Chicago  A   E.   I.  R.  Co.  v. 

Beaver  (111.),  p.  641,  vol. 

29  (6  R  R  R). 
Western    Maryland  R.    Co. 

V.  State,  to   use  of  Shirk 

(Md.),    p.    904,  vol.  29  (6 

RR  R). 
Elements  of  damages  in   ac- 
tion for  death  of  father. 
St.    Louis,    etc.,  R.    Co.  v. 

Robertson    (Ark.),   p.  78, 

VOL  30  (7  R  R  R). 
Evidence  of  declarations  of 
deceased  that  his  children 
were  trying  to  get  his  prop- 
erty from  him  incompetent 
in  mitigation  of  damages. 
Brown  v.  Southern  Ry.  (S. 

Car.),  p.  764,  vol.  30  (7  R 

RR). 
Evidence  that  decedent  would 
have  died  in  a  short  time 
from  natural  causes  was 
competent  on  the  question 
of  damages  but  incompetent 
on  the  question  of  defend- 
ant's negligence. 
Meekins   v.    Norfolk    &  S. 

R.  Co.  (N.  Car.),   p.  451, 

VOL  33  (lORRR). 
Excessive  verdict. 
Garbaccio  v,    Jersey   City, 

etc.,  St.  Ry.  Co.  (N.  J.), 

p.  666,   vol.  29  (6  R  R  R). 

Full  statutory  damages  prop- 
erly awarded. 

Hesse  v,  Meriden,  8.  A  C. 
Tramway  Co.  (Conn.), 
p.  774,  vol.  29  (6  R  R  R). 

Grief  and  mental  suffering  of 
heirs. 
Brown  v.  Southern  Ry.  (S. 


DBATH   B7   WRONQFUIi 
ACT — ConHnued, 

Car.),  p.  764,  vol.  30  (7  R 
RR). 
Loss  of  husband's  society. 
Florida  Cent.    A  P.  R.  Co. 
V.    Fox  worth     (Fla.),    p. 
604,  VOL  30  (7  R  R  R). 

Loss  of  services  and   society 
as  elements  of   damage,  in 
action  for  death  of  child. 
Corbett   v,     Oregon    Short 

Line   R.    Co.    (Utah),  p. 

736,  VOL  30  (7  R  R  R). 

Measure  of  damages  in  action 

by  widow. 

Cox  V.  Wilmington  City 
Ry.  Co.  (Del.),  p.  818, 
vol.  30  (7  R  R  R). 

Pecuniary    loss    from    death 

of  son,  in  action  by  mother. 

Blauvelt  v.  Delaware,  L.  A 

W.    R.   Co.  (Pa.),  p.  466, 

VOL  32  (9R  RR). 

Pecuniary    loss    of    next    of 
kin. 
Union  Pac.  R.  Co.  v,  Roeser 

(Neb.),  p.  493,    voL  31  (8 

RRR). 

Petition  not  demurrable  for 
alleging  existence  of  con- 
tract by  deceased  to  sup- 
port next  of  kin,  without 
alleging  sufficiency  of  es- 
tate of  deceased. 
Union  Pac.  R.  Co.  v. 
Roeser  (Neb.),  p.  493, 
VOL  31  (8  R  R  R). 

Remarriage     of    widow    not 
considered  in  mitigation  of 
damages. 
Chicago  A  E.    I.    R.  Co.  v. 

Driscoll  (111.),  p.  413,  voL 

33  (10  R  R  R). 

Dependence  for    support,   how 
established. 
Louisville   A  N.    R.    Co.    v, 

Jones    (Fla.),    p.  694,    vol. 

31  (8  R  R  R). 

Enforcement     of     action      ac- 
cruing  in    another  state  as 
affected  by  public  policy. 
St.    Louis,    1.    M.  A  8.    Ry. 
Co.     V.    Robertson    (Ark.), 
p.  78,    vol.  30  (7  R  R  R). 

Evidence. 

Burden  of  proving  due  care 

on  part  of  deceased. 

Cox   V.    South   Shore  A  B. 

St.    Ry.    Co.    (Mass.),  p. 

461,  vol.  29  (6  R  R  R). 

Insufficiency  of  evidence  of 
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due    care    on    part    of   de- 
ceased. 
Cox   V,  South   Shore   &  B. 

St.    Ry.    Co.    (MasB.)»  p. 

461,  Tol.  29  (6  R  R  R). 

Verdict    for   $10,000   did    not 
warrant    an     inference   of 
prejudice. 
Frank  v.  Pennsylvania  R. 

Co.    (N.   J.   Sup.  Ct.),  p. 

376,  vol.  32  (9  R  R  R). 

Existence  of  person  having 
prior  right  to  maintain 
action  may  be  shown  in  bar 
of  plaintiffs'  right  to  recover 
under  Florida  statute. 

Louisville  &.  N.  R.  Co.  v. 
Jones  (Fla.),  p.  694,  vol.  31 
(8RRR). 

Foreign   administrator's    right 
of  action. 
Boulden    v.    Pennylvania   R. 

Co.  (Pa.),  p.  641,  vol.  30  (7 

R  R  R). 

Misjoinder  of  parties  was   not 
a  defect  that  could   be   taken 
advantage  of  after  plea  to  the 
merits. 
Jones   V.    Kansas   City,  etc., 

R.  Co.  (Mo.),    p.    364,    vol. 

33  (10  R  R  R). 

Not  necessary  to  set  out  foreign 
statutes  in  exact  language. 
St.  I^uis  etc. ,  R.  Co.  v,  Rob- 
ertson   (Ark.),    p.  78,    vol. 

30  (7R  R  R). 

Plaintiffs,  under  Florida  stat- 
ute. 

Ivouisville  &  N.  R.  Co.  v, 
Jones  (Fla.),    p.    694,    vol. 

31  (8  R  R  R). 

Presumption    of   due    care    on 
part  of  deceased. 
Cogdell  V,  Wilmington   A  W. 

R.    Co.    (N.    Car.),   p.  487, 

vol.  31  (8  R  R  R). 

Presumption  of  due  care  on 
part  of  deceased  drover  who 
jumped  from  train  to  avoid 
danger. 

Western  Maryland  R.  Co.  v. 
State,  to  use  of  Shirk 
(Md.),  p.  904,  vol.  29  (6  R 
RR). 

Presumption  of  due  care  on 
part  of  deceased,  erroneous 
instruction  using  word  'in- 
ference" instead  of  word 
'*  presumption . " 
Cogdell  t>.    Wilmington  &  W. 


DBATH   B7   ^W^BONQFUI* 
AOT^Coniinued. 

R.    Co.    (N.    Car.),   p.  487, 
vol.  31  (8  R  R  R).   ' 

Presumption  that  death  was 
caused  by  running  of  defend- 
ant's locomotive  not  rebutted. 
Brunswick    &    W.  R.  Co.    v. 

Griffin  (6a.),  p.  181.  voL  30 

(7  R  R  R). 

Right  of  action  under  act  April 
26,  1855,  of  Pennsylvania. 
Marsh    v.  Western  New  York 

A    P.    Ry.    Co.    (Pa.)»    p. 

124,  vol.  30  (7  R  R  R). 

Right  of  foreign  administrator 
to  sue. 

Florida  Cent.  &  P.  R.  Co.  9. 
Sullivan  (C.  C.  A.),  p.  840, 
vol.  29  (6  R  R  R). 

Right  of  widow,  a  resident  of 
Missouri,  to  sue  in  that  state 
for  death  of  husband,  killed 
in  Kansas,  without  joining 
the  child  of  herself  and  de- 
ceased. 
Jones   V,    Kansas  City,  etc., 

R.  Co.  (Mo.),  p.  364,  vol.  33 

(10  R  R  R). 

Right  to  recover  for  death  re- 
sulting from  disease  acoeler-^ 
ated  by  negligent  injury. 
Meekins  v,    Norfolk   Sl  S.  R« 
Co.    (N.   Car.),  p.  451,  voL 
33  (10  R  R  R). 

Widow  cannot  assign  her  claim 
under  act  April  26,  18SS  of 
Pennsylvania,  giving  her 
right  of  action  for  death  of 
husband. 
Marsh  v.  Western   New  York 

dt  P.  Py.  Co.  (Pa.),  p.  124, 

vol.  30  (7  R  R  R). 

DBCnCiARATIONS. 
See  Res  Gesia, 

DBCLARATIONS  OFAOBNT. 
See  Fires  Set  by  LocotnoHves^ 

DBDIOATION. 

See  Corporations, 
Right  of  Way. 
Streets  and  Highways^ 

DBFEOTIVB  TITLB. 
See  Right  of  IVay. 

DBFBOTS. 

See  Master  and  Servant^ 

DBFBNDANTS. 
See  Stock  Pens, 
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DBaRBB  OF  OARB. 

See  Carriers  of  Passengers, 
Licensees, 

Master  and  Servant, 
Street  Railways, 
Trespassers, 


See  Carriers  of  Goods, 
Carriers  of  Live  Stock, 

DBUVBRT. 

See  Carriers  of  Freight, 

DBMnBRAGB. 

See  Carriers  of  Goods, 

DBPABTMBNTS  OF    SBRV- 
lOB. 

See  Master  and  Servant, 

DBPBNDIINCB. 

See  DetUh  by  Wrongful  Act, 

DBPOTB. 

See  Eminent  Domain, 
Stations  and  Depots, 

l>VP<ySB  AKD  STATIONS. 
See  Trespassers, 

DBRAILING  SWITOH. 

See  Carriers  of  Passengers, 
Cfossings, 

Master  and  Servant, 
Street  Railways, 

DIFFBRBNT  DBP  ARTMBNTS. 
See  Master  and  Servant, 

DISOOVBRBD  PBRIL. 

See  Accidents  on  Track, 
Crossings, 
Personal  Injuries, 
Trespassers, 

DISORBTION. 

See  Eminent  Domain, 

DISCRIMINATION. 

See  Carriers  of  Goods, 
Common  Carriers, 
Express  Companies, 
Interstate  Commerce, 
Tickets  and  Fares, 

DISBASB. 

See  Carriers  of  Live  Stock, 

DISBASB  AOCBLBRATBD  B7 
NBGIiiaENT  INJURY. 

See  Death  by  Wrongful  Act, 

DISFIGITRBMBNT. 
See  Personal  Injuries, 

10  R  R  R— 59 


DISGRAOB. 
See  Damages, 

DISORDBRL7  OONDUOT. 
See  Carriers  of  Passengers, 

DISTANOB  FROM  STATION. 
See  Carriers  of  Goods, 

DIVBRSB  OITIZBN8HIP. 

See  Federal  Jurisdiction, 
Interstate  Commerce, 

DIVBRSION. 

See  Carriers  of  Freight, 

DIVBRSION  OF   BARNINGS. 
See  Insolvency, 

DIVBRSION  OF   SHIPMBNT. 
See  Carriers  of  Live  Stock, 

DIVISION  UNB. 

See  Eminent  Domain, 

DOGS. 

See  Animals, 

DOMBSTIO  CORPORATIONS. 

See  Federal  Jurisdiction, 

DONATION. 

See  Railroad  Aid, 

DROVBRS. 

See  Carriers  of  Passengers, 

DRUNKBNNBSS. 

See  Carfiers  of  Passengers, 
Crossings, 

BARNING  CAPAOIT7. 
See  Personal  Injuries, 

BJBCTION. 

See  Carriers  of  Passengers, 

BJBCTMBNT. 

See  Right  of  Way, 

BLBCTION  OF  RBMBDIBS. 
See  Master  and  Servant, 

JSiLEOTKiC  RAILWAYS. 
See  Accidents  vn  Track. 
Carriers  of  Passengers, 
Street  Railways, 

Care  required  of  master  in 
maintaining  wires  in  safe 
condition. 

Potts  V,  Shreveport  Belt  Ry. 
Co.  (La.),  p.  566,  vol.  30  (7 
R  R  R). 
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Continued, 

Contributory  Negligence. 

Care   reqaired   of  pedeetrian 

in     using    street     railway 

tracli. 

Judge   V.    £^lkins   (Mass.), 
p.  830,  vol.  29  (6  R  R  R). 
Inspection  of  wires. 
Potts  V.  Shreveport  Belt  Ry. 

Co.  (La.),  p.  566,  vol.  30  (7 

R  R  R). 
Internrban    railway    as    street 
railroad. 
Cincinnati,  L.  A  A.  Electric 

8t.  R.  Co.  V.    Lobe  (Ohio), 

p.  447,  vol.  31  (8  R  R  R). 
Not   an    additional   burden   on 
highway. 
Lonaconing,  M.   &  f^.  R.  Co. 

V,  Consolidation    Coal  Co. 

(Md.),    p.    8,    ToL   29  (6  R 

RR). 

BLBMBNTB  OF  DAMAOB8. 
See  Death  by  Wrongful  Act, 

WLJSVA.TBD  RAILWAYS. . 

See  Cat  tiers  of  Peusengers, 
street  Railways, 

Effect  of  owpership  of  fee  on 
abutting  owner's  right  to 
damages  resulting  from*  noise 
in  operation  of  elevated  rail- 
way. 
Baker  v.  Boston  Elevated  Ry. 

Co.  (Mass.),  p.  831,  vol.  29 

(6RR  R). 
Elevated  railroad  passenger  in- 
jured by  falling  sawdust  not 
entitled  to  recovery  under 
doctrine  of  res  ipsa  loquitur. 
Wadsworth  v.  Boston  El.  Ry. 

Co.  (Mass.),  p.   778,  vol.  29 

(6R  R  R). 
Noise  an  element  of  damage  to 
abutting  owner. 
Baker     v.    Boston    Elevated 

Ry.    Co.    (Mass.),    p.    831, 

vol.  29  (6RRR). 

Whether  presence  of  sawdust 
and  ahaviuRS  and  a  piece  of 
wood  on  elevated  railroad 
structure,  by  the  falling  of 
which  a  person  was  injured, 
was  of  itself  evidence  of  neg- 
ligence. 
Wadsworth  v,  Boston  El.  Ry. 

Co.   (Mass.),  p.  778,  vol.  29 

(6  RR  R). 

BLBVATORS. 

See  Licensees, 


:  l.MLl:fc 


See  Accidents  on  Track. 

BMINBNT  DOMAIN^ 

Siee  Branch  Railroads. 
Crossings. 
Electric  Railways, 
Railroads  in  Streets, 
Right  of  Way, 
Stations  and  Depots, 
Street  Railways, 

Attempted  condemnation  of 
land  of  another  railroad  com- 
pany void  as  an  entity  be- 
cause  part  of  land  was  in 
actual  and  necessary  use  for 
railway  purposes. 
Atchison,  T.  A  8.  F.  Ry.  Co. 

V.    Kansas   City,    M.   Sl  O. 

Ry.  Co.  (Kan.),  p  894,  voL 

31  (8  R  R  R). 
Compensation   where    railroad 
is    constructed     over     right 
of  way. 
Southern    Kansas  Ry.  Co.  9. 

Oklahoma   City  (Okla.),  p. 

244,  vol.  29  (6  R  R  R). 
Compliance  with  statutory  re- 
quirements   with    respect  to 
due  process  of  law   and   just 
compensation. 
Southern    Kansas  Ry.  Co.  v. 

Oklahoma   City  (Okla.),  p. 

244,  vol.  29  (6  R  R  R). 

Condition  which  makes  the  use 
of  water  power  a  public  use 
must  exist  at  time  of  taking 
under  right  of  eminent  do- 
main. 
Avery   v,    Vermont    Electric 

Co.  (Vt.),  p.  876,  vol.  30  (7 

RRR). 
Consents  of  abutting  owners  to 
construction  and  operation  of 
street  railways  are  not  prop- 
erty rights. 
Hamilton,    G.   Sl  C,  Traction 

Co.  V.  Parish  (Ohio),  p.  193, 

vol.  29  (6  R  R  R). 
Consents  of  abutting  owners  to 
construction  and  operation  of 
street  railways  are  not  prop- 
erty rights,  but  rights  in  their 
nature  personal  to  each  owner 
of  an  abutting  lot. 
Hamilton,  6.    &   C.  Traction 

Co.    V,    Parish     (Ohio),  p. 

193,  vol.  29  (6RR  R). 
Consents  of  abutting  owners  to 
construction  and  operation  of 
street  railways  are  personal 
rights  bestowed  on  abutters 
as  check  upon  power  of  mu- 
nicipal authorities  to  author- 
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ise     street     railways    to    be 
constructed     and       operated 
ag-ainst   the   wishes  of  abut- 
ters. 
Hamilton,  G.  A  C.    Traction 

Co.    V.    Parish    (Ohio),    p. 

193,  vol.  29  (6  R  R  R). 

Damages. 

Before  section  line  road   can 
be  opened  and  worked,  dam- 
ages  to   lands  taken  must 
be  ascertained  and  paid. 
Chicago,  B.  &  Q.  R.  Co.  v. 

Douglas   County    (Neb.), 

p.  828,  vol.  31  (8  R  R  R). 
Competency  of  witnesses   to 
testify. 
Smith  V.  Pennsylvania   R. 

Co.  (Pa.),  p.    523,  vol.  32 

(9RRR). 
General  appreciation  of  prop- 
erty  from   construction  of 
railroad. 
Shimer  v.  Easton  &  N.  St. 

Ry.     Co.    (Pa.),    p.    901, 

vol.  31  (8  R  R  R). 
Incompetent  witness  who  did 
not  know   property    before 
construction      of     railroad 
line. 
Shimer  v.  Kaston  &  N.  St. 

Ry.     Co.    (Pa.),    p.    901, 

vol.  31  (8  R  R  R). 
Loss   of   business  connected 
with  land  not  taken. 
Bailey   v.    Boston  &  P.  R. 

Corp.    (Mass.),     p.     500, 

vol.  30  (7  R  R  R). 
Measure    of    damage    where 
highway  is  constructed  over 
railroad  right  of  way. 
Southern    Kansas   Ry.  Co. 

V.  Oklahoma  City  (Okla.), 

p.  244,  vol.  29  (6  R  R  R). 

Mortgagee,    as    owner,   may 

prosecute      appeal        from 

award. 

Omaha   Bridge  A  Terminal 

Ry.    Co.  V.  Reed  (Neb.), 

p.  893,  vol.  31  (8  R  R  R). 
Railroad   improvements  con- 
structed prior  to  condemna- 
tion. 
Chicago,    P.   &   St.  ly.  Ry. 

Co.  V.    Vaughn    (111.),  p. 

162,  vol.  33  (10  R  R  R). 
Remote    or  speculative  dam- 
ages not  allowable. 
East   A    W.    I.    Ry.   Co.  v. 

Miller    (111.),   p.  692,  vol. 

31  (8  R  R  R). 
Rental  value  of   property  not 
taken  to  be   considered   as 


special     injury   as    distin- 
guished from   that  suffered 
by  public  generally. 
Bailey   v.    Boston   &  P.  R. 
Corp.      (Mass.),     p.    500» 
vol.  30  (7  R  R  R). 
Review     where    evidence    is 
conflicting. 

East   &    W.    I.    Ry.   Co.  v. 
Miller  (111.),  p.    692,  vol. 
31  (8  R  R  R). 
Right  of  lienholders  to  award. 
Omaha  Bridge  A  Terminal 
Ry.    Co.    V.  Reed  (Neb.), 
p.  893,  vol.  31  (8  R  R  R). 
Temporary  injuries  caused  by 
construction  of  railroad. 
Bailey   v.    Boston   A  P.  R. 
Corp.      (Mass.),    p.    500, 
vol.  30  (7  R  R  R). 
Liability  of  purchaser  of  rail- 
road   property    to  owner  en- 
titled  to   lien   on     right    of 
way. 

Southern    Ry.  Co.   v.    Gregg 
(Va.),    p.    808,   vol.    29    (6 
R  R  R). 
Mine  owner   had  .a  public    way 
to    station,  within    meaning 
of  statute  of  Iowa. 
Morrison    v.     Thistle     Coal 
Co.    (Iowa),    p.     462,    vol. 
30  (7  R  R  R). 
Owner  of    fee    has  no  concur- 
rent    right      of     possession 
with    railroad    of  land   con- 
demned    and     in      use     for 
water  station. 

Dillon  V.    Kansas   City,  etc., 
R.      Co.      (Kan.),    p.    445, 
vol.  33  (10  R  R  R). 
Owner's  lien  on  property  con- 
demned       enforceable        in 
equity. 

Southern    Ry.    Co.    v.  Gregg 
(Va.),    p.    808,    vol.    29    (6 
RRR). 
Parties  in   proceeding   to  con- 
demn   land     acquired     from 
state. 

State   V.    Superior    Court    of 
King       County      ( Wash. ) , 
p.  929.  vol.  30  (7  R  R  R). 

Payment  of  award. 
Southern   Ry.    Co.  v.    Gregg 
(Va.),    p.  808,  vol.  29  (6  R 
RR). 

Presumption     of    payment    of 
award,  from  lapse  of  time,  re- 
butted by  evidence. 
Southern    Ry.    Co.    v.  Gregg 
(Va.),  p.  808,    vol.    29  (6  R 
R  R). 
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Public     use,    construction     of 
levee  along  bank  of  river. 
Missouri,    etc.,    Rv.    Co.    v, 

Cambern    (Kan.),    p.    806, 

vol.  29  (6  R  R  R). 
Railroad  authorized  by  section 
1359,  Kan.  Gen.  St.  1901,  to 
condemn  lands  not  connected 
with  its  right  of  waj  for  a 
water  station. 
Dillon    V.  Kansas  City,  et(i., 

R.  Co.  (Kan.),  p.    445,  vol. 

33  (10  R  R  R). 
Railroad    company *s    right    to 
injunction  against  disposses- 
sion   prior   to   its  exercise  of 
right  to  condemn. 
Winslow  V.  Baltimore  A  Ohio 

R.  Co.  (U.  S.),  p.  792,  vol. 

29  (6RRR). 

Railroad's  right  to  exercise 
discretion  as  to  land  to  be 
condemned. 

Zircle  v.  Southern  Ry.  Co. 
(Va.),  p.  861,  vol.  32  (9  R 
RR). 

Right  of  lessor  railroad  to  con- 
demn land. 

State  V,  Superior  Court  of 
King  County  (Wash.),  p. 
929,  vol.  30  (7  R  R  R). 

Right  of  railroad  to  condemn 
land  of  another  railroad  com- 
pany not  in  actual  and 
necessary  use  for  railway 
purposes. 
Atchison,  T.  A  S.  F.  Ry.  Co. 

V.    Kansas    City,    M.  &  O. 

Ry.  Co.  (Kan.),  p.  509,  vol. 

30  (7  R  R  R). 

Right    of      Southern      Kansas 
Railroad    Company    to    con- 
demn land  in  Indian  Territory 
for  turnouts  and  sidings. 
Southern  Kansas  Ry.    Co.  v. 

Oklahoma    City  (Okla.),  p. 

244,  vol.  29  (6  R  R  R). 

Right  of  way  for  railroad  to 
mine  may  be  a  public  way 
though  it  cannot  be  used  by 
public  for  travel  except  by 
railway  cars. 

Morrison  v.  Thistle  Cal  Co. 
(Iowa),  p.  462,  vol.  30  (7  R 
RR). 

Right   to  compensation    where 

construction       of      highway 

crossing  over  right  of  way. 

Southern    Kansas   Ry.  Co.  v. 

Oklahoma    City  (Okla.),  p. 

244,  vol.  29  (6  R  R  R). 

Right  to  condemn  land   of   an- 


other railroad  company. 

Atchison,    T.      A  S.   F.  Ry. 

Co.    V.    Kansas  City,  M.  A 

O.  Ry.  Co.  (Kan.),    p.  894, 

vol.  31  {SJt  R  R). 

Right  to  condemn   land,    under 

Code  of  Iowa,  g  2028. 

Morrison  r.  Thistle   Coal  Co. 
(Iowa),  p.  462,  vol.  30  (7  R 
R  R). 
Right     to     condemn    railroad 

right   of   way    for  telegraph 

line. 

Ft.  Worth  A  R.  G.  Ry.  Co. 
V.  Southwestern  Telegraph 
A  Telephone  Co.  (Tex.), 
p.  222,  vol.  29  (6  R  R  R). 

Right  to  condemn  tide  land. 
State   V,    Superior   Court   of 
King   County   (Wash.),    p. 
929,  vol.  30  (7  R  R  R). 

Spur     tracks     to    private    in- 
dustrial enterprise. 
Zircle  v.    Southern   Ry.    Co. 

(Va.),  p.    861,    vol.  32  (9  R 

RR). 

The  question  of  the  necessity, 
propriety,  or  expediency  of 
resorting  to  the  exercise  of 
the  power  of  eminent  domain, 
in  the  absence  of  constitu- 
tional or  statutory  provisions 
to  the  contrary,  is  legislative, 
and  not  judicial. 
Zircle  v.  Southern  Ry.  Ca 
(Va.),  p.  861,  vol.  32  (9  S 
R  R). 

Turnouts  and  sidings  are  prop- 
erty within  the  meaning  of 
article  five  of  the  amendment 
of  the  federal  constitution, 
prohibiting  the  taking  of 
property  without  just  com- 
pensation. 
Southern   Kansas  Ry.  Co.  v. 

Oklahoma   City  (Okla.),  p. 

244,  vol.  29  (6  R  R  R). 

Water  power  for  public  uses. 
Avery   v.    Vermont    Electric 
Co.  (Vt.),  p.  876,  vol.  30  (7 
RR  R). 

What  constituted  *' property," 
within  meaning  of  article  of 
federal  constitution  provid- 
ing that  private  property 
shall  not  be  taken  for  public 
use  without  just  compensa- 
tion. 

Southern  Kansas  Ry.  Co.  v, 
Oklahoma  City  (Okla.),  p. 
244,  vol.  29  (6  R  R  R). 

When  question  of  necessity  for 
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BMINBNT  DOMAIN— Om/'if. 

water  station  is  not  open  for 

future  litigation. 

Dillon  V.  Kansas  City,    etc., 

R.  Co.  (Kan.),    p.  445,  vol. 

33  (10  R  R  R). 
Where  railroad,  having  right  to 
exercise  power  of  eminent 
domain,  took  land  as  pur- 
chaser from  one  holding  ad- 
verse possession,  its  title 
became  good  when  combined 
adverse  possession  of  railroad 
and  its  grantor  exceeded 
twenty-one  years. 
Covert  V,  Pittsburg  Sl  W.  Ry. 

Co.  (Pa.),  p.  516,  vol.  30  (7 

RR  R). 


See  Carriers  of  Passengers. 
Collisions, 
Elecif  ic  Railways. 
Employers^  Liability  Acts. 
Master  and  Servant. 
Witnesses. 

BMPLOTBBS  OF   ANOTHBB 
OOMPAN7. 

See  Personal  Injuries. 

JSMPIiOTBRS'    LIABILITY 
ACTS. 

See  Fellow  Servants. 

All  persons  divided  into  three 
classes,  with  respect  to  liabil- 
ity for  negligence,    by  Penn- 
sylvania statute. 
Keck  V.  Philadelphia  Sl  R.  R. 

Co.  (Pa.),  p.  541,  vol.  32  (9 

R  RR). 
Applicability  of  statute  affected 
by   fact  that   street    railway 
company    was    authorized  to 
operate  steam  railroad. 
Sams  V.  St.  Louis   8l   M.    R. 

Co.    (Mo.),    p.    396,  vol.  31 

(8RRR). 
Application     of     provision    of 
Mississippi  constitution  lim- 
iting fellow  servant  doctrine. 
Gulf    8l    S.    I.    Ry.    Co.    v. 

Bussy    (Miss.),  p.  537,  vol. 

32  (9  R  R  R). 
Application  of  statute. 
Williams  v.  Iowa   Cent.    Ry. 

Co.  (Iowa),  p.  20,  vol.  32  (9 

RRR). 
Application    of   statute,  negli- 
gence  of   person  having  au- 
thority to  direct. 
Southern  Indiana   Ry.  Co.  v. 

Harrell    (Ind. ),    p.  35,  vol. 

32  (9  R  R  R). 


BIMPL07BR8'  LIABILITY 
AOTS —  Continued. 

Burden  of  proving  that  cars 
were  being  used  in  moving 
interstate  commerce,  where 
they  were  not  furnished  with 
automatic  couplers,  as  re- 
quired by  act  of  congress. 
Winkler  v,  Philadelphia  A  R. 
Ry.  Co.  (Del.),    p.  361,  vol. 

29  (6  R  R  R). 
Chartered     street     railway 

company  a  railroad  company 
within  meaning  of  §§  2297  and 
2323  of  Civ.  Code  of  Ga.  of 
1895,  and  therefore  liable  to 
one  servant  for  injuries  in- 
flicted by  negligence  of  fel- 
low servant. 

Savannah,  etc.,  R.  Co.  v. 
Williams  (Ga.),  p.  279,  vol. 

30  (7R  R  R). 
Conductor  injured  by  reason  of 

unsafe  cars  not  prevented 
from  recovering  by  South 
Carolina  Const.,  art.  9,  § 
15,  unless  he  would  have 
regarded  them  as  unsafe  if  he 
had  exercised  ordinary  pru- 
dence. 

Barksdale  v.  Charleston  ft 
W.  C.  Ry.  Co.  (S.  Car.), 
p.  600,  vol.  31  (8  R  R  R). 

Contributory  Negligence. 

Contributory  negligence  may 
be  good  defense  where  non- 
compliance with  act  of  con- 
gress requiring  cars  to  be 
equipped  with  automatic 
couplers. 

Winkler  v,    Philadelphia  ft 
R.  Ry.  Co.  (Del.),  p.  361, 
vol.  29  (6R  R  R). 
Doctrine  of  assumption   of  risk 
rendered  inapplicable  by  stat- 
ute of  North  Carolina. 
Mott    V,    Southern    Ry.    Co. 
(N.  Car.),  p.  444,  vol.  29  (6 
R  RR). 
Eyffect  of  fact   that   injury   oc- 
curred in  Mexico  on   validity 
of   contract    exempting   rail- 
road from  liability  under  em- 
ployers liability  act  of  Texas. 
Mexican  Nat.  R.  Co.  v.  Jack- 
son (C.  C.  A.),  p.  259,  vol. 
30  (7  R  R  R). 
Engineer     running     train    on 
track   of    another    company, 
under  permission  given  to  his 
employer   to    use   such  road, 
and  injured  by  the  negligence 
of  the  employees  of  the  other 
company,  is  not  within  Penn- 
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SMPLOTBBS'  LIABILITY 

AOT3—Continued. 

■jlvania  statute  proyiding 
that  any  person  who  sustains 
injury  while  engaged  in  rail- 
road work  about  any  train  of 
a  company  of  which  he  is 
not  an  employee  shall  have 
the  same  right  of  action  as 
if  he  were  an  employee. 
Keck    V.    Philadelphia   A  R. 

R.  Co.  (Pa.)i  P*  541,  vol.  32 

(9RR  R). 
Fireman  in   temporary   charge 
of  engine  not  in  control  of  it. 
Louisville    A    N.  R.    Co.    v. 

Goss  (Ala.),   p.  129,  vol.  32 

(9RR  R). 
If  a  car  being  moored  has  come 
from  a  point  out  of  the  state 
'  it  has  been  moving  interstate 
commerce,  within  the  mean- 
ing of  act  of  congress  re- 
quiring cars  to  be  equipped 
with  automatic  couplers. 
Winkler  v,  Philadelphia  A  R. 

Ry.  Co.  (Del.),  p.  361,  vol. 

29  (6  R  R  R). 
Illegal  to  make  contract  for 
more  than  ten  hours  work  a 
day,  under  Rhode  Island  stat- 
ute limiting  hours  of  labor 
of  certain  street  railway  em- 
ployees. 
In   re     Ten    Hour   Law    for 

Street  Ry.  Corporations  (R. 

I.),  p.  610,  vol.  31    (8   R   R 

R). 
Insufficiency  of  evidence  to 
show  compliance  with  act  of 
congress  requiring  cars  to  be 
equipped  with  automatic 
couplers. 
Winkler  v.  Philadelphia  A  R. 

Ry.    Co.  (Del.),  p.  361,  vol. 

29  (6  R  R  R). 

Laws  Tex.  1897,  Sp.  Sess.,  p. 
14,  defining  liability  for  in- 
juries to  servants,  not  in  vio- 
lation of  Const,  of  Tex. ,  art. 
3,  %  35,  as  containing  plural- 
ity of  subjects. 
Mexican  Nat.  R.  Co.  v.  Jack- 
son (U.  S.),  p.  259,  vol.  30 
(7RRR). 

Locomotive  tender  .as  a  car 
within  meaning  of  act  of 
congress  requiring  cars  to  be 
equipped  with  automatic 
couplers. 
Winkler  v.  Philadelphia  A  R. 

Ry.  Co.  (Del.),  p.   361,  vol. 

29  (6  R  R  R). 


BMPL07BBS'  LIABILITY 
AOT&^CanHuued, 

Missouri  Rev.  St.  1899,  §  2873, 
not  applicable  to  street  rail- 
way. 

Sams  V.  St.  Louis  A  M.  R. 
Co.  (Mo.),  p.  396,  vol.  31 
(8  RR  R). 

Railroad  work,   unloading  rails 
is. 
Williams   v.    Iowa  Cent.  Ry. 

Co.  (Iowa),  p.  20,  vol.  32  (9 

RRR). 


Rhode      Island      Pub. 
c.     1004,    limiting    hours    of 
labor   of   certain   street  rail- 
way employees,  within  police 
power. 
In    re    Ten    Hour    Law    for 

Street  Ry.  Corporations  (R. 

I.),    p.    610,    vol.    31    (8  R 

R  R). 

Tender  of  locomotive  not  a  car, 
within  meaning  of  statute 
requiring  automatic  couplers 
on  cars. 

Larabee  v.  New  York,  N.  H. 
-    A  H.  R.  Co.  (Mass.),  p.  13, 
vol.  31  (8  R  R  R). 

Though  a  car  to  which  a  tender 
was  being  coupled  was  not 
used  in  interstate  commerce, 
the  case  was  within  the  act 
of  congress  requiring  cars  to 
be  equipped  with  automatic 
couplers,  if  the  removal  of 
such  car  was  a  necessary  step 
in  moving  an  interstate  car. 
Winkler  v.  Philadelphia  A  R. 

Ry.  Co.  (Del.),  p.  361,   vol. 

29  (6  R  R  R). 

Track  used  by   two  companies 
considered,   the   property     of 
each,      under     Pennsylvania 
act  April  4,  1868. 
Keck   V.  Philadelphia   A    R. 

R.    Co.    (Pa.),    p.  541,  vol. 

32  (9  R  R  R). 

BPILBPTIOS. 

See  Accidents  on  Track. 

BQUAL     PROTBOTION    OF 
LAW. 

See  Taxation. 

BQUIT7. 

See  Eminent  Domain, 

BSOAPBD  OARS. 

See  Af aster  and  Servant, 
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Hee  Bonds* 

Bills  of  Lading. 
Carriers  of  Ltve  Stock, 
Fires  Set  by  Locomotives, 
Railroads, 
Railroads  in  Streets, 
Right  of  Way. 
Stocky  Injuries  to. 
Street  Railways, 
Taxation, 

BVA8ION  OF  FABB. 
See  Tickets  and  Fares, 


BVIDBNOB. 

See  Accidents  on  Track. 
Carriers  of  Passengers, 
Connecting  Carriers, 
Crossings. 
Damages. 

Death  by  Wrongful  Act. 
Fires. 

Fires  Set  by  Locomotives. 
Maste  r  and  Servant. 
Negligence. 
Nuisances. 
Ordinances, 
Personal  Injuries. 
Res  Gestce. 
Stocky  Injuries  to. 
Street  Railways. 
Warehousemen. 
Witnesses. 

Admissions. 

Silence  of  trainmen  when  ac- 
cused  of   failure  to  signal 
as  admissions. 
Selenskj  v.  Chicag^o   Great 
Western  Ry.  Co.    (Iowa)» 
p.  756,  vol.  30  (7  R  R  R). 
Comparative  weight  of  positive 
and  negative  testimony. 
Southern  Ry.  Co.  v.  O' Bryan 
(Ga.),    p.    59,   vol.    29  (6  R 
RR). 

Opinion  Evidence. 

Opinion  evidence  as  to  speed 
of  train. 

Atlanta,    K.    &  N.  Ry.  Co. 
v,  Strickland  (Ga.),  p.  35, 
vol.  30  (7  R  R  R). 
Pencil  drawing  of  cars,  show- 
ing   steps    where    injury    to 
passenger  occurred. 
Lake  St.  El.  R.  Co.  v.  Burgess 
(111.),  p.    136,   vol.    30  (7  R 
RR). 

Physical   facts  outweighed    by 
testimony  of  witnesses. 
McMichael    v.    Illinois  Cent. 

R.    Co.    (La.),    p.  140,  vol. 

30  (7RRR). 


WramSlKm-Continued. 

Pieces  of  broken   car  wheel,  in 

action  for  death  of  conductor 

killed  in  derailment. 

Roberts  v.  Port  Blakely   MiU 

Co.    (Wash.),    p.    403,   vol. 

29  (6  R  R  R). 

Testimony  to  show  that  witness 
afterwards  told  different  per« 
sons  that  he  witnessed  occur- 
rence not  admissible. 
Atlanta,  K.  &   N.  Ry.  Co.  v. 
Strickland  (Ga.),  p.  35  vol. 

30  (7  R  R  R). 

Whether  plank,  if  sound,  would 
have  supported  weight  of  de- 
ceased was  not  a  subject  of  ex- 
pert testimony. 
Cogdell  V.  Wilmington  ft   W. 

R.    Co.    (N.    Car.),   p.  487, 

vol.  31  (8  R  R  R). 

EXCAVATION. 

See  Street  Railways. 

BXOBS8IVB  HTDBBTBDKBSS 
See  Street  Railways. 

BXCBS8IVB  VBRDIOT. 

See  Carriers  of  Passengers. 
Damages. 

Death  by  Wrongful  Act. 
Master  and  Servant. 

BXOB88  RATB8. 

See  Tickets  and  Fares. 

BXOLIJSIVB  RIGHT  OF  WAY 
See  Street  Railways, 

BXOURSION  TIOKBTS. 
See  Tickets  and  Fares. 

BXBOX7TOR8. 

See  Death  by  Wrongful  Act. 

BXBMPLAR7  DAMAGBS. 

See  Carriers  of  Passengers. 
Damages. 

Master  and  Servant. 
•  Negligence. 
Personal  Injuries. 

EXEMPTION  FROM  LIABIL. 
ITY. 

See  Carriers  of  Goods. 
Carriers  of  Live  Stock. 
Carriers  ofPassengets, 
Fires. 

EXEMPTIONS. 
See  Taxation. 
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See  Damages, 
Insolvency, 
Witnesses, 

BXPBRT  TESTIMONY. 
See  Accidents  on  Track, 
Carriers  of  Live  Stock, 
Evidence, 


^iij'c'irii, 


See  Carriers  of  Passengers, 


See  Carriers  of  Passengers, 

BXTRA  FABB. 

See  Carriers  of  Passengers, 


See  Fires  Set  by  Locomotives,^ 


See  Carriers  of  Passengers, 

FAIjSB  IMPRISONMHNT. 
Se^  Carriers  of  Passengers, 

FAMILY. 

See  Master  and  Servant, 


See  Tickets  and  Fares. 


See  Children, 


Fires  Setby  LocomoHves.  PAILURB  TO   OAUi    WIT^ 
Master  and  Servant,  "  *  * 

Personal  Injuries, 

BZPRB8S  OOMPANIB8. 

Acts  1879  of  Indiana,  p.  146,  re- 
lating to  foreign  express  com- 
panies, did  not  confer  vested 
rights  so  as  so  exempt  compa- 
nies complying  therewith 
from  all  future  legislative 
control. 
Adams  Express  Co.   v.    State 

(Ind.),  p.  640,    vol.  32  (9  R 

RR). 
Allegation  that  company  dis- 
criminated against  was  in- 
corporated, when  it  was  not, 
conld  be  rejected  as  surplus- 
age, under  Indiana  Acts  1901, 
p.  149,  prohibiting  discrimi- 
nation by  express  companies. 
Adams   Express  Co.  v.  State 

(Ind.),  p.    640,   YOl.  32  (9  R 

RR). 
Discrimination,  construction  of 
Indiana  penal  statute. 
Adams  Express  Co.  v.  State 

(Ind.),  p.  640,  vol.    32  (9  R 

RR). 
Discrimination,  Indiana   penal 
statute  not  invalid  as  an  in- 
terference    with      interstate 
commerce. 
Adams   Express  Co.  v.  State 

(Ind.),  p.  640,    vol.  32  (9  R 

RR). 
Fact  that  foreign  express  com- 
pany is  sued  by  wrong  name 
may  be  pleaded  in  abatement. 
Adams  Express  Co.    v.    State 

(Ind.),   p.    640,  vol.  32  (9  R 

RR). 
Name  of  defendant  foreign  ex- 
press   company,    compliance 
with  Indiana  statute. 
Adams   Express   Co.  v.  State 

(Ind.),  p.  640,  vol.  32    (9  R 

RR). 
Under  the  provisions  of  Iowa 
Code,  §  2165,  laws  relating  to 
the  transportation  of  property 
by  railroads  are  applicable  to 
express  companies. 
McMillan    v.   American  Exp, 

Co.  (Iowa),  p.  453,    vol.    33 

(10  R  K  R). 


See  Contributory   Negligence. 

FBDBRAIi    OONSTIT  U  TiON . 
See  Interstate  Commerce, 

FEIDBRAIj  OOITRTS. 
See  Fellow  Servants, 

FBDBRAIi  JXTRISDIOnON. 

Diverse  citizenship  as    affected 
by  fact  that  foreign   corpora- 
tion filed  articles  of  incorpora- 
tion within  state, 
Davis    V,    Chesapeake    dc  O. 

Ry.   Co.  (Ky.),  p.  347,  voL 

30  (7  R  R  R). 
Effect  of  domestication   under 
statute  of  North  Carolina. 
Southern   Ry.  Co.    v,  Allison 

(U.  S.),  p.  431,  vol.  30  (7  R 

R  R). 
Foreign  corporation  does  not 
become  citizen  of  North  Car* 
olina  by  complying  with  N. 
Car.  Pub.  Acts  1899,  ch.  62. 
Southern   Ry.    Co.  v.  Allison 

(U.  S.),  p.  431,   vol.    30   (7 

RRR). 

FBDBRAIi  QUESTIONS. 

See  Constitutional  Law, 
Limiting  LiaHlity, 

FBB8. 

See  Constitutional  Law^ 
tires. 
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VJBLLOVl  SBRVANTS. 

See  Employer^'*  Liability  Acts. 
Master  and  Servant. 

Brakeman  and  conductor  in 
charge  of  construction  train 
not  fellow  servants,  so  as  to 
charge  brakeman  with  the 
results  of  the  other's  negli- 
gence in  ordering  coupling  to 
be  made  in  defective  manner. 
Grout  V.  Tacoma   Eastern  R. 

Co.  (Wash.),  p.  253,  vol.  33 

(10  R  R  R). 
Brakemen     and    engineers    of 
different  trains. 
Morrison    v.    Northern    Pac. 

Ry.    Co.    (Wash.),    p.   233, 

vol.  33  (10  R  R  R). 
Car  inspectors  and  repairers  not 
fellow   servants  of  conductor 
injured   by   reason    of    their 
negligence. 
McDonald  v,  Michigan  Cent. 

R.  Co.  (Mich.),  p.  288,  vol. 

30  (7  R  R  R). 
Car  starter  and  motorman   are. 
Sams  V.    8t.    Louis  A   M.  R. 

Co.    (Mo.),    p.   396,  vol.  31 

(8RR  R). 
Chartered  street  railroad  com- 
pany a  railroad  company 
within  meaning  of  §§  2297 
and  2323  of  Civ.  Code  of  Ga. 
of  1895,  and,  therefore,  liable 
to  one  servant  for  injuries 
inflicted  by  negligence  of 
fellow  servants. 
Savannah,      etc.,     Ry.       v. 

Williams      (Ga.),     p.    279, 

VOL  30  (7  R  R  R). 
Competent  to  prove,  under  de- 
nial that  order  was  given  by 
superintendent  or  train  dis- 
patcher, that  it  was  given  by 
yard  master. 
Pennsylvania  Co.  v.  Fishack 

(C.    C.    A.),    p.   85,  VOL  32 

(9RR  R). 
Concurrent    negligence  of  fel- 
low servant  and  master. 
Bodie  V.  Charleston   A  W.  C. 

Rj.    Co.    (S.    Car.),  p.  95, 

vol.  32  (9  R  R  R). 
Employee  not  on  duty. 
Illinois     Cent.      R.      Co.    v. 

Leiner  (111.),  p.  740,  vol.  31 

(8R  R  R). 

Employee  riding  to  work  in 
cart  driven  by  another  em- 
ployee, at  latter' s  invitation, 
was  not  his  fellow  servant. 
Louisville  Ry.  Co.  v.  Ander- 
son (Ky.),  p.  128,  voL  32  (9 
R  RR). 

10  R  R  R-60 


FELLOW  amKVANTQ— Cont'd. 

Employees   of  other    company 
using  track. 
Erickson      v.    Kansas    City, 

etc.,  R.  Co.    (Mo.),    p.  300, 

vol.  30  (7  R  R  R). 
Engineer  as  a  vice  principal. 
Morrison    v.    Northern    Pac. 

Ry.    Co.    (Wash.),    p.   233, 

VOL  33  (10  R  R  R). 
Engineer    Irilled    by    collision 
with  unattended  cars,    which 
had  escaped  from  siding. 
Jones  V.    Kansas   City,    etc., 

R.  Co.  (Mo.),  p.    364,    VOL 

33  (lORRR). 
Engineers   of    different   trains 
fellow    servants,    under   em- 
ployers' liability   act   of   In- 
diana. 
Pittsburg,  CCA   St.    L. 

Ry.  Co.  V.  Gipe  (Ind.),    p. 

383,  VOL  29  (6  R  R  R). 
Existence  of  relation,  question 
for  jury. 

Metropolitan   West  Side  Ele- 
vated  Ry.    Co.    V.    Fortin 

(IlL),  p.  77,    VOL  32  (9R  R 

R). 
Fellow  servant  doctrine  a  com- 
mon-law doctrine. 
Rosemand    v.    Southern    Ry. 

(S.  Car.),  p.  531,  voL  31  (8 

RRR). 
Fireman  and  foreman  of  switch- 
ing  crew   riding   on   the  en- 
gine. 
Chicago  dc  A.  R.  Co.  v.  Wise 

(111.),  p.  8,    vol.  33  (10  R  R 

.   Fireman  not  fellow  servant  of 
boiler  inspector. 
Marsh      v.     Lehigh     Valley 

R.  Co.  (Pa.),  p.  545,  VOL  32 

(9  R  R  R). 
Flagman  of  one  train   and  en- 
gineer of  another. 
Miller   V.    Central   R.  Co.  of 

Neiw  Jersey  (N.  J.),  p.  639, 

VOL  31  (8  R  R  R). 

Foreman     engaged     in     same 
work  a  fellow  servant. 
Southern  Indiana   Ry.  Co.  v. 
Harrell    (Ind.),    p.   35,  voL 
32  (9  R  R  R). 

Foreman  in  employ  of  railroad 
owning  pier  was  a  vice  prin- 
cipal in  ordering  vessel  of 
another  company,  which  the 
railroad  was  engaged  in  un- 
loading, to  be  moved,  to  ac- 
commodate another  vessel, 
and  the  railroad  was  liable 
for  injury  to  a   hand   injured 


130 


GENERAL  INDEX 


FOLLOW  SBRVANTS— GMf/*^.   FOLLOW  BBRVANT&-Coned, 


in  unloading  caused  by  a  de- 
fect in  the  ▼eeael  of  wliich  it 
had  notice. 
Vartanian  v.  New  York,  etc., 

R.  Co.  (R.  I.)»  P*   380,   Yol. 

33  (10  R  R  R). 
Foreman,  in  neglecting-  to  aee 
that  track  is  left  clear  for 
approaching  train,  a  vice 
principal  with  reapect  to 
hands  under  him. 
Texas     A     Pacific    Railway 

Company,   Plff.  in  Err.    v. 

Michael  Carlin   (U.  8.),  p. 

627,  vol.  31  (8  R  R  R). 
Foreman     of    switching    crew 
and   engineer   of   engine   on 
which  former  is  riding. 
Chicago  A  A.  R.   Co.  v.  Wise 

(111.),  p.  8,    vol.    33    (10   R 

R  R). 
Foreman     of    switching    crew 
and  gateman  at  crossing  are 
not,  as  matter  of  law. 
Chicago  A  A.  R.  Co.  v.  Wise 

(111.),    p.    8,    vol.    33  (10  R 

RR). 
Injured  employee  not  prevented 
from  recovering  by  the  fact 
that  the  car  on  which  he  was 
riding  was  being  run  by  his 
fellow  servant,  where  the 
cause  of  the  accident  was  the 
act  of  one  not  his  fellow 
servant,  in  leaving  open  a 
switch. 
Noe     V.      Rapid      Ry.      Co. 

(Mich.),    p.    654,  vol.  31  (8 

RR  R). 
Instruction  in  regard  to  incom- 
petency   of    fellow    servants 
not  warranted  by  evidence. 
Gila   Valley,   G.  A  N.  R.  Co. 
V.    Lyon    (Aris.),    p.    817, 
vol.  29  (6  R  R  R). 
lyooped    telltales,    not     negli- 

Sence  of  fellow  servant. 
rcGarrity   v.    New  York,  N. 
H.  A  H.    R.   Co.  (R.  I.),  p. 
65,  vol.  32  (9  R  R  R). 
Master  not  liable  for  injury  to 
servant  from  use  of  defective 
appliances  and  tools   selected 
for  his  own  use  by  foreman, 
where   proper    ones  had  been 
furnished. 

Gauges  v.  Fitchburg  R.  Co. 
(Mass.),  p.  398,  vol.  33  (10 
RR  R). 
Members  of  same  train  crew. 
Hale  V.  Kansas  City  Southern 
Ry.  Co.  (C.  C.  A.),  p.  4, 
vol.  31  (8  R  R  R). 


Mere  agent  as  coservant. 
,  Norman    v.    Middlesex    A  8. 
Traction   Co.    (N.    J.),    p. 
392,  vol.  31  (8  R  R  R). 
Negligence  of  both  fellow  serv- 
ant and  master,  liability. 
Pennsylvania  R.  Co.  9.  Jones 
(C.  C.  A.),  p.   Ill,    vol.  32 
(9  R  R  R). 
Negligence  of  fellow    servant* 
and  not  failure  to  furnish  air 
brakes,  cause  of  derailment. 
Snyder   v,    Pennsylvania    R« 
Co.  (Pa.),  p.  82,    vol.  32  (9 
RRR). 
Negligence   of    fellow  servant 
concurring     with      that     of 
another. 

St.  Louis  Nat.  Stock  Yards 
V.  Godfrey  (111.),  p.  28, 
vol.  30  (7  R  R  R). 

Negligence  of  flagman   in    not 

'  signaling  approaching  train. 

Miller   V.    Central   R.  Co.  of 

New  Jersey  (N.  J.),  p.  639, 

vol.  31  (8  R  R  R). 

Negligence   of    vice    principal 
and    fellow    servant   concur- 
ring. 
St.    Louis,    etc.,    R.    Co.    v. 

Robertson  (Ark.),  p.  78,  vol. 

30  (7  R  R  R). 

Person  to  whom  master  dele- 
gates duty  of  furnishing  safe 
place  to  work,  or  safe  appli- 
ances, not  a  fellow  servant. 
Roche  V.  Denver  A  R.  G.  R. 
Co.  (Colo.),  p.  955,  vol.  31 
(8  R  R  R). 

Pleading. 
Pennsylvania  Co.  r.  Fishack 
(C.  C.  A.),  p.  85,  vol.  32  (9 
R  R  R). 

Question  for  jury  whether  as- 
sistant yard  master,  while 
ordering  switching  crew  to 
move  train  on  a  switch,  is  a 
tellow  servant  or  a  vice  prin* 
cipal  with  respect  to  members 
of  the  crew. 
Chicago  A  E.    I.    R.    Co.    v, 

Driscoll    (111.),  p.    413,  vol. 

33  (lORR  R). 

Question  whether  negligence 
of  fellow  servant  was  proxi- 
mate cause,  or  whether  de- 
fendant's negligence  was  a 
contributing  cause,  ordinarily 
for  the  jury. 
Gila  Valley,    G.  A  N.  R.  Co. 

V.  Lyon  (Ariz.),  p.  817,  vol. 

29  (6  R  R  R). 
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Railroad  employees  ander  Ohio 
statute. 
Brie  R.  Co.  v,   Kane    (C.    C. 

A.),    p.    423,    vol.    31    (8R 

R  R). 
Railroad  not  liable  for  injury 
to  fireman  from  collision 
caused  by  cars  being  sent 
adrift  by  contact  with  shift- 
ing cars. 
Norfolk    Sl    W.    Ry.    Co.    v. 

Cromer's   Adm*z    (Va.)»  p. 

371,  vol.  31  (8  R  R  R). 
Recovery  for  injury  of  foreman 
of  switching  crew  riding  on 
engine,  where  combined  neg- 
ligence of  his  fellow  servants 
and  his  employer's  gate 
keeper. 
Chicago  &  A.  R.  Co.  v.  Wise 

(111.),  p.    8,    vol.    33    (10  R 

RR). 
Rule   applied  in  federal   court, 
in  absence  of  state  statute. 
Pennsylvania   Co.  v.  Fishack 

(C.  C.  A.),  p.  85,  vol.  32  (9 

RRR). 
Section  hand  and  foreman  are 
not. 
Illinois  Cent.  R.   Co.    v.    At- 

well  (111.),  p.    317,    vol.    29 

(6R  R  R). 
Sttbforeman,  in  applying  brake 
on  lever  car,  was  the  fellow 
serirant  of  hand  thrown  from 
the  car  by  reason  of  such  act. 
Ohio  River  &  C.  Ry.    Co.    v. 

Edwards    (Tenn.f,    p.   403, 

vol.  33  (10  R  R  R). 
Switch  crews  handling  differ- 
ent trains  in  same  yard  are 
engaged  in  different  branches 
or  departments  of  service, 
under  Ohio  statute. 
Erie   R.    Co.    v.  Kane  (C.  C. 

A.),    p.  423,    vol.    31    (8  R 

R  R). 
Train  dispatcher  a  vice  princi- 
pal. 
Brommer   v,    Philadelphia  & 

R.  Ry.    Co.    (Pa.),    p.  529, 

vol.  31  (8  R  R  R). 
Train  dispatcher  issuing  orders 
for  movement  of  trains  a  rep- 
resentative   of    the    railroad 
company. 
Northern  Pac.  Ry.  Co.  v.  Mix 

(U.  S.),  p.  739,   vol.    29    (6 

R  RR). 
Yard  master  fellow   servant   of 
fireman  of  switch  engine. 
Pennsylvania  Co.  v.  Fishack 

(C.  C.  A.),  p.  85,  vol.  32  (9 

R  R  R). 


See  Master  and  Servant. 
Stocky  Injuries  to. 

Compliance  with  Texas  statute 
requiring   track  to  be  fenced 
against  stock. 
Ft.  Worth  &  R.  G.  Ry.  Co.  v. 

Swan  (Tex.),    p.    654,    vol. 

33  (10  R  R  R). 
Contributory  negligence,  let- 
ting cattle  loose  as  a  defense 
to  action  under  Rev.  St.  of 
Wis.,  §  1810,  requiring  right 
of  way  to  be  fenced. 
Perrault  f'.  Minneapolis,  etc., 

R.  Co.    (Wis.),    p.  467,  vol. 

30  (7  R  R  R). 
Court   ruling    that    fence    was 
insufficient    was    outside    is- 
sues. 
Perrault  v.  Minneapolis,  etc., 

R.  Co.    (Wis.),  p.    467,  vol. 

30  (7  R  R  R). 
Destruction  of  fence  by  tres- 
passers a  defense  in  action 
for  injury  to  cattle  alleged  to 
have  been  caused  by  insuffi- 
cient fence,  under  Rev.  St. 
of  Wis.  of  1898,  §  1810. 
Perrault  v,  Minneapolis,  etc., 

R.  Co.    (Wis.),  p.    467,  vol. 

30  (7  R  R  R). 
Error  to  hold,  as  matter  of  law, 
that  fences  of  four  wires  was 
insufficient. 
Perrault  z/.  Minneapolis,  etc., 

R.  Co.  (Wis.),  p.   467,    vol. 

30  (7  R  R  R). 

Existence  of  defect  not  rebutted 
by  evidence  of  fact  of  its  con- 
struction by  plaintiff. 
Craig     V.      Wabash    R.    Co. 
(Iowa),  p.  363,  vol.  32  (9  R 
R  R). 

Fence  was  a  railroad  fence 
within  meaning  of  statute  of 
Iowa,  making  railroads  liable 
for  killing  stock  through  fail- 
ure to  fence  tracks. 
Dailey  v.  Chicago,  etc.,  Ry. 
Co.  (Iowa),  p.  420,  vol.  32 
(9  RR  R). 

Indiana  statute  authorizing  ad- 
joining owner  to  fence  tracks 
upon  failure  of  railroad  to  do 
so  after  30  days  notice,  and  to 
recover  expenses,  including 
attorneys'  fees,  from  com- 
pany, is  a  valid  exercise  of 
police  power. 
Terre  Haute  8l  Lt.   Ry.  Co.  v. 

Salmon  (Ind. ),  p.    349,  vol. 

32  (9  R  R  R). 
Ohio  statute  does   not   require 
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track    to   be   fenced   ag^ainst 

persoas. 

Lake  Shore  A   M.  8.  Ry.  Co. 

V.    Liidtke    (Ohio),   p.  682, 

vol.  33  (10  R  R  R). 
Opening  in  fence  not  proximate 
cause   of   injury   to   six  year 
old  boy  on  railroad  track. 
Lake  Shore  &  M.  S.  Ry.  Co. 

V.  Liidtke    (Ohio),    p.   682, 

▼ol.  33  (10  R  R  R). 
Railroad  liable  tor  killing 
horse,  which,  after  escaping 
from  owner's  sufficiently 
fenced  pasture,  reached  track 
through  gate  in  fence  along 
adjoining  land  of  third  per- 
son, and  negligently  left 
open  by  company. 
Atkinson    v.    Chicago,    etc., 

Ry.  Co.   (Wis.),  p.  423,  vol. 

32  (9  R  R  R). 
Stock  rnnnng  at  large,  applica- 
tion of  Iowa  statute  making 
railroads  liable  for  killing 
stock  through  failure  to 
fence. 
•  Dailey  v.  Chicago,   etc.,   Ry. 

Co.  (Iowa),  p.  420,  vol.  32  (9 

R  R  R). 

Sufficiency  of  special  finding 
that  stock  killed  on  track  es- 
caped through  a  defective, 
open  gate. 

Saar  v.  Chicago,  etc.,  R.  Co. 
(Iowa),  p.  554,  vol.  29  (6 
R  RR). 

The  provision  of  Indiana  stat- 
ute, authorizing  adjoining 
land  owner  to  fence  right  of 
way  at  railroad's  expense, 
and  providing  for  recovery  of 
attorneys'  fees,  is  in  the 
nature  of  a  penalty,  and  does 
not  illegally  deprive  the  com- 
pany of  its  property  without 
due  process  of  law. 
Terre  Haute  &  L.    Ry.  Co.  v, 

Salmon  (Ind.),  p.  349,    vol. 

32  (9  R  R  R). 

FBBRIBS. 

See  Jnfersiaie  Commerce, 

FINDINGS. 
See  Appeals, 

FIBB  APPARATUS. 
See  Street  Railways, 

FIREMAN. 

See  Master  and  Servant, 


FIBBS. 

See  Carriers  of  Goods, 
JVarekousetnen, 


FIRBS     SBT 
TIVBS. 


B7    liOOOMO- 


Norfolk  &  W.  Ry.  Co.  v,  Pcr- 
row  (Va. ),  p.  611,  vol.  30 
(7RRR). 

AUegations    not    sufficient    to 
support  finding  of  negligence 
in     using     defective      spark 
arrester. 
Missouri,  K.  A  T.  Ry.  Co.  v. 

Garrison    (Kan.),     p.    746, 

vol.  30  (7  R  R  R). 

Application  of  act  June  25» 
1836,  of  R.  I.,  providing  for 
liability  of  railroads  for  in- 
juries caused  by  fires  tron 
their  locomotives. 
Spink  V,  New  York,  N.  H.  & 

H.  R.  Co.  (R.  I.),  p.  53,  vol. 

30  (7  R  R  R). 

Assumption   of   risk    and  con- 
tributory    negligence,  plead- 
ing. 
Alabama   Great   Southern  R. 

Co.  V,  Clark  (Ala.),  p.  589, 

vol.  32  (9  R  R  R). 

Care   required   as   to  spark  ar- 
resters. 
MiUs  V,  Louisville  &    N.    R. 

Co.  (Ky.),  p.    409,    vol.    32 

(9RR  R). 

Circumstantial  evidence  creat- 
ing question  for  jury  as  to 
railroad  company's  negli- 
gence, where  fire  was  claimed 
to  be  from  locomotive. 
Carter   v,    Pennsylvania    R. 

Co.  (C.  C.  A.),  p.  558,  vol. 

30  (7R  R  R). 

Combustibles  on   right  of  way. 
Cratt   V,    Albemarle   Timber 
Co.    (N.    Car.),    p.  84,  vol. 
30  (7  R  R  R). 

Company  liable  for  damage 
caused  by  fire,  under  Rev. 
St.  1899,  §  1111  of  Missouri 
regardless  of  negligence. 
Wabash  R.  Co.  v.  Ordelheide, 
(Mo.)  p.  96,  vol.  30  (7  R 
R  R). 

Condition     of   engine  causing 
fire,  question  for  jury. 
Illinois  Cent.  R.  Co.  v,  Schei- 

ble  (Ky.),  p.  100,  vol.  30  (7 

R  R  R). 

Constitutionality  of  statute 
making  railroad  companies 
liable     for     attorney's    fees 
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where  failure  to  keep  right 
of  way  clear  of  combuatiblea. 
Cleveland,    C,    C.    A   St.  L. 

Ry.  Co.  V.  Hamilton  (111.), 

p.  40,  vol.  30  (7  R  R  R). 
Contract  between  railroad  and 
shipper,  providing  for  con- 
atmction  of  side  track  for 
benefit  of  latter,  and  exempt- 
ing former  from  liability  for 
loss  by  fire,  though  caused  by 
negligence,  not  against  pub- 
lic policy. 
.Mann    v.   Pere   Marquette  R. 

Co.  (Mich.),  p.  137,  vol.  33 

(10  F  R  R). 
Contract  by  railroad  company 
allowing  one  to  erect  ware- 
house on  its  right  of  way,  he 
to  hold  it  harmless  from  dam- 
age by  fire  therein,  not  un- 
constitutional. 
Wabash  R.  Co.  v.  Ordelheide 

(Mo.),    p.    %,    vol.  30  (7  R 

R  R). 

Contributory  Negligence. 

Combustibles   near  right    of 
way. 
Mann  v.  Pere  Marquette  R. 

Co.    (Mich.),   p.  137,  vol. 

33  (10  R  R  R). 
Placing  of  structures  on 
right  of  way  of  railroad 
company,  which  are  per- 
mitted to  remain  there  with 
the  consent  of  the  company 
until  they  are  set  on  fire  by 
an  engine,  and  communi- 
cate fire  to  adjoining  prop- 
erly, was  not. 
Kansas   City,    Ft.  8.  &  M. 

R.    Co.    V,    B.  F.   Blaker 

A  Co.  (Kan.),    p.  53,  vol. 

33  (10  R  R  R). 
Requesting  that  engine  be 
run  on  side  track  near 
plaintiff's  premises,  with 
knowledge  that  it  emitted 
sparks  and  of  existence  of 
combustibles  near  track  at 
that  point. 
Mann  -  v.    Pere   Marquette 

R.    Co.     (Mich.),    p.  137, 

vol.  33  (10  RR  R). 

Damages. 

Deductions  on  account  of  in- 
surance, under  Pub.  St.  of 
Mass.,  c.  112,  §  214,  as 
amended  by  St.  1895,  c.  293. 
Lyons  v,  Boston  A  L.  R.  R. 

(Mass.),    p.    268,    vol.  29 

(6  R  R  R). 
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Error  to  allow  interest  on 
value  of  wheat  from  date 
of  fire. 

Union  Pac.  R.  Co.  v* 
Holmes  (Kan.),  p.  64, 
vol.  33  (10  R  R  R). 

Interest. 
Black     V.    Minneapolis    A 
St.    L.  R.   Co.  (Iowa),  p. 
211,  vol.  32  (9  R  R  R). 

Measure    for    destruction    of 

meadow. 

Black  V.  Minneapolis  A  St. 
ti,  R.  Co.  (Iowa),  p.  211, 
vol.  32  (9  R  R  R). 

Measure   of  damage*    where 
grass  was  destroyed. 
St.  Louis,   etc.,  Ry.  Cu.  v. 
Hall    (Ark.),   p.  438,  vol. 
32  (9  R  R  P). 

Method  of  ascertaining  valtte 
of  fruit  trees. 
Atchison,    T.   A    S.  F.  Ry. 
Co.  V.  Geiser    (Kan.),  p. 
92,  vol.  33  (10  R  R  R). 

Opinion     evidence    was    im- 
properly admitted  in  action 
for  burning  grass. 
St.    Louis,    etc.,    Ry.    Co. 
V.    Hall    (Ark.),    p.    438, 
vol.  32  (9  R  R  R). 

Degree  of  care  required  of  rail- 
roads to  prevent  fires. 
Alabama   Great   Southern  R. 

Co.  V.  Clark  (Ala.),  p.  589, 

vol.  32  (9  R  R  R). 

Effect  of  recovery  of  insurance 
on  right  of  action. 
Kansas  City,  Ft.    S.  A  M.  R. 

Co.    V.  B.    F.  Blaker  A  Co. 

(Kan.),  p.  53,  vol.  33  (10  R 

R  R). 

Evidence. 

Burden  on   railroad    to   show 
engine    was   properly   con- 
structed,     equipped,       and 
operated. 
Chicago,  B.  A  Q.  R.  Co.  v, 

Beal  (Neb.),    p.   468,  vol. 

31  (8  R  R  R). 

Circumstantial  evidence  as  to 
origin. 
Black  V.  Minneapolis  A  St. 

L.  R.  Co.  (Iowa),  p.    211, 

vol.  32  (9  R  R  R). 
Kansas   City,   etc.,    R.  Co. 

V.    Blaker  &   Co.  (Kan.), 

p.  53,  vol.  33  (10  R  R  R). 

Cross  examination    of    engi- 
neer,   who  had  testified  as 
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to     condition     of    engine, 

abont  irrelevant  matters. 

Marande  v.  Texas  Sl  P.  Ry. 
Co.    (C.    C.    A.),    p.  141, 
▼ol.  32  (9  R  R  R). 
Evidence   of    fact     that   en- 

S^ine  passed   shortly   before 

fire    showing   prima    facie 

case. 

Carter   v.  Pennsylvania  R. 
Co.    (C.    C.    A.),    p.  558, 
vol.  30  (7  R  R  R). 
Expert  testimony. 

Texas  &   Pacific   R.  Co.  v. 
Watson  (U.    8.),    p.    634, 
vol.  30  (7  R  R  R). 
Fact  that  fire  originated  from 

operation   of  locomotive  as 

evidence  of  negligence. 

Atchison,  T.  A  S.    F.   Ry. 
Co.  V.    Geiser   (Kan.),  p. 
92,  vol.  33  (10  R  R  R). 
Failure  of  defendant  to  call 

witness,    instruction   as  to 

effect  of. 

Marande  v.  Tejias  A  P.  Ry. 
Co.    (C.    C.    A.),    p.  141, 
vol.  32  (9  R  R  R). 
Harmless  error  in  allowing  it 

to  be  shown  that  engine  did 

not  steam  well   with  spark 

arrester  attached. 

Cheek  v.  Oak  Grove  Lum- 
ber Co.  (N.  Car.),  p.  667, 
vol.  33  (10  R  R  R). 
Of  other  fires. 

Illinois  Cent.  R.  Co.  v. 
Scheible  (Ky.),  p.  100, 
vol.  30  (7  R  R  R). 

Opinion  of  engineer  as  to 
sufficiency  of  spark  ar- 
resters. 

Cheek  v.  Oak  Grove  Lum- 
ber Co.  (N.  Car.),  p.  667, 
vol.  33  (10  R  R  R). 

Other  fires. 
Alabama     Great    Southern 

R.  Co.    V.    Clark    (Ala.), 

p.  589,  vol.  32  (9  R  R  R). 
MacDonald   v.    New   York, 

N.   H.  &    H.  K.   Co.    (R. 

I.),  p.  792,  vol.  30  (7  R  R 

R). 
Mills  V.  I^onisville  &  N.  R. 

Co.  (Ky.),  p.   409,  vol.  32 

(9RRR). 
St.  Louis,  etc.,    Ry.  Co.  v. 

Lawrence     ( Ind .    Terr. ) , 

p.  414,  vol.  32    (9RRR). 
Texas  &   Pacific  R.  Co.  v. 

Watson    (U.    8.),    p.  634, 

vol.  30  (7  R  R  R). 


FIBB8    SETT     B7    LOOOMO* 
TTSTEB— Continued, 

Price  paid  for  land. 
MacDonald   v.    New   York, 
N.    H.    A    H.   R.  Co.  (R. 
I.),    p.    792,    vol.   30  (7  R 
R  R). 
Res   gestae,      statements     of 
servants  employed  to  guard 
cotton  as  to  cause  of   fire, 
made,  after  termination  of 
their  duties,  were  not. 
Marande  v.  Texas  &  P.  Ry. 
Co.  (C.    C.    A.),   p.    141, 
vol.  32  (9  R  R  R). 
Sparks     thrown    from    other 
engines. 

Black  V,  Minneapolis  &  St. 
L.  R.  Co.  (Iowa),  p.  211, 
vol.  32  (9  R  R  R). 
Subsequent  fires. 
Cheek  v.  Oak  Grove  Lumber 
Co.  (N.  Car.),  p.  667,  vol. 
33  (lORRR). 
Volume   of   sparks   and   dis- 
tance emitted. 
Alabama     Great    Southern 
R.  Co.  V,  Clark  (Ala.),  p. 
589,  vol.  32  (9  R  R  R). 
Exemption  from  liability,  who 
entitled  to. 

Texas   Sl   Pacific   R.  Co.     v. 
Watson  (U.  8.),  p.  634,  vol. 
30  (R  R  R). 
Fact  that  lessor   railroad    was 
exempt  from  liability  for  the 
burning   of  property,   on  its 
right  of  way,  in   its   lessee's 
possession,  did  not   relieve  it 
from   liability   for  the  negli- 
gent   burning    of    connected 
property  of  the  leasee. 
Kansas  City,   Ft.  S.  &  M.  R. 
Co.  9.  B.  F.  Blaker  &    Co. 
(Kan.),  p.    53,  vol.  33  (10  R 
RR). 
Liability  as  affected  by  absence 
of  spark  arresters. 
Cheek  9.  Oak   Grove  Lumber 
Co.  (N.  Car.),    p.    667,  vol. 
33  (10  R  R  R). 

Liability  of  private  company 
building  logging  road  for 
fire  resulting  from  absence 
of  spark  arresters. 
Cratt  V,  Albemarle  Timber 
Co.  (N.  Car.),  p.  8,  vol.  30 
(7R  R  R). 

Liability  of  railroad  company 
for  fire  communicated  from 
combustibles  on  railroad  plat- 
form. 

Hamburg-Bremen    Fire   Ins. 
Co.    V,  Atlantic  Coast  Line 
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R.    Co.    (N.  Car.),    p.  177, 

vol.  30  (7  R  R  R). 
Limiting  iiabilitj,  contract  to 
hold  harmless  not  against 
public  policy  where  stipula- 
tion does  not  relate  to  a  con- 
tract of  carriage. 
Ordelheide  v.   Wabash  R.  Co. 

(Mo.),  p.  36,  VOL  31  (8  R  R 

R). 
Ix>gging  road  liable  for  result 
of  its  negligence  in  permit- 
ting accumulations  of  com- 
bustibles on  its  right  of  way, 
to  same  extent  as  a  public 
railroad. 
Simpson  v.   Enfield   Lumber 

Co.  (N.   Car.),  p.  457,  vol. 

32  (9  R  R  R). 
Negligence  of  railroad  company 
in  starting  fire  on  plaintiff's 
premises  as  proximate  cause 
of  injury  to  his  health  from 
over  exertion  in  putting  it 
out. 
Glans  V.  Chicago,  M.    A    St. 

P.  Ry.  Co.    (Iowa),  p.  213, 

vol.  29  (6RRR). 
Negligence  question  for  jury 
where  evidence  showed  ex- 
istence of  combustibles  on 
right  of  way,  and  that  it  was 
on  fire  immediately  after 
train  passed. 
Simpson  v,    ESnfield   Lumber 

Co.  (N.  Car.),  p.   457,    vol. 

32  (9RR  R). 
New  cause  of  action  not  alleged 
by  amendment  averring  that 
fire  started  in  combustibles 
negligently  allowed  to  ac- 
cumulate on  right  of  way, 
although  original  complaint 
merely  alleged  negligence 
with  respect  to  spark  ar- 
resters. 
Simpson    v,  Enfield   Lumber 

Co.  (N.  Car.),  p.    457,  vol. 

32  (9  R  R  R). 
Origin,  evidence. 
Pittsburgh,  C,   C.  ft    St.  L. 

R.  Co.  V.  Wilson  (Ind.),  p. 

671,  vol.  30  (7  R  R  R). 
Presumption     of       negligence 
from  accident. 
St.  Louis,  etc.,    Ry.    Co.    v, 

Lawrence    (Ind.   Ter. ),    p. 

414,  vol.  32  (9  R  R  R). 
Presumption     of      negligence 
from  origin  of  fire. 
Atchison,  T.  &  S.  F.  Ry.  Co. 

V,    Geiser    (Kan.),    p.     92, 

vol.  33  (10  R  R  R). 


FIBB8     SBT     BY    LOOOMO- 

TIVB&— Continued. 

Probate  court,  under  Rev.  St. 
1899,  §  192,  of  Mo.,  has  juris- 
diction of  demand  for  money 
due  under  contract  by  outsider 
to  hold  plaintiff  harmless 
where  damage  by  fire. 
Wabash  R.  Co.   v.  Ordelheide 

(Mo.),  p.   96,   vol.    30    (7  R 

RR). 
Proximate  cause  where  personal 
injuries  were  sustained  in  at* 
tempt  to  extinguish  fire. 
Logan    V.    Wabash    Ry.    Co. 

(Mo.),  p.  274,  vol.  29  (6    R 

RR). 
Railroad  not  estopped  by  decla- 
rations of   general   manager 
as  to  origin  of  fire. 
Cheek  v.  Oak  Grove  Lumber 

Co.  (N.  Car.),  p.   667,    vol. 

33  (10  R  R  R). 
Rebuttal*   of     presumption    of 
negligence,   question   for  the 
jury. 
Atchison,  T.  ft  8.  F.  Ry.  Co. 

V.     Geiser    (Kan.),    p.    92, 

vol.  33  (10  R  R  R). 
Statute  throwing  burden  of 
proof  on  railroad  company 
where  loss  is  sustained  from 
fire  set  by  locomotive  not  ap- 
plicable to  actions  for  per- 
sonal injuries. 
Duree    v.  Chicago,  M.    ft  St. 

P.  Ry.  Co.    (Iowa),  p.    369, 

vol.  29  (6  R  R  R). 
Subrogatipn  of  insurer. 
Hamburg-Bremen    Fire    Ins. 

Co.    V.  Atlantic  Coast  Line 

R.    Co.    (N.    Car.),    p.  177, 

vol.  30  (7  R  R  R). 
Sufficiency  of  bill   of   particu- 
lars. 
MacDonald  v.    New  York,  N. 

H.  ft  H.   R.  Co.  (R.  L),  p.. 

792,  vol.  30  (7  R  R  R). 
Sufficiency     of     evidence     of 
origin. 
Glans   V,    Chicago,  M.  ft  St. 

P.    Ry.    Co.  (Iowa),  p.  213, 

vol.  29  (6  R  R  R). 
Sufficiency  of  evidence   to   es- 
tablish negligence  of  railroad 
company. 
Jefferson    v.    Chicago,    etc., 

Ry.  Co.  (Wis.),  p.  621,  vol. 

30(7RRR). 
Norfolk  ft  W.   R.  Co.  v.  Per- 

row    (Va.),    p.    611,  vol.  30 

(7RR  R). 
Sufficiency      of     evidence      to 
warrant  submission  of  ques- 
tion   of   negligence  in    fail- 
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lug  to   have   spark  arresters 

on  engfine. 

Cratt   V.    Albemarle   Timber 

Co.  (N.  Car.)  p.  85,  vol.  30 

(7  R  R  R). 
Sufficiency  of  evidence  to  sus- 
tain verdict  for  plaintiff. 
Alabama  Midland  Ry.  Co.  v. 

E.    Swindell  A  Co.  (Ga.). 

p.  736,  vol.  31  (8  R  R  R). 
Sufficiency  of  evidence  to  war- 
rant  assumption   that  spark 
arrester  was  not  properly  ad- 
justed. 
Cincinnati,   N.  O.  A  T.  Pac. 

Ry.  Co.    V.    Caskey   (Ky.), 

p.  583,  vol.  30  (7  R  R  R). 

Sufficiency  of  petition  in  action 
for  injury  to  property  by  fire 
alleged  to  have  been  set  by 
railroad  locomotive. 
Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Wilson  (Ind.),  p. 
671,  vol.  30  (7  R  R  R). 

Validity  of  contract  between 
railroad  company  and  person 
erecting  warehouse  on  its 
right  of  way  to  holb  company 

harmless  from  damages  from  «u-vTj^TaTn-M  t  atxth 

fires    as    affected    by    pubUc  FOBBHQN  LAWS, 
policy.  See  Wrongful  Death. 

Wabash  R.  Co.  v.  Ordelheide  «rfco mur  a  w 

(Mo.),    p.   96,   vol.   30  (7  R  FOREMAN. 

R  R) .  See  Fellow  Servants. 


See  Federal  Jurisdictions. 
Interstate  Comtnerce, 
Master  and  Servant. 
Taxation. 

Return  of  service. 
Pennsylvania      R.      Co.      v, 

Rogers    (W.    Va.),    p.  413, 

vol.  30  (7  R  R  R). 
Right  to  do  business. 
State   V.  New   Orleans  Ware- 
house  Co.    (La.),    p.    334, 

vol.  30  (7  R  R  R). 
Service  of  summons. 
Brown  v.  Chicago,  Milwaukee 

A    St.    Paul   Ry.    Co.     (N. 

Dak.),  p.   783,  vol.    31  (8  R 

R  R). 
Station     agent     as    managing 
agent   upon  whom   summons 
may   be  served,  under  North 
Dakota  statute. 
Brown  v.  Chicago,  Milwaukee 

A   St.    Paul   Ry.    Co.    (N. 

Dak.),    p.    783,  vol.  31  (8  R 

RR). 

FORBIQN   BXPRBSS   OOM- 


See  Express  Companies. 


FITS. 

See  Accidents  on  Track. 

FLAGMAN. 
See  Crossings. 

FOG. 

See  Accidents  on  Track, 

FOOT  PATH. 

See  Accidents  on  Track. 

FOROB. 

See  Carriers  of  Fassengers. 

FORBOLOSIJRB. 

See  Insolvency. 
Mortgages. 

FORBIGN    ADMINISTRA- 
TORS. 
See  Death  by  Wrongful  Ad. 

FORBION  OARS. 

See  Carriers  of  Fassengets. 
Connecting  Carriers. 
Master  and  Servant. 


FORFBITURB. 
See  Fublic  Land. 


See  Corporations. 
Quo  Warranto. 
Street  Railways. 

FRAUD. 

See  Release. 

FROBPASSBS. 

See  Carriers  of  Live  Stock. 
Carriers  of  Fassengers. 
Tickets  and  Fares. 

See  Carriers  of  Goods. 
Carriers  of  Live  Stock. 
Common  Carriers, 
Connecting  Carriets. 

FRBIQHT  AOBNTS. 

See  Connecting  Carriers. 

FRBIQHT  OARa 
See  Street  Railways. 
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TRBiaHT  TRAINS. 

See  Carriers  of  Passengers, 

TKlQtWr. 

See  Contributory  Negligence, 
Damages, 

Death  by  Wrongful  Act, 
Negligence, 

FRIQHTBNINa  TBAM8. 

See  Crossings, 
Damages, 

Borden  of  proof  to  show  that 
emiMiioii  of  steam  was  un- 
necessary. 

IfOuisville   A   N.    R.    Ck>.    v, 
I^ee  (Ala.),  p.  815,    vol.    29 
(6RRR). 
City   not   liable   where   injury 
resulted  from  fright  of  horse 
from    usual     and    necessary 
operation  of  hand  car, 
Louisville   &   N.    R.    Co.    v, 
Howerton     (Ky.),    p.    554, 
▼ol.  30  (7  R  R  R). 
Contributory  Negligence. 

Jumping  from  buggy  when 
horse  is  frightened  by 
train. 

Chesapeake  &    N.    Ry.  Co. 
V,    Ogles    (Ky.),    p.   704, 
vol.  30  (7  R  R  R). 
Laying      down      reins     for 
brief   moment    was    not    a 
violation    of   ordinance  re- 
quiring teams  to  be  hitched. 
Mitchell  V,  Union  Terminal 
Ry.    Co.    (Iowa),    p.    75, 
vol.  33  (10  R  R  R). 
Duty  of  motorman  discovering 
that   horse   is  frightened   at 
approaching  car. 
Danville    R.    A    El.    Co.    v, 
Hodnett  (Va.),  p.    170,  vol. 
30  (7  R  R  R). 

Duty  to  give  warning,  on  ap- 
proaching trestle  crossing 
highway,  for  the  protection 
of  travelers. 

Chesapeake  &  N%  Ry.  Co.  v. 
Ogles  (Ky.),  p.  740,  vol.  30 
(7  R  R  R). 

Illinois  statute  providing  regu- 
lations for  the  operation  of 
allowing  steam  to  escape 
from  locomotives  near  cross- 
ings is  not  unreasonable. 
Pittsburg,    etc.,    Ry.    Co.   v« 

Robson  (111.),   p.    354,    vol. 

32  (9  R  R  R). 

Instruction  as  to  the  right  to 
make  customary  noises  in 
operating   trains  near  cross- 

10  R  R  R— 61 


FBIGHTBNINa  TBAMS— Cbii- 
tinued, 

ing   properly   refused  as  in- 
vading province  of  jury. 
Pittsburg,  etc.,    Ry.    Co.    v, 

Robson    (111.),   p.   354,  vol. 

32  (9  R  R  R). 
Liability   for   injury    to   rider 
thrown   by  horse    frightened 
by  approach  of  street  car. 
Danville  R.  &  El.  Co.  v,  Hod- 
nett   (Va.),    p.  170,  vol.  30 

(7  R  R  R). 
Not  negligence  on  part  of  rail- 
way    company   not    to    give 
signal      when      approaching 
crossing. 
Louisville  Sl    N.    R.    Co.    v, 

Howerton     (Ky.),    p.    554, 

vol.  30  (7  R  R  R). 
Proximate    cause   where   rider 
was  thrown  by  horse   fright- 
ened by  car  not  stopped   by 
motorman. 
Danville   R.    &    El.    Co.    v. 

Hodnett  (Va.),  p.  170,    vol. 

30  (7RRR). 
Question  for  jury  whether  es- 
cape of  steam  was  in  viola- 
tion of  Illinois  statute  re- 
stricting the  right  to  allow 
steam  from  locomotives  to  es- 
cape near  crossings. 
'Pittsburg,    etc,   Ry.    Co.    v. 

Robson    (111.),    p.  354,  vol. 

32  (9RRR). 
Question  for  jury  whether  locus 
in  quo  a  street,  so  as  to  ren- 
der applicable  the  statute  ot 
Illinois  restricting  the  right 
to  allow  steam  from  locomo- 
tives to  escape  near  cross- 
ings. 
Pittsburg,    etc.,    Ry.    Co.   v, 

Robson    (111.),    p.   354,  vol. 

32  (9  R  R  R). 

Railroad    company    not    liable 
for  injuries  to  horses  taking 
fright  at   ordinary   operation 
of  hand  car. 
Chicago,  etc.,  R.  Co.  v,  Rob-* 

erts  (Neb.),  p.    277,   vol.  29 

(6  R  R  R). 

Railroad  com  pan  v  not  liable 
for  injuries  to  one  driving 
horse,  resulting  from  fright 
of  animal  from  approach  of 
hand  car  without  unusual 
noise. 
Louisville   ft  N.    R.    Co.    v, 

Howerton     (Ky.),    p.    554, 

vol.  30  (7  R  R  R). 
Railroad  not  liable  for  injuries 
caused  by  team  taking  fright 
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iinued.  See  Carriers  of  Passengers, 

at     ordinary     operation     of  Crossings. 

^y^jn  ConstttuitonalLaw, 

Hendricks  v.    Fremont,   etc.,  Sireet  Railways. 

SttfficiencY     ol    evidence    that  See  Public  Lands. 

change  in  disposition  of  horse  Railroads  m  Streets. 
was    due    to    collision    with 


A^f ££t  car 

MontffomerT      St.     Ry.      v.  See  Fires  Set  by  LocomoHves. 

M  rJo"!  B  R*''   ''  ^  ^**^'   <»t^VHL  PITS. 

See  Master  and  Servant. 


See  MasUr  and  Servant. 

See  Damages. 

PBUITTBHIIB.  GROSS  NHOUaBNOB. 

5..  /^ir..  Set  by  locomotives.  ^^  ^^^^^^  of  Passengers. 

JTOTUBB    OOWSHQUBHOBS.  c^l^^jT"   ^^^^^"^^ 

See  Damages.         ^  Damages'. 

Personal  Injuries.  Master  and  Servant. 

•**>*«*■  Negligence. 

KUTUBB  DAMAOHB.  Trespassers. 

See  Carriers  of  Passengers. 


OARNISHMBINT.  5««  Stations  and  Depots. 

See  Jurisdiction.  HAND  GABS.  * 
ProceedinfiTs   quasi   in   rem  in  See  Crossings 

the  nature  of  ga^ish^^^  -^^^  PHg'hJ^ng  Horses. 

:|:?nV^Sch^^^^^  Treipasserf. 

Chicago    &    8.  E.  Ry.  Co.  V.  See  Negligence. 

Witt  (Ind.),  p.    129,  vol.  31   hAZABDOUS  "WOBK. 
8erv?cf  of  summons  upon  rail-  ^^^  Crossings. 

S^rneTrOoodman   ..    Cen-  HB^UGHTS. 
tral    of    Qa.  R.    Co.  (Ga.),  See  Accidents  on  Track. 

p.  495,  vol;  30  (7  R  R  R).  S'^'^f^W'    .     , 

Status  of  garnishee.  Stock,  Injuries  to. 

^Roger^^Tw.    Va.),  p!*  413'.   HEALTH  DBPABIMBNT. 
vol.  30  (7  R  R  R).  See  Carriers  of  Passengers. 

GATBMBN.  HIGHWAYS. 

See  Fellow  Servants.  See  Crossings. 

Railroads. 
GATBB.  Railroads  in  Streets. 

^^  fZI^^'  HTTOHma  TBAMS. 

Stock,  Injuries  to.  See  Frightening  learns. 

GBNBBAIi  FBBIGHT  AGENT.  HOMESTEAD. 

See  Carriers  of  Goods.  See  Public  Lands. 

GBAB  IRONS.  HOMESTBADEBS. 

See  Master  and  Servant.  See  Public  Lands. 
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See  Carriers  of  Live  Stock, 

HOTBIjS. 

See  Leases  and  Running  Bow- 
ers. 

HOURS  OF  LABOR. 

See  Employers*  Liabiliiy  Acts. 

HUMANITARIAN    DOO- 
TRINB. 

See  Crossings, 

HUMILIATION. 

See  Carrie fs  of  Passengers, 
Damages. 

HUSBAND  AND  "WIFB. 

See  Carriers  oj  Passengers, 
Damages. 
Death  by    Wrongful  Act. 

lOB. 

See  Carriers  of  Goods. 

Carriers  of  Passengers. 
Connecting  Carriers. 
Master  and  Servant. 

lOBD  OARS. 

See  Carfiers  of  Goods. 

IGNORANOB. 
See  Crossings, 

IMPAIRMBNTOF  OON- 
TRAOT  OBLIGATIONS. 
See  Constitutional  Law. 

DiPROVBMBNTS. 

See  Railroads  in  Streets. 
Street  Railways. 

IMPUTABLB   NBGUQBNOB. 
See  Children. 

Negligence  of  driver   not   im- 
putable  to   one   riding   with 
him  by  invitation. 
United   Rya.    &  Electric  Co. 

V.    Biedler    (Md.),    p.    UO, 

vol.  33  (10  R  R  R). 

INOOMB. 

See  Insolvency. 

INOONVBNIBNOB. 
See  Damages. 

INBBBTBDNBSS. 

See  Stock  and  Stockholders. 
Street  Railways. 

USmBl^NVrY  LANDS. 
See  Public  Lands. 


INDBPBNDBNT  OONTRAOT- 
ORS. 

Liability  of  employer  for  injury 
to     abutting    property    from 
unnecessary  embankment. 
Chattahoochee   A   G.    R.  Co. 

V.    Behrman    (Ala.)»  p.  920 

vol.  30  (7  R  R  R). 
Question  for  jury  whether  par- 
ties to  contract  to  haul  logs 
on  private  road  were  inde- 
pendent contractors,  in  action 
for  injuries  caused  by  iire  re- 
sulting from  absence  of  spark 
arresters. 
Cratt  V,    Albemarle     Timber 

Co.  (N.  Car.),  p.  84,  vol.  30 

(7  R  R  R). 
Railroad  not  liable  to  employee 
of  independent  contractor 
struck  by  a  stone,  knocked 
from  a  pile  of  material  by  a 
passing  train,  while  he  was 
engaged  in  constructing 
track. 
Reilly   v.    Chicago   A  N.  W. 

Ry.  Co.  (Iowa),  p.  418,  vol, 

33  (10  R  R  R). 

INDIOTMBNTS. 

See  Carriers  of  Goods. 
Criminal  Law, 

INDIGNITIBS. 
See  Damages. 

INJUNOTIONS. 

See  Crossings, 

Railroads  in  Streets. 
Stations  and  Depots. 
Stock  Pens. 
Street  Railways. 
Tickets  and  Fares. 

Railroads  in  Streets. 

Construction     of    agreement 
by   abutter  allowing   loca-  » 
tion  of  lines  of  railroad  ad- 
joining his  premises. 
Stephens     v.     New    York, 

etc.,    R.  Co.  (N.  Y.),    p. 

449,  vol.  30  (7  R  R  R). 

Right  to  injunction  to  protect 
prima  facie  title  to  switch 
track  could  not  be  defeated 
by  act  of  defendant  in  mov- 
ing a  train  onto  such  track 
without  authority;  and  plain- 
tiff was  justified  in  using 
necessary  force  in  removing 
the  obstruction. 
Pittsburg,  S.  &  W.  R.  Co.  v. 

Fiske    (C.    C.    A.),   p.  936, 

vol.  31  (8  R  R  R). 
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INJURIES  TO  PHOPBBTY. 

See  Eminent  Domain, 
Railroads  in  ^treetSn 

INSANITY. 

See  Personal  Injuries. 

INSOLVENCY. 

See  Morif^ages. 
Receivers. 

Priority  between  claim  of  seller 
of  rails  reserving  lien,  as 
against  receiver's  certificate 
issued  for  maintenance  of 
property. 

Royal   Trust   Co.    v.     Wash- 
burn, etc.,   R.  Co.    (C.    C. 
A.),  p.  560,  vol.  30  (7  R    R 
R). 
Proceeds  from  sale  of  mileage 
was  not  part  of   current   in- 
come. 

Gregg  V*  Metropolitan  Trust 
Co.  (C.  C.  A.),  p.  844,  vol. 
31  (8  R  R  R). 

Reimbursement  of  diverted 
gross  earnings,  so  as  to  pre- 
vent current  operating  ex- 
pense creditors  from  being 
entitled  to  preference  upon 
foreclosure. 
Gregg  V*    Metropolitan  Trust 

Co.    (C.    C.    A.),    R.     844, 

vol.  31  (8  R  R  R). 

Seller   of    rails   reserving  lien 
could  not  enforce  same. 
Royal  Trust  Co.  v.  Washburn, 

etc.,    R.  Co.  (C.  C.  A.),  p. 

560,  vol.  30  (7  R  R  R). 

INSPBOTION. 

See  Carriers  of  Passengers, 
Electric  Railways, 
Master  and  Servant, 

INSTRUCTIONS. 

See  Crossings. 
Damages, 

Master  and  Servant, 
Nei^ligence, 
Railroads  in  Streets, 
Streets, 

INSULTS. 

See  Carriers  of  Passengers, 

INSURANCE. 

See  Fires, 

Fires  Set  by  Locomotives, 
Relief  Associations. 

INTENTIONAL  INJURY. 
See  Crossings. 


INTENTIONAL  WRONG. 
See  Accidents  on  Track. 

1NTJSRB3T. 

See  Damages. 

Fires  Set  by  Locomotives^ 
Local  Assessments. 

INTERLOCKINa  DEVICES. 
See  Crossings. 

INTERMEDIATE  CARRIERS* 
See  Connecting  Carriers. 

INTERSECTIONS. 

See  Collisions. 
Crossings, 

INTERSTATE  COMMERCE. 

See  Attachment. 

Carriers  of  Passengers. 
Employers*  LiaHlity  Acts, 
Master  and  Servant. 
Railroad  Commissioners. 
Taxation, 

''Arrival"  into  stote  within 
meaning  of  "Wilson  Act,'' 
providing  that  all  intoxicat- 
ing liquors  transported  into 
any  state,  upon  arrival  in 
such  state,  shall  be  subject 
to  the  operation  of  its  laws. 
Southern  Ry.  Co.  v.  Heymann 

(Ga.),    p.  574,  vol.  32  (9  R 

R  R). 
No  unlawful  regulation  of  in- 
terstate commerce  is  made 
by  the  refusal  of  a  state  court 
to  limit  the  liability  of  a 
common  carrier  for  its  negli- 
gence in  the  execution  of  a 
contract  for  interstate  car- 
riage to  the  valuation  agreed 
upon,  in  the  absence  of  con- 
gressional action  providing  a 
different  measure  of  liability. 
Pennsylvania      R.      Co.      v. 

Hughes,    etc.  (U.    S.>,    p. 

764,  vol.  32  (9  R  R  R). 
Policy  slips  not  within  provi- 
sion of  Act  of  Congress  of 
March  21,  1895,  ch.  191,  mak- 
ing it  an  offense  to  cause  to 
be  carried  from  one  state  to 
another  any  paper  connected 
with  traffic  in  lottery  tickets. 
Francis  v.   United  States  (U. 

S.),    p.    215,    vol.    30    (7  R 

RR). 
Power  of  congress  to  prohibit 
commerce  in  lottery    tickets. 
Champion  v.  Ames    (U.  8.)» 

p.  188,  vol.  30  (7  R  R  R). 
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INTBBSTATB   OOMMEBOB— 
Continued. 

Preference    between    localities 
in  fixing  rates    where   condi- 
tions are  dissimilar. 
Interstate  Commerce  Commis- 
sion V.  Nashville,  C.  &  St. 
Li.  R.  Co.    (C.    C.    a.),    p. 
374,  vol.  30  (7  R  R  R). 

Remedies  to  compel  compliance 
with   act    to     regulate    com- 
merce    applicible     to    prior 
pending  proceedings. 
Missouri     Pac.      R.     Co.    v. 

United    States    (U.  S.),    p. 

865,  vol.  30  (7  R  R  R). 

Right  of  federal  law  oflScers  to 
maintain  suit  to  enjon  car- 
rier from  discriminating  be- 
tween localities. 
Missouri  Pac.  R.  Co.  v. 
United  States  (U.  S.), 
p.    865,    vol.  30  (7  R  R  R). 

Right  of  state  court  to  refuse 
to  limit  liability  of  common 
carrier  for  its  negligence  in 
the  execution  of  contract  for 
interstate  carriage  to  agreed 
valuation,  under  federal  act 
to  regulate  commerce  of  Feb- 
ruary 4,  1887. 

Pennsylvania  R.  Co.  v, 
Hughes,  etc.  (U.  S.),  p. 
764,  vol.  32  (9  R  R  R). 

State     regulation    of    railroad 
rates  for  shipment  over  route 
|»rtially     outside    of     state. 
Han  ley  v,  Kansas  City  South- 
ern R.  Co.  (U.  S.),  p.    246, 
vol.  30  (7  R  R  R). 

Statute  of  Kentucky  permitting 
foreign  corporation  to  be- 
come domestic  corporation 
not  contrary  to  interstate 
commerce  clause  of  federal 
constitution. 

Davis     V,    Chesapeake   &   O. 
Ry.  Co.    (Ky.),  p.  347,  vol, 
30  J7RR  R). 
Sufficiency  of  evidence  to  show 
unreasonableness  of  rates. 
Interstate    Commerce     Com- 
mission V.    Nashville,  C.  & 
St.  L.    R.    Co.    (C.  C.  A.), 
p.  874,  vol.  30  (7  R  R  R). 

Unconstitutional  burden  im- 
posed on  interstate  commerce 
by  111.  Rev.  Laws  1874,  chap. 
55,  penalizing  the  carrying  on 
of  a  ferry  without  a  license, 
when  applied  to  the  trans- 
portation    of     railroad    cars 


INTBRBTATO    OOMMBBCB— 
Continued, 

across  a  navigable  river   be- 
tween states. 

County  of  St.  Clair  v.  Inter- 
state S.  &  C.  T.  Co.  (U. 
S.),  p.  628,  vol.  33  (10  R 
RR). 

Unlawful     discrimination      in 
rates   between    localities  not 
shown    because   of  existence 
of  dissimilar  conditions. 
Interstate     Commerce     Com- 
mission V.  Cincinnati,  etc., 
R.    Co.    (N.    Car.),    p.  581, 
vol.  32  (9  R  R  R). 

INTBRURBAN   OPBRATION. 
See  Street  /Railways, 

INTBRVBNIKG  AOT. 
See  Negligence, 

INTBRVBNTION. 
See  Mortgages, 

INTOXIOATING  LIQUORS. 
See  Interstate  Commerce, 

mroxiOATioN. 

See  Carriers  of  Passengers, 
Contributory    Negligence, 
Crossings, 
Personal  Injuries, 

IBSUBS. 

See  Carriers  of  Passengers, 

JBRK8  AND  JARS. 

See  Carriers  of  Passengers, 
Master  and  Servant, 

JOINDBR. 

See  Death  by  Wrongful  Act, 
Master  and  Servant, 

JOINT  LIABILITY. 

See  Master  and  Servant, 

JOINT  TORT  FBASORS. 

See  Master  and  Servant, 
Torts, 

JOINT  TORTS. 

See  Carriers  of  Passengers, 

JOINT  USB  OF  TRACK. 

See  Employers^  Liability  Acts. 
Master  and  Servant, 

JUDGMBNTS. 
See  Children, 
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JUDIOIAL  NOnOB. 

See  Carriers  of  Livestock, 

Jodicial    notice   will   be   taken 

of   geographical   position   of 

towns  on  line  of  railroad. 

McGrew  r.  Missouri  Pac.  Ry. 

Co.    (Mo.),    p.    855,  yol.  32 

(9  R  R  R). 

JURISDIOTION. 

See  Carriers  of  Mail. 
Fires, 

Master  and  Servant, 
Railroad    Comtnissioners, 
Railroads  in  Streets, 
Torts, 

Foreign  corporations  and  non- 
residents  on  samA  footing  in 
respect  to  garnishment. 
Pennsylvania  R.  Co.  v.  Rogers 

(W.  Va.),  p.   413,  vol.  30  (7 

RRR). 
Imputable  negligence  of  parent, 
dskildsen  v.  City   of   Seattle 

(Wash.),     p.    549,    vol.    30 

(7  RRR). 
Nonresidents    temporarily 
within  state. 
Pennsylvania      R.      Co.      v, 

Rogers    (W.  Va.),    p.    413, 

vol.  30  (7  R  R  R). 

KNOWLBDGB. 
See  Crossings, 

LAOHB8. 

See  Railroads  in  Streets, 

LACK  OF  ENOWLBDQB. 
See  Crossings, 

LAND. 

See  Public  Lands, 
Real  Estate, 
Water  Stations, 

LAND  GRANTS. 
See  Public  Lands, 

-LASrC  OLBAR  OHANOB. 

See  Accidents  on  Track, 

Contributory    Negligence, 

LBASBS    AND    RUNNING 
POWBRS. 

See  Corporations, 
Eminent  Domain. 
Monopolies, 
Warehouses, 
Water  Stations, 

Lease  of  warehouse  made  sub- 
ject to  state's  power  to  decree 
annulment. 
State   V,   New  Orleans  Ware- 


LBA8B8   AND    RUNNING 
'PO'WEBS— Continued. 

house    Co.    (La.),    p.    334, 
vol.  30  (7  R  R  R). 
Lessee  not  assuming  liabilities 
of  lessor. 

State  V,  New   Orleans   Ware- 
house  Co.    (La.),    p.    334, 
vol.  30  (7  R  R  R). 
Lessor   not   liable,    as  an   em- 
ployer, to  lessee's  servant  in- 
jured through  the  negligence 
of  his  master. 

Swice's  Adm*x   v.    MaysYille 
A    B.    S.   R.    Co.  (Ky.),  p. 
690.  vol.  31  (8  R  R  R). 
Mo  ground  to  annul  lease  merely 
because  it  has  been  made  pen- 
dente lite. 

State  V.  New   Orleans    Ware- 
house   Co.     (La.),    p.    334, 
vol.  30  (7R  R  R). 
Power  of  railroad  to  lease  por- 
tion of  property  for  hotel. 
State   V.    New  Orleans  Ware- 
house   Co.    (La.),    p.    334, 
vol.  30  (7  R  R  R). 

Upper  story  of  building  did  not 
fall  within  clause  of  constitu- 
tion, requiring  corporation 
to  dispose  of  land  within  ten 
years,  if  not  in  use  according 
to  purpose  of  charter. 
State  V.  New  Orleans  Ware- 
house Co.  (La.),  p.  334,  vol. 
30  (7  R  R  R). 

LBGAL  OONOLUSION& 

See  Licensees, 

Master  and  Servant, 

LBGAL  TBNDBR. 

See  Tickets  and  Fares, 

LBVBBS. 

See  Constitutional  Law, 
Eminent  Domain, 

LBX  FORI. 

See  Carriers  of  Passengers, 

LBX  LOOI. 

See  Carriers  of  Passengers, 
Master  and  Servant, 

LIOBNSBBS. 

See  Accidents  on  Track, 
Carriers  of  Passengers, 
Interstate   Commerce, 
Stations  and  Depots, 
Trespassers, 

Allegation    that   deceased   was 
'^lawfully"     on    defendant's 


GENERAL  INDEX 


143 


car  a  mere  le^al  conclttsion. 
.  State,  to  Use  of  Mnmmangh, 

V.    Western     Maryland    R. 

Co.  (Md.),  p.  759,  vol.  32  (9 

RR  R). 
Care  dne  in   switching  cars  to 
persons   on    abont  *  track  en- 
gaged in  unloading  ibem. 
Kansas    City    Bontbern    Ry. 

Co.  V.  Moles  (C.  C.  A.),  p. 

22,  vol.  31  (8  R  R  R). 
Care  dne  person  at  point  babit- 
nally  used  by  many  people, 
witb  tbe  knowledge  and  with- 
out tbe  disapproval  of  tbe 
railroad  company. 
Bnllard  v.    Soutbern  Ry.  Co. 

(Ga.),    p.    606,  vol.  29  (6  R 

RR). 
Care  due  person  at   station   on 
business     with      prospective 

Sissenger. 
Ingherz   v.    Chicago,  M.  A 
St.  P.  Ry.   Co.  (Minn.),  p. 
339,  vol.  32  (9  R  R  R). 
Cave  required  of  owner  of  ele- 
vator  on    railroad    right    of 
way,    wiio   is    a  licensee,    in 
loading  cars,  so   as  to  avoid 
interfering      with     railroad 
operations. 

Chicago,   B.    A  Q.  R.  Co.  v. 
Gi£Fen  (Neb.),  p.    345,    vol. 
32  (9RRR). 
Child   on   track  was   not  a  li- 
censee. 

Goodman's   Adm'r  v.  Louis- 
viUe  A  N.  R.  Co.  (Ky.),  p. 
693,  vol.  33  (10  R  R  R). 
Contributory  negligence,  ques- 
tion  for  jury   in  action  for 
killing   of  deceased  at  point 
.  habitually   used  for  crossing 
by  public. 

Bullard  V.  Southern  Ry.    Co. 
(Ga.),    p.    606,  vol.  29  (6  R 
RR). 
Duty  to  kQow  that  licensee  is  on 
train. 

Central   of   Georgia   Ry.  Co. 
V.  Duffy  (Ga.),  p.  660,  vol. 
29  (6  R  R  R. ) 
Error   in  instruction   authoriz- 
ing    recovery     on   proof    of 
facts     alleged,     where    mere 
negligence  was  charged,  not 
cured    by    instruction,   given 
at  instance  of  defendant,  re- 
quiring  proof  of   wanton  or 
willful  injury. 

Illinois  Cent.  R.  Co.  v.  Bicher 
(111.),    p.    226,   vol.  32  (9R 
R  R). 
Invitation  to  use  tracks  within 
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switch  limits  not  implied 
fxom  fact  that  they  are  bal- 
lasted to  prevent  injuries  to 
employees ;  and  persons  walk- 
ing upon  them  without  objec- 
tion from  railroad  company 
are  mere  licensees. 
Illinois  Cent.  R.  Co.  v.  Bicfaer 

(111.),    p.    226,    vol.  32  (9R 

RR. 
It  appearing  that  conductor  or- 
dering newsboy  from  moving 
street  car  did  not  intend  to 
injare  him,  his  conduct  was 
negligent,  but  not  wrong- 
ful. 
Indianapolis   St.   Ry.    Co.  v. 

Hockett  (Ind. ),  p.  787,  vol. 

30  (7  R  RR). 
Liability  for  injury  to  licensee 
as  affected  by  fact  that  his 
employee  had  been  notified 
by  company  to  withdraw  him. 
Central   of  Georgia  Ry.  Co. 

».  Duffy  (Ga.),  p.  660,  vol. 

29  (6  R  R  R). 

Liability  for  injury  to  licensee 
on  train  as  affected  by  igno- 
rance on  part  of  trainman  of 
his  presence. 
Central  of  Georgia  Ry.  Co.  v, 

Duffy  (Ga.),  p.  660,   vol.  29 

(6RR  R). 
Liability  for  injury   to   news- 
boy    ordered    from     moving 
street  car. 
Indianapolis   81.    Ry.    Co.  v, 

Hockett  (Ind.),  p.  787,  toI. 

30(7RRR). 
Mere   acquiescence   in    use    of 
track  by  public  does  not  con- 
stitute a  license. 
Wilmurth  v.  Illinois  Cent.  R. 

Co.    (Ky.),    p.    762,  vol.  31 

(8  R  R  R). 
Messenger  boy  employed,  by 
railroad  a  mere  licensee,  rid- 
ing at  his  own  risk,  when  on 
step  of  car  in  freight  yard, 
where  he  had  no  business, 
although  riding  with  tacit 
consent  of  railroad. 
St.  Louis  S.  Ry.  Co.  of  Texas 

V.    Spivey   (Tex.),    p.    697, 

vol.  33  (10  R  R  R). 
Newsboy  on  street  cars. 
Indianapolis    St.    Ry.    Co.  v, 

Hockett  (Ind.),  p.   787,  vol. 

30  (7  R  R  R). 

Person  carrying  meals   to  mail 

clerks. 

Illinois  Cent.  R.  Co.  v.  Hop- 
kins (111.),  p.  3,  vol.  30  (7 
RR  R). 


144 


GENERAL  INDEX 


Person  doing  buiinest  at  rail- 
road station  entitled  to  same 
accommodation   as  a  paaaen- 
gcr. 
Smoak  v.  Savannah,  etc.,  R. 

Co.  (S.  Car.),    p.  240,    vol. 

30  (7  RR  R). 
Proximate  cause  where  boy  or- 
dered, from   movin^r   car  was 
injured  while  alighting. 
Indianapolis   St.    Ry.    Co.  v. 

Hockett  (Ind.),  p.  787,  vol. 

30  (7  R  R  R). 
Question   for    jury  whether   it 
was   safe   for   boy  to  alight 
from    street   car  moving  at 
rate  of  five  miles  an  hour. 
Indianapolis  St.  Ry.    Co.    ». 

Hockett  (Ind.),  p.  787,  vol. 

30  (7  R  R  R). 

Railroad  merely  suffering  boys 
to  play  games  on  part  of  its 
premises  not  liable  for  injury 
to  one  of  them  from  caving 
of  embankment. 
Ann    Arbor    R.   Co.  9.  Kins 

(Ohio),  p.  404,  vol.  30  (7  R 

R  R). 

Railroad*s  negligence  a  ques- 
tion for  jury  where  employee 
of  owner  of  elevator  was  in- 
jured by  switching  operations 
while  loading  cars. 
Chicago,  B.  St  Q.    R.    Co.    v. 

Giffen    (Neb.),   p.  «^45,  vol. 

32  (9  R  R  R). 

Same  care  due  licensees  and 
passengers  in  unloading  bag- 
gage at  depot. 

Holcombe  v.  Southern  Ry.  Co. 
(S.  Can),  p.  482,  vol.  31  (8 
RR  R). 

Special  finding  as  to  when  con- 
ductor ordered  newsboy  from 
street  car  and  general  verdict 
for  plaintiff  not  inconsistent, 
since  it  was  not  found  that 
he  heard  or  could  have  heard 
the  command. 
Indianapolis   St.    Ry.    Co.  v. 

Hockett  (Ind.),  p.  787,  vol. 

30  (7  R  R  R). 

Sufficiency     of    complaint,    in 
action  for  injury,    from   sud- 
den starting  of  car,  to  shipper 
on  car  to  deliver  calf. 
State,  to  Use  of  Mummaugh, 

V.    Western     Maryland    R. 

Co.    (Md.).    p.    759,  vol.  32 

(9R  R  R). 

Sufficiency  of  evidence  of  neg- 
ligence  where   person  carry- 
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ing    meals  to  mail  clerk  wak 

injured    by  falling  over  skid 

on  platform. 

Illinois  Cent.  R.  Co.  v.  Hop- 
kins (111.),  p.  3,  vol.  30  (7 
R  R  R). 


See  Eminent  Domain. 

lilBNS. 

See  Carriers  of  Goods. 
Eminent  Domain. 
Insolvency, 
Local  Assessments. 
Right  of  Way. 

Priority. 
Flanagan    Bank    v.    Graham 
(Ore.),    p.    446,    vol.    29  (4 
RR  R). 

Receiver   of    company,     whose 
line   had   constituted  portion 
of     consolidated      line,    was 
chargeable    with      notice    of 
vendors'    lien      on    properly 
bought  for  use  of  consolidated 
line,      but    subsequently    re- 
moved to  location   belonging 
to    receiver's  company;    and 
lien  holder  was  not  required 
to   first  exhaust  the  real  es- 
tate  of  the  associated  lines; 
nor  was  the  receiver  entitled 
to  replace  it,  after  it  had  been 
used   for   a   number  of  years 
since  its  removal. 
Mercantile     Trust     Co.      v. 
Chicago,  P.    &   St.  I^.  Ry. 
Co.   (C.  C.  A.),  p.  859,  vol. 
31  (8  R  R  R). 
Mercantile  Trust  Co.  v.  Trus- 
tees of  Illinois  College  (C. 
C.    A.),     p.     859,    vol.    31 
(8  R  R  R). 

UFB  BXPBOTANCnr. 
See  Master  and  Servamt. 

UFB  TABIiBS. 
See  Damages. 

LIGHTS. 

See  Carriers  of  Passengers. 
Crossings. 
Stocky  Injuries  to. 

LIMITATIONS  OF  AOTIOKS, 
See  Warehousemen. 

UMITBD  TLOKBT. 
See  Tickets  and  Fares. 
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LIMITJKa  IiI\BILIT7. 

See  Carriers  of  Freight, 
Carriers  of  Goods, 
Carriers  of  Live  Stock, 
earners  of  Passengers, 
Common  Carriers, 
Connecting  Carriers, 
Fires, 
Interstate  Commetce, 

XiIVB  0TOCK. 

See  Carriers  of  Live  Stock, 

LOADING. 

See  Carriers  of  Passengers, 

LOCAL  ASSBSSMBNTS. 

Company  could  not  object  that 
aMesament  was  without   no- 
tice to  it. 
Fair   Haven   &   W.  R.  Co.  v. 

City       of      New       Haven 

(Conn.),  p.  526,  vol.    30    (7 

RR  R). 
Consolidation     of    street    rail- 
ways,   effect    on    assessment 
lien. 
City   of   Lincoln   v.  Lincoln 

St.    Ry.  Co.  (Neb.),  p.  892, 

vol.  30  (7  R  R  R). 
Enforcement   against    railroad 
property   not   used   in  carry- 
ing on  railroad  business. 
Minneapolis,    etc.,    R.  Co.  v. 

Lindquist    (Iowa),    p.  521, 

vol.  30  (7  R  R  R). 
Front  foot  rule. 
Minneapolis,  etc.,  R.   Co.    v. 

Lindquist    (Iowa),    p.    521, 

vol.  30  (7  R  R  R). 
Interest  on  delinquent   assess- 
ments,   construction    of    Ne- 
braska statute. 
City   of   Lincoln   v.  Lincoln 

St.  Ry.  Co.  (Neb.),   p.  892, 

vol.  30  (7  R  R  R). 
I#ien  for  paving  taxes. 
City   of   Lincoln  v.,  Lincoln 

St.  Ry.    Co.  (Neb.),  p.  892, 

vol.  30  (7  R  R  R). 
Local  assessment  lien    against 
street    railway    superior     to 
mortgage  lien. 
City    of    Lincoln  v,    Lincoln 

St.  Ry.  Co.  (Neb.),  p.    892, 

vol.  30  (7  R  R  R). 

Ownership   in    fee   of  railroad 

Sopcrty. 
inneapolis,  etc.,    R.   Co.  v. 
Lindquist    (Iowa),    p.    521, 
vol.  30  (7  R  R  R). 

Provision  of  statute  of  Con- 
necticut as  to  amount  of 
assess  ments  on  railway  com- 

10  R  R  R— 62 


LOCAL  ASSBBSMBNTS-Ow- 
tinued, 

panics  not   repealed    by   Sp. 

Acts  1899,  p.  181. 

Fair  Haven  A  W.    R.    Co.    v. 

City  of  New  Haven  (Conn. ), 

p.  526.  vol.  30  (7  R  R  R). 
Railroad  property,   under   Code 
of  Iowa,  §  819. 
Minneapolis,  etc.,  R.   Co.    v, 

Lindquist    (Iowa),    p.    521, 

vol.  30  (7  R  R  R). 
Street     railways,    construction 
of  Connecticut  statute. 
Fair   Haven   A  W.  R.  Co.  v. 

City       of       New      Haven 

(Conn.),  p.  526,  vol.    30    (7 

RRR). 
Under  Code  of  Iowa,  §  840,  prop^ 
erty  of  railroad,  loss  of  which 
would  dismember  road  as  line 
of  travel,  could  not  be  sold 
under  special  assessment  as 
ordinary  property. 
Minneapolis,  etc.,  R.  Co.    v. 

Lindquist    (Iowa),    p.    521, 

vol.  30  (7  R  R  R). 

LOCAL  CABRIBBS. 

See  Stations  and  Depots. 

LOCATION  OF  TRACK. 
See  Street  /Railways, 

LOGGING  ROADS. 

See  Fires  Set  by  Locomotives. 

LOG  TRAINS. 

See  Carriers  of  Passengers, 

LOOKOUTS. 
See  Crossings, 

Street  Railways, 
Trespassers, 

LOSS    OF      PRBSBNCB      OF 
MIND. 
See  Negligence, 

LOSS  OF  TIMB. 

See  Carriers  of  Passengers^ 
Damages, 
Personal  Injuries, 

LOST  TICKETS. 

See  Tickets  and  Fares, 

LOTTBRY  LAWS. 

See  Interstate  Commetce. 
LOTTBRY  TICKBTS. 

See  Interstate  Commerce. 
LOW  BRIDGB. 

See  Master  and  Servant, 
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See  Baggage, 

liUNATIOS. 

See  Carriers  of  Passengers. 
Personal  Injuries, 

MAOHINBBT. 

See  Master  and  Servant. 

MAIL. 

See  Carriers  of  Mail. 

MAIL  BAGS. 

See  Stations  and  Depots. 

MAIL  OLBRKS. 

See  Stations  and  Depots. 

MAIL  POUOHBS. 

See  Carriers  of  Passengers. 

MALIOB. 

See  Trespassers. 

MALICIOUS  PROSBOUTION. 

See  Arrests. 

Carriers  of  Passengers. 

Intufficiency  of  evidence  to 
show  that  station  agent  was 
acting  within  scope  of  his 
authority  in  procuring  arrest 
of  person  loitering  around 
station. 
Wikle  V.  Louisville   &   N.  R. 

Co.    (Ga.),    p.   333,   vol.  29 

(6RR  R). 

MANAGING  AGBNTS. 

See  Foreign   Corporations. 

MANDAMUS. 

See  Carriers  of  Goods. 
Railroad  Aid. 

MAPS. 

See  Railroads  in  Streets. 

MABKBT  VALUE. 
See  Stock,  Injuries  to. 

MASTER  AND  SERVANT. 

See  Arrests. 

Contributory    Negligence. 
Crossings, 
Electric  Railways, 
Employers'  Liability  Acts 
Evidence. 
Fellow  Servants. 
Independent    Contractors. 
Leases  and  Running  Pow- 
ers, 
Licensees. 
Malicious  Prosecution. 


ICASTBR    AND    8BRVANT— 
Continued. 

See  Negligence. 

Personal  Injuries. 
Relief  Associations. 
Relief  Department. 
Res  Gestce. 
Trespassers. 
Trials. 

Abrofifated  rule  no  defense. 
Boyle   V.    Union  Pac.  R.  Co. 
(Utah),    p.   5,   vol.  31  (8  R 
RR). 
Allegations  in  a  complaint  that 
a  railroad   itself   negligently 
ran   its  train  against  an  em- 
ployee   excluded    the    theory 
that  the  negligent  act  charged 
was     done     by    persona   for 
whose   acts  the  company  was 
not  responsible. 
Chicago,   I.    &  L.  Ry.  Co.  v. 
Barnes    (Ind.),  p.  567,  vol. 
32  (9  R  R  R). 
Appliances,    care  required    In 
adopting. 

Bodie  V.  Charleston   ik  W.  C. 
Ry.    Co.    (8.   Car.),   p.  9S, 
vol.  32  (9  R  R  R). 
Application   of  employers'   lia- 
bility act  of  Missouri. 
Callahan  v.    St.    Louis,  etc., 
Ry.  Co.  (Mo.),  p.    293,  vol. 
29  (6  R  R  R). 
Assumption  of  Risk. 
An    employee     assumes    the 
rislc  of  certain  work,  know- 
ing all  the  facts  except  one, 
which,    in    view    of    those 
known,  is  immaterial. 
Ohio  River  &  C.  Ry.  Co.  v. 
Edwards  (Tenn.),  p.  4(^, 
vol.  33  (10  R  R  R). 
Application    for  employment 
inadmissible     to    establish 
assumption     of    risk    from 
structure  near  track. 
Texas    A    P.    Ry.    Co.    v. 
Swearingen    (C.   C.   A.), 
p.  348,  vol.  31  (8  R  R  R). 
Assumption     of     risk    from 
structure  near  track,  ques- 
tion for  jury. 

Texas     &    P.    Ry.    Co.    r. 
Swearingen    (C.    C.  A.), 
p.  348,  vol.  31  (8  R  R  R). 
Attempting  to   stop  car  run- 
ning down  grade. 
McGrath    v.    Delaware,   L. 
W.  R.  Co.  (N.  J.),  p.  334, 
vol.  29  (6R  R  R). 
Brakeman  injured  by  lumber 
piled  near  switch  track. 
Brad  burn  v.  Wabash  R.  Co. 
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(Mich.),    p.    556,   vol.   32 

(9  R  R  R). 
Bnrden  of  proof. 
Chicago   &  B.   I.  R.  Co.  v. 

Heerey  (111.),   p.   26,  vol. 

32  (9  R  R  R). 
Burden    of    proving    injnred 
employee's   knowledge  that 
end  of  switch   was  not  pro- 
tected with  bumper. 
Pennsylvania     R.     Co.    v. 

Jones  (C.  C.  A.),  p.    Ill, 

vol.  32  (9  R  R  R). 
-Coal  chutes  near  track. 

Louisville   N.    R.    Co.     v. 

Hatl  (Ky.),p.  541,  vol.31 

(8R  RR). 
Danger  incurred  in  obedience 
to  orders  of  superior. 
Long   V.    Illinois  Cent.  R. 

Co.  (Ky.),  p.   349,  vol.  29 

(6  R  R  R). 

Defective  hand  car,  trackman 
riding  on  it  with  knowl- 
edge. 

Western  Ry.  of  Alabama  v. 
Arnett  (Ala.),  p.  132, 
vol.  32  (9  R  R  R). 

Doctrine  explained. 

Bradburn  v,  Wabash  R. 
Co.  (Mich.),  p.  556,  vol. 
32  (9  R  R  R). 

Doctrine     of    assumption    of 
risk   rendered   inapplicable 
by   statute  of   North   Car- 
olina. 
Mott   V.    Southern  Ry.  Co. 

(N.  Car.),  p.    444,  vol.  29 

(6R  R  R). 

Doing     dangerous    work    in 
obedience  to  orders. 
Wrightsvllle   A  T.  R.    Co. 

V,    Lattimore    (Ga.),    p. 

58,  vol.  32  (9  R  R  R). 

Bffect  of  mere  failure  of 
sleeping  car'  porter  to  read 
contract  of  employment  pur- 
porting that  he  assumed  all 
risks  from  railroad  travel. 
New   York    Cent.,   etc.,  R. 

Co.  V.   Difenda&r  (C.  C. 

A.),  p.   391,  vol.  33  (10  R 

R  R). 

Employee  does  not  assume 
risk  arising  from  com- 
pany's neglect  to  furnish 
safe  cars. 

Northern    Pac.    Ry.   Co.  v. 
Tynan  (C.  C.  A.),  p.  394, 
vol.  29  (6  R  R  R). 
Employee    does    not    assume 


MA8TBR    AND    8BRVANT— 

Continued, 

risk  created    by  employer's 

negligence. 

Alabama     Great    Southern 

R.  Co.   V,    Brooks  (Ala.)» 

p.  375.  vol.  29  (6  R  R  R), 

Employee  may  presume  that 

structures  are  not  too  near 

track. 

Texas     &    P.    Ry.    Co.    fr« 

Swearingen  (C.    C.    A.), 

p.  348,  vol.  31  (8  R  R  R). 
Employee  working  under  car 
did  not  assume  risk  of  fail- 
ure to  give  warning. 
Carroll  v.  New  York,  N.  H. 

A    H.    R.    R.  (Mass.),  p. 

313,  vol.  29  (6  R  R  R). 
Engineer  injured  by  reason 
of  unattended  cars,  which 
had  escaped  from  sidings 
being  run  into  on  main 
track. 
Jones  V.  Kansas  City,  etc., 

R.  Co.  (Mo.),  p.  364,  vol. 

33  (10  R  R  R). 
Engineer  killed  in  collision 
with  unattended  cars, 
which  had  been  driven 
from  siding  by  violent 
storm,  instruction. 
Jones  V,  Kansas  City,  etc., 

R.  Co.  (Mo.),  p.  364,  vol. 

33  (10  R  R  R). 
Error  in  not  charging  as  to 
assumption  of  risk  by 
brakeman  of  injury  from 
accumulation  of  ice  on 
switch  track. 
Sankey  v,  Chicago,  R.  I.  A 

P.  Ry.  Co.  (Iowa),  p. 
306,  vol.  29  (6  R  R  R). 
Failure  to  protect  end  of 
switch  with  bumper,  ques- 
tion for  jury,  unless  evi- 
dence of  plaintiff's  actual 
knowled'ge  of  the  fact  ia 
clear. 
Pennsylvania     R.     Co.    v. 

Jones  (C.  C.  A.),    p.  Ill, 

vol.  32  (9  R  R  R). 

Incompetency  of  fellow  serv- 

ant. 

Metropolitan  West  Side 
Elevated  Ry.  Co.  v, 
Fortin  (111.),  p.  77,  vol. 
32  (9  R  R  R). 

Inexperienced  employee     in- 
jured, while  coupling   cars, 
by  reason  of  defects. 
Branz    v,    Omaha   A  C.  B. 
Ry.  A  Bridge  Co.  (Iowa), 
p.  642,  vol.  31  («  R  R  R). 
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Injnry  from  proximity  of 
post  to  servant  who  had  to 
walk  behind  car  of  lumber 
in  pushing  it,  sufficiency 
of  evidence. 

Truly  V,  J.  B.  North  I^um- 
ber   Co.    (Miss.),    p.  358, 
vol.  33  (10  R  R  R). 
Knowledge  of  defective  coup- 
Ung. 

Grout   V.    Tacoma   Eastern 
R.    Co.    (Wash.),  p.    253, 
vol.  33  (10  R  R  R). 
Looped  telltales. 
McGarrity    v.    New    York, 
N.    H.    A    H.   R.  Co.  (R. 
I.),    p.  65,    VOL    32    (9  R 
R  R). 
Low  bridge  not  guarded    by 
telltales. 

Hollingsworth  v.    Chicago, 
etc.,  R.  Co.  (Ind.),  p.  264, 
vol.  30  (7  R  R  R). 
Master's  violation  of  federal 
automatic  coupler  act. 
Philadelphia  A   R.  Ry.  Co. 
V.  Winkler  (Del.),  p.  323, 
vol.  33  (10  R  R  R). 
Motor  man     on    single    track 
road   struck    by    following 
car  while  attempting  to  re- 
place    trolley,   which    had 
slipped   and  thereby  extin- 

fuished  car  lights, 
immons  v.  Southern  Trac- 
tion   Co.    (Pa.),    p.    362, 
vol.  33  (lORR  R). 
Negligence   of    foreman    en- 
gaged   in    same    work,    if 
master   was  not   negligent 
in    selecting    him    for   the 
position. 

Southern  Indiana   Ry.    Co. 
V,  Harrell    (Ind.),    p.  35, 
vol.  32  (9  R  R  R). 
Negligence     of      other    em- 
ployees. 

Scott  V.  Seaboard  Air  Line 
Ry.  Co.  (S.  Car.),  p.  148, 
vol.  32  (9  R  R  R). 
Obstructions  near  track. 
Murray  v.  Boston  A  M.  R. 
R.  (N.  H.),  p.  623,  vol. 
30  (7RRR). 

Obvious  danger  from  hazard- 
ous work. 

Simmons  v.  Southern 
Traction  Co.  (Pa.),  p. 
362,  vol.  33  (10  R  R  R). 

Obvious  danger   incurred    in 
obedience  to  order. 
Truly    V.  J.  K.  North  Lum- 


MASTBB    AND    8BBVANT— 
Continued. 

ber    Co.    (Miss.),  p.  358, 

vol.  33  (10  R  R  R). 
Ordinary  duties. 
Rosemand  v.  Southern   Ry. 

(8.  Car.),  p.  531,   vol.    31 

(8  R  R  R). 
Passing    trains,    where    em- 
ployees  are  engaged  in  re- 
pairing track. 
Sanker  v,  Pennsylvania  R. 

Co.  (Pa.),  p.  54,  VOL  32  (9 

RR  R). 
Proximity  of  switchstand. 
Wright  V.  Chicago,  etc.,  R. 

Co.  (Ind.),  p.  314,  vol.  30 

(7  RR  R). 
Question  for  jury  where  con- 
ductor  boarding   train  was 
struck    by    post   of    cattle 
guard. 
McDannald  v,    Washington 

A  C.  R.  Ry.  Co.  (Wash.), 

p.  593,  vol.  31  (8  R  R  R). 
Reliance  on  insufficient  prom- 
ise to  repair  engine  step. 
Gulf,  C.  A  S.  F.  Ry.  Co.  v, 

Garren  (Tex.),  p.  384,  vol. 

31  (8R  R  R). 
Risk  from  defective  appli- 
ances connected  with  track 
not  assumed  by  employee 
whose  work  was  not  near 
track,  and  who  had  no  duty 
calling  his  attention 
thereto. 
Noe     V.      Rapid    Ry.    Co. 

(Mich.),  p.  654,  vol.  31  (8 

RR  R). 
Section     hand     injured      by 
sparks  and  cinders   thrown 
off  by  engine. 
Duree  v,  Chicago,  M.  A  St. 

P.  Ry.  Co.  (Iowa),  p.  369, 

vol.  29  (6  R  R  R). 
Sudden  jerk  of  freight   train 
causing  injury  to  brakeman. 
Texas   A    Pacitic    Railroad 

Company,  Plff.    in    Brr., 

V,  Abe  Behymer  (U.  S.), 

p.  393,  vol.  31  (8  R  R  R). 
Tree  near  track. 
Drake    v.    Auburn   City  R. 

Co.  (N.  Y.),  p.   269.    vol. 

30  (7  R  R  R). 

Use    of    defective    appliance 
after  promise  to  repair. 
Atchison,  T.  A   S.  F.    Ry, 

Co.  V.  Sledge    (Kan.),  p. 

229,  vol.  33  (10  R  R  R). 

Working  in  dangerous  place, 
instruction. 
Chicago  A  E.  I.  R.    Co.    v. 
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H^etej  (lU.)f  P*   26,    vol. 
32  (9  R  R  R). 
Working  in  gravel  pit. 
Christienaon  v.  Rio  Grande 
Weatern  Ry.    Co.  (Utah), 
p.  216,  vol.  33(10R  RR). 
Working  on  train  running  on 
track  of  another  company.  , 
Keck  V.    Philadelphia  &  R. 
R.  Co.  (Pa.),  p.  541,  vol. 
32  (9  R  R  R). 
Attempt  of  aection  foreman  to 
perform    work    with    inanffi- 
cient    force    no     defenae    in 
action  for  his  injuries. 
Bodie  V.    Charleston  &  W.  C. 
Ry.  Co.  (S.  Car.),  p.  95,  vol. 

32  (9  R  R  R). 
Automatic    couplers,    violation 

of     federal    act     negligence 
per  se. 

Philadelphia  &  R.  Ry.  Co.  v. 
Winkler  (Del.),  p.  323,  vol. 

33  (10  R  R  R). 

Care  due  to  railroad   watchman 
on  tracks. 
Scott   V.    Seaboard  Air  Line 

Ry.    Co.    (S.   Car.),  p.  148, 

vol.  32  (9  R  R  R). 
Care    required     in    furnishing 
appliances. 
Boyd  V,    Seaboard   Air   Line 

Ry.    Co.    (S.   Car.),  p.  123, 

vol.  32  (9  R  R  R). 
Boyle    V,   Union   Pac.  R.  Co. 

(Utah),    p.    5,    vol.  31  (8  R 

R  R). 
Care  required  in  inspecting  ap- 
pliances. 
Randolph  v.  New  York  Cent. 

ft  H.  R.  R.    Co.  (N.  J.),  p. 

637,  vol.  31  (8  R  R  R). 
Care   required  in    maintaining 
switches. 
Boyd  V.    Seaboard   Air   Line 

Ry.    Co.    (S.  Car.),  p.   123, 

vol.  32  (9  R  R  R). 
Care    required    in    moving  en- 
gine in  yard. 
Smith    IK    Atlanta    &  C.  Air 

Line    R.    Co:   (N.  Car.),  p. 

218,  vol.  32  (9  R  R  R). 
Care  required  in   repairing  ap- 
pliances. 
Boyle    V,    Union  Pac.  R.  Co. 

(Utah),    p.    5,    vol.  31  (8  R 

KR), 
Care     required    of    master    in 
furnishing     safe      place      to 
work. 
Roche  V.  Denver   Sc  R.  G.  R. 

Co.  (Colo.),  p.  955,  vol.  31  (8 

R  RR). 


Care  required  of  maater  in   in- 
specting appliancea. 
Roche  V.  Denver  &  R.  G.  R. 

Co.  (Colo.),  p.    955,    vol.  31 

(8R  R  R). 
Care  required  of  maater  in  in- 
specting electric  wires. 
Potts  V.  Shreveport   Belt  Ry. 

Co.  (La.),  p.  566,  vol.  30  (7 

RRR). 

Care  required  of  master  in  pro- 
viding machinery. 
Atlantic    &    D.    Ry.    Co.    v. 
West  (Va.),  p.    291,   vol.  29 
(6  R  R  R). 

Care     required    of    maater    to 
notify   trainmen   in  order  to 
prevent  collisions. 
Northern     Pac.    Ry.    Co.    v. 

Mix  (C.  C.  A.),  p.  739,  vol. 

29  (6R  R  R). 

Care  required  of  master  to  pre- 
vent freight  trains  from  jerk- 
ing and  jarring. 
Texas     Sl    Pacific     Railroad 
Company,    Pl£f.  in  Err.,  v: 
Abe    Behymer    (U.    S. ),  p. 
393,  vol.  31  (8  R  R  R). 

Common  carrier  is  not  charge- 
able with  notice  that  Texaa 
cattle  carried  by  it  are  dan- 
gerous and  vicious  and  liable 
to  injure  employees. 
Clark  V,  Missouri,  etc.,  R. 
Co.  (Mo.),  p.  328,  vol.  33 
(10  R  R  R). 

Complaint  in  action  for  in- 
juries cauaed  by  negligence 
of  employeea  of  railroad  com- 
pany* good  though  it  does  not 
give  the  names  of  agenta  or 
servants. 
Bolin  V,  Southern  R.  Co.  (S. 

Car.),    p.    320,  vol.  30  (7  R 

R  R). 

Compliance   with  federal  auto- 
matic coupler  act. 
Philadelphia  &  R.  Ry.  Co.  v. 
Winkler  (Del.),  p.  323,  vol. 
33  (10  R  R  R). 

Concurrent   negligence  of   fel- 
low servant  and  maater,    lia- 
bility. 
Bodie  V.  Charleston   Sl  W.  C. 

Ry.  Co.    (S.  Car.),    p.    96, 

vol.  32  (9  R  R  R). 

Consent  of  servant  to  tranafer 
of  services,  question  for  jniy* 
Norman   v,    Middlesex   A    8. 

Traction    Co.     (N.    J.),   p. 

392,  vol.  31  (8  R  R  R). 
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Contlnuout   act  of  foreman  in 
placing   and   failing     to   re- 
move    torpedo     from    track, 
where,    as    reault   of   prank, 
employee  was  injured. 
Sullivan    v.    Louisville  &  N. 
R.    Co.    (Ky.).   P-  368,  vol. 
31  (8  R  R  R). 
Contributory  Negligence. 
And  negligence  after  discov- 
ery of  plaintiff's  peril. 
Smith    V.  Atlanta  ft  C.  Air 
Line    Ry.  Co.    (N.  Car.), 
p.  218,  vol.  32  (9  R  R  R). 
Application  of  lex  loci. 
Morisette  v,  Canadian  Pac. 
Ry.    Co.     iVt.),    p.    383, 
vol.  33  (10  R  R  R). 
Attempting  to  stop   car   run- 
ning down  grade  with  rot- 
ten sprag. 

McGrath   v.    Delaware,    L. 
ft    W.    R.   Co.  (N.  J.),  p. 
334,  vol.  29  (6  R  R  R). 
Brakeman      discovering     de- 
fective  condition   of  coup- 
ling   only    at   moment     of 
attempting    to   use    it    not 
guilty  of  contributory  neg- 
ligence a^s  matter  of  law. 
Murphy  v,  Baltimore,   etc., 
R.  Co.  (Ky.),  p.  295,  vol. 
30  (7R  R  R). 
Brakeman  injured  by   reason 
of  defective  brake  was  not 
required    to    give    it    more 
minute  inspection. 
McDonald       v.      Michigan 
Cent.  R.  Co.    (Mich.),  p. 
288,  vol.  30  (7  R  R  R). 
Brakeman       injured        while 
standing  with  his   back    in 
direction    from    which    car 
might  be  kicked. 
Dolphin    V,    New  York,  N. 
H.  ft  H.  R.  Co.    (Mass.), 
p.  341,  vol.  29  (6  R  R  R). 
Brakeman  killed  while  work- 
ing   from    inside   of  curve 
while  attempting   to  couple 
cars  on  side  track. 
Northern  Pac.    Ry.  Co.    v. 
Tynan    (U.    S.),    p.    394, 
vol.  29  (6R  R  R). 
Brakeman  stepping  into  ditch 
filled     with    snow,      while 
passing  before  moving  cars, 
to    couple    them,    was    not 
guilty  of  contributory  neg- 
ligence, as  matter   of   law. 
De  Cair  v.  Manistee    ft    G. 
R.     R.    Co.    (Mich.),    p. 
378,  vol.  31  (8  R  R  R). 


Brakeman  using  foot  to  pustk 
bumper  in  place. 
Blmore     v.    Seaboard    Air 
Line  Ry.    Co.   (N.  Car.), 
p.  663,  vol.  31  (8  R  R  R). 
Burden    ot  proving  that  de- 
ceased engineer  was  guilty 
of  contributory  negligence.. 
Central  of  Georgia  Ky.  Co. 
V.    Vining    (Ga.),  p.  312, 
vol.  29  (6  R  R  R). 
Burden   on   plaintiff  to  show 
that,    notwithstanding    bia 
own  negligence,    defendant 
could  have  avoided  running 
engine   into    him   while  he 
was  painting  switch  target. 
Smith  V,  Atlanta  ft   C.  Air 
Line   R.    Co.    (N.  Car.), 
p.  218,  vol.  32  (9  R  R  R). 
Care  required  of   flagman  for 
his  self-protection,  instruc- 
tion. 

Erickson    v.    Kansas  City, 
etc.,  R.  Co.  (Mo.),  p.  300, 
vol.  30  (7  R  R  R). 
Care  required  of  trackman  for 
his  own  safety. 
Kitzbergertf.  Chicago,  etc., 
R.    Co.    (Neb.),    p.    275, 
vol.  30  (7  R  K  R). 
Conductor  jumping   from  car 
to  avoid  danger  from  colli- 
sion. 

Seccombe  v,    Detroit  Elec- 
tric  Ry.    (Mich.),  p.  343, 
vol.  31  (8  R  R  R). 
Conductor's  failure  to  exam- 
ine cars  before  taking  them 
in    train    was    not,    where 
car  inspector  at  station. 
Barksdale  v.    Charleston   ft 
W.  C.  Ry.    Co.  (S.  Car.), 
p.  600,  vol.  31  (8  R  R  R). 
Conductor     stepping    on    de- 
fective    brake   in    passing 
from  one  car  to  another. 
Boyle   V,     Union   Pac.    R- 
Co.  (Utah),  p.    S,    vol.  31 
(8  R  R  R). 
Direction  of   verdict    for  de- 
fendant where  lever  used  in 
connection  with  semaphone 
Fignal  was  reasonabl3'  safe, 
and  injured   brakeman   did 
not  use  it  with  proper  care. 
Chapman  v.  Pere  Marquette 
R.    Co.    (Mich,),    p.  661, 
vol.  31  (8  R  R  R). 

Disobedience  of  rules. 
Nordquist  v.   Great   North- 
ern Ry.  Co.    (Minn.),    p. 
340,  vol.  31  (8  R  R  R). 
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Doiofl:    dangerous     work    in 
obedience  to  orders. 
Wriirhtsville  &    T.    R.    Co. 

V,    Lattimore    (Ga. ),    p. 

/«,  vol.  32  (9  R  R  R). 
Employee  injured  by  passing 
car     while     working    near 
track. 
Riddle  V,  Forty-Second  St., 

M.    A   St.    N.   Ave.    Ry. 

Co.  (N.  y.),    p.    373,  vol. 

29  (6  RR  R). 
Enforcement  in  Vermont  of 
Canadian  statute  providing 
tbat  contributory  negli- 
gence and  assumption  of 
risk  shall  not  prevent  re- 
covery for  injuries  to  a 
servant  not  against  public 
policy. 
Morisette  v.  Canadian  Pac. 

Ry.  Co.  (Vt.),  p.  383,  vol. 

33  (lORRR). 

Engineer,  killed  in  collision 
with  cars  escaped  from  sid- 
ing, after  continuing  in 
employment  with  knowledge 
of  absence  of  derailing 
switch. 
Jones  V.  Kansas  City,  etc., 

R.  Co.  (Mo.),  p.  364,  vol. 

33  (10  R  R  R). 

Evidence  as  to  custom  of 
yardmasters  to  ride  on  side 
ladders  of  freight  cars  while 
setting  in  and  taking  out 
cars  from  switch  tracks  in 
yards. 
Boyce    v,    Wilbur    Lumber 

Co.     (Wis.),  p.  41,  vol.  33 

(10  R  RR). 

Failure  of  fireman  injured  in 
collision    to  give  engineer 
proper  signals. 
Texas     &   P.    Ry.    Co.    v. 

Reagan    (C.    C.    A.),    p. 

345,  vol.  29  (6  R  R  R). 

Going  between  cars  to  make 
coupling  in  obedience  to  or- 
der. 

Elmore  v.  Seaboard  Air 
Line  Ry.  Co.  (N.  Car.), 
p.  663,  vol.  31  (8  R  R  R). 

Groing  between  standing  cars. 
Dillon    V.    Iowa   Cent.   Ry. 
Co.  (Iowa),    p.    336,    vol. 
29  (6  R  RR). 

Hazardous  work  in  removing 
hand   car  from  track  under 
orders. 
Illinois  Cent.  R.  Co.  v,  At- 
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well  (111.),  p.  317,  vol.    29 
(6RR  R). 

Injured   at   place  where   not 
required  to  be  in    perform- 
ance of  duties. 
Phillips  V.    Central   R.  Co. 

of  New  Jersey  (N.  J.),  p. 

15,  vol.  31  (8  R  R  R). 

Injury  to  brakeman's  foot, 
crushed  between  couplers, 
was  caused  by  contributory 
negligence  and  not  by  de- 
fective couplers. 
Elmore  v.  Seaboard  Air 
Line  Ry.  Co.  (N.  Car.), 
p.  410,  vol.  29  (6  R  R  R). 

Instruction  erroneous  for 
ignoring  question  of  due 
care  for  his  safety  by  his 
associates,  and  due  care  on 
his  part  in  giving  signal 
to  move  train  he  was  un- 
loading. 

Williams  v,  Iowa  Cent.  Ry. 

Co.  (Iowa),  p.  20,   vol.  32 

(9  R  R  R). 

Insufficiency  of  allegation   of 

obvious  danger. 

Alabama     Great    Southern 

R.    Co.  V.  Brooks  (Ala.), 

p.  375,  vol.  29  (6  R  R  R). 

Insufficiency  of  evidence. 
Gulf   &   S.    I.    Ry.  Co.  V, 
Bussy    (Miss.),    p.     537, 
vol.  32  (9  R  R  R). 

Looped  telltales,  question  for 
jury. 
McGarrity    v.    New    York, 

N.  H.    ft    H.   R.  Co.  (R. 

I),    p.    65,    vol.    32    (9  R 

RR). 

Making  running  drill. 
Wrightsville   ft   T.    R.  Co. 
V,  Lattimore  (Ga.),  p.  58, 
vol.  32  (9  R  R  R). 

Motorman's  failure  to  look 
for  approaching  car  at 
crossing. 

Bobb  V,  Union  Traction 
Co.  (Pa.),  p.  383,  vol.  32 
(9R  R  R). 

No  defense  where  failure   to 

furnish  self -couplers. 

Elmore     v.    Seaboard    Air 

Line   Ry.    Co.  (N.  Car.), 

p.  663,  vol.  31  (8  R  R  R). 

Nonsuit  properly  directed  be- 
cause deceased  brakeman 
was  making  coupling  in  a 
manner  contrary  to  instruc- 
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tiona,  and  in  tpite  of  warn- 
ings. 

Scblemmer  v.  Buffalo,  R.  A 
P.  Ry.  Co.  (Pa.),   p.  240, 
▼ol.  33  (10  R  R  R). 
Nonsuit    where    both    neg^li- 

gence     and       contributory 

negligence. 

JBkl  wards      v.      Central     of 
Georgia    Ry.    Co.    (Ga.), 
p.  120,  vol.  32  (9  R  R  R). 
Obstructions  near  track. 

Murray  v,  Boston  A  M.  R. 
R.  (N.  H.)«  p.    623,    vol. 

30  (7RR  R). 
Pleading. 

Alabama  Great  Southern  R. 
Co.  V.  Brooks  (Ala.),  p. 
375,  vol.  29  (6  R  R  R). 

Scott  V,  Seaboard  Air  L/ine 
Ry.  Co.  (a.  Car.),  p.  148, 
vol.  32  (9  R  R  R). 
Pleading  obvious  danger. 

Alabama  Great  Southern 
R.  Co.  V.  Brooks  (Ala.), 
p.  375,  vol.  29  (6  R  R  R). 

Question  for  jury. 
Setterstrom  v.    Brainerd   A 
N.    M.    Ry.  Co.  (Minn.), 
p.  500,  vol.  31  (8  R  R  R). 

Question  for  jury  where 
brakeman  had  been  killed 
by  log  projecting  from 
loaded  car,  while  he  was 
making  up  train. 
Roche  V,  Denver  A  R.  G. 
R.  Co.  (Colo.),  p.  955,  vol. 

31  (8  R  R  R). 

Question  for  jury  where  con- 
ductor boarding  track  was 
struck  by  post  of  cattle 
guard. 

McDannald  v,  Washington 
AC.  R.  Ry.  Co.  (Wash.), 
p.  593,  vol.  31  (8  R  R  R). 

Question  for  jury  where 
employee  painting  switch 
target  was  run  into  by 
train. 

Smith  V.  Atlanta  &  C.  Air 
Line  R.  Co.  (N.  Car.), 
p.  218,  vol.  32  (9  R  R  R). 

Riding  in  dangerous  place. 
Erie  R.  Co.  v.  Kane  (C.  C. 
A.),    p.    423,    vol.  31  (8  R 
R  R). 

Riding  on    steps  of   moving 
car  for  sake  of  view. 
Howard    v.    Southern    Ry. 
Co.  (N.  Car.),  p.  625,  vol. 
32  (9  R  R  R). 
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Standing  astride  of  rail  when 

placing       crowbar      under 

wheel  of  car  to  be  unloaded. 

Street's  Kz'z  v.    Norfolk  A 

W.   Ry.    Co.  (Va.),  p.  43, 

vol.  32  (9  R  R  R). 

Switchman  struck  by  pile  of 
lumber  while  swinging 
himself  to  brakebeam  was 
not  guilty  of  contributory 
neglifcence, 
Bradburn  v,  Wabash  R.  Ca 

(Mich.),    p.    556,    voL  32 

(9RRR). 

Trackman  riding  on  hand 
car  holding  on  to  defective 
brace  when  chargeable 
with  notice  of  its  condition. 
Western  Ry.  of  Alabama  v. 
Arnett  (Ala.),  p.  132,  voL 
32  (9  R  R  R). 

Trackman  riding  on  hand  car 
holding  on  to  defective 
brace,  when  chargeable 
with  notice  of  its  condition, 
was  not  necessarily  guilty 
of. 

Western  Ry.  of  Alabama 
V.  Arnett  (Ala.),  p.  132, 
vol.  32  (9R  R  R). 

Track     repairer     killed     by 
passing  train. 
Sanker  v,  Pennsylvania  R. 

Co.  (Pa.),  p.   54,    vol.  32 

(9RRR). 

Violation  of  rules. 
Erie  R.  Co.  v.  Kane  (C.  C. 
A.),    p.    423,  vol.  31  (8R 
RR). 

Violation  of  rules. 
Scott  V,  Eastern  Ry.  Co.  of 
Minnesota      (Minn.),    p. 
647,  vol.  31  (8  R  R  R). 

Violation  of  rules   requiring 
firemen  to  assist  in   watch- 
ing for  obstructions. 
Erie  R.  Co.  v.  Kane  (C.  C. 

A.),    p.    423,  vol.  31  (8R 

RR). 

Damages. 

Duty   of  injured  employee  to 
prevent   aggravation  of  in- 
juries, instruction. 
Texas    A  Pacific    Railroad 
Company,    Plff.    in  Err., 
V,  Abe  Behymer  (U.  S.), 
p.   393,  vol.  31  (8  R  R  R). 
Erroneous  instruction  permit- 
ting  recovery   of   punitive 
damages     where    employee 
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was   injured   by  coal  chute 
near  track. 

Loniaville  N.  R.  Co.  v» 
Hall    (Ky.),    p.   541,  vol. 

31  (8  R  R  R). 
Batimatioii  of  earning  capac- 
ity. 

Jones  V.  Kansas  City,  etc., 

R.  Co.  (Mo.),  p.  364,  vol. 

33  (10  R  R  R). 
Evidence  as  to  size  of  *  plain- 
tiff's family  not  admissible. 
Louisville   &   N.   R.  Co.  v. 

CoUinsworth    (Fla.),     p. 

16,  vol.  31  (8  R  R  R). 

Evidence  warranted  instruc- 
tion on  punative  damages, 
in  action  for  death  of  fire- 
man caused  by  collision  be- 
tween sections  of  broken 
train. 

Louisville,  etc.,  R.  Co.  v. 
Gilliam  (Ky.),  p.  272, 
vol.  30  (7  R  R  R). 

Harmless  error  in  instructing 
as  to  probable  earnings. 
Jones  V,    Kansas  City,  etc., 

R.  Co.   (Mo.),  p.  364,  vol. 

33  (10  R  R  R). 

Insufficiency  of  evidence  to 
show  that  master  was  liable 
in  punitive  damages  for 
wrongful  act  of  servant. 
Rueping  v.  Chicago  &  N. 
W.  Ry.  Co.  (Wis.),  p.  15, 
vol.  30  (7  R  R  R). 

Prejudicial  error  in  instruct- 
ing as  to  whether  punitive 
damages  could  be  recovered 
for  act  of  servant. 
Rueping  v.  Chicago  Sl  N. 
W.  Ry.  Co.  (Wis.),  p.  15, 
vol.  30  (7  R  R  R). 

Principal  not  liable  for  puni- 
tive damages  unless  he  di- 
rected wrongful  act  to  be 
done  or  subsequently 
a£Brmed  it,  whether  the 
negligence  of  servant  be 
ordinary  or  gross. 
Rueping  v,  Chicago  St  N. 
W.  Ry.  Co.  (Wis,),  p.  15, 
vol.  30  (7  R  R  R). 

Probable  length  of  life  of  dis- 
charged employee  may  be 
relevant  on  question  of 
damages. 

Daniels  v,    Boston  St  M.  R. 
Co.    (Mass.),  p.    549,  vol. 

32  (9  R  R  R). 
Punitive  damages  recoverable 
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for  willful  tort  of  servant. 
Reeves  v.  Southern  Ry.  (8. 
Car.),    p.    531,  vol.  33  (10 
R  R  R). 
Punitive  damages  where  in- 
jury to  servant  from  wanton 
or  willful  acts. 
Boyd  V.  Seaboard  Air  Line 
Ry.  Co.  (S.  Car.),  p.  123, 
vol.  32  (9  R  R  R). 
Verdict  reduced  to  $6,000,  in 
action    for    injury    to   con- 
ductor. 

McDannald    v,  Washington 
Sl  C  R.  Ry.  Co.  (Wash.), 
p.  593,  vol.  31  (8  R  R  R). 
Wrongful  discharge. 
Daniels  v.  Boston   St  M.  R. 
Co.    (Mass.),    p.  549,  vol. 
32  (9  R  R  R). 
Danger   of     unloading     vessel 
having   a  defective  bulkhead 
was  not  obvious. 
Vartanian      v.      New    York, 
etc.,    R.     Co.    (R.    L),     p: 
380,    vol.    33     (10  R  R    R). 

Defect  in  track  not  proximate 

cause    where    motorman  was 

injured  in  collision. 

Seccombe  v.  Detroit  Electric 

Ry.   (Mich.),  p.  343,  vol.  31 

(8  R  RR). 

Degree    of    care     required    in 
maintaining    tracks   and  ap- 
pliances. 
Pennsylvania    Co.    v,    Fish- 

ack    (C.  C.  A.),    p.  85,  vol. 

32  (9  R  R  R). 

Degree     of    care    required    in 
operating  road. 
Pennsylvania    Co.    v.    Fish- 

ack  (C.  C.  A.),  p.    85,  vol. 

32  (9R  R  R). 

Duty   to  construct  and    main- 
tain safe  bridges. 
Copeland    v.    Wabash  R.  Co. 

(Mo.),    p.  508,  vol.  31  (8  R 

R  R). 

Duty  to  furnish  proper  appli- 
ances, instruction. 
Choctaw,.  Oklahoma,  St  Gulf 
Railroad  Company,  Plff.  in 
Err.,  V,  Thomas  Tennessee 
(U.  S.),  p.  223,  vol.  33  (10 
RR  R). 

Duty  to  observe  rules,  with   re- 
spect to  warnings,  in  moving 
engines  in  yards. 
Smith    V.    Atlanta   St  C.  Air 

Line   R.    Co.  (N.  Car.),  p. 

218,  vol.  32  (9  R  R  R). 
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Dnty  to  promulgate  rules. 
Boyle   V.  Union  Pac.  R.  Co. 

(Utah),    p.    5,   vol.  31  (8  R 

RR). 
Doty  to  aecnre  unattended  can 
on  tiding,  inttroction. 
Jonea   v,    Kanaaa  City,  etc., 

R.  Co.  (Mo.),  p.  364,  vol.  33 

(10  R  RR). 
Daly  to  warn  employee  of 
danger  of  riding  around  yard, 
where  he  haa  no  dutiea  con- 
nected with  cara,  on  car 
atepa. 
8t.    Louia     S.    Ry.    Co.    of 

Texaa     v.    Spivey    (Tex.), 

p.  697,  vol.  33  (10  R  R  R). 
Dnty  to  warn  aervant  of  perila 
of  employment. 
Gay'a   Adm'r     v.     Southern 

Ry.  Co.  (Va.),  p.   537,  vol. 

31  (8  R  R  R). 

Duty  to  warn  servant  of  special 
risk  cannot  be  delegated  ao  aa 
to  relieve  master  of  responsi- 
bility. 
Mercantile     Trust     Co.  •   v. 

Pittsburgh,    etc.,    Ry.  Co. 

(C.  C.  A.),  p.  354,  vol.  29  (6 

R  RR). 

Bffect  on  liability  of  company 
that  brakeman  killed   by  low 
bridge  had  no  knowledge   of 
telltalea. 
HoUingsworth    v.      Chicago, 

etc.,  R.    Co.    (Ind.),  p.  264, 

vol.  30  (7  R  R  R). 

Employee  working  under  car 
had  right  to  assume  that 
train  would  not  be  backed  on 
track  at  unreasonable  rate  of 
apeed. 

Carroll  v.  New  York,  N.  H. 
&  H.  R.  R.  (Maas.),  p.  313, 
vol.  29  (6  R  R  R). 

Srror,  in  action  for  injury   to 
employee,  not  to  direct  non- 
suit where  negligence  of  train 
dispatcher  was  alleged. 
Brommer  v.    Philadelphia  Sl 

R.  Ry.  (Pa.),    p.    529,    vol. 

31  (8  R  R  R).  - 

Evidence. 

Admissibility  of  evidence  of 
custom  to  go  in  front  of 
moving  cars  in  coupling 
them. 

De   Cair  v*    Manistee  &  G. 
R.  R.  Co.  (Mich.),  p.  378, 
vol.  31  (8  R  R  R). 
Admissibility  of  evidence   to 


show  promise  to  repair  en- 
gine step. 
Gulf,  C.  ft  8.  F.  Ry.  Co.  v. 

Garren  (Tez.),  p.  384,  vol. 

31  (8  R  R  R). 
Admiaaibility  of  evidence  to 
show  that  the  employee  in 
charge   of   a   switch  knew 
that  it  was  defective. 
Birmingham  Traction   Co. 

V.  Reville    (Ala.),  p.  524, 

vol.  32  (9  R  R  R). 
Admiaaibility  of  testimony 
of  counsel  for  plain ti£f  to 
ahow  that  Utter  relied  on 
promiae  to  repair  engine 
atep. 
Gulf,    C.    &,  8.  F.  Ry.  Co. 

V.   Garren  (Tex.),  p.  384, 

vol.  31  (8  R  R  R). 
Admissibility  of  testimony 
of  injured  brakeman  as  to 
his  reason  for  attempting 
to  pass  in  front  of  moving 
car. 
De  Cair  v,  Manistee   Sl*  G. 

R.  R.  Co.  (Mich.),  p.  378, 
,  vol.  31  (8  R  R  R). 
Application  for  employment 
inadmissible  to  establish 
assumption  of  risk  from 
structures  too  near  track. 
Texaa    it    P.    Ry.    Co.    v. 

8wearingen    (C.    C.   A.), 

p.  348,  vol.  31  (8  R  R  R). 

Competent     to    show      usual 

method    of  defendant    and 

other  roads  of  loading  cars. 

Bodie   V.    Charleston   &  W. 

C.    Ry.   Co.  (8.  Car.),  p. 

95,  vol.  32  (9  R  R  R). 
Credibility   of  employees  as 
witnesses. 
Seaboard    Air     Line     Ry. 

V.  Walthour   (Ga.),  pw  18, 

vol.  31  (8  R  R  R). 
Declaration  of  injured  brake- 
man  a  statement  regarding 
past   fact,  and    not  admis- 
sible as  res  gestae. 
Bumgardner     v.    Southern 

Ry.  Co.  (N.  Car.),  p.  443, 

vol.  31  (8  R  R  R). 

Evidence   aa   to  condition  of 

roadbed     in     other    places 

properly  excluded. 

Briggs   V.    East  Broad  Top 

R.  AC.  Co.  (Pa.),  p.  316, 

vol.  33  (10  R  R  R). 

Examination  of  conductor  to 
bring  out  fact  that  he 
remained  silent  when  brake- 
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man    told  him,    after  acci- 
dent to  latter,  that  he  tried 
to  couple  air  brakes  accord- 
ing to  conductor's  orders. 
Alabama     Great    Southern 

R.  Co.  V.  Brooks   (Ala.), 

p.  375,  vol.  29  (6  R  R  R). 
Existence  and  use  of  derail- 
ing^ switches,  in  action  for 
death  of  engineer,  caused 
by  escape  of  cars  from  sid- 
ing. 
Jones  V.  Kansas  City,  etc., 

R.  Co.  (Mo.),  p.  364,  vol. 

33  (10  R  R  R). 
Bxpert       testimony     as     to 
whether    cinder     injuring 
section  hand  was  hot. 
Duree  v,  Chicago,  etc.,  Ry. 

Co.  (Iowa),  p.  369,  vol.  29 

<6  RR  R). 
Expert   testimony  of  injured 
brakeman    as   to   necessity 
of  proximity   of  switch  to 
track. 
Morisette  v.  Canadian  Pac. 

Ry.     Co.    (Vt.),    p.    383, 

vol.  33  (10  R  R  R). 
Incompetency   of  motorman, 
how  shown. 
Metropolitan     West      Side 

Elevated     Ry.      Co.      v. 

Portin    (111.),    p.  77,  vol. 

32  (9R  R  R). 

Legal    conclusion,     question 
calling    for    opinion  as   to 
whether    person    riding   in 
certain    position   could  fall 
from  hand  car. 
Western    Ry.    of    Alabama 
V.  Arnett  (Ala.),   p.  132, 
vol.  32  (9  R  R  R). 
Manner     in    which    telltales 
were  looped. 

McGarrity  v.  New  York,  N. 
H.  A  H.  R.  Co.  (R.  I.), 
p.  65,    vol.    32  (9  R  R  R). 

Opinion  of  brakeman  struck 
by  switch  lantern,  while 
riding  on  side  of  car,  was 
admissible  to  show  size  and 
shape  of  such  lanterns. 
Morisette  v.  Canadian  Pac. 
Ry.  Co.  (Vt.),  p.  383,  vol. 

33  (10  R  R  K). 

Other  looped  telltales. 
McGarrity    v.    New    York, 
N.    H.    A   H.    R.  Co.  (R. 
I.),    p.    65,    vol.    32   (9R 
RR). 
Presumption     of    negligence 
from  injury  to  servant. 
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Land   V,    Southern  Ry.  (S. 

Car.),    p.    155,   vol.  32(9 

RR  R). 
Res  gestae,  in  action  for  in- 
juries to  an  employee  caused 
by  a  broken  rail,  declara- 
tions of  the  division  fore- 
man, made  half  an  hour 
after  the  accident,  are  in- 
admissible. 
Briggs   V.    East  Broad  Top 

R.  A  C.  Co.  (Pa.),  p.  316, 

vol.  33  (10  R  R  R). 
Res  gestae,  statement  of  con- 
ductor of  car  causing  in- 
jury, made  while  it  was 
still  moving  and  plaintiff's 
leg  was  still  pinioned,  that 
he  thought  plaintiff  was  at 
dinner,  was  admissible. 
Kansas   City  Southern  Ry. 

Co.  V.    Moles  (C.   C.  A.)* 

p.  22,  vol.  31  (8  R  R  R). 
Rules  of  company  admissible 
as  tending  to  show  that 
brakeman  struck  by  switch 
lantern,  while  riding  on 
side  of  car,  was  not  obliged 
to  be  in  such  position  at 
the  time. 
Morisette  v.  Canadian  Pac. 

Ry.  Co.  (Vt.),  p.  383,  vol. 

33  (10  R  R  R). 
Rules  of  company  to  prevent 
escape  of  cars  from  siding. 
Jones  V.  Kansas  City,  etc., 

R.    Co.      (Mo.),      p.    364, 

vol.  33  (10  R  R  R). 
Rules  of  other  companies. 
Devoe   v.  New  York  Cent., 

etc.,    R.   Co.  (N.   Y.),  p. 

949;  vol.  30  (7  R  R  R). 

Testimony  of  injured  brake- 
man's  counsel,  based  on 
knowledge  of  locus  in  quo, 
as  to  distance  between  stir- 
rup and  grab  iron,  by  which 
the  brakeman,  as  he 
claimed,  was  supporting 
himself  on  the  side  of  a  car 
when  struck  by  switch  lan- 
tern, was  admissible  as 
bearing  on  the  question  of 
assumption  of  risk. 
Morisette  v.  Canadian  Pac. 

Ry.  Co.  (Vt.),  p.  383,  vol. 

33  (lORR  R). 

Testimony  of  third  party  as 
to  silence  of  conductor 
when  brakeman  told  him 
after  accident  to  latter, 
that   he  tried  to  couple  air 
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brakes    according^    to    con- 
ductor's orders. 
Alabama  Great  Southern  R. 
Co.    V.  Brooks    (Ala.)»  p* 
375,  vol.  29  (6  R  R  R). 
Use  of  derailing   switches  by 
other  companies. 
Jones      V.      Kansas     City, 
etc.,  R.  Co.  (Mo.),  p.  364, 
vol.  33  (10  R  R  R). 
Usual    position   to  occupy  on 
hand  car. 

Western  Ry.  of  Alabama  v. 
Arnett  (Ala.),  p.  132,  vol. 
32  (9  R  R  R). 
Whether  foreman  gave  orders 
as   to    position     employees 
should  occupy  on  hand  car, 
and  how  it  should  be   oper- 
ated. 

Western  Ry.  of  Alabama  v* 
Arnett  (Ala.),  p.  132,  vol. 
32  (9  R  R  R). 
Evidence  showed  that   section 
hand     injured      by     escaped 
steer  knew  that    it  was  dan- 
gerous. 

Clark   V.    Missouri,    etc.,    R. 
Co.    (Mo.),    p.    328,  vol.  33 
(10  R  R  R). 
Existence  of  relationship. 
St.  Louis   S.    W.    Ry.  Co.  v. 
Smith  (Ark.),   p.  1,  vol.  31 
(8  RR  R). 
Existence  of  relationship  where 
switching    crew    worked   for 
two  companies. 
Gulf,  C.  &  S.  B*.  Ry.    Co.    v, 
Shelton  (Tez.),  p.  634,  vol. 
31  (8R  R  R). 
Fact  that  injured  employee  had 
remained  in  the  employment, 
with    knowledge   of  master's 
failure  to  comply  with  statute 
requiring  use  of  self -couplers, 
no  excuse  for  such  failure. 
Elmore  f.  Seaboard  Air  Line 
Ry.    Co.    (N.  Car.),  p.  663, 
vol.  31  (8  R  R  R). 

Fact  that  there  was   no  derail- 
ing switch  at  point  where  cars 
escaped    from    siding  did  not 
show  negligence  per  se. 
Jones    V,    Kansas   City,  etc., 

R.    Co.    (Mo.),   p.  364,  vol. 

33  (10  RR  Rj. 

Failure  of  master  to  warn  sec- 
tion hand  of  vicious  nature 
of  steer,  which  had  escaped 
from  wreck,  was  not  the 
proximate  cause  of  injury, 
sustained  by  falling  into  pit. 
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in     evading      the      animal's 

charge. 

Clark    V.    Missouri,    etc.,  R. 

Co.    (Mo.),  p.    328,  vol.    33 

(10  R  R  R). 
Failure  of  proof  in   action    for 
injury  to  brakeman. 
Hurt     V.    Louisville  &  N.  R. 

Co.  (Ky.),  p.  532,  vol.  32  (9 

RR  K). 
Failure  to  promulgate  other 
rule  for  backing  cars  not  neg- 
ligence for  which  motorman 
injured  in  collision  could  re- 
cover. 
Seccombe  v.  Detroit  Electric 

Ry.  (Mich.),  p.  343,  vol.  31 

(8R  R  R). 
Failure  to  protect  end  of  switch 
with       bumper,      negligence 
question  for  jury. 
Pennsylvania      R.      Co.      v. 

Jones    (C.    C.    A.),  p.  Ill, 

vol.  32  (9  R  R  R). 

Foreign  car,  not   liable  for  in- 
jury to  brakeman  from  defect- 
ive grab  iron  on  roof. 
Anderson  v,  Erie   R.  Co.  (N. 
J. ),  p.  19,  vol.  31  (8  R  R  R). 

Foreign  cars,  presumption  that 
they  are  received  by  defend- 
ant, as  a  common  carrier,  for 
transportation. 
Anderson   9.  Erie  R.  Co.  (N. 

J.),    p.    19,    vol.   31  (8RR 

R). 

Inspection   of   appliances,    de- 
gree of  care. 
McGrath  v,   Delaware,  L.    A 

W.    R.    Co.  (N.  J.),  p.  337, 

vol.  31  (8  R  R  R). 

Inspection  of  electric  wires. 
Potts  V.  Shreveport  Belt  Ry. 
Co.  (La.),  p.  566,  vol.  30  (7 
RR  R). 

Instruction  as  to  necessity  of 
injured  employee  proving  a 
foreign  statute,  which  was 
lex  loci,  was  properly  refused. 
Morisette    v.    Canadian  Pac. 

Ry.    Co.    (Vt.),  p.  383,  vol. 

33  (10  R  R  R). 

Instruction,  in  action  for  in- 
jury to  brakeman  in  a  colli- 
sion, erroneous  for  assuming 
that  train  became  separated, 
and  that  collision  afterwards 
occurred. 
Bumgardner  v.  Southern  Ry. 

Co.  (N.  Car.),  p.    443,    vol. 

31  (8  R  R  R). 
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InsnfBciency   of    allegation   of 
defendant's     negligence     in 
causing   death   of   brakeman 
killed  while  between  cars. 
Alabama   Great  Southern   R. 

Co.    V,    Brooks    (Ala.),     p. 

375,  vol.  29  (6  R  R  R). 
InauflBciencj  of  evidence  of 
negligence  on  part  of  switch- 
ing crew  where  engineer  of 
front  train  was  killed  while 
between  cars. 
Dillon    V.     Iowa     Cent.    Ry. 

Co.  (Iowa),    p.    336,  vol.  29 

(6  R  R  R). 
Insufficiency  ot  evidence  of 
negligence  where  section 
hand  was  struck  in  eye  by 
something  while  train  was 
passing. 
Duree  v,  Chicago,  M.    A   St. 

P.  Ry.  Co.  (Iowa),    p.  369, 

vol.  29  (6  R  R  R). 
Insufficiency  of  evidence  that 
substitution  of  '*stub  pilot" 
for  long  pilot  was  proximate 
cause  of  overturning  of  en- 
gine and  fireman's  death. 
Brlggs   V.    Chicago  A  N.  W. 

Ry.  Co.  (C.  C.  A.),  p.  320, 

vol.  33  (10  R  R  R). 
Insufficiency     of    evidence    to 
create  presumption  of  notice 
to  master  of  incompetency  of 
conductor. 
Seccombe  v,    Detroit  Electric 

Ry.  (Mich.),  p.  343,  vol.  31 

(8R  R  R). 
Insufficiency  of  evidence  to 
show  negligence  of  other 
employee  than  head  brake- 
man  where  employee  was  in- 
jured by  negligence  in  setting 
switch. 
Setterstrom  v.  Brainerd  A  N. 

M.  Ry.  Co.  (Minn.),  p.  500, 

vol.  31  (8  R  R  R). 
Insufficiency  of  evidence  to 
show  that  hammer  used  by 
section  foreman  in  driving  a 
spike,  by  which  a  laborer  was 
injured,  was  not  safe. 
Gauges  v.  Fitchburg   R.    Co. 

(Mass.),  p.  398,    vol.  33  (10 

RR  R). 
It  could  not  be  presumed  on  ap- 
peal that  switchstand  causing 
death  of  brakeman  was  not 
in  dangerous  proximity  to 
track. 
White    V,    Chicago,    etc.,  R. 

Co.    (Ind.),    p.  314,    vol.  30 

(7RRR). 


Joinder  of  company  and   negli* 
gent  conductor  as  defendants 
in     action     for    injuries    to 
brakeman. 
Morrison    v.    Northern   Pac. 

Ry.    Co.     (Wash.),  p.    233, 

vol.  33  (10  R  R  R). 
Joint  and  several   liability   for 
willful  tort  of  servant. 
Gardner  v.  Southern  Ry.  Co. 

(S.  Car.),  p.  958,  vol,  30  (7 

RRR). 
Jurisdiction  of  action    for   in- 
juries    from    running    train 
over  defective  track. 
Culpepper  v.  Arkansas  South- 
ern   R.  Co.      (Iva.),    p.    61, 

vol.  32  (9  R  R  R). 
Lex  loci  governs  rights   under 
contract  of  employment. 
Daniels   v.    Boston    A  M.  R. 

Co.  (Mass.),  p.  549,  vol.  32 

(9  R  R  R). 
Liability  a  question  for  jury 
where  brakeman  was  injured 
iu  attempting  to  jump  upon 
pilot  of  moving  engine, 
where  there  was  evidence 
tending  to  show  that  stirrup 
was  defective;  that  the 
act  was  in  the  proper  dis* 
charge  of  his  duties;  and 
that  the  only  company  rule 
on  the  subject  merely  warned 
employees  not  to  jump  on  or 
off'  engines  running  at  a 
high  rate  of  speed. 
Choctaw,    Oklahoma  A    Gulf 

Railroad  Company,  Plff.  in 

Srr.,  v.  Thomas  Tennessee 

(U.  S.),  p.    223,  vol.  33  (10 

RRR). 
Liability  for  compensation  for 
services  where  continuous 
line  operated  by  two  compa- 
nies of  same  name,  but  in- 
corporated by  different  states. 
St.  Louis  S.  W.    Ry.    Co.    v. 

Smith    (Ark.),    p.    1,    vol. 

31  (8  R  R  R). 
Liability  for  death  of  brake- 
man,  killed  by  log  projecting 
from  loaded  car,  depended 
upon  whether  master  was 
chargeable  with  notice  of  the 
condition  of  the  load. 
Roche  V,  Denver  A  R.  G.  R. 

Co.  (Colo.),  p.  955,    vol.    31 

(8RR  R). 
Liability    for   injury  to  brake- 
man  caused  by  accumulation 
of  ice  on  switch  track. 
Sankey  v.   Chicago,   R.  I.  A 
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P.    Ry.    Co  (Iowa),  p.  306, 
vol.  29  (6  R  R  R). 

Liability  for  injury  to  fireman 
from  colHaion  caused  by 
brakes  being  tampered  with. 
Norfolk    A    W.    Ry.    Co.    v. 

Cromer       (Va.),      p.     371, 

vol.  31  (8  R  R  R). 

Liability    for  malicloua    act  of 
brakeman    in     ordering    boy 
from  moving  freight  car. 
Williams   v.  Southern  Ry.  in 

Kentucky     (Ky.),    p.    732, 

vol.  30  (7  R  R  R). 

Liability  of  company  for  mal- 
practice in   treatment  of  in- 
jury to  boy. 
Sawdey  v,  Spokane  Falls   A 

N.  Ry.  Co.  (Wash.),  p.  283, 

vol.  29  (6  R  R  R). 

Liability  of  company  not 
affected  by  fence  law,  where 
trainman  was  killed  in  de- 
railment resulting  from  pres- 
ence of  cattle  at  point  on 
track  cot  fenced. 
Snyder  v,  Pennsylvania  R. 
Co.  (Pa.),  p.  82,  vol.  32  (9 
RR  R). 

Liability  of  death  of  brakeman 
caused  by  overloading  cars. 
Louisville,    H.  A  St.  L.  Ry. 

Co.    V.    Chandler  (Ky.),  p. 

365,  vol.  29  (6  R  R  R). 

Liability  of  master  for  death 
of  engineer  in  a  collision  re- 
sulting from  the  escape  of 
cars  from  a  siding  by  reason 
of  a  violent  storm,  instruc- 
tion. 
Jones  V,   Kansas  City,    etc., 

R.    Co.    (Mo.),   p.  364,  vol. 

33  (10  R  R  R). 

Liability  of  master   for  injury 
to    employee   resulting    6t)m 
prank  of   foreman  in  leaving 
torpedo  on  track. 
Sullivan   V.  Louisville  A   N. 

R.    Co.    (Ky.),   p.  368,  vol. 

31  (8  R  R  R). 

Liability  of  master  for  negli- 
gent act  of  servant  depends 
upon  whether  it  was  per- 
formed within  scope  of  em- 
ployment. 

Lima  Ry.  Co.  v.  Little 
(Ohio),  p.  162,  vol.  29  (6  R 
R  R). 

Liability  of  master  for  wanton 
or  reckless  torts  of   servants 
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not   committed   within  aeope 

of  employment. 

Southern   Ry.    Co.    v,  James 

(Ga.),  p.    158,    vol.  32  (9  R 

RR). 
Liability   of    railroad   owning 
pier   for   injury   to  workman 
unloading  defective  vessel  of 
another  company. 
Vartanian  v.  New  York,  etc., 

R.  Co.  (R.  I.),  p.    380»  vol. 

33  (10  R  R  R). 
Looped  telltales,  sufficiency  of 
evidence  of  negligence. 
McGarrity  v.   New    York,  N. 

H.  A  H.  R.    Co.  (R.  L),  p. 

65,  vol.  32  (9  R  R  R). 
Master  not  liable  for  injury  to 
employee  from  use  of  de- 
fective appliance  and  tools 
selected  for  his  own  use  by 
foreman,  when  proper  ones 
had  been  furnished. 
Gaugea  v.  Fitchbnrg  R.    Co. 

(Mass.),  p.    398,  vol.  33  (10 

RRR). 
Master    not    liable    for    negli- 
|fence  of  substitute  brakeman 
in  setting  switch. 
Setterstrom  v.  Brainerd  A  N. 

M.  Ry.  Co.  (Minn.),  p.  500, 

vol.  31  (8  R  R  R). 
Mere  >fact  that  foreman,  as 
employees  were  about  to  use 
hand  car  for  pleasure  trip, 
requested  them  to  bring  his 
mail,  did  not  render  them  in 
the  employ  of  the  company 
while  on  the  trip. 
Illinois  Cent.  R.  Co.  9.  Dot- 
son  (Ky.),  p.  380,  vol.  29  (6 

RR  R). 
Mere  use  of  old  railroad  apikea 
not     negligence      rendering 
railroad   liable   for  injury  to 
section  hand. 
Gauges   v.    Fitchbnrg  R.  Co. 

(Mass.),  p.    398,  vol.  33  (10 

R  RR). 
Negligence  in  failing  to  repair 
a  violation  of  statute  requir- 
ing   self  couplers  to   be   fur- 
nished. 
Blmore  v.  Seaboard  Air  Line 

Ry.    Co.    (N.  Car.),  p.  663, 

vol.  31  (8  R  R  R). 

Negligence  in  failing  to  warn 
trainmen  of  damage  to  rail- 
road track  from  storm  pri- 
mary cause  of  death  of 
brakeman. 
Mercantile     Trust     Co.      v.. 
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Pittsburg,  etc.,  Ry.  Co.  (C. 

C.  A.),  p.    354,  Tol.    29    (6 

R  R  R). 
Negligence     in     placing    coal 
chutes  near  track,    erroneous 
instruction. 
Louisville   8l   N.    R.    Co.    v. 

Hall  (Ky.)t   P-    ^1»  vol.  31 

(8RRR). 
Negligence   in   placing  post  of 
cattle     guard     near     track, 
question  for  jury. 
McDannald  v,  Washington  h 

C.    R.  Ry.    Co.  (Wash.),  p. 

593,  vol.  31  (8  R  R  R). 
Negligence,  insuflBciency  of 
evidence  where  employee  fell 
from  hand  car,  when  brakes 
were  applied  by  fellow  serv- 
ant, suddenly,  and  without 
authority. 
Western    Ry.   of  Alabama  v. 

Arnett    (Ala.),  p.  132,  vol. 

32  (9  R  R  R). 
Negligence  in  using  old   style 
Miller  hook  coupler. 
Northern    Pac.    Ry.    Co.    9. 

Tynan    (C.  C.  A.),  p.    394, 

vol.  29  (6  R  R  R). 
Negligence  of  both  fellow  serv- 
ant and  master,  liability. 
Pennsylvania  R.  Co.  v.  Jones 

(C.    C.  A.),  p.  Ill,  vol.    32 

(9  R  R  R). 
Negligence  of  brakeman  in  em- 
ploying    substitute     to     set 
switch,  question  for  jury. 
Setterstrom   v,     Brainerd    A 

N.  M.  R.  Ry.  Co.  (Minn.), 

p.  500,  vol.  31  (8  R  R  R). 
Negligence  of  foreman  in  fail- 
ing to  see  that  track  is  clear 
for  approaching  train  a  ques- 
tion for  jury,  in  action  for 
injury  to  employee  struck  by 
flying  object. 
Texas     A     Pacific    Railway 

Company,  PlfP.    in  Err.,  v. 

Michael    Carlin  (U.  S.),  p. 

627,  vol.  31  (8  R  R  R). 
Negligence   of    foreman  in  or- 
dering   another   employee   to 
lower   a   heavy    timber    into 
trench. 
Chesapeake   &  O.  Ry.  Co.  v. 

Board  (Ky.),  p.  701,  vol.  33 

(10  R  R  R). 
Negligence  of  master   not   pre- 
sumed   from    mere  fact    that 
lever  of  hand  car  broke. 
Brooks  V,  Lonisville  &  N.  R. 

Co.    (Ky.),    p.    401,  vol.  29 

(6  R  R  R). 


Negligence  of  motorman  in  ex- 
ecuting .  car  starting  order 
without  looking  to  see  con- 
ductor's position  and  in  leav- 
ing apparatus  without  closing 
current,  and  thereby  injur- 
ing conductor. 
Sams  V,   St.  Louis  A  M.  R. 

Co.  (Mo.),  p.  396,  vol.  31  (8 

RR  R). 
Negligence  of  substitute  brake- 
man  in  setting  switch   proxi- 
mate    cause     of     injury    to 
employee. 
Setterstrom  v,  Brainerd  dt  N. 

M.  Ry.  Co.  (Minn.),  p.  500, 

vol.  31  (8  R  R  R). 
Negligence    of   vice    principal 
and   fellow    servant    concur- 
ring. 
St.    Louis,    etc.,    R.'   Co.    v, 

Robertson     (Ark.),    p.    78, 

vol.  30  (7  R  R  R). 
Negligence  question   for  jury. 
Boyd  V,    Seaboard   Air  Line 

Ry.    Co.    (S.   Car.),  p.  123, 

vol.  32  (9  R  R  R). 
Negligence    question   for  jury 
in  action  for  death  of  fireman 
from  boiler  explosion. 
Marsh    v.    Lehigh  Valley  R. 

Co.  (Pa.),  p.  M5,  vol.  32  (9 

RRR). 

Negligence  question  for  jury 
where  brakeman  was  killed 
by  log  projecting  from  loaded 
car,  which  had  been  inspected 
by  conductor. 
Roche   V.    Denver   Sl    R.    G. 

R.    Co.  (Colo.),  p.  955,  vol. 

31  (8  R  R  R). 

Negligence  to  place   structures 
too  near  track. 
Texas  8l  P.  Ry.  Co.  v.  Swear- 

ingen  (C.    C.    A.),    p.   348, 

vol.  31  (8  R  R  R). 

Nonsuit  in  action  for  injury  to 
employee  loading   car  result- 
ing  from    fall   of  portion  of 
load. 
Schultz    V.    Chicago,     M.    Si, 

St.    P.    Ry.    Co.  (Wis.),  p. 

343,  vol.  29  (6  R  R  R). 

Nonsuit  properly  denied  in  ac- 
tion for  death  of  conductor 
of  logging  train,  from  derail- 
ment caused  by  alleged  neg- 
ligence in  failing  to  provide 
safe  cars. 
Roberts  v.  Port  Blakely   Mill 

Co.    (Wash.),    p.    403,    vol. 

29  (6  R  R  R). 
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Nonatait  properly  refused,  in 
actiou  for  death  of  employee. 
Scott   V,    Seaboard   Air  Line 

Ry.    Co.    (S.  Car.),   p.  148, 

vol.  32  (9  R  R  R). 
Nonsuit   where   no    neglig^ence 
with  respect  to  the  train    in- 
flicting injury  was  alleged. 
Land    V,    Southern    Ry.     (S. 

Car.),    p.    155,   vol.  32  (9  R 

R  R). 
No  presumption   of   negligence 
from    injury   to  brakeman  in 
wreck. 
Oglesby  v.  Missouri  Pac.  Ry. 

Co.    (Mo.),  p.    304,  vol.    33 

(10  R  R  R). 
Notice   of  dangers  along  track 
was   not  notice  as  to  piles  of 
material. 
Bradburn  v.  Wabash   R.    Co. 

(Mich.),  p.  556,  vol.    32    (9 

RRR). 
Not  liable  for  injury  to  fireman 
on  switch  engine  through 
collision  at  night  with  cars 
on  switch  track,  brought 
about  by  erroneous  state- 
ment by  yard  master  that 
track  was  clear. 
Pennsylvania    Co.    v.    Fish- 

ack  (C.  C.  A.),  p.    85,  vol. 

32  (9  R  R  R). 

Not  negligence  to  use  unblocked 
frogs    in     railroad     freight 
yard. 
Kilpa^rick  v.   Choctaw,  O.  A 

6.  R.  Co.  (C.  C.  A.),  p.  501, 

vol.  29  (6  R  R  R). 
Performance  of  duty  to  furnish 
safe  place  to  work  waived  by 
servants. 
Christienson    v.    Rio  Grande 

Western  Ry.  Co.  (Utah),  p. 

216,  vol.  33  (10  R  R  R). 

Prejudicial  error  in  instructing 
as  to  whether  punitive  dam- 
ages could   be   recovered   for 
act  of  servant. 
Rueping  v.   Chicago  A  N.  W. 

Ry.  Co.  (Wis.),    p.   15,  vol. 

30  (7  RRR). 

Presumption  that  brakes  were 
defective  where  engineer  was 
killed  in  collision  with  unat- 
tended cars,  which  had  es- 
caped from  siding. 
Jones  V.  Kansas  City,  etc., 
R.    Co.    (Mo.),    p.  364,  vol. 

33  (10  R  R  R). 
Presumption  that  common    law 

rule  exists   in  foreign    state. 
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where  railroad  employee  was 

injured. 

Rosemand  v.  Southern  Ry.(8. 

Car.),    p.    531,  vol.  31  (8  R 

RR). 
Presumption  that  state  or  con- 
dition once  shown  to  exist  is 
presumed  to  exist  until  the 
contrary  is  shown,  instruc- 
tion as  to  rebuttal  of  pre- 
sumption warranted  by  the 
evidence,  in  action  for  injury 
to  fireman  from  defective  coal 
chute. 
Atchison,    etc.,    Ry.    Co.    v. 

Lloyd  (Kan.),  p.   396,    voL 

33  (10  R  R  R). 
Proximate  cause  of  injury   to 
servant,  instruction. 
Bodie  V.  Charleston   A  W.  C. 

Ry.    Co.    (S.    Car.),  p.  95, 

vol.  32  (9  R  R  R). 
Question   for  jury   as  to  safe 
method  of  coupling  cars. 
Branz  v.  Omaha  A  C.  B.  Ry. 

A    Bridge    Co.    (Iowa),    p. 

•      642,  vol.  31  (8  R  R  R). 

Question     for   jury,    cause    of 

wreck     in    which    brakeman 

was  injured. 

Oglesby  v.  Missouri  Pac.  Ry. 

Co.    (Mo.),    p.  304,    vol.  33 

(10  R  R  R). 
Question  for  jury  where   scin- 
tilla   of  evidence  of    negli- 
gence. 
Hurt    V.    Louisville   A  N.  R. 

Co.  (Ky.),  p.   532,    vol.    32 

(9  R  R  R). 

Question  for  jury  whether,  by 
contract  of  employment,  pro- 
viding for  the  retention  of 
part  of  employees'  saUry  for 
hospital  fund,  company  con* 
tracted  to  treat  employee  for 
all  injuries,  or  for  only  those 
received  in  course  of  employ- 
ment. 
Sawdey   v,   Spokane   Brails  A 

N.  Ry.  Co.  (Wash.)»  p-  283, 

vol.  29  (6  R  R  Rl. 

Question  for  jury  whether  mas- 
ter was  chargeable  with  no- 
tice of  condition  of  load, 
where  brakeman  was  killed 
by  log  projecting  from 
loaded  car. 
Roche   V.   Denver  A  R.  G.  R. 

Co.  (Colo.),  p.    955,    vol.  31 

(8  R  R  R). 
Question  for  jury  whether  rail- 
road was  guilty  of  negligence 
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in  not  furnishing  aafe  prem- 
ises where  brakeman  was  in- 
jared  by  act  of  condnctor  in 
allowing^  cars  to  mn  on  sid- 
ing  by  their  momentum  with- 
out any  one  in  charg^e. 
Gila  Valley,  G.  &  N.   R.    Co. 

V.    Lyon    (Ariz.)»    P-    817, 

vol.  29  (6  R  R  R). 
Question  for  jnry  whether  sid- 
ing    without     a     derailing 
switch   was  reasonably  safe. 
Jones    V,  Kansas  City,    etc., 

R.  Co.    (Mo.),  p.    364,  vol. 

33  (10  R  R  R). 
Qnestion  for  jury  whether 
switch  was  defective,  and 
whether  such  defect  was  the 
proximate  cause  of  derail- 
ment. 
Birmingham  Traction  Co.  v. 

Reville  (Ala.),  p.  524,    vol. 

32  (9  R  R  R).    . 

Question  for  jury  whether  train 
dispatcher  was  guilty  of  neg- 
ligrence  causing  collision  in 
which  brakeman  was  injured. 
Northern  Pac.  R.  Co.  v.  Mix 

(C.  C.  A.),  p.  739,  vol.  29  (6 

R  R  R). 

Question  of  speed  immaterial, 
in  action  for  injury  to  brake - 
man  sustained  while  he  was 
attempting  to  set  brake  on 
moving  car. 
Hurt    V.  Irouisville  &    N.  R. 

Co.  (Ky.),  p.  532,  vol.  32  (9 

RR  R). 

Railroad  not  liable  for  fire- 
man's act  in  throwing  lump 
of  coal  at  person  standing 
beside  track. 

Irouisville   A   N.    R.    Co.    v. 
Routt    (Ky.),    p.    344,    vol. 

33  (10  R  R  R). 

Railroad  not  liable  where  un- 
attended cars  were  driven 
by  violent  storm  from  siding 
and  caused  death  of  engineer 
in  a  collision. 
Jones  V.    Kansas   City,    etc., 

R.    Co.    (Mo.),   p.  364,  vol. 

33  (10  R  R  R). 

Reasonableness  of  rule  impos- 
ing  duty   of  inspection  upon 
conductors  and    brakeman    a 
question  of  law. 
Scott  V.  Eastern   Ry.    Co.   of 
Minnesota  (Minn.),  p.  647, 
vol.  31  (8  R  R  R). 
Relationship     a     question    for 

10  R  R  R— 63 


jury  under  proper  instruction 

from  court. 

Lima     Ry.     Co.     v.     Little 

(Ohio),  p.  162,  vol.  29  (6  R 

RR). 

Release,    fraud,    suflRciency   of 
allegations. 
Western    Ry.    of  Alabama  v. 

Arnett    (Ala.),   p.  132,  vol. 

32  (9  R  R  R). 

Relief  Department. 

Decision  of  medical  examiner 
that  plaintiff  was  not  en- 
titled to  any  further  dis- 
ability benefits  was  a  mere 
conclusion,  and  not  binding 
on  the  parties. 
Chicago,  B.  &  Q.  R.  Co.  v. 

Olson  (Neb.),  p.  209,  vol. 

33  (10  R  R  R). 

Effect  of  acceptance  of  ben- 
efits. 

Chicago,  B.  A  Q.  R.  Co.  v. 
Olson  (Neb.),  p.  209,  vol. 
33  (10  R  R  R). 

Election  of  remedies. 
Chicago,  B.  &  Q.  R.  Co.  v. 
Olson  (Neb.),  p.  209,  vol. 
33  (lORRR). 

Physical  disability,  construc- 
tion of  medical  examiner's 
report. 
Chicago,  B.  &  Q.  R.  Co.  v. 

Olson  (Neb.),  p.  209,  vol. 

33  (10  R  R  R). 

Repudiation  of  contract  of 
employment,  sufiBciency  of 
evidence. 

Daniels  v.  Boston  A  M.  R. 
Co.  (Mass.),  p.  549,  vol. 
32  (9  R  R  R). 

Rev.  St.  of  Mo.,  1899,  §  2873, 
providing  that  every  rail- 
road corporation  in  the 
state  shall  be  liable  for  all 
damages  sustained  by  any 
servant  ** while  engaged  in 
the  work  of  operating  its 
railroad  by  reason  of  the 
negligence  of  any  other 
agent  or  servant  thereof," 
is  not  unconstitutional,  as 
subjecting  railroad  compa- 
nies to  a  liability  not  im- 
posed on  other  persons  or 
companies  under  similar  con- 
ditions. 
Callahan  v,    St.    Louis,    etc., 

Ry.      Co.     (Mo.),     p.    293, 

vol.  29  (6  R  R  R). 
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Rnle  imposing  duty  of  iii- 
■pMtion  upou  conductors  and 
brakemen  must  be  reasonable. 
Scott  V.    Eastern   Ry.  Co.  of 

Minnesota  (Minn.),   p.  647, 

vol.  31  (8  R  R  R). 
Rule  imposing^  duty  of  inspec- 
tion    upon     conductors    and 
brakemen     not    contrary    to 
public  policy. 
Scott    V.    Kastern  Ry.  Co.  of 

Minnesota  (Minn.),  p.  647, 

vol.  31  (8  R  R  R). 
Rnle  providing  for  minimum 
time  for  running  cars  be- 
tween certain  points  not 
binding  on  engineer,  so  as  to 
forfeit  the  right  of  his  widow 
to  recover  for  his  death. 
Central   of   Georgia  Ry.  Co. 

V,    Vining    (Ga.),    p.    312, 

vol.  29  (6  R  R  R). 
Rule  requiring  brakemen   and 
conductors     to     inspect    car 
steps  a  reasonable  one. 
Scott   V,   Eastern  Ry.  Co.  of 

Minnesota  (Minn.),  p.  647, 

vol.  31  (8  R  R  R). 
Rules  of  railroad  company  di- 
recting actions  of  train  dis- 
patcher prima  facie  evidence 
of  what  is  due  care  on  his 
part. 
Northern    Pac.    Ry.    Co.    v. 

Mix  (C.  C.  A.),  p.  739,  vol. 

29  (6  R  R  R). 
Rules,  parol  evidence. 
Dcvoe  V,  New   York,  etc.,  R. 

Co.  (N.  Y.),  p.  949,  vol.  30 

(7  R  R  R). 
Rules,       question       for     jury 
whether  in  use. 
Devoe    v.   New   York  Cent., 

etc.,  R.  Co,  (N.  Y.),  p.  949, 

vol.  30  (7  R  R  R). 
Rules,      question        for      jury 
whether   su£Bcient]y   promul- 
gated. 
Devoe    v.  New  York    Cent., 

etc.,R.  Co.  (N.  Y.),  p.  949, 

vol.  30  (7  R  R  R). 
Safe   place   to   work,    duty   of 
master  to  furnish. 
Southern  Indiana   Ry.  Co.  v, 

Harrell  (Ind.),   p.    35,    vol. 

32  (9  R  R  R). 

Scope  of  objection  to  evidence 
of  foreign  law  pleaded  to  re- 
lieve plaintiff  from  contribu- 
tory negligence. 
Morisette  v.  Canadian  Pac. 
Ry.  Co.  (Vt),  p.   383,    vol. 

33  (10  R  R  R). 
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Section  hand  injured  by  steer 
escaped  from  wreck  was  not 
entitled  to  recover  on  the  the- 
ory that  defendants  answer 
admitted  all  Texas  cattle  to 
be  fierce  naturally. 
Clark  V.    Missouri,    etc.,    R. 

Co.  (Mo.),  p.   328,    vol.    33 

(10  R  R  R). 
Statute  throwing  burden  of 
proof  on  railroad  company 
where  loss  is  sustained  from 
fire  set  by  locomotive  not  ap- 
plicable to  actions  for  per- 
sonal injuries. 
Duree   v,    Chicago,   M«  A  St. 

P.    Ry.  Co.  (Iowa),  p.  369, 

vol.  29  (6  R  R  R). 
Street  railway  company  may 
be  liable  on  account  of  defect- 
ive switch,  although  it  had 
been  approved  by  the  city 
engine^,  the  line  having 
been  constructed  with  the 
city. 
Birmingham  Traction   Co.  v, 

Reville  (Ala.),  p.    524,  vol. 

32  (9RRR). 
Substitution  of  **stop  pilot" 
for  long  pilot,  in  order  to 
comply  with  federal  auto- 
matic coupler  act,  did  not 
constitute  actionable  negli- 
gence, though  claimed  to 
have  caused  death  of  fire- 
man. 
Briggs  V.    Chicago  &  N.  W. 

Ry.  Co.    (C.  C.  A.),  p.  320, 

vol.  33  (10  R  R  R). 
Sufficiency     of     allegation    of 
w}llfnlness  or  recklessness  in 
backing  train. 
Bolin    V.    Southern     R.    Co. 

(S.    Car.),    p.    320,    voL  30 

(7  RRR). 
Sufficiency  of  complaint  in  ac- 
tion for  death  of  brakeman, 
alleged  to  have  resulted 
from  negligence  in  backing 
train  at  night  in  switch  yard. 
Chicago,    I.    A  L.  Ry.  Co.  v, 

Barnes    (Ind.),  p.  567,  voU 

32  (9  R  R  R). 
Sufficiency  of  complaint   in  ac- 
tion   for   injury  to  conductor 
in    a     derailment     resulting 
from  a  defective  switch. 
Birmingham  Traction  Co.  v, 

Reville  (Ala.),  p.  524,   vol. 

32  (9  R  R  R). 
Sufficiency   of  declaration,    in 
action    for  injury  to  fireman 
alleged  to  have  resulted  from 
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negligence   of   engineer,  hi» 

superior      officer,        n  n  d  e  r 

g  193  of  Mississippi  constita- 

tion. 

Cheaves  v,  Soulhern  Ry.  Co. 

in    Mississippi    (Miss.),  p. 

388,  vol.  31  (8  R  R  R). 
Sufficiency    of      evidence     of 
malpractice   in   treatment  of 
injured  employee. 
Sawdey   v.    Spokane  Falls  A 

N.  Ry.  Co.  (Wash.),  p.  283, 

vol.  29  (6  R  R  R). 
Sufficiency  of  evidence  of  neg- 
ligence of  assistant  yard 
master  in  not  ascertaining 
that  one  of  the  cars  was  off 
the  track  when  he  ordered 
the  train  to  be  moved,  in  ac- 
tion for  death  of  member  of 
switching  crew. 
Chicago   dt   C    I.    R.   Co.  v, 

DriscoU  (111.),    p.    413,  vol. 

33  (10  R  R  R). 
Sufficiency  of  evidence  of  neg- 
ligence of  train  dispatcher,  in 
action  for  injury  to  brakeman 
from  collision  between  trains. 
Northern    Pac.    Ry.    Co.    v. 

Mix  (C.  C.  A.),  p.  739,  vol. 

29  (6  RR  R). 
Sufficiency  of  evidence  of  neg- 
ligence to  go  to  jury  where 
death  of  fireman  was  occa- 
sioned by  collision  between 
sections  of  broken  train. 
Louisville,  etc. ,  R.  Co.  v,  Gil- 
liam   (Ky.),  p.  272,  vol.  30 

(7RR  R). 
Sufficiency  of  evidence  of  neg- 
ligence where  brakeman  was 
injured  by  reason  of  accumu- 
lation of  ice  on  switch  track. 
Sankey  v.  Chicago,  R.    I.    A 

P.  Ry.  Co.  (Iowa),    p.   306, 

vol.  29  (6  R  R  R). 
Sufficiency     of    evidence    that 
brakes   were  not  properly  set 
where  unattended  cars  escaped 
from  siding. 
Jones   V,    Kansas  City,  etc., 

R.    Co.    (Mo.),   p.  364,  vol. 

33  (10  R  R  R). 

Sufficiency    of     evidence    that 
bridge  was  unsafe. 
Copeland    v.    Wabash  R.  Co. 
(Mo.),  p.  508,  vol.    31  (8R 
RR). 

Sufficiency  of  evidence  that 
combined  negligence  of  gate 
keeper,  engineer,  and  fireman 
was   proximate  cause  of  in- 
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jury  to  foreman  of  switching 
crew  riding  on  engine. 
.  Chicago  &  A.  R.  Co.   v.  Wise 

(111.),    p.    8,    vol.    33  (10  R 

RR). 
Sufficiency  of  evidence  to  show 
negligence  with  respect  to 
track  where  brakeman  was 
injured  while  passing  in 
front  of  moving  cars. 
De  Cair  v.  Manistee   A  G.  R. 

Co.  (Mich.),  p.  378,  vol.  31 

(8  R  R  R). 
Sufficiency  of  evidence  to  show 
that  brakeman  slipped  on  ac- 
cumulation  of   ice   inside  of 
rail  of  switch  track. 
Sankey  v.   Chicago,   R.    I.  & 

P.  Ry.    Co.  (Iowa),  p.  306, 

vol.  29  (6  R  R  R). 
Sufficiency  of  evidence  to  show 
that    injury    of    fireman    re- 
sulted    from     negligence   of 
engineer. 
Norfolk    A.    W.    Ry.    Co.    v. 

Cromer    (Va.),    p.  371,  vol. 

31  (8  R  R  R). 

Sufficiency  of  evidence  to  show 
want  of  ordinary  care  in  con- 
struction of  platform  causing 
injury  to  servant. 
Atlantic  &  D.  Ry.  Co.  -v. 
West  (Va.),  p.  291,  vol.  29 
(6RR  R). 

Tender   a    car    within    federal 
automatic  coupler  act. 
Philadelphia  &  R.  Ry.  Co.  v. 

Winkler  (Del.),  p.  323,  vol. 

33  (10  R  R  R). 

Verdict  properly  directed  for 
defendant,  in  action  for  in- 
jury to  conductor,  alleged  to 
have  been  sustained  by  rea- 
son of  a  defective  cross-tie. 
Briggs  V.  East  Broad  Top  R. 

Sl    C.    Co.    (Pa.),     p.    316, 

vol.  33  (10  R  R  R). 

Violation  of  rule  by  train  dis- 
patcher prima  facie  evidence 
of  negligence. 

Northern  Pac.  Ry.  Co.  v. 
Mix  (C.  C.  A.),  p.  739,  vol. 
29  (6R  R  R). 

Waiver  of  right-  to  discharge 
employee. 

Daniels  v,  Boston  A,  M.  R. 
Co.  (Mass.),  p.  549,  vol.  32 
(9RRR). 

Waiver  of  rule  prohibiting  em- 
ployees from  riding  on  trains 
around   yard    not   applicable 
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Continued,  See  Licensees. 

to  employee  having  no  dutiea  mBDIOAL  ATTBNDAKOB. 
connected  with  cara.  _      _ 

St.      Louia  8.    Ry.      Co.    of  ^^  Damages. 

Texaa     v.    Spivey    (Tex.),  Personal  Injuries. 

p.   697,    vol.  33  (10  R  R  R).  MBDIOAL  TESTIMONY. 
Wantonneaa,  question   for  jury  ^^^  Personal  Injuries. 

where   railroad,    without   in-  -^ 

spection,     placed    a    freight  MBNTAL  SX7FFEBING. 
car,  with  defective  brake,  on  See  Carriers  of  Passengers . 

commercial   aiding   not    pro-  Damages. 

vided  with   derailing  switch.  Personal  Injuries. 

and  it  had  promised  to   rem-  -,_-^,--—  .  ^t^-o™ 

edy  defects.  MHROHANDISB. 

Boyd   V.    Seaboard   Air  Line  See  Baggage. 

Ry.  Co.  (S.    Car.),    p.    123,    mEROBB 

vol.  32  (9  R  R  R).  ^^^77'*       ^   e.    a*  /./.  . 

--.         -     . -:     -      .-       -        . ,  See  Stock  and  Stockholders. 

Where  death  of  railroad  section 

hand     was   due     to    attempt  MHjBAGB. 
to  obey     improper    order   of  See  Insolvency. 

foreman,    his     administrator  TyrTnaartiii  wnmr« 
might   recover,   foreman   not  MHjBAQH  BOOKS. 
being   a   fellow  servant  with  See  Tickets  and  Fares. 

regard     to     exercise    of    his  miNBRAL  LANDS, 
power  to  command.  ^^<r^^T»-    w      j 

Illinois   Cent.    R.    Co.  v.  At-  See  Public  Lands. 

well    (111.),    p.    317,  vol.  29  MINBS. 

(6  R  R  R).  ^^^  Eminent  Domain. 

Whether     defective      car    was  Right  of  Way. 

cause     of     wreck    in    which   ,,^,.^,^  _,  ^ ..  _ 
brakeman       was         injured,   MINING  CLAIM, 
weight  of  evidence.  See  Public  Lands. 

Oglesby  v,  Missouri  Pac.  Ry.    .,^,^„« 

Co.    (Mo.),    p.    304,  vol.  33  MINORS. 

(10  R  R  R).  See  Children. 

'^f'r.?^''^c^  Sr  iSmSfr  MISTAKES  OF  JUDOMUNT. 
company    wa«    the   cause   of  See  Accidents  on  Tract. 

'"^"•J  u^Zt':?r.?r  *L'*«,1S  MITiaATIOK  OF  DAMAOHa 

on  side  ladder  of  car  on  main   *"*  ^      ^       .         ^  n 

IxtLck.  ^^^  Carriers  of  Passengers. 

Boycc  V.  Wilbur  Lumber  Co.  ^**^f4"VT,        r  ,    a^ 

(Wis.),       p.     41.     vol.     33  ^^?.' V^ ^'■'T^'^i  ^^' 

(10  R  R  R).  Relief  Department. 

Who  are  employees,    volunteer  iwrTirTCn  TRAINS, 
riding  free,  and   assisting  in  ^     CarHers  of  Passengers. 

handling  baggage  is  not.  -^  ^ 

Chaney  v.  Louisiana  &  M.  R.  ^OBS 

31(^''r^RR):    ^'    ^'    ^""^^  See  CarHers  of  Passengers. 

Willful  torts  of  servants,  liabil-  MONBT. 

ity  of  master.  see  Carriers  of  Passengers. 

Riser   v.    Southern    Ry.    Co.  _^,^«^»  ,p„« 

(S.    Car.),    p.     244,       vol.  MONOPOLIBS. 

33  (10  R  R  R).  Monopoly      charged       against 

Work    of     operating    railroad,  Morgan's      Louisiana       and 

what      constitutes,       within  Texas  railroad   raisea   legis- 

meaning  of  employers'     lia-  lative,      and     not      judicial, 

bility  act  of  Missouri.  question.    ^       ^  ,          ^ 

Callahan   v.    St.  Louis,  etc..  State  v.    New  Orleans  Ware- 

Ry.  Co.  (Mo.),  p.    293,  vol.  house   Co.    (La.),    p.    334, 

29  (6  R  R  R).  vol.  30  (7  R  R  R). 
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MORTAUTT  TABLBS. 
See  Damages. 

MOBTQAaBS. 

See  Carriers  of  Live  Stock, 
Constitutional  Law, 
Eminent  Domain, 
Insolvency. 
Liens. 

After  acqaired  property  covered 
by  mortgage. 

Central    Trust    Co.    of    New 
York  V,  Waahinsfton  County 
R.  Co.  (Me.),   p.    883»    vol. 
31  (8  R  R  R). 
Answer  by  corporation  in  fore- 
closure proceedings,   author- 
ity of  counsel. 

Central    Trust    Co.    of   New 

York  V,  Washington  County 

R.  Co.  (Me.),    p.    883,   vol. 

31  (8  R  R  R). 

Intervention,  stockholders  and 

bondholders     in     foreclosure 

proceedings. 

Central    Trust   Co.    of    New 

York  V,  Washington  County 

R.    Co.    (Me.),    p.  883,  vol. 

31  (8  R  R  R). 

lyocal  assessment   lien   against 

street   railway      superior     to 

mortgage  lien. 

City  of   Lincoln   v.    Lincoln 

St.    Ry.  Co.  (Neb.),  p.  892, 

vol.  30  (7  R  R  R). 

Preferential   claims,    expenses 

of  trustee  in  possession  after 

default. 

Mersick     v,    Hartford,    etc.. 
Horse   R.    Co.    (Conn.),  p. 
496,  vol.  32  (9  R  R  R). 
Preferential     claims,      person 
paying   taxes    at   request   of 
mortgagor   railway  company 
was  not  entitled  to  prior  lien. 
Mersick     v,    Hartford,    etc.. 
Horse   R.    Co.    (Conn.),  p. 
496,  vol.  32  (9  R  R  R). 
Presumption      that     mortgage 
given  by  street  railway   was 
not  for  excessive  amount. 
•  City   of   Lincoln   v.  Lincoln 
St.  i^y.   Co.  (Neb.),  p.  892, 
vol.  30  (7  R  R  R). 
Supply   creditors   were  not  en- 
titled to  priority,  there  hav- 
ing been  no  diversion  of  in- 
come   for    benefit    of    bond- 
holders,   though   income  had 
been  inadequate  to  meet  cur- 
rent expenses. 

Mersick  v.  Hartford,  etc.. 
Horse  R.  Co.  (Conn.),  p. 
4%,  vol.  32  (9  R  R  R). 


tlLORV3rA.OiBB— Continued, 

Upset  price,  in  proceedings   to 

foreclose   railroad  mortgage* 

Central    Trust    Co.    of   IS&w 

York  V,  Washington  County 

R.  Co.  (Me.),  p.  883,  vol.  31 

(8RR  R). 

MOTHBB. 

See  Children, 

MOTORMBN. 

See  Crossings, 

tellow  Servants, 
Street  Railways, 
Witnesses, 

MOVING  OAB. 

See  Carriers  of  Passengers. 

MUNICIPAL  OOBPORA- 

TIONS. 

See  Eminent  Domain, 
Railroads  in  Streets, 

NAMB8. 

See  Express  Companies, 

NAVIQABLB  8TRBAMB. 
See  Interstate  Commerce, 

NBGATIVB  BVIDBNOB. 

See  Crossings, 
Fires, 

NBGLiaBNOB. 

See  Accidents  on  Track, 
Carriers  of  Passengers, 
Children. 
Collisions, 

Contributory    Negligence. 
Crossings, 
Damages, 

Death  by    Wrongful  Act. 
Elevated  Railroads, 
Evidence, 
Fellow  Servants, 
Fires, 

Frightening  Teams, 
Imputable  Negligence, 
Independent    Contractors. 
Licensees, 

Master  and  Servant, 
Ordinances, 
Personal  Injuries, 
Street  Railways, 
Trespassers, 

Burden  of  proving,  instruction. 
Roberts  v.  Port  Blakely  Mill 
Co.  (Wash.),  p.  403,  vol.  29 
(6RRR). 
Complaint    in     action    for   in- 
juries  caused    by  negligence 
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VEaJAaWSOB— Continued. 

of  employees  of  railroad  com- 
pany, fi^ood  though  it  does  not 
give  the  names  of  agents  or 
servants. 
Bolin  V.  Southern  R.  Co.  (8. 

Car.),  p.    320,    vol.  30  (7  R 

RR). 
Complaint  stating  cause  of  ac- 
tion  on   any   theory  not  de- 
murrable. 
Chicago,  I.    A  L.  Ry.  Co.  v. 

Barnes    (Ind.),   p.  567,  vol. 

32  (9RRR). 
Definition,  instruction. 

Roberts  v.  Port  Blakely  Mill 

Co.  (Wash.),  p.  403,  vol.  29 

(6R  R  R). 
Doctrine  of  comparative  negli- 
gence not  recognized  in   Ne- 
braska. 
Riley   v,    Missouri   Pac.  Ry. 

Co.  (Neb.),  p.  594,  vol.  30  (7 

R  RR). 
Effect     of     gross    negligence 
where  subsequent  or  concur- 
rent contributory  negligence. 
Labarge   v,    Pere  Marquette 

R.    Co.     (Mich.),     p.    456, 

vol.  31  (8  R  R  R). 
JSvidence  of  subsequent  precau- 
tions. 
Stevens  v.    Boston   Elevated 

Ry.  Co.  (Mass.),  p.  24,  vol. 

33  (10  R  R  R). 

Gross  negligence,  deiinition. 
Chesapeake   A  O.  Ry.  Co.  v. 

Board  (Ky.),    p.    701,    vol. 

33  (lORRR). 
Harmless  error   in   instruction 
as  to  degrees  of  negligence. 
Kitzberger   v.    Chicago,  etc. , 

R.  Co.    (Neb.),  p.  275,  vol. 

30  (7  R  R  R). 
In  an  action  against  a  railroad 
for  personal  injuries,  petition 
must  show  that  injury  was 
naturally  and  probably  conse- 
quent from  the  negligence 
of  the  company. 
Maync  v.  Chicago,  R.  I.  A  P. 

Ry.  Co.  (Okla.),  p.  61,  vol. 

29  (6  R  R  R). 

Instructions. 
Bodie  V.    Charleston  A  W.  C. 

Ry.    Co.    (S.  Car.),    p.  95, 

vol.  32  (9  R  R  R). 
Metropolitan  St.    Ry.  Co.    v, 

Rouch    (Kan.),  p.    457,  vol. 

29  (6R  RR). 

Instruction  not  erroneous  be- 
cause of  the  use  of  the  word 
"careless"  instead  of  the 
word  ** reckless." 


UnaOtlilOmNCm—ConHnued. 

Choctaw,  O.    A  G.  R.  Co.  v. 

Hill  (Tenn.),  p.  776,  vol.  31 

(8  R  R  R). 
It  was   not  necessary   to  prove 
all  allegations  of  complaint. 
Erickson    v.      Kansas   City, 

etc.,  R.    Co.  (Mo.),  p.    3(X), 

vol.  30  (7  R  R  R). 
Iviability  where  concurrence  of 
remote  and   proximate  cause 
and      absence    of    contribn-^ 
tory  negligence. 
Mitchell  V.    Ulinois  Cent.  R. 

Co.  (La.),    p.  240,  vol.    32 

(9R  RR). 
Negligence  in  operating  trains 
generally,  a  question  for  jury. 
Central  of    Georgia   Ry.  Co. 

V.  McKinney  (Ga.),  p.    71, 

vol.  29  (6RR  R). 
Negligence  of  motorman  in  be- 
coming  spellbound  with  fear 
at   sight  of   deceased's   peril 
was  a  question  for  the  jury. 
Barry    v.    Burlington    Ry.  A 

Light  Co.    (Iowa),    p.  387, 

vol.  32  ;9  R  R  R). 
Ordinary  care,  instruction  as  to 
what  is. 
Hanlon  v.  Milwaukee  Electric 

Ry.    A   Light  Co.     (Wis.), 

p.  388,  vol.  32    (9  R  R  R). 

Pleading. 
Citizens'  St.  R.  Co.  v.    Jolly 

(Ind.),    p.      175,     vol.      31 

(8RR  R). 
Louisville   A   N.    R.    Co.  v, 

Jones    (Fla.),    p.  694,    vol. 

31  (8  R  R  R). 

Proximate  cause,  definition. 
Atchison,    T.    A    S.  F.    Ry. 
Co.  V.  Parry  (Kan.)»  p.  215, 
vol.  31  (8  R  R  R). 

Proximate     cause,    instruction 
calculated  to  confuse  jury, 
dimmer  v.  Fox  River   Valley 
Electric   Ry.  Co.  (Wis),   p. 
267,  vol.  31  (8  R  R  R). 

Proximate  cause,  question   for 

Atchison,  T.  A  S.  F.  Ry.  Co. 
Parry  (Kan.),  p.  215,  vol. 
31  (8RRR). 

Proximate  cause   where   inter- 
vening act. 

Southern  R.  Co.  v.  Webb 
(Ga.),  p.  76,  vol.  29 
(6  R  R  R). 

Question  for  jury. 
Alabama   Midland    R.  Co.  v. 
Hatcher  (Ga.),  p.  486,  vol, 
29  (6R  R  R). 
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Question  of  law. 
Metropolitan   St.  Ry.   Co.  v. 
Hanson  (Kan.),  p.  312,  vol. 

31  (8  R  R  R). 

Recovery  may  be  had  under  any 

count   of    declaration    which 

states  a  cause  of  action. 

Pittsburg,    etc.,   Ry.  Co.    v. 

Robson  (111.),   p.    354,    vol. 

32  (9RRR). 

Speed  in  violation  of  ordinance 
not  of  itself  gt  OSS  negligence. 
Illinois   Cent.    R.  Co.  v.  Ei- 

cher  (111.),    p.    226,  vol.    32 

(9RRR). 
SttfBciency    of    allegation     of 
willfulness  or  recklessness. in 
backing   train. 
Bolin    V.     Southern    R.    Co. 

(S.  Car.),    p.    320,    vol.    30 

(7RR  R). 

Sufficiency  of  evidence  of  will- 
ful negligence. 
Griffin    v.    Southern  Ry.  (8. 

Car.),  p.    758,  vol.  29  (6  F 

RR). 

When  question  of  law. 
Chicago,  etc.,  R.  Co.  v.  Win- 
frey   (Neb.),  689,    vol.    29 
(6  R  R  R). 

Where  negligence  of  defendant 
has  been  established,  the  fact 
that  plaintiff  has  also  been 
guilty  of  negligence  no  de- 
fense unless  it  contributed 
to  injury. 

Norfolk  A  W.  Ry.  Co.  v.  Per- 
row  (Va.),  p.  611,  vol.  30 
(7  R  R  R). 

NEaUGBNOB  AND  OON- 
TRIBUTOBT  NBQLI- 
GBNOB. 

See  Contributory  Negligenu. 


NBQOTIABLB 
MBNTS. 

See  Bonds, 


INSTRU- 


NBGBOBS. 

See  Carriers  of  Passenj^ers, 
Constitutional  Law. 

NBW8B07S. 

See  Licensees, 

NBWSPAPBBS. 

See  Carriers  of  Freight, 

NOI8B. 

See  Elevated  Railways, 


NONASSIGNABLB    DUTiaS. 

See  Fellow  Servants, 
Master  and  Servant, 

NONBB8IDBKTS. 
See  Jurisdiction, 

HON  SUI  JURIS. 
See  Children. 

NONSiriT. 
See  Appeal, 

KONTRANSFBBABIiB  TIOK- 
BT8. 

See  Tickets  and  Fares, 

NOTIOB. 

See  Baggage, 

Master  and  Servant, 
Tickets  and  Fares, 

NOTIOB  OF  OLAIM. 

See  Carriers  of  Live  Stock, 
Personal  Injuries, 
Stock,  Injuries  to, 

NUISANOBS. 

See  Elevated  Railways, 
Stock  Pens, 
Street  Railways, 

Evidence   that   there   is   other 
reasonably     convenient    and 
practicable      location         for 
stock-yards. 
Dolan  V.    Chicago,  M.    A  St. 

P.    Ry.  Co.   (Wis.),    p.  133, 

vol.  31  (8  R  R  R). 
Recovery  of   damages  for   dis- 
comfort  of   family  in  use  of 
homes  resulting   from  opera- 
tion of  railroad  coal  hoist. 
Daniel   v.  Ft.  Worth  A  R.  G. 

Ry.  Co.  (Tez.),  p.  331,  vol. 

30  (7  R  RR.) 
Stock-yard  in  village  was  not. 
Dolan  V.   Chicago,  M.    A  .St. 

P.    Ry.  Co.   (Wis.),  p.  133, 

vol.  31  (8  R  R  R). 

NURSING. 

See  Personal  Injuries, 

OBJBOTS  NBAB  TRAOK. 

See  Carriers  of  Passengers , 
Master  and  Servant, 

OBSTRUOTBD  VIEW. 

See  Crossings, 

OB8TRUOTIONS. 

See  Crossings, 

Master  and  Servant, 
Railroads  in  Streets. 
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OBSTRUCTIONS     NEAR  ORIGIN. 

TRAOK.  See  Fires  Set  by  Locomotives. 

*'  MZleTa^'s^ZT'         OVHBLAPPma  SIDBWAI^ 

See  Street  Railways. 

OBVIOUS  DANOBR.  PALAOB  OAR   COMPANIES. 

See  Master  and  Servant.  ^^^  Taxation. 

OCCUPATION  OP  STREETS.    p^LAOB  CARS. 

See  Railroads  in  Streets.  ^^^  Carriers  of  Passengers. 

OCCUPATIONS.  PARENTS. 

See  Street  Railways.  See  Children. 

OFFICERS.  PARTIES. 

See  Carriers  of  Passengers.  See  Baggage.  ^^         ^^ 

Authority   to  give  bonds  when  jiminent  Domain. 

pleading   for    writ  of  ccrtio-  Railroad  Aid. 

rari. 

Alabama    Midland    R.  Co.  v.  PASSENGERS. 

Steyena    (Ga.),  p.  568,  vol.  ^^^  Carriers  of  Passengers. 

29  (6  R  R  R)-  Street  Railways. 
Delivery     of   rolling    stock  to 

company  where  purchased  by  PASSES, 

general  manager  as  contrac-  5^^  Carriers  of  Live  Stock. 

tor.                                 ^     ^  Carriers  of  Passengers. 

FUnagan  Bank    v.    Graham  Tickets  and  Fares. 

(Ore.),    p.     446.      vol.     29  _«„«.,«, 

(6  R  R  R).  PATENT  DEFECTS. 

Ratification  of  act  of  agent   in  ^^^  Carriers  of  Live  Stock. 
giving   bond   when  pleading 

for  writ  of  certiorari.  PAVING  STREET. 

''^«v«.T."f  P^'^aa^voT.  see  Street  Railways. 

29(6RRR).  PECUNIARY         CIRCUM- 

OPINION  EVIDENCE.  ^^^^^\  r  -     -  . 

i     ^7   ..    ,^  See  Personal  Injuries. 

See  Evidence.  ^ 

Fires  Set  by  Locomotives.  p^nmaflTRTANa. 

^l^'^'t^nL^l^s  ^^  Accidents  on  Track. 

Street  Railways .  Electric  Railways. 

ORDINANCES.  ^^^^^^  Railways. 

See  Accidents  on  Track.  PBDIGREE. 

Crossings.  ^     CarHers  of  Live  Stock. 

Negligence.  ^  -^ 

Street  Railways.  PENAL  STATUTES. 

Evidence  of  existence.  See  Crossings. 

Campbell  v.  St.  Louis  &  Sub-  Interstate  Commerce. 
urban  Ry.  Co.  (Mo. ),  p.  248, 

vol.  32  (9  R  R  R).  PENALTIES. 

Speed  in  violation  of  ordinance  ^^^  Constitutional  Law. 

as  negligence.                  ^    r^  Express  Companies. 

Jones  V.  Charleston  &    W.  C.  Tickets  and  Fares. 

Ry.  Co.   (S.  Car.),    p.  702,  ,  „  ™.„™ 

vol.  30  (7  R  R  R).  PERISHABLE  FRUIT. 

See  Carriers  of  Goods, 

ORDINARY  CARE.  ^ 

See  Negligence.  PERSONAL  INJURIES. 

See  Accidents  on  Track* 

ORDINARY  NEGLIGENCE.  Appeal. 

See  Master  and  Servant.  Children. 
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PBRSONAL    INJUBIBS— Cbfi- 
Hnued, 

See  Collisions, 

Contribuiofy  Negligence, 

Crossings, 

Damages, 

Fences. 

Fires  Set  by  Locomotives, 

Frightening  Horses, 

Licensees, 

Master  and  Servant. 

Release. 

Street  Railways, 

Trespassers, 

All  persona  divided  into  tbree 
classes  by  Pennsylvania  neg*- 
ligence  statute. 
Keck  V,  Philadelphia  &  R.  R. 
Co.   (Pa.),  p.    541,    vol.    32 
(9  RR  R). 
Conductor     of     freight     train 
may    properly    be   found     to 
be    in    charge  or  control  of 
it,    though  he   is  temporarily 
absent,    if    nothing   is   done 
meanwhile     contrary  to    his 
orders. 

Carroll    v.  New    York,  N.  H. 
A  H.  R.  R.  (Mass.),  p.  313, 
vol.  29  (6  R  R  R). 
Contributory  Negligence. 

Contributory  negligence  to 
defeat  recovery  must  be 
proximate  cause  of  injury. 
Richmond   Traction  Co.  v, 

Martin's  Adm'z  ( Va.  I,  p. 

817,  vol.  32  (9  R  R  R). 
In  a    personal  injury  action, 
on    the     question    whether 
plaintiff's  alleged    contrib- 
utory  negligence    was   the 
proximate  cause  of  the  in- 
jury, an    instruction  defin- 
'ing    '* proximate"    in  such 
connection      as     meaning 
**eiBcient"    or    '^material" 
was  erroneous. 
Boyce  v,  Wilbur  Lumber  Co. 

(Wis.),  p.   41,  vol.  33    (10 

RRR). 
Injured  person's  violation  of 
ordinance  or  statute  will 
not  prevent  recovery  for 
his  injuries,  unless  the 
proximate  cause. 
Munroe  v,  Hartford  St.  Ry. 

Co.  (Conn.),  p.  47,  vol.  33 

(10  R  RR). 

Person  standing  in  dangerous 
position  assumed  only  such 
risks   as     he   should   have 
reasonably  apprehend. 
Carvers.  Minneapolis,  etc., 

10  R  R  R-64 


PBRSONAIi   INJUBIBS-C^fi 
tinned, 

R.  Co.   (Iowa),  p.  70,  vol. 
30  (7  R  R  R). 

Shown  by  evidence  that 
plaintiff's  contributory 

negligence  in  jumping  on  or 
off  train    while  in    motion, 
or  in  sitting    on    cross  tie, 
was   the   cause   of  his   in- 
juries. 

Givens  v,  Louisville  A  N. 
R.  Co.  (Ky.),  p.   11,    vol. 

30  (7  R  R  R). 

Damages. 

Compensation    may     be   had 
for    mental    suffering   and 
distress  of  mind  caused  by 
disfigurement. 
Gray  v,    Washington  Water 

Power    Co.    (Wash.),    p. 

479,  vol.  29  (6  R  R  R). 

Damages  on  account  of  mal- 
presentation  and  death  of 
child,  at  its  birth,  fifteen 
months  after  the  accident, 
too  remote. 

Simonson  v.  Minneapolis 
Sl  St.  L.  R.  Co.  (Minn.), 
p.  190,  vol.  29  (6  R  R  R). 

Duty  of  injured  employee  to 
prevent  aggravation  of  in- 
juries. 

Texas  &  PaciSc  Railroad 
Company,  Plff.  in  Err., 
v,  Abe  Behymer  (U.  S. ), 
p.  393,  vol.  31  (8  R  R  R). 

Duty  to  specially  instruct  on 
measure  of  damages,  as 
affected  by  admission  of 
evidence,  without  objec- 
tion, that  widow  of  deceased 
was  in  poor  health. 
Illinois    Cent.    R.     Co.    v„ 

Atwell    (111.),  p.  317,  vol. 

29  (6  R  R  R). 

Effect  of  refusing  to   permit 
physical  examination. 
Brown  v.  Chicago,  Milwau- 
kee &   St.    Paul  Rv.    Co. 
(N.  Dak.),  p.  733,  vol.  31 
(8  R  R  R). 

Elements. 

Chesapeake  A  O.  Ry.  Co. 
V,  Jordan  (Ky. ),  p.  672, 
vol.  32  (9  R  R  R). 

Chicago  City  Ry.  Co.  v. 
Fennimore  (111.),  p.  644, 
vol.  29  (6  R  R  R). 

Louisville  &  N.  R.  Co.  v. 
Hall    (Ky.),  p.    541,    vol. 

31  (8  R  R  R). 
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Elements  specified. 
Wiiman  v.  People's  Rj.  Co. 

(Del.),    p.    384,    vol.     32 

(9R  R  R). 
Bvidence  of  amount  which 
husband  of  injured  wife 
paid  physician  for  his 
services  admissible  to  show 
wife's  condition. 
Oliver    v*    Columbia,  N.  & 

L.    R.  Co.  (S.    Car.),  p. 

708,  vol.  29  (6  R  R  R). 
Excessive  verdict. 
Atchison,    T.  A    8.  F.  Ry, 

Co.  V.    Sledfe  (Kan.),  p. 

229,  vol.  33  (lOR  R  R). 
Morrison    v.  Northern  Pac. 

Ry.  Co.    (Wash.),  p.  233, 

vol.  33  (10  R  R  R). 
Future  pain  and  suffering  and 
loss  of  time. 
Stanley    v.    Cedar   Rapids, 

etc.,  Ry.    Co.  (Iowa),    p. 

398,  vol.  32  (9R  R  R). 

Injured  party  may  testify  as 
to  his  own  estimate  of 
the  amount  of  his  damage. 
Oliver  2/.  Columbia,  N.  Sl  Li. 

R.  Co.   (8.  Car.),  p.    708, 

vol.  29  (6  R  R  R). 

Instruction    as     to   effect   of 
pre-existing  injury. 
Leslie    tr.     Jackson    A     8. 

Traction    Co.   (Mich.),  p. 

660,  vol.  32  (9  R  R  R). 

Instruction   as   to     effect   of 
prior  malady. 
Copeland  v.  Wabash  R.  Co. 

(Mo.),     p.    508,    vol.    31 

(8R  R  R). 

Jurors  reading  newspaper 
description  of  railroad 
wreck. 

Copeland  v,  Wabash  R.  Co. 
(Mo.),    p.     506,    vol.    31 
(8  R  R  R). 
Modification    of     instruction 
permitting     jury     to    con- 
sider evidence  of  defendant 
ice    company's   employee's 
intoxication  was  not  objec- 
tionable on  the  ground  that 
it  might  afPect  the  verdict, 
as   punitive  damages  were 
not'sought. 

Knickerbocker  Ice  Co.  v, 
Benedix  (111.),  p.  89,  vol. 
33  (10  R  R  R). 

No  recovery  can  be  had  for 
fright  or  mental  suffering 
as  an  independent   element 


of  damage,  unaccompanied 

by  bodily  injury. 

Kansas  City,  Ft.  8.    A  M. 

R.  Co.  V.  Dalton  (Kan.), 

p.  187,  vol.  29  (6  R  R  R). 
Punitive  damages  not  re- 
coverable in  absence  of 
gross  negligence. 
Louisville  A  N.  R.  Co. 
•   V,  Hall  (Ky.),  p.  541,  vol. 

31    (8  R  R  R). 
Punitive  damages  when,  and 
when  not,  recoverable. 
Hay  den    v.  Fair   Haven   A 

W.  R.  Co.  (Conn.),  p.  32, 

vol.  33    (10  R  R  R). 
Reason  for  allowing  punitive 
damages. 
Oliver  v.    Columbia,  N.  A» 

L.  R  Co.  (8.  Car.),  p.  708 

vol.  29  (6  R  R  R). 

Recovery  of  exemplary  dam- 
ages in    vindication  of  pri- 
vate right  which    has  been 
willfully  evaded. 
Oliver   v.    Columbia,  N.   A 

Lt.    R.  Co.  (8.    Car.),    p. 

708,  vol.  29  (6  R  R  Rj. 

Remarks  of  plaintiff's  coun- 
sel in  regard  to  conse- 
quences of  injuries,  not  jus- 
tified by  evidence,  ground 
for  reversal. 
Blackman  v.  West  Jersey  A 

8.  R.  Co.  (N.  J.),  p.    364, 

vol.  31  (8  R  R  R). 

Remote  damages. 
Simon  son    v.     Minneapolis 
A  8t.  I^.  R.  Co.  (Minn.),  p. 
190,  vol.  29  (6  R  R  R). 

To  sustain  a  claim  for  exem- 
plary damages  against  a 
railroad  company  there  must 
not  only  be  gross  negli- 
gence, but  a  willful,  reck- 
less disregard  of  the  rights 
of  the  party  injured. 
Oliver  v.    Columbia,  N.   A. 

ti.  R.  Co.  (8.  Car. )  p.  708, 

vol.  29  (6  R  R  R). 

Verdict  of  $4,000  not  excessive 
for  permanent  injuries  of 
captain  of  firemen,  thirty- 
seven  years  of  age,  with 
salary  of  SlOO  per  month. 
Hanlon  v.  Milwaukee  Elec. 
Ry.  A  Light  Co.  (Wis.), 
p.  388,  vol.  32  (9  R  R  R). 

Where  physician  stated  that 
he  knew  value  of  services 
for  nursing,  his  evidence  as 
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to  value    was   properly  ad- 
mitted. 
Beringer    v.    Dubuque    St. 

Ky.    Co.   (Iowa),  p.    872, 

vol.  29  (6  K  R  R). 

Evidence. 

Declarations  of  eagfiueer  and 
another  concerning  the 
accident  were  immaterial 
and  not  the  statements  of 
facts. 

Illinois     Cent.     R.    Co.  v, 
Watson's     Adm'r    (Ky.), 
p.  27,  vol.  33  (10  R  R  R). 
E^rror   in    refusing  to  permit 
examination    of    plaintiff's 
person  by  defendant's  phy- 
sician     where     plaintiff's 
physician    was   allowed    to 
give   testimony     based    on 
such    an     examination    by 
himself. 

Brown  v»  Chicago,  Milwau- 
kee A  St.    Paul  Ry.    Co. 
(N.  Dak.),  p.  783,  vol.  31 
(8R  R  R). 
Evidence     of     similar    acci- 
dents. 

Central  of  Georgia  Ry.  Co. 
V.    Duffy    (Ga.),    p.    660, 
vol.  29  (6  R  R  R). 
X)xamination     of     plaintiff's 
person. 

Brown   v,  Chicago,  Milwau- 
kee 8l  St.   Paul    Ry.    Co. 
(N.  Dak.),  p.  783,  vol.  31 
(8   R  R  R). 
Sambuck  v.  Southern  Pac. 
Co.   (Cal.),  p.  687,  vol.  29 
(6R    R  R). 
Loss  of  future  earning  capac- 
ity, sufficiency  of  evidence. 
Hanlon  v,  Milwaukee  Elec. 
Ry.  &   Lfight  Co.  (Wis.), 
p.  388,  vol.  32  (9  R  R  R). 

Nonexpert     testimony   as    to 
nature  of  injuries. 
Chicago  &  E.  I.    R.  Co.  v. 

Randolph     (111.),  p.    632, 

vol.  29  (6  R  R  R). 

Petition  rendered  admissible 
evidence  of  certain  injuries. 
Seifred     v.     Pennsylvania 

R.  Co.   (Pa.),  p.  452,  vol. 

32  (9  R  R  R). 

Physical    examination. 

I^ouisville  Ry.  Co.  v.  Hart- 

lege  (Ky.),  p.  276,  vol.  31 

(8RRR). 

Power     of    court    to    compel 

defendant    railroad  to   fur- 


nish bill  of  particulars  giv- 
ing details  relating  to 
accident. 

Bogard  V.  Illinois  Cent.    R. 
Co.  (Ky.),  p.  46,    vol.  32 
(9RR  R). 
Question    to     plaintiff's  wit- 
ness,   testifying     that     he 
had    been    injured    by    de- 
fendant's cars,    **did    yon 
present   any   claim    to   the 
company?"     properly     ex- 
cluded . 

Daum  V.    North  Jersey    St. 
Ry.  Co.    (N.    J.),  p.  814, 
vol.  30  (7  R  R  R). 
lyiability    for  injuries    to  em- 
ployee  of  another   company. 
Keck    V.    Philadelphia    A  R. 
R.  Co.  (Pa.),    p.    541,    vol. 
32  (9  R  R  R). 

Negligence  of  railroad  com- 
pany in  starting  fire  on 
plaintiff's  premises  as  prox- 
imate cause  of  injury  to  his 
health  from  over  exertion  in 
putting  it  out. 
Glanz  V,  Chicago,   M.    A  St. 

P.  Ry.  Co.   (Iowa),  p.    213, 

vol.  29  (6  R  R  R). 

Negligence     of     railroad     not 
proximate  cause  of  suicide  of 
person    rendered    insane     by 
railroad  accident. 
Daniels  v.  New    York,  N.  H. 
&  H.  R.  Co.  (Mass.),  p.  64, 
vol.  31    (8  R  R  R). 
Peremptory    instruction    prop- 
erly  refused    because  of   evi- 
dence of  negligence  in  condi- 
tion   of  track    and    speed    of 
train,  where  person  near  track 
was  injured   by  reason  of  de- 
railment. 

Illinois  Cent.  R.  Co.  v.  Wat- 
son's Adm'r  (Ky.),  p.  27, 
vol.  33  (10   R  R  R). 

Proof  relative  to  neuritis  of  the 
sciatic   nerve   admissible  un- 
der the  declaration. 
Leslie  v,  Jackson  &  S.  Trac- 
tion   Co.    (Mich.),    o.    660, 
vol.  32  (9  R  R  R). 

Proximate  cause  where  per- 
sonal injuries  were  sustained 
in  attempt  to  extinguish 
lires. 

Logan    V,    Wabash    Ry.    Co. 
(Mo.),      p.     274,      vol.    29 
(6  R  R  R). 
Question  for   jury  whether   in- 
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permanent. 

Ivonisville    Ry.  Co.    v.  Casey 

(Ky.),      p.    789,      vol.      29 

(6R  R  R). 
Statute  throwing  burden  ot 
proof  on  railroad  company 
where  lots  ia  auatained  by 
fire  aet  by  locomotive  not 
applicable  to  actions  for  per- 
aonal  injuriea. 
Duree   v.  Chicago,  M.  A  St. 

P.  Ry.  Co.     (Iowa),  p.  369, 

vol.  29  (6  R  R  R). 
Sufficiency  of   notice  of  claim, 
under  St.  1894,  of  Maaa.,  ch. 
389,  §  1. 
Carroll  v.  New    York,    N.  H. 

AH,  R.  R.  (Maaa.),  p.  313, 

vol.  29  (6R  R  R). 
Where  defendant  knew,  or  with 
ordinary  care  should  have 
known,  of  plaintiff *a  negli- 
gence and  could  have  avoided 
the  accident,  but  failed  to  do 
ao,  plaintiff  can  recover. 
Richmond     Traction    Co.    v. 

Martin'a  Adm'x    (Va.),    p. 

817,  vol.  32  (9  R  R  R). 

PBBSONS. 

See  Corporations, 

PHYBIOAL  DISABILmr. 
See  Master  and  Servant, 

PHYSIOAIj    EXAMINATION. 
See  Personal  Injuries, 

PLACARDS. 

See  Tickets  and  Fares, 

PLAOB  OP  DUTY. 

See  Master  and  Servant, 

PLATFORMS. 

See  Carriers  of  Passengets. 
Stations  and  Depots, 
Street  Railways, 

PLEADING. 

See  Accidents  on  Track, 
Carriers  of  Live  Stock, 
Contributory  Negligence, 
Crossings, 
Damages, 
Fires, 
Negligence, 

PLEDGE. 

See  Stock  and  Stockholders, 


POLICEMEN. 
See  Assets, 

POLICE  POWER. 

See  Employers^  Liability  Acts, 
Fences, 
Streets  and  Highways, 

V.  S.  §§  3844,  3845,  3846,  requir- 
ing  railroada     to     maintain 
croaainga,  a  valid  police  reg- 
ulation. 
Town  of  Clarendon  v,  Rutland 

R.    Co.  (Vt.),  p.   1,  vol.  29 

(6R  R  R). 

POLICE  REGULATIONS. 
See  Frightening  Horses, 

POLICY  SLIPS. 

See  Interstate  Commerce, 

POSITIVE  EVIDENCE. 

See  Crossings, 
Fires, 

POSTAL  CLERKS. 

See  Licensees, 

Stations  and  Depots, 

POSTED  NOTICES. 

See  Carriers  of  Passengers, 

POWERS. 

See  Warehousemen, 


See  Master  and  Servant, 

PREFERENTIAL  CLAIMS. 

See  Bonds, 
Insolvency, 
Mortgages, 

PREMISES. 
See  Licensees, 

PRESCRIPTION. 

See  Right  of  Way, 

PRESUMPTION    OF    DUB 
CARE. 
See  Children, 

PRESUMPTION    OP   NEGLI- 
GENCE. 

See  Carriers  of  Passengers, 
Fires  Set  by  Locomotives. 
Master  and  Servant, 
Stocky  Injuries  to, 

PRESUMPTIONS. 

See  Accidents  on  Track, 
Baggage, 
Carriers  of  Live  Stock, 
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See  Carriers  of  Passengers. 
Connecting  Cartiers, 
Crossings. 

Death  by  Wrongful  Act. 
Fires  Set  by  Locomotives. 
Master  and  Servant, 
Street  Railways. 
Stocky  Injuries  to. 
Trespassers. 
Warehousemen, 

PRIORITY. 

See  Bonds. 
Insolvency. 

PRIOR  MISOONDUOT. 
See  Carriers  of  Passengers. 

PRIVATB  OROSSINGS. 
See  Crossings. 

PRIVATB  BNTERPRISBS. 
See  Eminent  Domain. 

PRIVATB  RAILROADS. 

See  Fires  Set  by  Locomotives. 

PRIVTLEGB  TAX. 
See  Taxation. 

PROOESS. 

See  Foreign  Corporatiofis. 
Garnishment. 
Service  of  Process. 

PROFANE  liANGnAGB. 
See  Carriers  of  Passengers. 

PROMISE  TO  REPAIR. 
See  Master  and  Servant. 

PROSBOTJTIONS. 

See  Carriers  of  Goods. 
Right  of  Way. 

PROSPEOTIVE    PASSEN- 
GERS. 

See  Carriers  of  Passengers. 

PROVINCE  OF  COURTS. 
See  Railroads. 

PROXIMATE  CAUSE. 

See  Accidents  on  Track. 
Carriers  of  Live  Stock. 
Carriers  of  Passengers, 
Children. 
Crossings. 
Fellow  Servants. 
Fences. 

Frightening  Horses. 
Licensees. 


PROXIMATE  CAUSE— Gmr^. 

See  Master  and  Servant, 
Negligence. 
Personal  Injuries. 
Street  Railways. 

Efroneous  definition. 
Bojcez^.  Wilbur  Lumber  Co. 
(Wia.),     p.     41,      vol.      33 
(10  R  R  R). 

PUBLIC  AID. 

See  Railroad  Aid. 

PUBLIC  CONTRACTS. 
See  Street  Railways. 

PUBLIC  ENEMY. 

See  Carriers  of  i^ive  Stock, 

PUBLIC  HEALTH. 

See  Carriers  of  Passengers, 

PUBLIC  IMPROVEMENTS. 
See  Street  Railways. 

PUBLIC>INTEREST. 
See  Adverse  Possession. 

PUBLIC  LANDS. 

See  Water  and   Watercourses, 

Adiacent  lands,  what  are 
within  meaning;  of  federal 
statute  granting  to  certain 
railroads  the  right  to  cut  tim- 
ber. 
United  States  v.  St.  Anthony 

R.  Co.   (U.  S.),  p.  346,  vol. 

33  (10  R  R  R). 
Burden  of  proof  on  lumber  com- 
pany acting  as  agent  for 
railroad  in  cutting  timber 
from  public  domain,  where 
the  company  relies  on  the 
federal  statute  conferring 
right  to  cut  such  timber. 
United    States   v.    Denver  & 

R.  G.    R.    Co.   (U.    S.),  p. 

422,  vol.  33  (10  R  R  R). 
Effect  of  delay  in  making  sur- 
vey upon  rights  of  settler 
occupying  lands  within  in- 
demnity limits  of  grant,  in 
advance  of  their  selection 
under  by  company  to  supply 
deficiency  in  place  limits, 
under  Act  of  May  4,  1870,  ch. 
69. 

Oregon    &    California    Rail- 
road v.    United    States    (C. 

C.  A.),  p.  943,  vol.  30  (7  R 

RR). 
Effect   of   inclusion    in    forest 
reservation  on   rights  of  set- 
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tiers  of  nnaurveyed    railroad 

lands,    under  act  of  Jan.  13, 

1886. 

Holmes  v.    United  States  (U. 

8.),  p.  486,  vol.   29   (6  R  R 

R). 
Effect  of   order  of   withdrawal 
based  on  map  of  general  route 
where    occupancy     in     good 
faith  for  homestead. 
Nelson  v.  Northern  Pac.    Ry. 

Co.  (U.  S.),  p.  367,   vol.    30 

(7RRRK 
Indemnity  selections,  construc- 
tion of  federal    statute. 
Southern    Pacific     Railroad, 

Appts.,  V.  United  States  of 

America    (U.    S.),    p.  837, 

vol.  31  (8  R  R  R). 

I^and   excepted    from    railroad 

land  grant  by  g  23  of  Act  of 

Congress  of  March  3,  1871. 

Southern     Pacific     Railroad 

Company,  Appts.,  v.  United 

States  of  America   (U.    S. ), 

p.  837,    vol.  31  (8  R  R    R). 

Land  within  exterior  limits 
within  meaning  of  Act  of 
Confi^ress  of  May  14, 1880,  ch. 
89,  %3. 

Nelson  v.  Northern  Pac.  Ry. 
Co.  (U.  S.),  p.  367,  vol.  30 
(7R  R  R). 

Measure  of  damages  for  unlaw- 
fully cutting  timber,  in  the 
belief  that  the  land  is  adja- 
cent within  meaning  of  fed- 
eral statute  granting  to 
certain  railroads  the  right  to 
cut  timber. 

United  States  v,  St.  Anthony 
R.  Co.  (U.  S.),  p.  346,  vol. 
33  (10  R  R  R). 

Mineral  lands,  what   are. 
Northern    Pac.     Ry.    Co.    v. 
Soderberg    (U.  S.),  p.  911, 
vol.  30  (7  R  R  R). 

Occupancy  in  good  faith  by 
settlers  not  defeated  by  selec- 
tion of  lands  within  indem- 
nity limits  of  grant  made  by 
act  of  July  25,  1866,  ch.  242, 
to  California  and  Oregon 
Railroad  Company. 
Oregon  A  California  R.  Co.  v. 
United  States  (U.  S.,) 
p.  882,    vol.   30  (7  R  R   R). 

Prima  facie    case  against  rail- 
road   in    action    for  value  of 
timber  cut    from    public   do- 
main. 
United    States    v.    Denver  A 


R.  6.  R.  Co.  (U.  8.),  p.  422, 
vol.  33  (10  R  R  R). 

Relocation  of  abandoned  min- 
ing claim  subject  to  railroad 
right  of  way  under  Colorado 
statute. 

Bonner  v.  Rio  Grande  S.  R. 
Co.  (Colo.),  p.  94,  vol.  31 
(8  R  R  R). 

Rights  of  bona  fide   purchasers 
against  persons   claiming  by 
adverse  possession. 
San  Jose  Land    A  Water  Co. 

V.  San  Jose  Ranch  Co.    (U. 

S.),p.    824,    vol.    29    (6    R 

RR). 

Rights  of    settlers    on    unsur- 
veyed  lands  where  exceptions 
from  forest  reservations. 
Holmes     v.      United     States 

(C.  C.  A.),  p.  486,     vol.  29 

(6  R  R  R). 

Rights  of  subsequent   grantees 
to  forfeited  land. 
San    Jose  Land  &    Water  Co. 

V.    San    Jose      Ranch    Co. 

(U.    S.),    p.    824,    vol.    29 

(6R  R  R). 

Right  to  perfect  title  after 
abandonment,  under  Oregon 
donation  act. 

Oregon  A  California  Railroad 
Company,  Appt.,  v.  United 
States  (U.  S.),p.  25,  vol. 
31  (8  R  R  R). 

Selection    of   abandoned   lands 

by    railroad    as     lien    lands, 

under  Oregon  donation     act. 

Oregon  A  California  Railroad 

Company,  Appt.,  v.  United 

States  (U.  S.),  p.    25,    vol. 

31  (8  R  R  R). 

Sufficiency  of  claim  of  occu- 
pancy in  good  faith,  within 
meaning  of  Act  of  Congress 
of  July  2,  1864,  ch.  217,  §  3, 
restricting  grant  in  aid  of 
certain  railroads  tu  odd  num- 
bered sections  within  certain 
limits. 

Nelson  v.  Northern  Pac.  Ry. 
Co.  (U.  S.  ),  p.  367,  vol.  30 
(7  R  R  R). 

Withdrawal  of  indemnity  lands 

in  advance  of  selection . 

Oregon  A  California  R.  Co.  v. 

United     States     (U.     S.), 

p.  882,   vol.   30  (7R  R  R). 

PITBLid  OFFICERS. 

See  Carriers  of  Passengers, 
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PXJBLIO  POLICY. 

See  Carriers  of  Passengers. 
Death  by  Wrongful  Act. 
Fires  Set  by  Locomotives* 
Master  and  Servant. 
Relief  Associations. 
Right  of  Way. 
Stations  ana  Depots. 

PI7BLIO  USB. 

See  Eminent  Domain. 

PUBLIC  WAY. 

See  Eminent  Domain. 

PULLMAN  CABS. 

See  Carriers  of  Passengers. 

PUNITIVE  DAMAGBS. 

See  Carriers  of  Passengers. 
Damages. 

Master  and  Servant. 
Personal  Injuries. 

QUARANTINE. 

See  Carriers  of  Passengers. 

QUESTIONS  OF  LAW. 
See  Tickets  and  Fares, 

QUO  WARRANTO. 

A  street  railway  francniBe  la 
a  ** franchise"  within  mean- 
ing of  statute  of  Wisconsin 
providing  that  action  may  be 
brought  against  any  person 
unlawfully  holding  or  exer- 
cising any  franchise,  and 
may  be  annulled  for  cause  by 
quo  warranto. 

State  V,  Milwaukee,  etc.,  R. 
Co.  (Wis.),  p.  261,  vol.  29 
(6  R  R  R). 

RACE  DISCRIMINATION. 
See  Carriers  of  Passengers. 

RAILROAD  AID. 

After   a     railroad's   right     to 

receive  public  aid   previously 

voted,    and  for   which   a  tax 

had    been    levied,    has    been 

judicially       determined,     no 

issues  are  open  on  mandamus 

to   compel   collection    of   the 

tax,   except   as   to   the   form 

of   the     proceedings     which 

shall  be  directed. 

State  ex   rel.  Moore  v.  Board 

of  Com' rs  of  Clinton  County 

(Ind.),  p.  938,  vol.    31  (8  R 

R  R). 

Authority    of   county    to    sub- 
scribe to  capital   ^tock. 
Board    of   Commissioners  of 


RAILROAD  AUy-Continued. 

Wilkes  County  and  John  H. 

Johnson,    Sheriff    and    Bz 

OflBcio  Treasurer  of  Wilkes 

County,  Petitioners,  v.    W. 

N.    Coler   A   Company  (U. 

8.),  p.    122,    vol.    31    (8   R 

R  R). 
Enforcement   of   public  aid  as 
affected  by  scope  of  erroneous 
decision. 
State  ex  rel.  Moore  v.    Board 

of      Com'rs     of       Clinton 

County    (Ind.),  p.  938,  vol. 

31  (8  R  R  R). 
Judgment  reversing  decision  of 
board  of  county  commission- 
ers, which  was  adverse  to 
railroad  right  to  receive  aid 
previously  voted,  was  conclu- 
sive of  such  issue. 
State  ex    rel.  Moore  v.  Board 

of  Com*rs  of  Clinton  County 

(Ind.),    p.     938,     vol.      31 

(8R  R  R). 
Mandamus  would  lie  to  compel 
the  entry  of  a  new  order  di- 
recting the  collection  of  the 
tax,  and  relator  was  not  re- 
duced to  the  alternative  of 
either  appealing  from  a  sec- 
ond order  or  ignoring  it, 
and  relying  on  the  first  as 
still  in  force. 
State  ex  rel.  Moore  v.    Board 

of  Com'rs  of  Clinton  County 

(Ind.),  p.  938,  vol.    31  (8  R 

R  R). 
On  appeal  from  the  board  of 
county  commissioners,  a 
taxpayer  seeking  to  prevent 
collection  may  institute  man- 
damus proceeding  without 
again  petitioning  the  board. 
State  ex  rel.     Moore  v.  Board 

of  Com'rs  of  Clinton  County 

(Ind.),    p.     938,      vol.     31 

(8R  R  R). 

Right   of  taxpayer  to  maintain 

action    to     prevent  collection 

of  railroad  aid. 

State  ex  rel.     Moore  v.  Board 

of  Com'rs  of  Clinton  County 

(Ind.),    p.      938.      vol.       31 

(8RRR). 

The  fact  that  the  people  voted 
on    the   question  settled    the 
form     of   the    aid  to   be   ex- 
tended, and   it  was    properly 
pleaded  as  a  donation. 
State  ex  rel.     Moore  v.  Board 
of  Com'rs  of  Clinton  County 
(Ind.),  p.  938,  vol.  31  (8   R 
RR). 
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RAIIiBO  A  D     COMMISSION- 
BBS. 

See  Railroads  in  Streets, 
Street  Railways. 

Duties  and  powers. 
Morgan's  Louisiana  A  T.  R. 
A  S.  S.  Co.  V,  R.  Commis- 
sion of  Louisiana  (La.),  p. 
122,  vol.  29  (6  R  R  R). 
In  selecting    location  for  depot 
regard  is  to  be  had  as  to  abil- 
ity of   the   railroad,  in  view 
of    its     entire    business,     to 
establish  and  maintain  depot, 
and    not  to    its    situation    at 
some  special  locality. 
Morgan's  Louisiana  Sl  T.  R. 
A  S.  B.  Co.  V,  R.  Commis- 
sion of  Louisiana  (La.),  p. 
122,  vol.  29  (6  R  R  R). 
Jurisdiction    of  supreme    court 
in    disposing    of    matters  in 
dispute  between  railroads  and 
state  railroad  commission. 
Morgan's  Louisiana  &  T.   R. 
A  8.  S.  Co.  V.  R.    Commis- 
sion of  Louisiana  (La.),  p. 
122,  vol.  29  (6  R  R  R). 

Jurisdiction    to   review  acts  of 
commissioners     establishing 
rates,  under  Rev.  St.    1895  of 
Texas,  arts.  4565,   4566. 
Railroad       Commission      of 
Texas  V.    Weld    (Tex.),   p. 
572,  vol.  30  (7  R  R  R). 
Jurisdiction  to   review  acts  of 
railroad   commissioners,    un- 
der Rev.    St.  of  Texas,  arts. 
4565,  4566. 

Railroad  Commission  of 
Texas  v.  Weld  (Tex.),  p. 
572,  vol.  30  (7  R  R  R). 

Powers.  ^     ^ 

Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Kansas  City,  M.  A 
O.  Ry.  Co.  (Kan.),  p.  509, 
vol.  30  (7  R  R  R). 

Powers,   statutes. 
Nashville,    C.    A  St.  L.  Ry. 
Co.  V,   State  (Ala.),  p.  186, 
vol.  32  (9  R  R  R). 
Power  to  order  location  of   sta- 
tion and  construction    depot. 
Nashville,    C.  A    St.  L.    Ry. 
Co.  V.  State   (Ala.),  p.  186, 
vol.32  (9R  R  R). 
Reasonableness   of   rates,  con- 
struction of  Rev.  St.  of  Texas 
of    1895,  arts.  4565,  4566. 
Railroad  Commission  of  Texas 
V.    Weld    (Tex.),     p.      572, 
vol.  30  (7  R  R  R). 


BAILBOAD  GRANTS. 
See  Public  Lands. 

RAIIiBOADS. 

See  Accidents  on  Track. 
Adverse  Possession, 
Attachment. 
Branch  Railroads. 
Contracts. 
Corporations. 
Crossings. 
Electric  Railways. 
Eminent  Domain. 
Fires  Set  by  Locomotives^ 
Foreign  Corporations. 
Frightening  Teams. 
Garnishment, 
Insolvency. 
Leases  and  Running  Pow^ 

ers. 
Local  Assessments. 
Malicious  Prosecution. 
Negligence. 
Officers. 

Railroads  in  Streets. 
Relief  AssodaHons. 
Real  Estate. 
Res  Gestce. 
Right  of  Way. 
Stations  and  Depots. 
Stock  and  Stockholders. 
Street  Railways. 
Streets  and  Highways. 
Taxation. 
Torts. 
Trials. 
Venue. 
Warehouses, 
Wharves. 
Witnesses. 

Courts  cannot  dictate  as  to 
choice  of  methods  of  opera- 
ting railroads. 

Norfolk    W.  Ry.  Co.  v.    Cro- 
mer (Va.),  p.    371,    vol.  31 

(8R  RR)- 
Estoppel    by    incorporation   to 
contest    constitutionality     of 
incorporation  act,    which  re- 
duced rates. 
Qrand    Rapids  A  I.  R.  Co.  v. 

Osborn  (U.  S.),  p.  568,  vol. 

33  (lOR  R  R). 
Power  to  purchase  lines  already 
constructed,     construction  of 
charter. 
Central    Trust   Co.    of    New 

York  V.  Washington  County 

R.  Co.  (Me.),  p.  883,  vol.  31 

(8R  R  R). 
Public  highways. 
McLucas  V.    St.  Joseph  A  G. 

L    R.  Co.    (Neb.),    p.    342, 

vol.  30   (7  R  R  R). 
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RAILROADS—  Continued. 

Right  of  new  organization, 
after  consolidation,  to  in- 
crease its  capital  stock,  under 
act  of  March  24,  1865,  of 
Pennsylvania. 

Commonwealth  v,  Buffalo, 
R.  A  P.  Ry.  Co.  (Pa.),  p. 
160,  vol.  33  (10  R  R  R). 

RAILROADS  IN  STRBBTS. 
See  Accidents  on  Track, 
Eminent  Domain, 
Stations  and  Depots, 
Stockyards. 
Street  Railways. 

Abutter   only   entitled  to  nom- 
inal damages   where  railroad 
company  abandoned  street. 
Hays  V.  Wilkinsburg  &  K.  P. 

St.    Ry.    Co.  (Pa.),  p.  563, 

vol.  30  ;7  R  R  R). 
Abutters  could  not  enjoin  oper- 
ation of  road  on  viaduct. 
Dolan  V,  New    York  A  H.  R. 

Co.     (N.  Y.),    p.    130,  vol. 

31  (8  R  R   R). 
Abutter's     right     to    damages 
where  location  of   additional 
track  in    violation   of  agree- 
ment. 
Stephens  z^.  New   York,  etc., 

R.  Co.  (N.  Y.),  p.  449,  vol. 

30  (7RRR). 
Abutter's  right   to  enjoin   con- 
struction of  additional  tracks, 
construction     of    agreement. 
Stephens  v.  New  York,    etc., 

R.  Co.  (N.  Y.),  p.  449,  vol. 

30  (7RR  R). 
Abutter  was  entitled  to  enjoin 
construction  of  siding,  in 
violation  of  ordinance,  in 
such  manner  as  to  injure  his 
property. 
Zook     V.     Pennsylvania    R. 

Co.    (Pa.),  p.  480,    vol.    32 

(9RR  R). 
Abutter  was  not  guilty  of  laches 
in  waiting  to  enjoin  use  of 
second  track  in  street  until 
he  had  ascertained  that  it 
was  intended  to  be  perma- 
nent. 
Rock  Island  &  R.  Ry.   Co.  v. 

Johnson    (111.),  p.  492,  vol. 

32  (9  R  R  R). 

Act  of  1901  of  Connecticut,  au- 
thorizing railroad  company, 
on  being  denied  by  city  au- 
thorities right  to  lay  certain 
kind  of  pavement,  to  appeal 
from  order  of  railroad  com- 
missioners. 

10  R  R  R— 65 


RAILROADS    IN  STREETS— 
Continued, 

City  of  Hartford  v,  Hartford 

St.  Ry.  Co.  (Conn.),  p.  546. 

vol.  30  (7  R  R  R).  ^  ' 
Additional  servitude,  laying 
second  track  of  steam  rail- 
road, where  abutter  owns  fee 
in  street. 
Rock   Island  A  P.  Ry.  Co.   v 

Johnson  (111.),  p.    492,  vol. 

32  (9  R  R  R). 

Agreement  of  abutter  allowing 
location  of  line  construed  not 
to  allow  additional  .tracks. 
Stephens  v.    New  York,  etc.. 

R.  Co.  (N.  Y.).  p.  449,  vol. 

30(7RRR). 
Agreement  of  abutter  allowing 
railroad  line  to  be  located  in 
street  did  not  include  con- 
sent to  location  of  side 
switches. 
Stephens   v.  New  Y6rk,  etc., 

R.  Co.  (N.  Y.),  p.  449,  vol 

30  (7  R  R  R). 
Authority  of  city  council  to 
permit  railroad  to  encroach 
on  street  with  abutments 
supporting  overhead  cross- 
ings must  be  expressly  con- 
ferred by  statute. 
Lake  Shore,  etc.,    Ry.  Co.  v. 

City   of   Elyria    (Ohio),  p. 

432,  vol.  33  (10  R  R  R).     ^ 

Damages. 

Loss  of  customers,   proof  of 
general     improvement     in 
business   not  admissible  in 
rebuttal. 
Boyer     &     Lucas     v,    St. 

Louis,    S.     F.    &   T.  Ry. 

Co.    (Tex.),    p.    486,  vol. 

32  (9  R  R  R). 

Measure  of  damages  recover- 
able by  abutter. 
South  Bound  R.  R.  v.  Bur- 
ton (S.  Car.),  p.  147,  vol. 

33  (10  R  R  R). 

South   Bound  R.  R.  v.  Day 

(S.  Car.),  p.  147,  vol.    33 

(10  R  R  R). 
South  Bound  R.  R.  v.  Fin- 
ley  (S.  Car.),  p.  147,  vol. 

33  (10  R  R  R). 
South    Bound      R.      R.    j,. 

Greer    (S.    Car.),    p.  147, 

vol.  33  (10  R  R  R). 
South      Bound    R.    R.      p^ 

Higbee  (S.    Car.),  p.  147, 

vol.  33  (10  R  R  R). 
South      Bound      R.    R.    j,. 

Holmes  (S.  Car.),  p.  147, 

vol.  33  (10  R  R  R). 
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RAILROADS  IN  STRBBTS— 
Continued, 

Sonth  Bound  R.  R.  v. 
Pierce  (S.  Car.)>  p.  147, 
vol.  33  (10  R  R  R). 

Sonth  Bound  R.  R.  v.  Tay- 
lor    (8.     Car.),    p.    147, 
vol.  33  (10  R  R  R). 
Measure  of  damag'ea  to  abut- 
ter's property. 

Boyer  &  Lucas  v.  St.  Louis, 
etc.,  Ry.    Co.    (Tex.),  p. 
486,  vol.  32  (9  R  R  R). 
Railroad  sot  estopped  by   its 

evidence    from   denying    a 

dedication,  so  as  to  prevent 

or   mitigate   a   recovery  of 

damages  by  an  abutter. 

Hast   V.  Piedmont  Sl  C.  R. 
Co.  (W.  Va.),  p.  108,  vol. 
31  (8RR  R).) 
Rights  of  abutters. 

South  Bound  R.  R.  v. 
Burton  (S.  Car.),  p.  147, 
vol.  33  (10  R  R  R). 

South  Bound  R.  R.  v.  Day 
(S.  Car.),  p.  147,  vol.  33 
(10  R  R  R). 

South  Bound  R.  R.  v.  Fin- 
ley  (S.  Car.),  p.  147,  vol. 
33  (lORRR). 

South  Bound  R.  R.  v.  Greer 
(S.  Car.),  p.  147,  vol.  33 
(10  R  R  R). 

South  Bound  R.  K.  v.  Hig- 
bee  (S.  Car.),  p.  147,  vol. 
33  (10  R  R  R). 

South  Bound  v.  Holmes 
(S.  Car.),  p.  147,  vol.  33 
(10  R  R  R). 

South  Bound  R.  R.  v. 
Pierce  (S.  Car.),  p.  147, 
vol.  33  (10  R  R  R). 

South  Bound  R.  R.  9.  Tay- 
lor (S.  Car.),  p.  147,  vol. 
33  (10  R  R  R). 

Rights  of  abutting  owners  to 
recover  where  station  house 
occupied     more    of    street 
than  viaduct. 
Dolan    V,    New   York  Ik  H. 

R.    Co.    (N.    Y.),   p.  130, 

vol.  31  (8  R  R  R). 

Estoppel  of  public  to  question 
title  of  railroad. 
South  Bound  R.  R.  v.  Burton 

(S.  Car.),  p.  147,  vol.  33(10 

R  RR). 
South    Bound   R.    R.   v.  Day 

(S.  Car.),  p.  147,  vol.  33  (10 

RR  R). 
South  Bound  R.  R.  v.  Finley 

(S.  Car.),  p.  147,  vol.  33  (10 

RR  R.) 


RAILROADS   IN  8TRBBT8-* 

Continued. 

South  Bound  R.  R.  v.    Greer 

(S.  Car.)  p.  147,  vol.  33  (10 

R    R    R). 
South  Bound  R.  R.  v.  Higbee 

(S.  Car.)  p.  147,  vol.  33  (10 

RK  R). 
South  Bound  R.  R.  v.  Holme* 

(S.  Car.),    p.    147,    vol.    33 

(10  R  R  R). 
South  Bound   R.  R.  v.  Pierce 

(S.  Car.),  p.  147,  vol.  33  (10 

R  R  R. 
South  Bound  R.  R.  v.  Taylor 

(S.  Car.),  p.  147,  vol.  33  (10 

RR  R). 

Grant  of  right  to  use  streets  by 
town  council  not  a  franchise 
within  meaning  of  ch.  29, 
p.  82,  W.  Va.  Acts,  1901. 
Belington  &  N.  R.  Co.  9. 
Town  of  Alston  (W.  Va.), 
p.  455,  vol.    33   (10  R  R  R). 

Injunction  not  the  proper  rem^ 
edy  to  prevent  a  town  council 
from  repealing  orders  grant- 
ing use  of  streets. 
Belington  &  N.  R.  Co.  v* 
Town  of  Alston  (W.  Va.), 
p.  455,  vol.   33    (10  R  R  R). 

Injunction  will  lie  to   prevent 
removal   by   town   of   tracks 
lawfully  laid. 
Belington  Sl  N.  R.    v.    Town 

of  Alston  (W.  Va.),  p.  455, 

vol.  33  (10  R  R  R). 

Negligence  for  company  to  run 
train  within  limits  of  city 
without  ringing  bell  or  blow- 
ing whistle,  as  required  by 
Code  of  Ala.,  §  3440. 
Peters   v.    Southern     R.   Co. 

(Ala.),  p.    90,    vol.  30  (7  R 

RR). 

Power  of  court,  under  §  5114, 
Ohio  Rev.  St.,  to  amend  pe- 
tition in  action  brought  by 
solicitor  of  city  or  village  as 
such,  in  his  own  name,  and 
also  as  a  taxpayer,  but  in  be- 
half  of  the  municipality,  to 
compel  bv  injunction  a  rail- 
road to  remove  from  street 
abutments  supporting  over- 
head crossing. 
Lake  Shore,  etc.,  Ry.  Co.  9. 

City   of   E«lyria    (Ohio),  p. 

432,  vol.  33  (10  R  R  R|. 

Power  of  municipality  to  com- 
pel   street   railway   to   pave 
part  of  street. 
City  of  Hartford  v,    Hartford 


GENERAL  INDEX 


m 


BAILROADS   IN  STRBBTS— 
Continued. 

St.  Ry.  Co.  (Conn.),  p.  546, 
vol.  30  (7  R  R  R). 
Railroad  may  be  compelled  by 
injunction  to  remove  unau- 
thorized abutments  support- 
ing overhead  crossing,  which 
encroach  on  street,  without 
compensation  for  cost  of  re- 
moval. 

Lake  Shore,  etc.,  Ry.    Co.  v. 
City  of  Elyria  (Ohio),    p. 
432,  vol.  33  (10  R  R  R). 
Remedy  of  abutter   where   sec- 
ond track  of  steam    railroad, 
constituting     an     additional 
servitude,  was  laid  in  street. 
Rock  Island   &  P.  Ry.  Co.  v. 
Johnson  (111.),  p.  492,    vol. 
32(9RRR). 
Right   of   public   to   use  whole 
street. 

Southern    Ry.    Co.    v,    Cren- 
shaw   (Ala.),    p.    817,    vol. 
31  (8  R  R  R). 
Statute    of   Pennsylvania  pre- 
venting occupation  of  streets 
by  railroads  without  munici- 
pal consent  not   repealed    by 
constitutional  provision. 
City   of   Pittsburg    v.  Pitts- 
burg, etc.,  R.  Co.  (Pa.),  p. 
224,  vol.  30  (7  R  R  R). 
SuflBciency  of  map  to  show    lo- 
cation of  track. 
Stephens  v.    New  York,  etc., 
R.  Co.  (N.  Y.),  p.  449,  vol. 
30  (7  R  R  R). 

RAILROAD  "WORE. 

See  Employers'  Liability  Acts. 

RAILWAY  GRANT. 
See  Public  Lands, 

RATBS. 

See  Carriers  of  Goods, 
Constitutional  Law, 
Interstate  Commerce, 
/Railroad    Commissioners, 
Railroads, 
Tickets  and  Fares, 

RATIFICATION. 

See  Carriers  of  Goods, 

RBAL  ESTATB. 
See  Public  Land, 
Water  Stations, 

Railroad     part      of    realty    in 
which    grantee   of  lessor  ac- 
quired no  interest. 
Bedford-Bowling        Green 
Stone  Co.    v,  Oman  (Ky.), 
p.  249,  vol.  31  (8  R  R  R). 


RBAL  PROPBRTY. 
See  Injunctions, 

RBBATBS. 

See  Tickets  and  Fares, 

RBBUTTINO  BVIDBNOB. 
See  Stock,  Injuries  to, 

RBOBIVBRS. 

See  Insolvency, 
Liens, 

Authority   of    general   freight 
agent   to   bind   receivers   by 
contracting  to  transport  over 
connecting  lines. 
Farmers'  Loan   &   Trust  Co. 

V.    Northern    Pac.    R.    Co. 

(p.  C.  A. ),  p.  852,  vol.  30  (7 

RRR). 

Jurisdiction  retained  to  enforoe 

liability     of    receivers    after 

termination   of  receivership. 

Ohio   Coal  Co.    V,  Whitcomb 

(p- C.  A.),  p.  247,  vol.  32  (9 

Power  of  receivers  to  contract 
for  transportation   over  con* 
necting  lines. 
Farmers'  Loan  A   Trust   Co. 

V.  Northern  Pac.  R.  Co.  (C. 

C.  A.),  p.  852,  vol.  30  (7  R 

R  R). 

RBOBIVBRS'  BXPBN8BS. 
See  Insolvency, 

RBOBIVING  OARRIBR8. 
See  Connecting  Carriers, 

RBOKLBSSNBS8. 

See  Carriers  of  Passengers, 
Damages, 

Master  and  Servant, 
Negligence, 

RBFRIGBRATOR       OOMPA. 
NIBS.  v/iEu-A 

See  Carriers  of  Goods, 

RBGULATIONS. 

See  Carriers  of  Goods, 

Carriers  of  Passengers, 

RBLBASB. 

EJffectoffact  that  injury  oc- 
curred in  Mexico  on  validity 
of  contract  exempting  raiK 
road  from  liability  under  em- 
ployers' liability  act  of  Texat, 
Mexican  Nat.  R.  Co.  v.  Jack-. 

son  (C.  C.  A.),  p.  259,  vol. 

30  (7  R  R  R). 
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RBLB  ASH —  Continued, 

Return  of  consideration  for  re- 
lease     procured      by     fraud 
not   condition     precedent    to 
rig^ht  of  action. 
Indiana,  D.  &  W.  R.    Co.    v. 

Fowler  (111.),  p.  715,  vol.  30 

(7  R  RR). 
Right  of  illiterate    to    rely   on 
representations  of   railroad's 
agent. 
Indiana,  D.  &  W.    R.    Co.    v. 

Fowler    (111.),   p.  715,    vol. 

30  (7  R  RR). 

RBLBASB  OF  ABtJTTBBS'  IN- 
TBBBSTS. 

See  Railroads  in  Streets, 

XUDLBASB  OF  CLAIM. 
See  Master  and  Servant, 

RBLIBF  ASSOOIATIONS. 
See  Death  by  Wrongful  Act. 

Not    against   public    policy   to 
establish   for   benefit  of  em- 
ployees. 
State   ex   rel.    Sheets,    Atty. 

Qen.,  V.  Pittsburgh,  C,  C. 

&    St.    L.    Ry.  Co.  (Ohio), 

p.  168,  vol.  32  (9  R  R  R). 
Not  ultra  vires  in    railroad    to 
establish. 
State  ez   rel.    Sheets,    Atty. 

Gen.,  V.  Pittsburgh,  C,  C. 

&    St.    L.    Ry.  Co.  (Ohio), 

p.  168,  vol.  32  (9  R  R  R). 
Railroad  not  engaged  in  insur- 
ance   business   in    maintain- 
ing. 
State   ez    rel.    Sheets,  Atty. 

Gen.,  V.  Pittsburgh,  C,  C. 

&  St.  L.  Ry.  Co.  (Ohio),  p. 

168,  vol.  32  (  9  R  R  R). 

RBLIBF  DBPARTMBNT. 
See  Master  and  Servant. 

Mitigation  of  damages. 
Boulden   v,    Pennsylvania  R. 
Co.  (Pa.),  p.  641,  vol.    30  (7 
R  R  R). 

BBMARKS  OF  OOITNSBL. 

See  Personal  Injuries, 
THaL 

BBMABBIAGB. 

See  Death  by   Wrongful  Act, 

BBMBDIBS. 

See  Street  Railways, 

BBMOTB  DAMAGBS. 

See  Damages, 

Eminent  Domain, 


BBMOVAL  OF  OAtTSB. 
See  Carriers  of  Passengers, 

BBMOVAL  OF  TBAOKB. 

See  Railroads  in  Streets, 

BBOBGANIZATION. 
See  Constitutional  Law. 


See  Master  and  Servant, 


See  Local  Assessments, 

BBS  ADJIJDIOATA. 
See  Warehouses, 

BBSBBVBD  POWBB. 
See  Taxation, 

BBS  GBSTJB. 

See  Carriers  of  Goods, 

Carriers  of  Passengers. 
Master  and  Servant, 
Stock,  Injuries  to. 
Warehousemen, 

Conversations  between  plain- 
tiff and  defendant's  agent 
relative  to  the  transportation 
of  the  cattle,  in  the  course  of 
such  transportation,  as  rea 
gestae. 
Louisville   St   N.    R.    Co.    v. 

Landers    (Ala.),  p.  96,  vol. 

29  (6  R  R  R). 
Declarations  of  general  super- 
intendent made  while  ezam- 
ining  wreck,  three  hours 
after  it  occurred,  as  to  negli- 
gence of  company  in  using 
such  wheels. 
Roberts  v.  Port   Blakely  Mill 

Co.  (Wash.),  p.  403,  vol.  29 

(6  R  R  R). 
Declarations  of  injured   brake- 
man. 
Murray   v.    Boston   &   M.  R. 

R.  (N.  H.),     p.  623,  vol.  30 

(7  R  R  R). 
Ezclamations  of  pain   immedi* 
ately  after  injury. 
Oliver  v.  Columbia,    1^,  A  L. 

R.    Co.    (S.    Car.),    p.  708, 

vol.  29  (6  R  R   R). 

BBS  IPSA  LOQUrrUB. 
See  Street  Railways, 

BBVBBTBB. 

See  Right  of  Way. 

BBVIBW. 

See  Appeal. 

Carriers  of  Goods, 
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BIGHT  OP  \^AY. 

See  Adverse  Fdssession, 
Crossings. 
Eminent  Domain, 
Public  Lands. 
Street  Railways. 
Water  and  Watercourses. 

Abandonment. 

Question  of  intention. 
Garlick  v.  Pittaburgh  &  W. 
Rj.    Co.    (Ohio),    p.   243, 
vol.  29  (6RR  R). 
Question    for     jury    whether 
railroad  company  has  aban- 
doned branch  to  coal  mine. 
Chicago,    etc.,   R.    Co.     v. 
Clapp  (111.),  p.    489,   vol. 
30  (7  R  R  R). 
What  constitutes. 
Chicago,    etc.,    R.    Co.     v. 
Clapp  (111.),    p.  489,    vol. 
30  (7  R  R  R). 
Agreement  of  grantee  to   erect 
depot    at     certain     point     a 
condition  subsequent,  and  not 
a  covenant. 

Griswold  V.  Minneapolis,   St. 
P.  &  S.  S.  M.  Ry.  Co.  (N. 
Dak.),  p.  153,  vol.  33  (10  R 
RR). 
Agreement  of  grantee   to  erect 
depot    at    certain    point    not 
against  public  policy. 
Griswold  v.   Minneapolis,  St.* 
P.  &  S.  8.  M.    Ry.  Co.  (N. 
Dak.),  p.  153,  vol.  33  (10  R 
RR). 

Could  not  be  acquired  from 
railroad  by  adverse  posses- 
sion of  land  granted  by  act 
of  congress. 

Northern  Pacific  Railway 
Company,  Plff.  in  Err.,  v. 
Abner  Townsend  (U.  S. ), 
p.  181,  vol.    32   (9  R  R  R). 

Damages,  measure  of  damages 

where  highway  is  constructed 

over  right  of  way. 

Southern    Kansas   Ry.  Co.  v. 

Oklahoma  City    (Okla. ),  p. 

244,  vol.  29  (6  R    R  R). 

Effect  of  abandonment  under 
provision  of  constitution  of 
Illinois. 

Chicago,  etc. ,  R.  Co.  v.  Clapp 
(111.),  p.  489,  vol.  30  (7  R 
RR). 

Expression  of  intention  on  part 
of  railroad  company  not  to 
abandon  right  of  way  not 
conclusive  evidence  of  such 
intent. 
Chicago,  etc. ,  R.  Co.  v.  Clapp 


BIQHT  OF  WAY^Continued. 

(111.),    p.    489,   vol.  30  (7  R 

RR). 
Intention  to  abandon,    instmo- 
tion. 
Chicago,  etc. ,  R.  Co.  v.  Clapp 

(III),    p.  489,    vol.    30  (7  R 

R  R). 
Irocation  of  depot  as  considera- 
tion   for   grant   of    right   of 
way. 
Cadiz  R.  Co.  v.  Roach  (Ky.), 

p.  502,  vol.  30(7R  K  R  ). 
Not   against    public    policy    to 
decree  sate  of  portion  of  rail- 
road bed  to  satisfy  prior  lien  a 
on  land. 
Flanary    v.    Kane    (Va.),    p. 

172,  vol.  33  (10  R  R  R). 
On  issue  of  whether  right  of 
way  had  been  abandoned  it 
was  competent  to  show  that 
the  road  was  built  merely  for 
hauling  supplies  and  coal  to 
and  from  mines  since  ex- 
hausted. 
Chicago,  etc. ,  R.  Co.  v.  Clapp 

(111.),  p.    489,    vol.    30  (7  R 

RR). 
Operation  of  deed  conveying. 
Wilson    V.    Muskegon,   G.  R. 

A  I.  R.  Co.  (Mich.),  p.  325, 

vol.  30  (7  R  R  R  ). 
Partial  building  of  railroad  in 
reliance  on  promise  to  donate 
right  of  way  sufficient  detri- 
ment to  promisee  to  constitute 
consideration  for  granting 
right  of  way. 
Cadiz  R.  Co.  V.  Roach  (Ky.), 

p.  502,  vol.  30  (7  R  R  R). 
Plaintiff  not  estopped  from 
claiming  right  to  possession, 
either  against  defendant  or 
the  public,,  where  grantee  had 
failed  to  erect  and  maintain 
depot  at  certain  point,  ac- 
cording to  condition  of 
grant. 
Griswold  V.    Minneapolis,  St. 

P.  A  S.  S.  M.    Ry.  Co.  (N. 

Dak.),  p.  153,   vol.  33  (10  R 

R  R). 

Presumptions  as  to  width  re- 
butted by  evidence  of  ad- 
verse use  of  a  portion 
claimed  for  twenty-five  years. 
Cedar  Rapids  Canning  Co.  v. 

Burlington,  C.  R.  A  N.  Ry. 

Co.  (Iowa),    p.  855,    vol.  31 

(8  RR  R). 

Railroad  should  be  granted 
time  to  condemn  where  judg- 
ment  of  surrender  against  it 
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RIGHT  OF  WAY—ConHnmed.      RIGHT  OF  'WAY— Continued. 


with  respect  to  land  granted 

by  life  tenant. 

Chicago,  P.  &  St.  L.  Ry.  Co. 

V.    Vaughn    (III.),   p.    162, 

vol.  33  (10  R  R  R). 
Railroads  subject  to  same  rules 
in  acquiring  title  to  land  and 
making  improvements  thereon 
as  private  individuals,  under 
Virginia  statute. 
Fnlkerson    v,    Taylor    (Va.), 

p.  184,  vol.  33  (10  R  R  R. ) 
Recovery  of  possession  of  right 
of  way  where  failure  to  carry 
out  agreement  to  build  de- 
pot. 
Southern   California  Ry.  Co. 

V.    Slauson    (Cal.),   p.  231, 

vol.  29  (6  R  R  R). 
Remedy  where  failure  to  build 
depot  on   land   granted,    ac- 
cording to  contract. 
Southern    California  Ry.  Co. 

V,    Slauson    (Cal.),   p.   231 

vol.  29  (6  R  R  R  ). 
Reverter  upon   failure  to  com- 
ply with  terms  of  grantee  re- 
quiring maintenance    of    de- 
pot at  certain  point. 
Griswold  V,  Minneapolis,  St. 

P.  &  S.  S.    M.  Ry.  Co.  (N. 

Dak.),  p.  153,  vol.  33  (10  R 

RR). 
Right   of   grantor   to  dedicate 
K>r  streets  land   across   rail- 
road right  of  way. 
State  ex  rel.    Ditch   v,    Mor- 
gan's lyouisiana  &  T.  R.  & 

8.  S.  Co.  (I^a.),  p.  190,  vol. 

33  (10  R  R  R). 
Right  of  Southern  Kansas  Rail- 
road   Company    to    condemn 
land  in  Indian   Territory   for 
turnouts  and  sidings. 
Southern  Kansas  Ry.    Co.    v. 

Oklahoma     City     (Okla.), 

p.  244,  vol.  29  (6  R  R  R(. 
Right  to  acquire  tested  by  pub- 
lic necessity  and  interest. 
Houston    &    8.    Ry.    Co.    v. 

Kansas   City,    S.  &  G.  Ry. 

Co.     (L#a.),  p.    120,    vol.  30 

(7R  RR). 

Right   to   compensation   where 
construction  of  highway  over 
right  of  way. 
Southern   Kansas   Ry.  Co.  v. 

Oklahoma  City  (Okla.),    p. 

244,  vol.  29  (6  R  R  R). 

Right  to  condemn  right  of  way 
of  railroad  company   for  tele- 
graph lines. 
Ft.    Worth    &    R.  G.  Ry.  Co. 


V,  Southwestern  Telegraph 

&    Telephone    Co.    (Tex.;, 

p.  222,  vol.  29  (6  R  R  R). 
Sale       to     satisfy     judgment 
against    vendor    where    rail- 
road acquired  defective  title. 
Fulkerson    v.    Taylor    (Va.), 

p.  184,  vol.  33  (10  R  R  RK 
Where  life  tenant  gave  railroad 
a  quitclaim  deed,  it  took  no 
greater  interest  than  that  of 
its  grantor. 
Chicago,  P.  &  St.  L.  Ry.  Co. 

V.   Vaughn     (lU.),    p.    162, 

vol.  33  (10  R  R  R). 
Where  right  of  way   bad   been 
abandoned  owner  of  land  was 
only  entitled  to  recover  nom^ 
inal  damages. 
Hays  V.  Wilkinsburg  &  E.  P. 

St.    Ry.  Co.  (Pa.),    p.  563» 

vol.  30  (7  R  R  R). 

RIPARIAN  BIGHTS. 

See  Water  and    Watercourses^ 

ROADBED. 

See  Carriers  of  Passengers. 

BOADS. 

See  Street  Railways. 

BOLIiING  STOCK. 

See  Taxation. 

BULBS. 

See  Accidents  on  Track. 
Cart  iers  of  Goods. 
Carriers  of  Passengers. 
Collisions. 
Af aster  and  Servant. 

Waiver    of    rules    intended   to 
regulate  the  running  of  trains 
in  switch  yard. 
St.    Louis  Nat.    Stock  Tarda 

V.    Godfrey    (111.),    p.     28, 

vol.  30  (7  R  R  R). 

"BUNNING  BWrrOH." 
See  Crossings, 

BUNNING  TBAINS  ON  BUN- 


See  Carriers  of  Goods. 

BAFR  PLAOB  TO  *WOBK. 
See  Master  and  Servant. 

BAFEmr  APPLIANCBa 

See  Crossings. 

Street  Railways. 
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See  Right  of  Way. 

BANDING  TRAOK. 

See  Carriers  of  Passengers, 
Street  Railways. 

SAWDUST. 

See  Elevated  Railroads. 

SCALPING  TIOKBTS. 

See  Carriers  of  Passengers. 

bointhjIjA  of  bvidbnob. 

See  Master  and  Servant. 

800PB  OF  BMPLOTMBNT. 

See  Carriers  of  Passengers. 
Master  and  Servant. 
Trespassers. 

8BIZT7BB    BT    PUBLIO   AU- 
THOBITIB8. 

See  Carriers  of  Goods. 

SHLF-OOUPLBRS. 

See  Employers^  Liability  Acts. 

SBPABATB  OOAOHBS. 

See  Carriers  of  Passengers. 
Constitutional  Law. 

SBBVANTS. 

See  Carriers  of  P<iS5sengers. 
Master  and  Servant. 

8BRVIOB  OF  PROOB8S. 

See  Foreign  Corporations. 
Garnishment. 
Venue, 

Meaning  of  ' 'passenger  or 
freight  agent/'  under  Civ. 
Code  Prac.  §  51,  subsecs.  3,  4. 
Ifonisville,     etc.,   R.    Co.    v. 

Chestnut  8l  Bro.    (Kj.),   p. 

252,  vol.  30  (7  R  R  R). 

BBRVIOBS. 
See  Children. 

8BTTLBBS. 

See  Public  Lands. 


See  Carriers  of  Live  Stock. 
Licensees. 

SICK  PASSBNGBRS. 

See  Carriers  of  Passengers. 

SIDB  TRACKS. 

See  Carriers  of  Goods. 

Fires  Set  by  Locomotives. 


SIDINGS  AND  SWTTCHBS. 
See  Railfoads  in  Streets, 

SIDINGS. 

See  Eminent  Domain. 

SIGNALS. 

See  Aeddents  on  Track. 
Animals. 
Crossings, 
Stocky  Injuries  to. 
Street  Railways. 

SIMILAR  ACCIDBNTS. 
See  Negligence. 

SLBBPING  CAR  COMPANIBS 

See  Baggage. 

Carriers  of  Passengers, 
Taxation. 

SLBBPING  IN  DBPOTS. 
See  Carriers  of  Passengers. 

SIMILAR  ACTS  OF  NBGLI- 
GBNCB. 

See  Master  and  Servant. 

SIZB. 

See  Carriers  of  Passengers. 

SIZB  OF  FAMILY. 

See  Master  and  Servant. 

t 

SNOW. 

See  Carriers  of  Passengers. 

SOBRIBTT. 

See  Crossings. 

SOCIBTY. 

See  Children, 

SPARK  ARRBSTBRS. 

See  Fires  Set  by  Locomotives, 

SPBCIAL  ASSBSSMBNT. 
See  Local  Assessments, 

SPBCIAL  FACILITIBS. 

See  Fires  Set  by  Locomotives, 

SPBCIAL  TRAINS. 

See  Carriers  of  Freight. 

SPBCULATIVB  DAMAGBS. 
See  Eminent  Domain, 

SPBBD. 

See  Accidents  on  Track, 
Ca  rriers  of  Passengers, 
Children. 
Crossings, 
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•  SPEED— Continued, 

See  Evidence, 
Ordinances, 
Slock,  Injuries  to. 
Street  Railways. 

8PRBAD  OF  FIRB. 

See  Fires  Set  by  i^ocomotives, 

SPUR  TRACKS. 

See  Branch  Railroads. 
Eminent  Dotnain, 

Landowner   had     no   right    to 

*  maintain  extension  of   tracks 
over  private  lands. 
Schneider    v.    Knickerbocker 

Ice  Co.  (Wis.),   p.   880,  vol. 
31  (8  R  R  R). 

8TATB  RBGULATIONS. 
See  Interstate  Commerce, 

STATIONS  AND  DBPOTS. 

See  Carriers  of  Passengers, 
Eminent  Domain. 
Railroad  Commissioners, 
Right  of  Way. 
Stocky  Injuries  to. 

Abutters  injured  by  reason  of 
obstruction  of  street  bj  erec- 
tion of  freight  depot  entitled 
to  compensation  under  con- 
stitutional provisions  relat- 
ing to  eminent  domain. 
Dennis   v.    Mobile   &  M.  Ry. 

Co.  (Ala.),    p.    831,  vol.  31 

(8RRR). 
Mobile     A   M.    Ry.    Co.     v, 

Dennis       (Ala.),     p.     831, 

vol.  31  (8  R  R  R). 
Company  not  entitled  to  have 
private  alley  kept  open  for 
use  of  the  public  in  going  to 
and  from  passenger  station, 
because  of  its  use  for  such 
purpose  for  several  years. 
West   V.    Ifouisville  &  N.  R. 

Co.  (Ala.),  p.  852,  vol.  31  (8 

RR  R). 
Defendant's    right     to     bring 
suit   for   expropriating    land 
for  its  depot  was  reserved. 
McCormick    v,    Louisiana    A, 

N.  W.  R:  Co.  (La.),  p.  861, 

vol.  30  (7  R  R  R). 
Depot  constructed  upon  plain- 
tiff's land  by  defendant,  for 
joint  use  of  both,  becoming 
inadequate,  plaintiff  may 
cause  removal,  as  per  agree- 
ment. 
McCormick    v.    Louisiana    & 

N.    W.    R.    Co.      (La.),    p. 

861,  vol.  30  (7  R  R  R). 


STATIONS     AND    DEPOTS— 
Continued, 

Duty    to   keep   depot    premises 
in  safe  condition   for  persons 
having  business  at  station. 
Mayne    v.    Chicago,    R.  L  & 
P.  Ry.  Co.    (Okla.),  p.  861, 
vol.  29  (6  R  R  R). 
Evidence  as  to  use  of  steps   at 
depot  platform  admissible   to 
show     that    they    had    been 
adopted  by  defendants. 
Smoak  v.  Savannah,  etc.,  R. 
Co.  (S.  Car.),  p.    240,    vol. 
30  (7  R  R  R). 
In  selecting  location  for  depot, 
regard  is   to  be  had  as  to  the 
ability    of     the   railroad,    in 
view  of  its  entire  business,  to 
establish    and    maintain    the 
depot,  and  not  to  the  situation 
at  some  special  locality. 
Morgan's  La.    &  T.  R.  &  8. 
S.  Co.  V.  R.  Com.  of  Louis- 
iana (La.),  p.    122,    vol.  29 
(6R  R  R). 
Invalid  contract  restricting  lo- 
cation of  stations. 
Beasley  v.    Texas  &  R.  Ry. 
Co.  (C.  C.  A.),  p.  463,  vol. 

29  (6  R  R  R). 
Knowledge  of  company  of  dan* 

gerous    custom    of    throwing 
mail  bags  from  train. 
Carver    v.  Minneapolis  Sl  St. 

L.    R.    Co.    (Iowa),    p.    70, 

vol.  30  (7  R  R  R). 
Liability  for  injury   to   person 
falling   over   stump  in  plat- 
form   while   trying   to  catch 
car. 
Lucas  V.  St.  Louis  St  S.  Ry. 

Co.    (Mo.),    p.    834,  vol.  30 

(7RRR  ). 
Liability  of  company  for  death 
of   deceased   caused    by  mail 
bag  thrown  from  train. 
Carver  v.    Minneapolis,  etc., 

R.    Co.    (Iowa),   p.  70,  vol. 

30  (7  R  R  R). 

Mail  carrier  injured  by  mail 
bag  tlirown  from  train  did 
not  assume  risk  of  such  acci- 
dent merely  for  the  reason 
that  he  had  knowledge  of  the 
dangerous  custom. 
Carver  v,    Minneapolis,  etc., 

R.    Co.    (Iowa),   p:  70,  vol. 

30  (7  R  R  R). 

Notice  to  railroad   of  condition 
of  platform  steps. 
Smoak  v.  Savannah,  etc.,  R. 

Co.     (S.    Car.),  p.  240,  vol. 

30  (7R  R  R). 
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Continued.  Continued, 


One  assuming  risk  incident  to 
throwing  mail  bags  on  train 
does  not  thereby  assume  risk 
of  mail  bags  being  thrown 
from  train. 
Carver  v,    Minneapolis,  etc., 

R.  Co.   (Iowa),  p.    70,    vol. 

30  (7  R  R  R). 
Passenger  could  not  complain 
of  the  use  of  force  by  provoked 
employee  enforcing  regula- 
tion against  sleeping  in  de- 
pot. 
Central  of   Georgia  R.  Co.  v. 

Motes    (Ga. ),  p.    161,    vol. 

30  (7  R  R  R). 
Person  doing  business  at  rail- 
road station  entitled    to  same 
accommodation    as  a   passen- 
ger. 
Smoak  v.  Savannah,  etc.,  R. 

Co.    (S.  Car.),  p.  240,    vol. 

30  (7  R  R  R). 
Person  on  platform  injured  by 
mail  bag  thrown  from  train, 
did  not  assume  risk  merely 
because  he  has  knowledge  of 
dangerous  custom. 
Carver  v.    Minneapolis,  etc., 

R.     Co.      (Iowa),      p.     70, 

vol.  30  (7  R  R  R). 

Recovery  of  possession  of  right 

of  way  where  failure  to  carry 

out  agreement  to  build  depot. 

Southern  California  Ry.  Co. 

V.    Slauson    (Cal.),    p.  231, 

vol.  29  (6  R  R  R). 
Recovery  of  property  conveyed 
to  company  under  illegal  con- 
tract  restricting  location  of 
stations. 
Beasley    v.  Texas  &    P.   Ry. 

Co.  (C.  C.  A.),  p.  463,  vol. 

29  (6  R  R  R). 
Regulation    against    passenger 

sleeping    in     depot    not,    in 
legal  sense,  unreasonable. 
Central  of  Georgia  R.    Co.  v. 
Motes    (Ga.),    p.    161,    vol. 

30  (7  R  R  R). 

Remedies  where  obstruction  of 
street  near  property   by  erec- 
tion of  freight  depot. 
Dennis    v.    Mobile  &  M.  Ry. 

Co.  (Ala.),    p.  831,    vol.  31 

(8  R  R  R  ). 
Mobile     &    M.    Ry.    Co.    v. 

Dennis    (Ala.),  p.  831,  vol. 

31  (8  R  R  R). 

Right  of   company    to   exclude 
hackman  from  station. 
Donovan     t/.      Pennsylvania 


Co.   (C.  C.  A.),  p.  229,  vol.  . 

30  (7R  R  R). 
Right  to  prevent  obstruction  of 
entrance    to    station    by    in- 
junction. 
Donovan  v,  Pennsylvania  Co. 

(C.  C.  A.),    p.  229,  vol.  30 

(7  RRR). 

Same  liability  for  injury  either 
to  bystander  or  passenger  re- 
sulting from  mail  bag  thrown 
from  train. 
Carver   v,  Minneapolis,  etc., 

R.    Co.  (Iowa),    p.  70,  vol. 

30  (7  R  R  R). 

Unconstitutional     statute     im- 
posing upon  railroad  the  bur- 
den of  proving  proposed  sta- 
tion unnecessary. 
Minneapolis,    etc.,   R.  Co.  v. 

State  of  Minnesota   ex  rel. 

(U.  S.),  p.  639,  vol.  33  (10 

RR  R). 

STATUS. 

See  Garnishment, 

STATUTES. 

See  Collisions, 

Constitutional  Law, 
Death  by  Wrongful  Act. 
Employers*  Liability  Acts, 
Local  Assessments, 

STBALING  RIDES. 

See  Constitutional  Law, 

Sufficiency  of  evidence  of  vio- 
lation of  penal  statute  of 
Georgia. 

Pressley  v.  State  (Ga.),  p. 
677,  vol.  32  (9  R  R  R). 

STEAM. 
•  See  Frightening  Horses, 

STOOK   AND     STOOKHOLD- 
EBS. 

See  Railroads, 
Taxation, 

Duty     of    company    to    notify 
holders  of  their  option  to   ex- 
change   certificates     of    in- 
debtedness for  stock. 
Johnson   v,    Richmond,  F.  & 

P.    R.    Co.    (Va.),    p.    498, 

vol.  29  (6  R  R  R). 

Right  of  company  to  vote  stock 

pledged  as  collateral. 

Pennsylvania  R.  Co.  v,  Penn- 
sylvania Co.  for  Ins.  on 
Lives  and  Granting  Annul- 
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ties  (Pa.),  P*  607,  vol.  30  (7 

RR  R). 
Shareholder  not  bound  to  attend 
meetinii:  at  which  merg^er 
was  arranged  under  statute  of 
New  Hampshire  providing 
for  merger  and  exchange  of 
new  stock  for  old. 
Douglass   V,    Concord    &   M. 

R.  R.  (N.    H.),  p.  442,  vol. 

30  (7  R  R  R). 
Stockholder's  rights  had  not 
been  lost  bj  laches  where 
merger  under  Laws  of  1899  of 
N.  H.,  p.  35,  ch.  5,  §  1,  pro- 
viding for  merger  and  ex- 
change of  new  stock  for  old. 
Douglass  V,  Concord  &  M.  R. 

R.    (N.  H.),  p.  442,  vol.  30 

(7R  R  R). 
SufBciency  of  evidence  of  re- 
fusal to  accept  now  stock  un- 
der statute  of  New  Hamp- 
shire providing  for  merger 
and  exchange  of  new  stock 
for  old. 
Douglass  V.  Concord  &.  M.  R. 

R.  (N.  H.),  p.   442,   vol.  30 

(7R  R  R). 

STOOKHOIiDBRS. 

See  Mortgages, 

STOCK,  INJUBIBS  TO. 

See  Animals, 
Crossings, 
Fences, 
Frightening  Teams, 

Absolute  liability  on  account 
of  failure  to  fence,  under 
Texas  statute. 

Ft.    Worth   &  R.    G.  Ry.  Co. 
V.    Swan     (Tex.),    p.    654, 
vol.  33  (10  R  R  R). 
Care  required  in   constructing 
cattle  guards. 

Choctaw  &  M.  R.  Co.  z'.  Vos- 
burg  (Ark.),  p.  1,  vol.  30  (7 
R  R  R). 
Contributory  Negligence. 
Error   in    withdrawing  ques- 
tion of  cattle   driver's  neg- 
ligence from  jury. 
Brunick    v,  Ann    Arbor  R. 
Co.  (Mich.),  p.  591,  vol.  29 
(6  R  R  R). 
Failure  of  owner  of  the  horse, . 
a    week    prior   to   the  acci- 
dent,   to   close    track    gate 
could  not  affect  his  right  to 
recover. 
Atkinson  v,   Chicago,  etc.. 


Ry.    Co.    (Wis.),    p.    423, 
vol.  32  (9  R  R  R). 
Insufficiency  of  evidence. 
Ensley   v.    Detroit    United 
Ry.   (Mich.),  p.  452,    vol. 
31  (8R  R  R). 
Negligence  in  allowing   cow 
to    be   at    large,  and  great 
speed  of   car  down   grade, 
where  it  was  not  shown  that 
car  could  have  been  checked 
in  time. 

Kotila  V,  Houghton  County 

St.    Ry.    Co.  (Mich.),   p. 

806,  vol.  31  (8  R  R  R). 

Unlawfully    at    large    where 

track   not   required     to    be 

fenced. 

Wright      V.     Minneapolis, 
etc.,    Ry.   Co.  (S.  Dak.), 
p.  471,  vol.  32  (9  R  R  R). 
Could  not  be  assumed,  as   mat- 
ter  of    common    knowledge, 
that    street   car    could    have 
been    stopped   within  certain 
distance. 

Kotila  V.    Houghton    County 
St.  Ry.  Co.  (Mich.),  p.  808, 
vol.  31  (8  R  R  R). 
Court  ruling  that  fence  was  in- 
sufficient was  outside  issues. 
Perrault  v,  Minneapolis,  etc, 
R.    Co.    (Wis.),  p.  467,  vol. 
30  (7R  R  R). 
Damages. 

Not  estopped  to  claim  double 
damages  by  concession  of 
counsel. 

Black  V.  Minneapolis  &.  St. 
L.  R.    Co.  (Iowa),  p.  21i; 
vol.  32  (9  R  R  R). 
Sufficiency     of    evidence    of 
value. 

Black  V.  Minneapolis  &.  St. 
L/.  R.   Co.  (Iowa),  p.  211, 
vol.  32  (9  R  R  R). 
Duty   to    carry    headlight,    in- 
struction. 

Ensley  v.  Detroit  United  Ry. 
(Mich.),  p.  452,  vol.  31  (8 
R  RR). 

EJrror  in  withdrawing  from  jury 
all  questions  of  defendant's 
negligence  save  alleged  fail- 
ure-to  reasonably  signal  for 
crossing. 

Kinyon  v,  CJiicago,  etc.,  Ry. 
Co.  (Iowa),  p.  569,  vol.  29 
(6RR  R). 

Evidence. 

Circumstantial     evidence 
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aided    by    presnmptioii    of 

negligence. 

Central  of  Georgia  Ry.  Co. 

V.    Bozier   (Ga.)»   p.  463, 

vol.  31  (8  R  R  R). 
Conclusiona  of  witneaa  aa  to 
gait  of  horae. 
Craig    V.    Wabash    R.    Co. 

(Iowa),  p.    363,  vol.  32  (9 

R  R  R). 
Declaration  of  motorman, 
made  aa  car  atruck  cow, 
**There,  that  is  running 
without  a  headlight,"  as 
rea  gestae. 
Enaley    v.    Detroit    United 

Ry.    (Mich.)*  P*  452,  vol. 

31  (8R  R  R). 
Defendant     entitled    to    per- 
emptory instruction  on  un- 
disputed   testimony  of   en- 
gineer and  iireman. 
Alabama     &     V.    Ry.    Co. 

V.  Stacy  (Miss.),  p.    555, 

vol.  32  (9  R  R  R). 
Evidence  of  market  value. 
Central   of   Ga.    R.    Co.  v. 

Main    (Ala.),  p.   95,   vol. 

30  (7  R  R  R). 
Locus  in  quo. 
Craig    V.    Wabash    R.    Co. 

(Iowa),  p.  363,    vol.  32  (9 

R  RR). 
Opinion    evidence  as  to  suffi- 
ciency of  gate. 
Collins    V.    Chicago,    M.  & 

St.  P.  Ry.  Co.  (Iowa),  p. 

62,  vol.  33  (10  R  R  R). 
Presumption     of    negligence 
from   accident  rebutted  by 
testimony  of  trainmen. 
Seaboard    Air  Line  Ry.  v. 

Walthour     (Ga.),    p.    18, 

vol.  31  (8  R  R  R). 
Prima     facie     case,      under 
North  Carolina  statute,  not 
rebutted  by   engineer's  tes- 
timony. 
Davis  V,  Seaboard  Air  Line 

R.  Co.  (N.  Car.),  p.    657, 

vol.  33  (10  R  R  R). 
Findings  as  to  locus  in  quo. 
Craig      V,     Wabash    R.    Co. 
(Iowa),  p.  363,   vol.  32  (9  R 
RR). 

Insufficiency     of    evidence    to 

make  out    prima    facie   case. 

Kansaa   City,    Ft.    S.    A  M. 

Ry.    Co.  V.  Walker  (Aik)., 

p.  595,  vol.  29  (6  R  R  R). 

Judgment  properly  directed  for 
defendant    where     only   evi- 


8TOOK,   INJURIBS   TO^Con- 
iinued, 

dence  of  negligence  was  that 

cattle   were   found    dead    on 

track. 

Saar  v.  Chicago,  etc.,  R.  Co. 

(Iowa),    p.  554,    vol.    29,  (6 

R  R  R). 
Liability  for  killing  stock    un- 
lawfully at  large. 
Seaboard   Air   Line    Ry.     v. 

Collier  (Ga.),    p.    702,  vol. 

31  (8  RR  R). 
Negligence     in     operation    of 

train  immaterial   where  acci- 
dent occurred  where  company 
should  have  fenced. 
Craig     V,      Wabash    R.    Co. 

(Iowa),  p.  363,  vol.  32  (9  R 

R  R). 
Negligence  of  section  foreman 
in  failing  to  shut  track  gate, 
depending  upon  persons  work- 
ing in  adjoining  field  to  do 
so,  was  for  the  jury. 
Atkinson    v.  'Chicago,    etc., 

Ry.  Co.  (Wis.),  p.  423,  vol. 

32  (9  R  R  R). 
Negligence,  sufficiency   of  evi- 
dence. 

Georgia   Southern   A  F.  Ry. 

Co.     V.      Young    Inv.    Co. 

(Ga.),    p.    665,    vol.  33    (10 

RR  R). 
Notice  of  claim    not   defective 
in  using   term  '^railway"  for 
railroad. 
Black  V.  Minneapolis    A    St. 

L.  R.  Co.    (Iowa),    p.    211, 

vol.  32  (9  R  R  R). 
Overcoming     presumption      of 
negligence  arising  from  mere 
proof   of    injury  to  stock   on 
track. 
Southern     Ry.    Co.    v.    Hill 

(Ga.),  p.  568,  vol.    29    (6  R 

R  R). 
Penalty  for  constructing  in- 
sufficient cattle  guards  in- 
tended as  full  compensation, 
under  Sand.  &  H.  Dig., 
gg  6238,  6239. 
Choctaw  A  M.  R.  Co.  v.  Vos- 

burg  (Ark.),  p.  1»  vol.  30  (7 

RR  R). 

Presumption       of     negligence 

arising    from    mere   proof  of 

injury  to  stock  on  track. 

Souihern     Ry.    Co.    v.    Hill 

(Ga.),    p.    568,  vol.  29  (6  R 

R  R). 

Presumption       of      negligence 
from  accident. 
Baker   v,  Roanoke   A   T.   R. 
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R.    (N.    Car.),   p.   734,  vol. 

31  (8RR  R). 
Wright  V,    MinaeapoliB,  etc., 

Ry.    Co.  (N.  Dak.),  p.  471, 

vol.  32  (9  R  R  R). 
Presumption     of       aegligence 
from  accideat,  e£fect  of. 
Wright  V,    Mioneapoiis,  etc., 

Ry.  Co.  (N.  Dak,),  p.    471, 

vol.  32  (9R  R  R). 
Question  tor  jury  where  pre- 
sumption of  negligence  from 
accident  and  evidence  tend- 
ing to  show  absence  of  neg- 
ligence. 
Baker  v.  Roanoke  &  T.  R.  R. 

(N.    Car.),    p.   734,    vol.  31 

(8  R  R  R). 
Rebuttal    of      presumption    of 
negligence. 
Georgia    Southern  &    F.  Ry. 

Co.     V,    Young   Inv.      Co. 

(Ga.),  p.  665,   vol.  33  (10  R 

R  R). 
Rebuttal     of    presumption    of 
negligence  from  accident,  in- 
sufficiency of  evidence. 
Dailey  v.  Chicago,    etc.,  Ry. 

Co.    (Iowa),  p.  420,  vol.  32 

(9R  RR). 
Sufficiency     of    evidence    that 
locus  in  quo  was  where   com- 
pany should  have  fenced. 
Craig    V.      Wabash     R.    Co. 

(Iowa),    p.    363,  vol.    32  (9 

RRR). 

BTOOKMBN. 

See  Carriers  of  Passengers. 

STOCK  PENS. 

Burden  of  proving  them  a  nui- 
sance. 

Pittsburg,    etc.,    R.    Co.    v. 
Town       of       Crothersville 
(Ind.),    p.  474,  vol.  30  (7  R 
R  R). 
Burden  of  proving  them  a   nui- 
sance, ruling  of  court. 
Pittsburg,     etc.,    R.    Co.    v. 
Town      of       Crothersville 
(Ind.),    p.  474,  vol.  30  (7  R 
R  R). 
Kzistence  of  hog   pens    no   de- 
fense where  it  was  sought  to 
abate    stock    pens    as   a  nui- 
sance. 

Pittsburg,    etc.,    R.    Co.    v. 

Town       of       Crothersville 

(Ind.),  p.    474,  vol.  30  (7  R 

R  R). 

Plaintiff  could   not    come    into 

equity    and    have    abatement 


STOCK  VISSS^^— Continued. 

of  stock  pens  as  a  nuisance 
enjoined,  they  being  shown  to 
be  a  public  nuisance,  though 
defendant  had  no  authority 
to  abate  them. 
Pittsburg,    etc.,    R.     Co.    v. 

Crothersville       (Ind.),      p. 

474,  vol.  30  (7  R  R  R). 
Plaintiff,  seeking  to  enjoin 
abatement  of  stock  pens  as 
public  nuisance,  alleging  that 
defendant  had  no  authority 
to  abate  them,  must,  on  rule 
of  clean  hands,  allege  that 
they  were  not  a  public  nui- 
sance. 
Pittsburg,    etc.,    R.    Co.    v. 

Town       of       Crothersville 

(Ind.),  p.  474,    vol.  30  (7  R 

STOCK7ARDS. 

See  Nuisances, 

STOP,  LOOK  AND  LISTEN. 

See  Crossings, 

Street  Railways, 

STORMS. 

See  Carriers  of  Live  Stock, 
Master  and  Servant, 

STREET  RAILWAYS. 

See  Accidents  on  Track, 
Carriers  of  Passengers, 
Children, 
Crossings. 

Death  bv  Wrongful  Act. 
Electric  Railways. 
Elevated  Railroads, 
Eminent  Domain. 
Employers^  Liability  Acts, 
Nuisances, 
Railroads, 

Railroads  in  Streets. 
Right  of  Way. 
Stock  t  Injuries  to. 
Taxation. 
Tickets  and  Fares. 

Abutter  entitled  to  compensa- 
tion for  injuries  from  con- 
struction of  elevated  railway. 
Aldis   V,    Union   Elevated  R. 

Co.  (111.),  p.  875,  vol.  31  (8 

R  R  R). 
Abutter  entitled  to  compensa- 
tion for  injury  to  his  private 
crossing  over  highway  from 
construction  of  street  railway. 
Georgetown      &,     Lexington 

Traction  Co.  v,  Mnlholland 

(Ky.),  p.  871,  vol.  31  (8  R  R 

R). 
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Abutter  having  remedy  at  law 
cannot  enjoin  construction  of 
street  railivaj  on  ground  of 
threatened  danger  to  ingress 
and  egress  and  incidental  in- 
convenience. 

Baker  v.  Selma  Street  &  Sub- 
urban Ry.  Co.  (Ala.),  p. 
506,  vol.  30  (7  R  R  R). 

Abutter  not  entitled  to  com- 
pensation because  of  change 
of  grade  of  highway  for  use 
of  street  railway,  where  the 
change  of  grade  is  with  the 
consent  of  the  plank  road 
company  owning  the  street 
and  the  township.  • 
Austin    V.    Detroit,    Y.  &  A. 

A.  Ry.  (Mich.),  p.  862,  vol. 

31  (8  R  R  R). 

Abatter  not  entitled  to  com- 
pensation for  change  of  high- 
way grade  for  use  of  street 
railway  company  merely  on 
the  ground  that  the  railroad 
is  constructed  on  his  side  of 
the  highway. 
Austin    V.    Detroit,    Y.  A  A. 

A.     Ry.    (Mich.),    p.    862, 

vol.  31  (8  R  R  R). 

Abutter  not  entitled  to  compen- 
sation   for   injuries   from  re- 
moval  of   fences   in  order  to 
construct  street  railway. 
Georgetown      &      Lexington 
Traction  Co.  v,  Mulholland 
(Ky.),    p.    871,  vol.  31  (8  R 
R  R). 

Abutter  not  suffering  any   in- 
jury    from    construction    of 
street    railway   cannot    com- 
plain. 
Baker    v,    Selma    Street     & 

Suburban  Ry.  Co.  (Ala.),  p. 

506,  vol.  30  (7  R  R  R). 

Abutter's  right  to  recover  for 
injuries  from  cons'truction 
and  maintenance  of  elevated 
railway  not  affected  by  fact 
that  it  did  not  constitute  an 
additional  servitude. 
Aldis    V.    Union  Blevated  R. 

Co.  (111.),  p.  875,   vol.  31  (8 

RRR). 

Abutter  sustaining  no  damage 
other  than  that  sustained  by 
general  public  cannot  re- 
strain construction  of  electric 
railway  as  nuisance. 
Baker  v,  Selma  Street  A  Sub- 
urban Ry.  Co.  (Ala.),  p. 
S06,;vol.  30  (7  R  R  R). 


Abutter,  whose  half  of  the  road 
was  not  touched  by  tracks, 
could  not  enjoin  construction 
of  railroad  beyond  the  center, 
on  the  other  side. 
North    Pennsylvania   R.   Co. 

V.      Inland      Traction    Co. 

(Pa.),    p.    823,  vol.  31  (8  R 

R  R). 
Act  of  1891  of  Connecticut,  au- 
thorizing street  railway  com- 
panies on  being  denied  by  city 
authorities  right  to  lay  par- 
ticular kind  of  pavement,  to 
appeal  from  such  order  to 
railroad  commissioners. 
City  of  Hartford   v.  Hartford 

St.  Ry.  Co.  (Conn.),  p.  546, 

vol.  30  (7  R  R  R). 

Allegation  that  street  car  col- 
lided with  rear  end  of  wagon 
is  supported  by  evidence  that 
the  car  collided  with  its  rear 
wheel. 
Schafstette  v.  St.  Louis  A  M« 

R.    R.    Co.    (Mo.),    p.  715, 

vol.  31  (8  R  R  R). 

Appeal  from  order  of  court  ap- 
pointing viewers,  etc.,  where 
petitioner  seeks  to  complete 
Its  circuit  by  acquiring  right 
to  use  tracks  of  another  com- 
pany. 
Petition   of  Philadelphia,  M. 

&  S.  St.  Ry.  Co.  (Pa.),   p. 

677,  vol.  31  (8  R  R  R). 

Application  of   statute   author- 
izing them  to  borrow  money. 
City  of  Lincoln  v.  Lincoln  St. 
Ry.  Co.  (Neb.),  p.  892,  vol. 
30  (7  R  R  R). 

As    railroads,    application     of 
Pennsylvania  statutes. 
City  of  Philadelphia  v.  Phil- 
adelphia      Traction        Co. 
(Pa.),    p.    951,  vol.  31  {8R 
R  R). 

A  street  railway  franchise  is  a 
*  ^franchise"  within  meaning 
of  statute  of  Wisconsin,  pro- 
viding that  action  may  be 
brought  against  any    person 

■  unlawfully  holding  or  ex- 
ercising any  franchise,  and 
may  be  annulled  for  cause 
by  quo  warranto. 
State  V,  Milwaukee,  etc.,  R. 
Co.  (Wis.),  p.  261,  vol.  29 
(6RR  R). 

Authority  of  county  board,  un- 
der statute  of  Illinois,  to 
grant  to  individuals  right  to 
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construct  railway  on  or  along^ 

hifirhway. 

Goddard   v.  Chicagro  A  N.  W. 

Ry.  Co.  (111.),    p.   781,  vol. 

30  (7R  R  R). 
Burning  out  ot  electric  fuse  not 
prima  facie  evidence  of  neg- 
ligence, in   action  for  injury 
to  passenger. 
Cassady   v.    Old   Colony    St. 

Ry.       Co.        (two     cases) 

(Mass.),    p.    666,  vol.  32  (9 

RR  R). 
Care   due   pedestrians  with  re- 
spect to  appliances   for   stop- 
ping cars. 

Mock  V,  Los  Angeles   Trac- 
tion    Co.    (Cal.),    p.    815, 

vol.  31  (8  R  R  R). 
Care   required   after   discovery 
of  person  on  track. 
Danville  Ry.    A   El.    Co.    v, 

Hodnett  (Va.),  p.  170,   vol. 

30  (7  R  R  R). 
Care   required  of  motorman  at 
crossings   to   avoid   injuring 
pedestrians. 
Koenig   v.    Union   Depot   R. 

Co.    (Mo.),    p.    655,  vol.  30 

(7  R  R  R). 

Care   required  of  motorman  to 
avoid      injuring     person    on 
track. 
Barry   v.    Burlington  Ry.    & 

Light  Co.  (Iowa),    p.    675, 

vol.  29  (6  R  R  R). 

Care  required  of   motorman   to 
prevent  collisions  with  other 
users  of  street. 
Rouse  V.  Detroit  Electric  Ry. 

(Mich.),  p.   58,    vol.   33  (10 

RRR). 
Care  required  of  motorman  upon 
seeing  team  near  track. 
Chicago  Union  Traction   Co. 

V,  Browdy  (111.),  p.  68,  vol. 

33  (10  R  RR). 

Care  required  of  motorman  when 
approaching  intersection  of 
streets. 

Louisville  Ry.  Co.  v,    French 
(Ky.),    p.    473,  vol.  29  (6  R 
RR). 
Care  required  of  pedestrian  at 
street  crossings. 
Burns  v.  Metropolitan  St.  Ry. 
Co.  (Kan.),  p.    476,   vol.  29 
(6  R  R  R. ) 

Care  required  of  street  railway 
and   person    crossing     street 
not  at  crossing. 
Wilman    v.  People's  Ry.  Co. 


(Del.),  p.  384,   vol.    32  (9  R 

RR). 
Care  required  to  avoid  collisions 
with  other  users  of  streets. 
Wilman   v.    People's  Ry.  Co. 

(Del.),  p.  384,    vol.   32  (9  R 

R  R). 
Commercial  railroads  organised 
under  R^v.  St.  of  Wis.,  1898, 
g  1820,  without  power  to  ac* 
cept  street  railway  fran- 
chises. 
State   V.  Milwaukee,  etc.,  R« 

Co.  (Wis.),  p.    261,  vol.    29 

(6  R  R  R). 
Company  could  not  object  that 
assesspient  was  without  notioe 
to  it. 
Fair   Haven    &  W.  R.  Co.  v. 

City  of  New  Haven  (Conn. ), 

p.  526,  vol.  30  (7  R  R  R). 

Company     has    right    of    way 
within  limits  of  its  tracks. 
Cox  V,  Wilmington    City  Ry. 
Co.    (Del.j,    p.   818,  vol.  30 
(7  R  R  R). 

Company  organised  under  stat- 
ute not  estopped  to  deny  iti 
constitutionality  in  attempt- 
ing to  confer  right  on  another 
company  to  use  its  tracks. 
Petition  of  Philadelphia,    M. 

A    S.  St.  Ry.  Co.  (Pa.),  p. 

677,  vol.  31  (8  R  R  R). 

Company  relieved  from  duty  of 
repairing  street  and  from  lia- 
bility  for    personal   injuries 
from  defects  in  street. 
Binninger   v.    City   of    New 

York  (N.  Y.),  p.  98,  vol.  33 

(10  R  R  R). 

Company    under     its    charter, 
could    not  be  required  to  pay 
for   repaving  with  new   kind 
of  material. 
City  of  Williamsport  v.    Wil- 

liamsport     Pass.    Ry.    Co. 

(Pa.),    p.    841,   vol.  31  (8R 

RR). 

Consolidation     of    street   rail- 
ways,  effect   on    assessment 
lien. 
City   of   Lincoln   v.  Lincoln 

St.    Ry.  Co.  (Neb.),  p.  892, 

vol.  30  (7  R  R  R). 

Contract  between  street  railway 
and  city  a  public  contract, 
and  to  be  liberally  construed 
in  favor  of  the  public. 
Indiana  Ry.  Co.  v,  Hoffman 
(Ind.),  p.  281,  vol.  33  (10 
RRR). 
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Contributory  Negligence. 

Alighting  from  moving  car. 

Richmond   Traction  Co.  v. 

Williams    (Va).,    p.    754, 

vol.  32  (9  R  R  R). 

Attempt   of  driver   of    horse 

cart   to  cross  tracks  ahead 

of  car. 

Hanlon  v,  Milwaukee  Elec. 
Ry.  &    Light  Co.  (Wis.), 
p.  388,  vol.  32  (9  R  R  R). 
Boarding  moving  cars. 
South  Chicago  City  Ry.  Co. 
V,  Dufresne  (111.),  p.  137, 
vol.  29  (6R  RR). 
Care  required  in   looking  out 
for  street  cars. 
Daum    V,  North   Jersey  St. 
Ry.    Co.    (N.   J.),  p.  814, 
vol.  30  (7  R  R  R). 
Care  required  of  cyclist. 
North  Chicago  St.    R.    Co. 
V.    Cossar    (111.),   p.    796, 
vol.  31  (8  R  R  R). 
Care  required  of  pedestrians. 
Kernan  v.  Market   St.    Ry. 
Co.  (Cal.),  p.  471,  vol.  29 
(6R  R  R). 
Care   required   of   person  on 
sidewalk     to     avoid    being 
struck  by   street  car  over- 
lapping at  curve. 
Hayden    v,    Fair   Haven  Sl 
W.  R.  Co.  (Conn.),  p.  32, 
vol.  33  (10  RR  R). 
Care     required     of     persons 
using  highway. 
Cox    V,     Wilmington    City 
Ry.    Co.    (Del.),    p.    818, 
vol.30  (7R  R  R). 
Care  required  of  persons   us- 
ing street  car  tracks. 
Wilman     v.    People's    Ry. 
Co.  (Del.),  p.  384,  vol.  32 
(9RRR).       , 
Custom  entitled  driver  of  fire 
hose   cart   to   assume    that 
speed  of  street  car  would  be 
slackened   to  allow  him  to 
cross  tracks. 

Hanlon  v.  Milwaukee  Elec- 
tric Ry.  &  Light  Co., 
(Wis.),  p.  388,  vol.  32  (9  R 
R  R). 

Cyclist's  failure  to  turn  out 
sufBciently  from  street  car 
proximate  cause  of  collision 
with  conductor  who  had 
alighted. 
North   Chicago   St.   R.  Co. 

V,    Cossar    (111.),  p.    769, 

vol.31  (8RRR). 


STBBET  RAELjWAYS— Cb«/*^. 
Does  not  preclude  recovery 
where  defendant's  servant 
should  have  seen  plaintiff's 
danger  in  time  to  avoid  ac- 
cident. 
Klocken  brink  v.  St.    Louis 

&  M.  R.  R.  Co.  (Mo.),  p. 

63,  vol.  30  (7  R  R  R). 
Driving  on   street   car   track 
is  not,  as  matter  of  law. 
Schafstette  v»   St.  Louis  A 

M.    R.    R.    Co.  (Mo.),  p. 

715,  vol.  31  (8  R  R  R). 
Duty  of  cyclist  to  turn  out 
when  approaching  street 
car  conductor  who  had 
alighted  in  the  discharge  of 
his  duties. 
North    Chicago   St.   R.  Co. 

V.    Cossar    (111.),  p.    796, 

vol.  31  (8  R  R  R). 
Duty  of  driver  of  vehicle  to 
turn     off     street     railway 
tracks. 
Metropolitan  St.  Ry.  Co.  v. 

Rouch  (Kan.),  p.  457,  vol. 

29  (6RRR). 

E^vidence  that  car  upon  which 
plaintiff  was  injured  while 
riding  on  running  board 
was  of  greater  width  than 
the  other  cars  of  the  com- 
pany was  properly  excluded. 
Moody   V,     Springfield   St. 

Ry.    Co.    (Mass.),  p.  116, 

vol.  29  (6  R  R  R). 

Evidence    that   plaintiff   had 
previously   ridden    on  run- 
ning  board  without   being 
injured   was     properly   ex- 
cluded. 
.  Moody   V.    Springfield    St. 
Ry.  Co.    (Mass.),  p.  116, 
vol.  29  (6  R  R  R). 

Failure   to     look   and   listen 
for  cars  approaching   from 
behind,    while   driving    on 
tracks. 
Rouse   V.    Detroit   Blectric 

Ry.  (Mich.),   p.    58,    vol. 

33  (lORRR). 

Instructions  as  to  effect  of. 
Schafstette   v.  St.  Louis  & 
M.  R.  R.    Co.    (Mo.),    p. 
715,  vol.  31  (8  R  R  R). 

Insufficiency  of  evidence. 
Kernan  v.   Market   St.  Ry. 
Co.  (Cal.),  p.  471,  vol.  29 
(6RR  R). 

Leaning  back  in  returning 
money  to  pocket,  or  in  look- 
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in^  for  friend  also  on  foot- 
board. 

Anderson  v.  City  Sl  Subur- 
ban Ry.  Co.  (Ore.),  p.  763, 

vol.  29  (6  R  R  R). 
Negligence  and  contributory 
negligence. 
Cox     V,    Wilmington    City 

Ry.    Co.    (Del.),    p.    818, 

vol.  30(7  R  R  R). 
Negligence  shown  by  the  evi- 
dence, in  action  for  inju- 
ries sustained  by  driver  of 
vehicle  while  crossing 
tracks. 
Stanley    v»  Cedar    Rapids, 

etc.,     Ry.     Co.      (Iowa), 

p.  398,  vol.  32  (9  R  R  R). 

No  defense  where  negligence 

after  discovery  of  plaintiff's 

peril. 

Floyd    V.    Padttcah    Ry.    Sl 

Light  Co.    (Ky.),  p.  713, 

vol.  31  (8  R  R  R). 
Passenger    riding   on     front 
platform  jostled  by   crowd. 
Cattano  v.  Metropolitan  St. 

Ry.    Co.    (N.  Y.),  p.  153, 

vol.  29  (6  R  R  R). 
Presumption     that      injured 
person  exercised  due  care. 
Coz     V,    Wilmington    City 

Ry.    Co.    (Del.Tf    p.    818, 

vol.  30  (7  R  R  R). 
Prevailing     rule    respecting 
care  required  of  traveler  on 
street  railway  tracks. 
Bums   V.    Metropolitan  St. 

Ry.  Co.    (Kan.),    p.    476, 

vol.  29  (6  R  R  R). 
Proximate   cause   fixing   lia- 
bility   where    both     negli- 
gence     and     contributory 
negligence. 
Cox     V,    Wilmington    City 

Ry.    Co.    (Del.),    p.    818, 

vol.  30  (7  R  R  R). 
Riding  on  footboard,  instruc- 
tions. 

Anderson  v.  City  &  Subur- 
ban Ry.    Co.    (Ore.),    p. 

763,  vol.  29  (6  R  R  R). 

Riding  on  footboard  of  street 

car. 

Anderson  v.  City  &  Subur- 
ban Ry.  Co.  (Ore.),  p. 
763,  vol.  29  (6  R  R  R). 

Riding  on  running  board 
where  vacant  seats  in 
cars. 

Moody  V,  Springfield  St. 
R.  Co.  (Mass.),  p.  116, 
vol.  29  (6  R  R  R). 


Speed   of   cars,  judgment  re^ 
quired   of   person    about  to 
drive  over  street  car  tracks. 
Han  Ion  v.  Milwaukee  Elec- 
tric   Ry.    &     Light    Co. 
(Wis.),    p.   388,  vol.  32  (9 
R  R  R). 

Struck  by  car  while  crossing 
track,  question  for  jury. 
Coleman    v,    Lowell,    etc., 
St.    Ry.    Co.    (Mass.),  p. 
680,  vol.  30  (7  R  R  R). 

Defendant  company  guilty  of 
negligence  in  making  ridge 
of  earth  between  its  track 
and  sidewalk  under  direction 
of  commissioner  of  highway. 
Lee   V.    Boston    Bl.    Ry.  Co. 

(Mass.),  p.  346,  vol.  30  (7  R 

R  R). 

Degree  of  care  due  alighting 
passengers. 

Richmond  Traction  Co.  v. 
Williams  (Va.),  p.  754, 
vol.  32  (9  R  R  R). 

Degree     of    care    due    persona 
using  street. 
Southern  Electric  Ry.  Co.  v. 

Hageman  (C.  C.  A. ),  p.  682, 

vol  30  (7  R  R  R). 

Duty  as  to  signals  and  speed. 
Cox  V.    Wilmington  City  Ry. 
Co.  (Del.),  p.    818,    vol.  3a 
(7R  RR). 

Duty  of  company  to  keep  depot 
platform  in  safe  condition. 
Haselton  v.  Portsmouth  K.  & 

y.  St.  Ry.  (N.  H.),  p.  705, 

vol.  29  (6  R  R  R). 

Duty  of  electric  railway  to  pro^ 
vide  sand  for  use  at  railroad 
crossing. 

State  V.  Young  (N.  J.),  p« 
559,  vol.  33  (10  R  R  R). 

Duty   of   motor  man    after  dis-> 
covering   peril   of   person  on 
track. 
Barry   v,    Burlington   Ry.  & 

Light  Co.   (Iowa),    p.    675, 

vol.  29  (6  R  R  R). 

Duty  of  motorman   discovering 
that    horse  is  frightened   by 
approach  of  car. 
Danville   R.    &    El.    Co.    v. 

Hodnett  (Va.),   p.  170,  vol. 

30  (7  R  R  R. ) 

Duty  of  motorman  to  avoid  coK 
lision  with  vehicle  on  track. 
Schafatette   v.    St.    Louis   A. 

M.  R.  R.  Co.  (Mo.),  p.  715^ 

vol.  31  (8  R  R  R). 
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Daty  of  motorman    to  look  out 
for  other  vehicles. 
Adamft  V,  Camden   &    Subur- 
ban Ry.  Co.  (N.  J.),  p.  790, 
vol.  31  (8  R  R  R). 
Duty  of  street  railway  company 
to  afford  its   passengers   rea- 
sonable opportunity  to  alight 
is  no  greater  than  that  of  the 
ordinary  steam  railroad  com- 
pany. 

Boone     v,    Oakland    Transit 
Co.    (Cal.),    p.    601,  vol.  32 
(9R  R  R). 
Duty     to     comply    with    ordi- 
nances. 

Campbell  v.  St.  Louis  &  Sub- 
urban   Ry.    Co.    (Mo.),    p. 
248,  vol.  32  (9  R  R  R). 
Duty  to  keep  track  in  condition 
for  public  travel,  instruction. 
Gray    v,    Washington    Water 
Power  Co.  (Wash.),  p.  479, 
vol.  29  (6  R  R  R). 
Duty  to  look  out  for  trespassers. 
Floyd     V,     Paducah    Ry.    & 
Light    Co.    (Ky.),    p.    713, 
vol.  31  (8  R  R  R). 
Electric  railway  not  additional 
burden  on  fee  of  street. 
Tounkin  v,  Milwaukee  Light, 
Heat  &  Traction  Co.  (Wis.), 
p.  193,  vol.  33    (10  R  R  R). 

Electric  railway  not  additional 
servitude  on  highway. 
Georgetown      &      Lexington 
Traction  Co.  v,  MulhoUand 
(Ky.),    p.    871,  vol.  31  (8  R 
R  R). 
Evidence. 

Absence  of  prior  accidents  as 

showing     safe      operation 

without    derailing    switch. 

State   V,  Young  (N.  J.),  p. 

559,    vol.    33   (10  R  R  R). 

Burden  of  proving  that  col- 
lision was  caused  by  negli- 
gence. 

Cox  V.  Wilmington  City  Ry. 
Co.  (Del.),  p.  818,  vol.  30 
(7  R  R  R). 

Cross-examination  of  witness 
testifying  as  to  speed  of 
car. 

Hanlon  v,  Milwaukee  Elec. 
Ry.  A  Light  Co.  (Wis.), 
p.  388,  vol.  32  (9  R  R  R). 

Error  in  asking  motorman  in 
what     distance    **he    could 
have  stopped  the  car' '  cured 
by  his  answer. 
Schafstette  v.    St.   Louis  & 

10  R  R  R-66 


M.    R.    R.    Co.   (Mo.),  p. 

715,  vol.  31  (8  R  R  R). 
How  far  gongs  of  fire  patrol 
wagons  could  be  heard. 
Hanlon  v*  Milwaukee  Elec. 

Ry.  &  Light    Co.  (Wis.), 

p.  388,  vol.  32  (9R  R  R). 
Incompetency    of   motorman, 
how  shown. 
Metropolitan     West       Side 

Elevated     Ry.      Co.      v, 

Fortin    (111.),    p.  77,  vol. 

32  (9R  R  R). 
Of  negligence  in  running  car 
without  signals  at  excessive 
speed. 
Kernan  v.  Market   St.    Ry. 

Co.  (Cal.),  p.  471,  vol.  29 

(6R  RR). 
Opinion    as    to   speed   of  car 
based  on    noise  made  by  it. 
Campbell   v,    St.    Louis   & 

Suburban  Ry.  Co.  (Mo.), 

p.  248,  vol.  32  (9  R  R  R). 
Opinion  evidence  as  to  speed 
of  street  cars. 
Mathieson     v.    Omaha    St. 

Ry.    Co.   (Neb.),    p.    469, 

vol.  29  (6  R  R  R). 
Ordinance  regulating  speed 
of  electric  street  cars  im- 
material where  it  is  not 
shown  at  what  rate  car  in 
question  was  running. 
Mathieson    v.    Omaha    St. 

Ry.    Co.    (Neb.),  p.    469, 

vol.  29  (6  R  R  R). 
Question  to  plaintiff's  wit- 
ness, testifying  that  he  had 
been  injured  by  defendant's 
cars,  *'Did  you  present  any 
claim  to  the  company?" 
properly  excluded. 
Daum  V.  North   Jersey   St. 

Ry.  Co.    (N.    J.),  p.  814, 

vol.  30  (7  R  R  R). 

Rule  of  company  for  opera- 
tion of  cars,  in  action  for 
negligence  in  operating  car. 
Frizzell  v.  Omaha   St.    Ry. 

Co.    (C.    C.    A.),    p.  714, 

vol.  32  (9  R  R  R). 

That  rail  was  used  on  inside 
of  new  cars  purchased  by 
defendant  and  was  not 
used  on  old  cars,  was  prop- 
erly excluded  in  action  for 
injury  sustained  by  pas- 
senger riding  on  running 
board. 
Moody    V.    Springfield    St. 

Ry.  Co.    (Mass.),    p.  116» 

vol.  29  (6RRR). 


194 


GENERAL  INDEX 


BTBBBT  B»AILM'WAY&—Coni'd.   STRBBT  RAILWAY&^Qmrd. 


The  fact  that  street  railway 
had  been  operated  for  over 
ten  years,  and  that  no  acci- 
dent had  occurred  from  like 
cause,  did  not  show  absence 
of  negligence,  as  matter  of 
law. 

Anderson  v.  City  &  Subur- 
ban Ry.  Co.  (Ore. ),  p.  763, 
vol.  29  (6  R  R  R). 
Evidence   sufficient  to    require 
instruction    that    if   plaintiff 
unexpectedly  drove  his  wagon 
on  the  track  and   defendant's 
servants  did  all  they  could  in 
the  exercise  of  ordinary  care 
to   stop   the  car,  there  could 
be  no  recovery. 
Chicago   Union  Traction  Co. 
V.  Browdy  (111.),  p.  68,  vol. 
33  (10  R  K  R). 
Exclusive     right    of    way    on 
tracks. 

Rouse  V.  Detroit  Electric  Ry. 
(Mich.),    p.    58,  vol.  33  (10 
RRR). 
Harmless  error  in  refusing  in- 
struction   relating    to   cause 
of,    and   liability    for,    colli- 
sion, requested  by  defendant, 
embracing  only  converse   of 
proposition      in     instruction 
given. 

Schafstette    v.    St.    Louis   A 
M.    R.    R.    Co.    (Mo.),    p. 
715,  vol.    31  (8  R   R  R). 
In  action  for  injuries   to  a  pas- 
senger on  an  electric  car    by 
the   burning   out   of  a  fuse, 
plaintiff's     unsuccessful    at- 
tempt to  prove  by  direct  evi- 
dence the  precise  cause  of  the 
burning  out   of  the  fuse  did 
not   estop   her  from   relying 
on  the  doctrine   of   res   ipsa 
loquitur. 

Cassady  v.  Old  Colony  St.  Ry. 
Co.  (Mass.),  p.  666,  vol.  32 

(9R  R  R). 

Instruction  making  it  a  ques- 
tion whether  motorman 
should  have  seen  vehicle  on 
track,  where  view  was  unob- 
structed for  a  great  distance, 
properly  refused. 
Schafstette  v.  St.  Louis  A  M. 
R.  R.  Co.  (Mo.),  p.  715, 
vol.  31  (8  R  R  R). 

Instruction  that  doctrine  of  res 
ipsa  loquitur  did  not  apply 
was  properly  refused  in 
action  for  injury  to 
passenger  from  burning  out 
of    electric   fuse,    since   how 


far   negligence   could   be  in- 
ferred from  the  accident  was 
for  the  jury, 
Cassady  v.  Old  Colony  St.  Ry. 

Co.  (Mass.),  p.  666   voL  32 

(9  R  R  R). 
Insufficiency     of     evidence    to 
show   impossibility  of  carry- 
ing    out    contract    to    build 
street  railway. 
Borough    of     Mon  tooth      v. 

Brownsville   Ave.    St.  Ry. 

Co.    (Pa.),    p.  889,  vol.    31 

(8  R  R  R). 
Insufficiency    of     evidence    to 
show   that   laborer  in  street 
injured    by    street  car  was  a 
trespasser. 
Daum  V.  North  Jersey  St.  Ry. 

Co.  (N.  J.),  p.  814,    vol.  30 

(7RR  R). 
It  appearing  that  conductor  or- 
dering newsboy  from  moving 
street  car  did  not  intend  to 
injure  him,  his  conduct  was 
negligent,  but  not  wrongful. 
Indianapolis    St.    Ry.   Co.  9. 

Hockett   (Ind.),  p.  787,  vol. 

30  (7  R  RR). 
Interurban  electric  railway  au- 
thorised to  carry  freight  and 
passengers  as  a  trunk  railway, 
under  Kentucky  constitution. 
Diebold  V.  Kentucky  Traction 

Co.    (Ky.),    p.    201,  vol.  33 

(10  R  R  R). 
Interurban  operation  of  electric 
railway     as      an    additional 
servitude     with     respect    to 
streets  of  second  city. 
Younkin  v,  Milwaukee  Light* 

Heat  A  Traction  Co.  (Wis.), 

p.  193,  vol.  33  (10  R  R  R). 
Laws  1889,  p.  161,  ch.  178 
§  2,  granting  special  char- 
ter, and  requiring  route  to  be 
laid  out  by  selectmen,  not 
repealed  by  Laws  1895,  p.  367, 
ch.  27. 
Lenoix  v.  Dover,  8.  A  R.  St. 

Ry.    (N.    H.),  p.    105,    vol. 

31  (8  R  R  R). 
Legislative  power  to  limit  au- 
thority  of   county    board    to 
grant  license  to  occupy  high- 
ways. 

Goddard    v,     Chicago    A    N. 

W.    Ry.    Co.    (lU.l,  p.  781, 

vol.  30  (7  R  R  R). 
Liability     for    collision    with 
pedestrian  not  on  footwalk. 
Louisville  Ry.  <3o.  v.   French 

(Ky.),  p.  473,  vol.  29   (6  R 

RR). 
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Liability     for     death    of    boy 
struck    by   a  car  after    beings 
kicked   from   another  car  by 
itft  motorman. 
Finder   v.    Qrooklyn  Heights 

R.  Co.  (N.  Y,),  p.  743,  vol. 

30  (7  R  R  R). 
Liability  for  injury  to   person 
falling  over   stump   in   plat- 
form   while    trying    to  catch 
car. 
Lucas  V.  St.  Louis   A  S.  Ry. 

Co.  (Mo.),  p.  834,  vol.  30  (7 

RRR). 
Liability    for    injury    to   rider 
thrown    by    horse  frightened 
by  approach  of  street  car. 
Danville    R.    &    El.    Co.    v. 

Hodnett   (Va.),  p.  170,  vol. 

30  (7  RR  R). 
Lien  for  paving  taxes. 
City   of   Lincoln   v.    Lincoln 

St.    Ry.  Co.  (Neb.),  p.  892, 

vol.  30  (7  R  R  R). 
Local  assessment   lien    against 
street     railway    superior    to 
mortgage  lien. 
City   of   Lincoln   v.   Lincoln 

St.  Ry.  Co.  (Meb.),  p.   892, 

vol.  30  (7  R  R  R). 
Location  of  route  by  selectmen, 
not    recorded,    conferred    no 
authority  to  occupy   streets, 
under  N.    H.  Pub.    St.    1901, 
ch.  45. 
Lenoix  v.  Dover,  8.  A  R.  St. 

Ry.  (N.  H.),  p.  105,  vol.  31 

(8R  R  R). 

Mere  use  of  car   that   overlaps 
sidewalk  at  curve  is  not  neg- 
ligence. 
Hayden  v.  Fair  Haven    A  W. 

R.  Co.  (Conn.),  p.    32,  vol. 

33  (10  R  R  R). 

Mutual  obligations   and    duties 
of   street   car  companies  and 
other  users  of  streets. 
Southern  Electric  Ry.  Co.  v. 

Hageman    (C.     C.    A.),  p. 

681,  vol.  30  (7  R  R  R). 
Wilman  •  v.  People's  Ry.  Co. 

(Del.),   p.  384,    vol.  32  (9  R 

RR). 

Narrowness    of   street    no    de- 
fense to  action  for  breach  of 
contract   to  build  street  rail- 
way. 
Borough      of     MoQtooth     v, 

Brownsville   Ave.    St.   Ry. 

Co.    (Pa.),    p.    889,   vol.  31 

(8  R  RR). 

Negligence  of  driver  in  jostling 
passenger  compelled   to   ride 


on  platform  of  crowded  street 

car. 

Cattano   v.    Metropolitan  St. 

Ry.  Co.  (N.  Y.),  p.  153,  vol. 

29  (6  RRR). 
Negligence  of  motorman   caus- 
ing collision  with   hose   cart 
at  crossing  established  by  the 
evidence. 
Hanlon    v,    Milwaukee   Elec. 

Ry.  A  Light  Co.  (Wis.),  p. 

388,  vol.  32  (9  R  R  R). 
Negligence  of  motorman  in  be- 
coming   spellbound  with  fear 
on    seeing  deceased's  danger 
was  a  question  for  the  jury. 
Barry  v,    Burlington  Ry.    A 

Light    Co.   (Jowa),  p.    387, 

vol.  32  (9   R  R  R). 
Not  additional  servitude. 
Austin    V.    Detroit.    Y.  A  A. 

A.  Ry.  (Mich.),  p.  862,  vol. 

31  (8  R  R  R). 
Operation  of  street  railways 
not  an  ordinary  avocation, 
within  constitutional  provi- 
sion securing  to  every  indi- 
vidual right  to  choose  his 
occupation. 
Goddard  v.  Chicago  A  N.  W. 

Ry.  Co.  (111. ).  p.  781,  vol.  30 

(7  RRR). 
Order  of  city  council   as   proof 
of  proper  location   of   tracks. 
Hayden  v.  fair   Haven  A  W. 

R.  Co.  (Conn.),  p.    32,  vol. 

33  (lOR  R  R). 
Ordinance  construed  to  be  an 
attempt  to  confer  street  rail- 
way franchise,  and  not  to  be 
a  mere  regulation  of  rights 
conferred  on  commercial  rail- 
roads. 
State  V.  Milwaukee,   B.  A  L. 

G.  R.    Co.    (Wis.),   p.    261, 

vol.  29  (6  R  R  R). 
Ordinance   limiting  speed,  va- 
lidity. 

Campbell  v,  St.  Louis  A  Sub- 
urban   Ry.    Co.     (Mo.),    p. 

248,  vol.  32  (9R  RR). 
Ordinance  requiring  street  rail- 
way to  pave  street  could    not 
be   supported    as  an  exercise 
of  police  power. 
Fielders  v.  North  Jersey    St. 

Ry.  Co.  (N.  J.),  p.  875,  vol. 

29  (6  R  R  R). 
Ordinary  care  must  be  used  by 
motorman    to  avoid  collision 
with  vehicle. 
Schafstette   v.    St.    Louis   A 

M.  R.  R.  Co.  (Mo.),  p.  715, 

vol.  31  (8  R  R  R). 
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The  fact  that   street   ^ 
had  been  operated  ' 
ten  years,  and  ths         ^ 
dent  had  occnrre  ,  '     y 

cause,  did  not  s'       .  -         tti- 
of  negligence.  ,//4r//i 

law.  /  f«- 

Anderson  v  ^/jction 

ban  Ry.  r  v/^st  any 

vol.  29  '  '    ./  holding 

Evidence   s»  *     ^  A^^chlse, 

instructir         .  .  ryiflkee     Ry. 
unezpec  ^261,  vol.  29 

on  the         .   v: 

serva*  'il^/^^'*^^*  ^'^  action 

the  r  ^'^'oy  ^<"^  personal 

to  "^f^'ftivA^^^f^  from  colli- 

be         t-'i^^   ^ix^^X  car  and 
C         ^/freiiicle. 

yriS»  Klcctric   Rv.  Co.  ». 
.^tfin  (C.  C.  A.")  p.  681, 
i>(7RRR). 
r^iyen  by  act  of  1893  of 
f^tieciicviX      to      municipal 
^J^ori  ties    to     order    street 
^iivray   company    to    repair 
dfft   of    highway  not    abro- 
gated by  act  of  1891. 
City  of  Hartford  v,    Hartford 
St.  Ry.  Co.  (Conn.),  p.  546, 
vol.  30  (7  R  R  R). 

Power  of  city  to  grant  charter. 
City   of   Lincoln   v.    Lincoln 
St.    R.  Co.  (Neb.;,  p.    892, 
vol.  30  (7  R  R  R). 

Power  to  borrow  money. 
City   of   Lincoln    v.  Lincoln 
St.  R.  Co.    (Neb.),  p.    892, 
vol.  30  (7  R  R  R). 

Power  to  purchase  line  already 
constructed. 
City    of   Lincoln  v,    Lincoln 

St.    R.    Co.  (Neb.),  p.  892, 

vol.  30  (7  R  R  R). 

Precautions  to  be   observed    at 
railroad  crossings. 
State  V,    Young    (N.    J.),  p. 
559,  vol.  33  (10  R  R  R). 

Presumptions     of     township's 
consent  where  highway  grade 
is   changed    for  use  of  street 
railway  without  objection. 
Austin    V,    Detroit,    Y.  Bl  A. 

A.  Ry.  (Mich.),  p.  862,  vol. 

31  (8  R  R  R). 

Presumption     that     mortgage 

given   by  street   railway  was 

not  for  excessive  amount. 

City   of   Lincoln    v,  Lincoln 

St.  Ry.    Co.  (Neb.),  p.  892, 

vol.  30  (7  R  R  R). 

Presumption  that   persons  seen 


'gehX  track  will  avoid  danger, 
ffolf  V.  City  &  Suburban  Ry. 

Co.    (Ore.),    p.  777,  vol.   30 

(7R  R  R). 

Provision  of    ordinance   as  to 

future   occupancy   of   streets 

was  not  void  for  uncertainty. 

Thurston  v.    Huston    (Iowa), 

p.  426,  vol.  33  (10  R  R  R). 
Provision  of  ordinance  grant- 
ing use  of  streets,  which  per- 
mitted railroad  to  designate 
the  streets  to  be  used  applied 
only  to  the  minimum  of  mile- 
age required  by  the  ordi- 
nance, and  a  subsequent  res- 
olution permitting  it  to 
occupy  another  street  did  not 
amount  to  the  granting  of  a 
new  franchise. 
Thurston    v.    Huston  (Iowa), 

p.  426,  vol.    33   (10  RR  R). 
Proximate  cause  where  boy  or- 
dered from   moving    car  was 
injured  while  alighting. 
Indianapolis    St.    Ry.    Co.  v. 

Hockett  (Ind.),  p.    787,  voL 

30  (7  R  R  R). 
Proximate   cause    where   rider 
was  thrown  by  horse    fright- 
ened by  car  not   stopped   by 
motorman. 
Danville   Ry.  Bl  Klec.  Co.  v. 

Hodnett   (Va.),  p.  170,  vol. 

30  (7  R  R  R). 
Question     for     jury     whether 
adopted     platform    was  rea- 
sonably safe. 
Haselton  v.  Portsmouth,  K.  & 

Y.  St.  Ry.  (N.  H.),  p.  705, 

vol.  29  (6  R  R  R). 
Question  for  jury  whether 
street  railway  company  was 
negligent  in  failing  to  give 
signals  after  having  assumed 
the  duty  of  giving  them,  in 
action  for  injury  to  laborer 
in  street. 
Daum  V,  North  Jersey  St.  Ry. 

Co.  (N.  J.),  p.    814,  vol.  30 

(7RR  R). 

Railroads,  within  meaning  of 
employers'  liability  act  of 
Georgia. 

Savannah,  etc.,  Ry.  tr.  Wil- 
liams (Ga. ),  p.  279  vol. 
30  (7  R  R  R). 

Reciprocal   rights    of   traveler 
and  street  car  company  con- 
sidered. 
Burns    v.     Metropolitan    8t. 

Ry.  Co.  (Kan.),  p.  476,  vol. 

29  (6  RR  R). 
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.on  requiring  extra  fare 
dilure  to   procure    ticket 
easonable. 

ennedy  V.  Birmingham  Ry.» 

Iv.  &  P.  Co.  (Ala.)i  p.    700, 

vol.  32  (9  R  R  R). 
Remedies  of  abutters  where  un- 
lawful occupation  of   streets. 
Younkin  v.  Milwaukee  Light, 

Heat  &  Traction  Co.  ( Wis. ), 

p.  193,  vol.  33  (10  R  R  R). 
Resolution  granting  franchise, 
and  containing  condition  re- 
quiring railway  to  pave 
street,  not  a  contract,  and 
subject  to  repeal  or  amend- 
ment. 
Binninger    v.    City    of   New 

York    (N.    Y.),    p.  98,  vol. 

33  (10  R  R  R). 
Right  of  abutters  to  abatement 
of  additional  servitude  where 
operation  of  railways  was 
otherwise  lawful,  as  affected 
by  fact  that  they  had  prayed 
for  abatement  of  road  in  its 
entiety. 
Younkin  v,  Milwaukee  Light, 

Heat  A.  Traction  Co.  (Wis. ), 

p.  193,  vol.  33  (10  R  R  R). 
Right  of  abutters  to  demand 
compensation  for  their  con- 
sent to  construction  and  oper- 
ation of  street  railway. 
Hamilton,    G.    &  C.  Traction 

Co.    V,    Parish    (Ohio),   p. 

193,  vol.  29  (6  R  R  R). 

Right  of  driver  of  another  ve- 
hicle to  assume  that  speed  of 
street  car  would  be  stopped 
or  slackened,  in  accordance 
with  custom,  to  permit  him 
to  cross  tracks. 
Hanlon  v.  Milwaukee  Elec. 
Ry.  &  Light  Co.  (Wis.), 
p.    388,   vol.    32  (9  R  R  R). 

Right  of  landowner  to  protect 
his  land,  by  injunction,  to 
center  of  road,  from  burden 
of  street  railway  tracks, 
where  neighbors  on  opposite 
side  have  consented  to  use  of 
land  by  company. 
North    Pennsylvania    R.   Co. 

V.      Inland      Traction    Co. 

(Pa.),  p.  823,  vol.    31    (8  R 

R  R). 

Right  of  motorman   to   assume 
that   person  on  sidewalk  will 
avoid   danger   from   overlap- 
ing  of  car. 
Hayden  v.  Fair   Haven  A  W. 


R.  Co.  (Conn.),  p.  32,    vol. 
33  (10  R  R  R). 

Right   of   others  to  use  street 
railway  tracks. 
Adams  V.  Camden   &   Subur- 
ban   Ry.    Co.    (N.   J. ),    p. 
790,  vol.  31  (8  R  R  R). 

Right  of  pedestrian   injured  by 
failure   of   street  railway  to 
properly  pave  street. 
Fielders  v.  North   Jersey  St. 

Ry.  Co.  (N.  J.),  p.  875,  voL 

29  (6  R  R  R). 

Right  of  public  to  use  track. 
McFarland     v.    Consolidated 
Traction  Co.  (Pa.),  p.  673, 
vol.  31  (8  R  R  R). 

Sp.  Acts  1895,  of  Con- 
necticut, p.  565,  requiring 
street  railway  companies  to 
pay  cost  of  paving  nine 
feet  of  width  of  street,  within 
power  of  state  to  amend 
charter. 

Fair  Haven  &  W.  R.  Co. 
V,  City  of  New  Haven 
(Conn.),  p.  526,  vol.  30  (7  R 
R  R). 

Speed,    sufficiency    of   instruc- 
tion   that  unreasonable    rate 
of   speed     must   have     been 
proximate  cause. 
Stanley  z/.  Cedar  Rapids,  etc. , 

Ry.  Co.  (Iowa),  p.  398,  vol. 

32  (9  R  R  R). 

Speed,  what  rate  is  negligence 
depends  upon  circumstances, 
in  the  absence  of  municipal 
regulations. 

Hanlon  v.  Milwaukee  I^lee. 
Ry.  &  Light  Co.  (Wis.), 
p.    388,    vol.    32  (9  R  R  R). 

St.  1895  of  Massachusetts,  p. 
109,  c.  121,  providing  for  lo- 
cation of  street  railway 
tracks,  is  not  unconstitutional 
as  authorizing  the  imposition 
of  an  additional  servitude 
without  compensation. 
Kustis  V.  Milton  St.    Ry.  Co. 

(Mass.),  p.    508,  vol.    32  (9 

R  R  R). 
Hollingsworth  v,    Milton   St. 

Ry.  Co.  (Mass.),  p.  508,  vol. 

32  (9  R  R  R). 
Kennedy  v.    Milton    St.    Ry. 
'Co.  (Mass.),  p.  508,  vol.  32 

(9  R  R  R) 
Whitney  v,    Milton    St.    Ry. 

Co.  (Mass.),  p.  508,  vol.  32 

(9RRR). 
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Stop,  Look  and  Listen. 

Care  required  of  driver  of  ve- 
hicle. 
Hanlon  v,  Milwaukee  E^lec- 

tric    Ry.    A     Light    Co. 

(Wis.)*    P*   388,  vol.  32  (9 

R  RR). 
Effect   of   failure  to  look  for 
cars. 
Wilman     v.     People's   Rj. 

Co.  (Del.),  p.  384,  voL  32 

(9   R  R  R). 
Erroneous    instruction    as  to 
care  required. 
Hanlon  v,  Milwaukee  Blec. 

Ry.  &  Light   Co.  (Wis.), 

p.  388,  vol.  32  (9  R  R  R). 
Failure  to  look  and  listen  be- 
fore crossing. 
Wolf   V.    City   &  Suburban 

Ry.    Co.    (Ore.),   p.    777, 

vol.  30  (7  R  R  R). 
Instruction  as  to  contributory 
negligence  in  driving  on 
track  when  car  was  five 
hundred  feet  distant  prop- 
erly refused  as  not 
warranted  by  the  evidence. 
Schafstette   v,  St.  Louis  ft 

M.    R.  R.    Co.    (Mo.),  p. 

715,  vol.  31  (8  R  R  R). 
Not  negligence,  as  matter  of 
law,  to  fail  to  look  and 
listen  for  cars  before  at- 
tempting to  drive  across 
tracks. 
Memphis   St.    Ry.    Co.    v. 

Rlddick  (Tenn.),   p.    407, 

vol.  32  (9  R  R  R). 
Only  ordinary  care   required 
of  driver  of  vehicle. 
Stanley   v.    Cedar   Rapids, 

etc.,    Ry.    Co.  (Iowa),  p. 

398,  vol.  32  (9R  R  R). 
Steam  railroad  crossing  rule 
inapplicable  to  street  rail- 
way crossings. 
Hanlon  v,  Milwaukee  Elec- 
tric    Ry.    &    Light    Co. 

(Wis.),  p.  388,    vol.   32  (9 

R  R  R). 
Street  car  entitled  to  right   of 
way. 

Schafstette  v.  St.  Louis  A  M. 
R.  R.  Co.  (Mo.),  p.  715, 
vol.  31  (8  R  R  R). 

Street  railway  as  railroad 
within  meaning  of  sta'^utes 
of  Georgia  creating  presump- 
tion against  company  where  it 
inflicts  injuries  to  persons  or 
property. 
Cordray  v.  Savannah,  etc.,  R. 


Co.  (Ga.),  p.  286,  vol.  30  (7 

R  R  R). 
Street  railway   bonds   negotia- 
ble. 
City  of  Lincoln   v,    Lincoln 

St.  Ry.    Co.  (Neb.),  p.  892, 

vol.  30  (7  R  R  R). 
Street  railways  without  exclu- 
sive right  to  use  of  track. 
Klockeabrink   v,  St.  Louis  & 

M.  R.    R.  Co.  (Mo.),  p.  63, 

vol.  30  (7  R  R  R). 

Sufficiency  of  evidence  to  show 
that    motorman  should    have 
seen    person   on  track  before 
accident. 
Barry  v,    Burlington    Ry.    & 

Light  Co.   (Iowa),    p.    675, 

vol.  29  (6  R  R  R). 

Sufficiency  of  evidence  to  show 
that  street  railway   company 
had    adopted    platform    built 
by  side  of  its  line. 
Haselton  v,  Portsmouth,  K.  & 

Y.  St.  Ry.  (N.  H.),  p.  705, 

vol.  29  (6  R  R  R). 

Sufficiency  of  evidence  to  sus- 
tain verdict  for  plaintiff 
where  boy  six  years  old  was 
killed  on  track  near  school- 
house  by  electric  railway  car 
running,  without  giving  sig- 
nals, at  excessive  speed. 
Hoon  V.  Beaver  Valley  Trac- 
tion Co.  (Pa.),  p.  566,  vol. 
30  (7  R  R  R). 

The  unlawful  operation  of 
freight  cars  on  a  street  rail- 
way constituted  a  nuisance, 
entitling  a  pedestrian  in- 
jured thereby  to  recover  with- 
out regard  to  the  care 
exercised  by  those  in  charge 
of  the  cars. 

Daly  V.  Milwaukee  Elec.  Ry. 
&  Light  Co.  (Wis.),  p.  520, 
vol.  32  (9R  RR). 

Traction     motor     company    a 
street  railway  when   exercis- 
ing street  railway  franchises. 
City  of  Philadelphia  v.  Phil- 
adelphia      Traction       Co. 
(Pa.),  p.    951,    VOL  31  (8  R 
R  R). 

Unconstitutional    statute    pur- 
porting to  confer  right  to  use 
tracks  of  another  company. 
Petition  of   Philadelphia,  M. 
8t  S.    St.  Ry.  Co.  (Pa.),  p. 
677,  vol.  31  (8  R  R  R). 
Valid     defense   in     action    for 
injuries  for  removal   of  abnt* 
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ter's  fences  in  order  to   con- 
struct street  railway. 
Georgetown       &     Irezington 

Traction     Co.    v.    Mnlhol- 

land    (Ky.),  p.   871,  vol.  31 

(8  R  R  R). 
Validity     of     order    requiring 
safety    appliances    at    grade 
crossings. 
Detroit,  etc.,  R.    Co.    v,    Os- 

born    (U.    S.),    p.  456,  vol. 

30  (7  R  RR). 

Verdict  finding  that  burning 
out  of  electric  fuse  resulted 
from  company's  negligence 
was  not  contrary  to  evidence. 
Cassady  v.  Old  Colony  St. 
Ry.  Co.  (Mass.),  p.  666, 
vol.  32  (9R  R  R). 

Where  ordinance  provided  that 
company  might  use  such 
streets  as  might  be  designated 
from  time  to  time,  and  that 
the  railway  should  have  an 
exclusive  privilege  for  five 
years,  a  subsequent  permis- 
sion to  operate  a  track  in  a 
street  did  not  amount  to  an 
extension  of  the  time  for  ex- 
clusive privilege. 
Thurston  v.  Huston  (Iowa), 
p.  426,  vol.  33    (10  R  R  R). 

8TRBBTSAND  HIGHWAYS. 

See  Crossings, 

Electric  Railways. 
Eminent  Domain, 
Railroads  in  Streets, 
Right  of  Way, 
Street  Railways, 

Acceptance  of  dedicated   land. 
Hast    V.    Piedmont    Sl   C.  R. 
Co.  (W.  Va.),  p.  108,  vol.  31 
(8  R  R  R). 
Act  of  railroad  attorney  in  ad- 
vancing evidence  did   not  es- 
top company   from    denying 
dedication. 

Hast  V,  Piedmont  ft  C.  R.  Co. 
fW.  Va.),  p.  108,  vol.  31  (8 
RR  R). 
Dedication     by    railroad    com- 
pany how  made. 
Hast    V,    Piedmont  &  C.    R. 
Co.    (W.    Va.),  p.  108,  vol. 

31  (8  R  R  R). 

Notice  of  intention  to  lay  out 
street  across  steam  railway, 
under  Laws  1897,  of  N.  Y., 
ch.  754. 

In  re  Opening  of  Irudlow  St., 
in  City  of  Yonkers  (N.  Y.), 
p.  202,  vol.  29  (6  R  R  R). 


STRBBTS    AND  HIGHWAYB 
— Continued, 

rdinance  requiring  street  rail- 
way to  pave  street   could   not 
be   supported   as  exercise   of 
police  power. 
Fielders   v.   North  Jersey  St. 

Ry.  Co.  (N.  J.),  p.  875,  voL 

29  (6RR  R). 
Power  of  corporation    to   dedi- 
cate land  for  street  purposes. 
Hast  V,  Piedmont  &  C.  R.  Co. 

(W.    Va.),    p.    108,   vol.  31 

(8RRR). 
Sufficiency  of  evidence  to  show 
intention  of  railroad  company 
to   dedicate    land    for   street 
purpoiRCs. 
Hast  V,  Piedmont  &  C.  R.  Co. 

(W.  Va.),  p.  108  vol.    31  (8 

RR  R). 

STRUOTITRBS  NBAR  TRACK 
See  Master  and  Servant, 

STUBS. 

See  Carriers  of  Passengers. 

SUBROGATION        OF        IN- 
SURER. 
See  Fires, 

SUBSBQUBNT   AOOIDBNT8. 
See  Fires  Set  by  Locomotives. 

SUBSBQUBNT   INTOXICA- 
TION. 

See  Carriers  of  Passengers, 

SUBSBQUBNT      P  R  B  C  A  U- 
TIONS. 
See  Negligence, 

SUBSTITUTES. 

See  Master  and  Servant, 

SUCCBSSORS. 
See  Crossings, 

SUICIDB. 

See  Personal  Injuries, 

SUI  JURIS. 
See  Children, 

SUMMONS. 

See  Foreign  Corporations, 
Service  of  Process, 

SUNDAY. 

See  Carriers  of  Goods, 

SUPPORT. 

See  Death  by  Wrongful  Act, 


200 


GENERAL  INDEX 


8I7BFAOB  WATER. 

See  Waier  and   Watercourses. 

SWTTOH  TRACKS. 

See  Injunctions, 

Master  and  Servant, 

SWITCH  YARDS. 
See  Collisions, 

• 

TAXATION. 

See  Corporations. 

Local  Assessments, 

Act  April  21,  1858,  of  Pennsyl- 
vania, providinfif  for  taxation 
of  certain  railroad  real  prop- 
erty in  Philadelphia,  appli- 
cable to  traction  motor  com- 
panies. 

City  of  Philadelphia  v,  Phil- 
adelphia      Traction       Co. 
(Pa.),    p.    951  vol.    31  (8R 
R  R). 
Authority     of    legislature     to 
delegate     its     authority     to 
municipality    to    impose  tax 
on  railroad  property. 
City  of  Philadelphia   v,  Phil- 
adelphia      Traction        Co. 
(Pa.),    p.    951,  vol.  31  (8R 
RR). 
Exemptions. 

Consolidated  company  could 
not  claim  right  to  exemp- 
tion formerly  possessed  by 
one  of  the  consolidating 
companies. 

Yazoo  A  M.    V.    R.  Co.  v. 
Adams    (Miss.),    p.    519, 
vol.  29  (6  R  R  R). 
Equal   protection  of  law   not 
denied    by     provisions    of 
Alabama    Code  1886,    §  453, 
cl.    13,    and    Code    1896,    § 
3911,  cl.  14,  for  taxation  of 
railroad    stock,  because   of 
exemption    of   stock  in  do- 
mestic    railroads     and    in 
others     that    list    substan- 
tially all  their  property  for 
taxation. 

Kidd  V,  State  (U.  8.),  p. 
518,  vol.  30  (7  R  R  R). 
Exemption  granted  by  laws 
1878,  of  Mississippi,  p.  233, 
repealed  by  Code  1880,  g§ 
597-608. 

Yazoo    &    M.  V.  R.  Co.  v. 

Adams    (Miss.),    p.    519, 

vol.  29  (6  R  R  R). 

No  contract  exemption  made 

by    Michigan  Act,  May  27, 

1893,  §  3,  providing  that  the 
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rate  of  taxation  fixed  by 
that  act  shall  not  apply  to 
certain  railroads  until  they 
have  been  in  operation  for 
ten  years,  unless  the  g^ross 
earnings  equal  a  specified 
sum  per  mile. 
Wisconsin  &  M.  Ry.  Co.  v. 

Powers    (U.    S.),   p.  300, 

vol.  33  (10  R  R  R). 
Railroad  assessors  had  no  ju- 
risdiction to  determine  ques- 
tion of  exemption,  so  as  to 
render  them  res  adjudicata. 
Yazoo   &   M.    V.  R.  Co.  v, 

Adams    (Miss.),    p.    519, 

vol.  29  (6  R  R  R). 

Res  adjudicata. 
Yazoo  &  M.  V.    R.    Co.    v. 
Adams    (Miss.),     p.    519, 
vol.  29  (6  R  R  R). 

State  was  not  estopped  from 
subjecting  property  of  rail- 
road   to    payment    of    back 
taxes. 
Yazoo    A   M.    V.  R.  Co.  v. 

Adams    (Miss.),    p.    519» 

vol.  29  (6  R  R  R). 

Statute  granting  immunity 
from  taxation  having  been 
repealed,  no  rights  in  that 
regard  were  acquired  by  the 
new  company  formed  by 
consolidation. 
Yazoo  &  M.  V.  R.  Co.  v. 
Adams  (Miss.),  p.  519, 
vol.  29  (6  R  R  R). 

Void  charter  provision  pur- 
porting to  grant  to  com- 
pany right  to  appropriate 
taxes  on  road  for  thirty 
years  in  payment  of  debts 
incurred  in  construction 
thereof,  unless  eight  per 
cent,  dividends  are  being 
earned. 

Yazoo  A     M.  V.    R.  Co.  v. 
Adams    (Miss.),    p.    519, 
vol.  29  (6  R  R  R). 
No    presumption    that  railroad 
would    make  different    report 
for    statistical  purposes  than 
for  purposes  of  taxation. 
Owensboro,  etc.,    R.    Co.    v. 
Commonwealth     (Ky.),    p*. 
947,  vol.  30  (7  R  R  R). 
No   unconstitutional     interfer- 
ence    with     interstate   com- 
merce  is   made  by  Michigan 
act  of  June  4,  1897,  providing 
method    for   computation  fof* 
taxation  of  earnings  of  rail*^ 
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road  partly  within  and  partly 
withoat  the  state. 
Wiaconain    &    M.    Ry.  Co.  v. 
Powers     (U.    8.)i    p.    300, 
vol.  33  (10  R  R  R). 
Privilege   tax   ou  sleeping  car 
companies,    constitutionality 
of  statute. 

Pullman    Company,    PlfiF.    in 

Err. ,  V.  Wirt  Adams,   State 

Revenue    Agent     (U.    8.), 

p.  2,  vol.  31  (8  R  R  R). 

Railroad   property,    what  may 

be  taxed. 

City  of  Philadelphia  v.  Phil- 
adelphia      Traction       Co. 
(Pa.),    p.    951,  vol.  31  (8R 
R  R). 
Reserved     power    of    state    to 
amen^    charter   provision   in 
regard  to  taxation. 
Northern    Cent.    Ry.    Co.    v. 
State  (U.  S.),  p.    536,   vol. 
30  (7RRR). 
Right  of  city  to  amend  statute 
fixing     rate    of   taxation    of 
gross     receipts   of     railroad 
.  company. 
Northern    Cent.    Ry.    Co.    v. 
State  of  Maryland  (U.  S.). 
p.  536,  vol.  30  (7  R  R  R). 
The     amount      of    anticipated 
dividends   on  stock   of  other 
corporations   owned  by  a  do- 
mestic  railroad    corporation, 
its    bills    receivable    for   ex- 
penditures   on    leased    lines, 
and  the  value  of  coal  and  sup- 
plies  owned  by   the  corpora- 
tion   without   the   state,   are 
no   part  of  its  taxable   prop- 
erty 

People  V.  Knight  (N.  Y.),  p. 
^  547,  vol.  29  (6  R  R  R). 

The  value  of  the  roling  stock 
of  a  domestic  railroad  corpo- 
ration is  capital  stock  em- 
ployed within  the  state 
unless  such  stock  is  used 
exclusively  outside  of  the 
state. 

People   V.    Knight    (N.    Y.), 
p.  547,  vol.  29  (6  R  R  R). 

Under  Laws  1896,  of  New 
York,  ch.  908,  §§  182,  190,  the 
franchise  tax  is  based  on 
actual  and  not  the  par  value 
of  the  capital  stock  of  a 
corporation  employed  within 
the  state. 

People   r.    Knight    (N.    Y.), 
p.  547,  vol.  29  (6RRR). 

Where  a  domestic  railroad  cor- 

10  R  R  R— 67 
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poration  owns  the  stock  of  a 
domestic  transportation  cor- 
poration, which  employs  its 
capital  outside  of  the  state, 
such  stock  constitutes  no  part 
of  the  railroad's  taxable  prop- 
erty. 

People  V.  Knight  (N.  Y.),  p. 
.S47,  vol.  29  (6  R  R  R). 
Where  a  domestic  railroad  cor- 
poration purchased  stock  of  a 
foreign    corporation    by    the 
issue  of  bonds,  the  stock  be- 
ing pleaded   to   a  trust  com- 
pany in  the  state  as  security 
for   the    bonds,   is  no  part  of 
its  taxable  property. 
People  V.  Knight  (N.  Y.),  p. 
547,  vol.  29  (6  R  R  R). 

TBLBGRAPHS     AND    TBLB- 
PHONBS. 

See  Eminent  Domain. 
Right  of  Way. 

TBLLTALBS. 

See  Master  and  Servant. 

TBMPORAR7  INJURIES. 
See  Eminent  Domain. 

TBNDBR  OF  FARB. 

See  Carriers  of  Passengers. 

TBNDBRS. 

See  Employers*  Liability  Acts., 

TB8TIMON7. 

See  Evidence. 

TBXA8  OATTIiB. 

See  Master  and  Servant. 

THBATRIOAIi    OOMFANIBS. 
See  Carriers  of  Goods. 

THBFT. 

See  Carriers  of  Passengers., 

THROUQH  RATBS. 
See  Carriers  of  Goods. 

TIOKBTS  AND  FARBS. 

See  Carriers  of  Passengers. 
Street  Railways, 

Acceptance  of  excursion  ticket 
as  waiver  of  common-law  rule 
making  carrier  liable  for  pas- 
senger's safety. 
Crary  v.  Lehigh  Val.  R.  Co. 
(Pa.),  p.  119,  vol.  29  (6 
R  R  R). 
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tioe:bts  and  fabbs-~c<7»- 

tinugd. 

Company  acqairing  all  the 
rig^tita  and  obligations  of  an- 
other company,  which  had 
constructed  a  line  in  an  ad- 
joining city  on  the  same  con- 
dition with  respect  to  giving 
transfers  as  its  own  line  had 
been  laid,  was  not  required 
to  grant  transfers  from  the 
lines  in  one  city  to  those  in 
the  other. 

City   of  Montpelier  v.  Barre 
&  M.  T.  A  P.  Co.  (Vt.),  p. 
840,  vol.  32  (9  R  R  R). 
Contract   on  ticket   signed    by 
purchaser      conclusive     evi- 
dence  to  conductor  in  regard 
to  time  of  its  expiration. 
Rolfs    V.  Atchison,    etc.,    R. 
Co.  (Kan.),  p.   920,    vol.  29 
(6RR  R). 
Duty    of  conductor    to    accept 
passenger's    explanation    in 
regard     to     transfer     given 
him  by   agent    through   mis- 
take. 

Indianapolis    St.    Ry.    Co.  v. 
Wilson    (Ind. ),   p.  841,  vol. 
30  (7  R  R  R). 
EMitor  riding  on  pass  issued  in 
violation  of  law  could  not  re- 
cover for  injuries,  he  and  the 
railroad     being   in    pari    de- 
licto. 

McNeill  V.  Durham    &   C.  R. 
Co.  (N.  Car.),  p.  285,  vol.  31 
(8RR  R). 
Evasion  of   fare,  within  mean- 
ing   of  Massachusetts    penal 
statute,    where  conductor   of 
other  street  car  failed  to  give 
passenger    a     transfer,     but 
shouted  to   other     conductor 
that  fare  had  been  paid. 
Crowley  v.  Fitchburg  A  L.  St. 
Ry.    Co.    (Mass.),    p.    584, 
vol.  33  (10  R  R  R). 

Evidence,   parol    evidence    ad- 
missible to  show   limitations 
and     conditions    on      which 
ticket  was  sold. 
Ames   9.    Southern   Pac.  Co. 

(Cal.),    p.    551,   vol.  33    (10 

RR  R). 

Extra  fare  could  not  be  charged 
on  account  of  failure  to  pro- 
cure ticket. 

Fulmer  v.  Southern  Ry.    Co. 
(S.  Car.),  p.  704,  vol.  32  (9 
RRR). 
In  action  for  ejectment  of   pas- 
senger on   ground   that  fare 
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tinned, 

tendered   was  not   legal  ten- 
der,   an    objection    to    qaea- 
tion    to  plaintiff  as  to  whei« 
he  got  money  to  pay  his  fare 
after   he  .  was   put  off  should 
have  been  sustained. 
Mobile  St.  Ry.  Co.  v.  Wattera 
(Ala.),  p.    184,  vol.  29  (6  R 
RR). 
Irack  of  opportunity  to  procure 
ticket  no  excuse  for   forcibly 
resisting  conductor  enforcing 
rule  requiring  extra  fare  for 
failure  to  procure  ticket. 
Monnier   v.  New  York  Cent. 
A  H.  R.  R.  Co.   (N.  Y.),  p. 
187,  vol.  31  (8  R  R  R). 
Liability  for  act  of  conductor, 
enforcing   rule  requiring  ex- 
tra   fare    for   failure  to  pro- 
cure    ticket,      in      repelling 
assault  by  passenger. 
Monnier   v.   New  York  Cent. 
A  H.  R.  R.  Co.  (N.  Y.),  p. 
187,  vol.  31  (8RR  R). 
Limited  tickets,  passenger  not 
bound  by  printed  conditions, 
to   which    his  attention   had 
not  been  called. 
Norman  v.  Southern  Ry.  Co. 
(8.  Car.)>  p.  307,  vol.  31  (8 
R  R  R). 
Limit  on  ticket  construed  to  fix 
latest    time    for    commence- 
ment, and  not  for  completion, 
of  return  journey,  and  to  en- 
title  plaintiff  to    rely    upon 
defendant's  train  schedule. 
Morningstar  v.  Louisville   A 
N.  R.  Co.     (Ala.),    p.    902, 
vol.  29  (6  R  R  R). 
Mileage  book  act  of  New  York 
valid    though   applied  to  suc- 
cessor of  old  company,  vifhich 
had  right   to  charge  specified 
fare. 

Minor  v.  Erie  R.  Co.  (N« 
Y.).  p.  S3,  vol.  29  (6  R 
RR). 

• 

Parol  evidence  of  statement  bj 
ticket  agent  inadmissible  to 
vary  written  contract  on 
ticket  fixing  time  for  its  ex- 
piration. 
Rolfs  V.  Atchison,   etc.,  Ry. 

Co.    (Kan.),  p.   920,  vol.  29 

(6  RRR). 


Passenger    not    bound    to 
amine  transfer  ticket. 
Memphis    St.     Ry.     Co.     v. 

Graves  (Tenn.),  p.  505,  yol, 

31  (8  R  R  R). 
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TIOEIBTS  AND 

iinued. 

Pass  issued  to   editor   publish- 
ing railroad   schedule   issued 
in    violation    of  law  against 
discrimination. 
McNeill    V.    Durham  &  C.  R. 

Co.  (N.  Car.),  p.    285,    vol. 

31  (8  R  R  R). 
Placard  posted  in    ticket   office 
as  notice    to  passenger   that 
ticket  must  be  used  on  day  of 
sale. 
Georgia   R.    Co.    v.    Baldoni 

(Ga.),  p.  68,  vol.  29  (6R  R 

R). 
Removal    from    office,    applica- 
tion of  constitutional    provi- 
'  sion    prohibiting    the    use  of 
free  pass  bj  public  official. 
People  V.    Wadhams  (N.  Y.), 
p.  635,  vol.  32  (9  R  R  R). 
Rights    of    purchaser    of    lost 
commutation  ticket. 
Southern      Ry.      Co.    v,     De 
Saussure  (Ga.),  p.  147,  vol. 
29  (6  R  R  R). 
Right  to  enjoin   resale  of  non- 
transferable tickets. 
Kinner   v.    Lake  Shore  &  M. 
S.    Ry.    Co.  (Ohio),  p.  581, 
vol.  33  (10  R  R  R). 

Right  to  limit  time   for  giving 

transfers,  under  Acts  1900,  of 

Maryland,  pp.  313,  463. 

Garrison  v.    United  Railways 

&  Electric  Co.  of  Baltimore 

(Md.),  p.    301,   vol.  31  (8R 

R  R). 

Right  to  pay  fare  in  cash. 
Ford    V.    East  Louisiana    R. 
Co.  (La.),  p.  229,  vol.  31  (8 
RRR). 

Right  to  refuse  to  accept  ex- 
pired transfer. 

Garrison  v.  United  Railways 
&  Electric  Co.  of  Baltimore 
(Md.),  p.  301,  vol.  31  (8R 
R  R). 

Street  railway  bound   by   fran- 
chise fixing  rate. 
Vining     V.   Detroit,    Y.,   A. 

A.  &  J.  Ry.  (Mich),  p.  120, 

vol.  31  (8  R  R  R). 

Substantial  damages  for  injury 
caused   by   mistake   of  agent 
in  issuing  transfer. 
Lawahe  v,    Tacoma    Railway 

&   Power  Co.    (Wash.),    p. 

38,  vol.  29  (6  R  R  R). 

Successor  of  railroad  company 
acquires  the  latter's  rights, 
subject  to  liabilities  imposed 
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tinued. 

by     mileage     book     act     of 

New  York. 

Minor  t>.  Erie  R.  Co.  (N.  Y.), 

p.  53,  vol.  29  (6  R  R  R). 
Sufficiency     of    evidence    that 
coin     tendered    as    fare  was 
of  legal  tender  quality. 
Mobile    St.    Ry.    Co.  v,  Wat- 

ters    (Ala.),   p.  184,  vol.  29 

(6R  RR). 
Sufficiency  of  plea  to  put  in  is- 
sue condition  of  coin  tendered 
as  fare. 
Mobile    St.    Ry.    Co.  v.  Wat- 

ters    (Ala.),  p.    184,  vol.  29 

(6RR  R). 
Unjustifiable  expulsion   of  pas- 
senger      holding      defective 
transfer. 
Indianapolis    St.    Ry.    Co.  v. 

Wilson  (Ind.),   p.    841,  vol. 

30  (7  R  RR). 

Validity  of  regulation  requiring 

production  of  street   railway 

transfer  or  payment  of  fare. 

Crowley    v.    Fitchburg   &  L. 

St.  Ry.  Co.  (Mass.),  p.  584, 

vol.  33    (10  R  R  R). 

Where  passenger  does  not  buy 
ticket,  though  opportunity  is 
given,  railroad  company  has 
no  right  to  charge  excess  fare 
and  give  rebate  checks  there- 
for between  points  within  the 
state. 
Weber   v.    Southern   Ry.  Co. 

(S.  Car.),  p.  932,  vol.  29  (6 

R  R  R). 

Whether  regulation  of  railroad 
company  as  to  excess  rates 
and  rebate  checks  is  reason- 
able is  a  question  of  law  for 
the  court. 

Weber  v.  Southern  Ry.  Co. 
(S.  Car.),  p.  932,  vol.  29  (6 
RR  R). 

Whether  ticket  a  contract. 
Ames  V.  Southern    Pac.    Co. 
(Cal.),    p.    551,  vol.  33    (10 
R  R  R). 

Worn  money  as  legal  tender. 
Mobile  St.  Ry.  Co.  v.  Watters 
(Ala.),  p.    184,  vol.  29  (6  R 
R  R). 

TIDB  LAND. 

See  Eminent  Domain, 

TIMBER. 

See  Carriers  of  Goods, 
Public  Lands, 
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ing  for  friend  also  on  foot- 
board. 

Anderson  v.  City  A  Subur- 
ban Ry.  Co.  (Ore. ),  p.  763, 

voi.  29  (6  R  R  R). 
Negligence  and   contributory 
negligence. 
Cox     V.    Wilmington    City 

Ry.    Co.    (Del.),    p.    818, 

vol.  30(7RR  R). 
Negligence  shown  by  the  evi- 
dence, in  action  for  inju- 
ries sustained  by  driver  of 
vehicle  while  crossing 
tracks. 
Stanley    v.  Cedar    Rapids, 

etc.,     Ry.     Co.      (Iowa), 

p.  398,  vol.  32  (9  R  R  R). 

No  defense  where  negligence 

after  discovery  of  plaintiff's 

peril. 

Floyd    V.    Paducah   Ry.    A 

Light  Co.    (Ky.),  p.  713, 

vol.  31  (8  R  R  R). 
Passenger    riding   on     front 
platform  jostled  by   crowd. 
Cattano  v.  Metropolitan  St. 

Ry.    Co.    (N.  Y.),  p.  153, 

vol.  29  (6  R  R  R). 
Presumption     that      injured 
person  exercised  due  care. 
Cox     V.    Wilmington    City 

Ry.    Co.    (Del.),    p.    818, 

vol.30  (7  R  R  R). 
Prevailing     rule    respecting 
care  required  of  traveler  on 
street  railway  tracks. 
Burns   v.    Metropolitan  St. 

Ry.  Co.    (Kan.),    p.    476, 

VOL  29  (6  R  R  R). 
Proximate   cause   fixing   lia- 
bility   where    both     negli- 
gence     and     contributory 
negligence. 
Cox     V.    Wilmington    City 

Ry.    Co.    (Del.),    p.    818, 

vol.  30  (7  R  R  R). 
Riding  on  footboard,  instruc- 
tions. 

Anderson  v.  City  &  Subur- 
ban Ry.    Co.    (Ore.),    p. 

763,  vol.  29  (6  R  R  R). 

Riding  on  footboard  of  street 

car. 

Anderson  v.  City  &  Subur- 
ban Ry.  Co.  (Ore.),  p. 
763,  VOL  29  (6  R  R  R). 

Riding  on  running  board 
where  vacant  seats  in 
cars. 

Moody  V.  Springfield  St. 
R.  Co.  (Mass.),  p.  116, 
vol.  29  (6  R  R  R). 


Speed   of   cars,  judgment  re^ 
quired    of   person    about  to 
drive  over  street  car  tracks. 
Hanlon  v.  Milwaukee  Elec- 
tric   Ry.    &     Light    Co. 
(Wis.),    p.   388,  VOL  32  (9 
R  R  R). 

Struck  by  car  while  crossing 
track,  question  for  jury. 
Coleman    v,    Lowell,    etc., 
St.    Ry.    Co.    (Mass.),  p. 
680,  vol.  30  (7  R  R  R). 

Defendant  company  guilty  of 
negligence  in  making  ridge 
of  earth  between  its  track 
and  sidewalk  under  direction 
of  commissioner  of  highway. 
Lee   V.    Boston   Bl.    Ry.  Co. 

(Mass.),  p.  346,  voL  30  (7  R 

R  R). 

Degree   of   care   due  alighting 
passengers. 
Richmond    Traction    Co.    v. 

Williams    (Va.),     p.      754, 

vol.  32  (9  R  R  R). 

Degree     of    care    due    persona 
using  street. 
Southern  Electric  Ry.  Co.  v. 

Hageman  (C.  C.  A.},  p.  682, 

vol  30  (7  R  R  R). 

Duty  as  to  signals  and  speed. 
Cox  V.    Wilmington  City  Ry. 
Co.  (Del.),  p.    818,    VOL   3a 
(7R  R  R). 

Duty  of  company  to  keep  depot 
platform  in  safe  condition. 
Haselton  v.  Portsmouth  K.  A 

Y.  St.  Ry.  (N.  H.),  p.  70S, 

VOL  29  (6  R  R  R). 

Duty  of  electric  railway  to  pro^ 
vide  sand  for  use  at  railroad 
crossing. 

State   V.    Young    (N.  J.),  p« 
559,  vol.  33  (10  R  R  R). 

Duty   of   motorman    after  dis-^ 
covering   peril   of   person  on 
track. 
Barry   v.    Burlington   Ry.   A 

Light  Co.   (Iowa),    p.    675, 

VOL  29  (6  R  R  R). 

Duty  of  motorman   discovering 
that    horse  is  frightened    by 
approach  of  car. 
Danville   R.    A    El.    Co.    v. 

Hodnett  (Va.),   p.  170,  voL 

30  (7  R  R  R. ) 

Duty  of  motorman  to  avoid  coU 
lision  with  vehicle  on  track. 
Schafstette   v,    St.    Louis   A 

M.  R.  K.  Co.  (Mo.),  p.  715^ 

vol.  31  (8  R  R  R). 
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Duty  of  motorman    to  look  out 
for  other  vehicles. 
Adams  v,  Camden    &    Subar- 

banRy.  Co.  (N.  J.),  p.  790, 

vol.  31  (8  R  R  R). 
Duty  of  street  railway  company 
to  afford  its  passengers  rea- 
sonable opportunity  to  alight 
is  no  greater  than  that  of  the 
ordinary  steam  railroad  com- 
pany. 
Boone     v.    Oakland    Transit 

Co.    (Cal.),   p.    601,  vol.  32 

(9R  R  R). 
Duty     to     comply    with    ordi- 
nances. 

Campbell  v.  St.  Louis  &  Sub- 
urban   Ry.    Co.    (Mo.),    p. 

248,  vol.  32  (9  R  R  R). 
Duty  to  keep  track  in  condition 
for  public  travel,  instruction. 
Gray    v.    Washington    Water 

Power  Co.  (Wash.),  p.  479, 

vol.  29  (6  R  R  R). 
Duty  to  look  out  for  trespassers. 
Floyd     V.     Paducah    Ry.    ft 

Light    Co.    (Ky.),    p.    713, 

vol.  31  (8  R  R  R). 
Blectric  railway  not  additional 
burden  on  fee  of  street. 
Younkin  v.  Milwaukee  Light, 

Heat  &  Traction  Co.  ( Wis. ) , 

p.  193,  vol.  33    (10  R  R  R). 

Blectric  railway  not  additional 

servitude  on  highway. 

Georgetown      &      Lexington 

Traction  Co.  v,  MulhoUand 

(Ky.),    p.    871,  vol.  31  (8  R 

R  R). 

Evidence. 

Absence  of  prior  accidents  as 

showing     safe      operation 

without    derailing    switch. 

State   V.  Young  (N.  J.),  p. 

559,    vol.    33   (10  R  R  R). 

Burden  of  proving  that  col- 
lision was  caused  by  negli- 
gence. 

Cox  V.  Wilmington  City  Ry. 
Co.  (Del.),  p.  818,  vol.  30 
(7  R  R  R). 

Cross-examination  of  witness 
testifying  as  to  speed  of 
car. 

Hanlon  v,  Milwaukee  Blec. 
Ry.  &  Light  Co.  (Wis.), 
p.  388,  vol.  32  (9  R  R  R). 

Error  in  asking  motorman  in 
what     distance    '*he   could 
have  stopped  the  car"  cured 
by  his  answer. 
Schafstette  v.    St.   Louis  ft 

10  R  R  R— 66 


M.    R.    R.    Co.   (Mo.),  p. 

715,  vol.  31  (8  R  R  R). 
How  far  gongs  of  iire   patrol 
wagons  could  be  heard. 
Hanlon  v.  Milwaukee  Elec. 

Ry.  ft  Light    Co.  (Wis.), 

p.  388,  vol.  32  (9  R  R  R). 
Incompetency    of   motorman, 
how  shown. 
Metropolitan     West       Side 

Elevated     Ry.      Co.      v. 

Fortin    (111.),    p.  77,  vol. 

32  (9R  R  R). 
Of  negligence  in  running  car 
without  signals  at  excessive 
speed. 
Kernan  v.  Market   St.    Ry. 

Co.  (Cal.),  p.  471,  vol.  29 

(6  RRR). 
Opinion    as    to   speed   of  car 
based  on   noise  made  by  it. 
Campbell   v.    St.    Louis   & 

Suburban  Ry.  Co.  (Mo.), 

p.  248,  vol.  32  (9  R  R  R). 
Opinion  evidence   as  to  speed 
of  street  cars. 
Mathieson     z'.    Omaha    St. 

Ry.    Co.   (Neb.),    p.    469, 

vol.  29  (6  R  R  R). 
Ordinance  regulating  speed 
of  electric  street  cars  im- 
material where  it  is  not 
shown  at  what  rate  car  in 
question  was  running. 
Mathieson    v.    Omaha    St. 

Ry.    Co.    (Neb.),  p.    469, 

vol.  29  (6  R  R  R). 
Question  to  plaintiff's  wit- 
ness, testifying  that  he  had 
been  injured  by  defendant's 
cars,  *'Did  you  present  any 
claim  to  the  company?" 
properly  excluded. 
Daum  V.  North   Jersey   St. 

Ry.  Co.    (N.    J.),  p.  814, 

vol.  30  (7  R  R  R). 

Rule  of  company  for  opera- 
tion of  cars,  in  action  for 
negligence  in  operating  car. 
Frizzell  v.  Omaha  St.    Ry. 

Co.    (C.    C.    A.),    p.  714, 

vol.  32  (9  R  R  R). 

That  rail  was  used  on  inside 
of  new  cars  purchased  by 
defendant  and  was  not 
used  on  old  cars,  was  prop- 
erly excluded  in  action  for 
injury  sustained  by  pas- 
senger riding  on  running 
board. 
Moody   V.    Springfield    St. 

Ry.  Co.    (Mass.),   p.  116, 

vol.  29  (6R  RR). 
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Liability  for  engineer's  aBsault 
upon  trespasser  on  train. 
Polattj   V.  Charleston  A   W. 

C.    Ry.    (8.    Car.),    p.    16, 

vol.  33  (10  R  R  R  ). 
Liabilitj  for  injury  to  boy  vol- 
untarily assisting  trainmen 
before  he  alighted  from  mov- 
ing train  at  their  direction. 
Harris   v.    Southern  Ry.  Co. 

(Ky.),  p.    753,    vol,  31  (8  R 

RR). 
Liability  for  injury  to  one  who 
had    been  a  trespasser. 
Monahan    v.    Chicago,   M.  A 

St.  R.    Ry.  Co.  (Minn.),  p. 

761,  vol.  30  (7  R  R  R). 
Liability  of  company  for  beat- 
ing by   conductor. 
Hamilton    v.    Chicago,   M.  ft 

St.  R.  Ry.   Co.    (Iowa),    p. 

823,  vol.  30  (7  R  R  R). 
Negligence  in    failing    to    see 
child    on   track,  insuJQ&ciency 
of  evidence. 

Goodman's    Adm'r   v.  Louis- 
ville ft  N.  R.  Co.  (Ky.),  p. 

693,  vol.  33  (10  R  R  R). 
No  presumption    that   prosecu- 
tion of  work    by   corporation 
in  street  is-  unauthorized  and 
its  employees  trespassers. 
Daum  V.  North  Jersey  St.  Ry. 

Co.  (N.  J. ),    p.  814,  vol.  30 

(7  R  R  R). 
Not  liable  for  injury  from  back- 
ing car  to  person  climbing 
over  standing  cars,  on  switch, 
the  company  not  being 
chargeable  with  knowledge 
of  his  presence. 
Illinois     Cent.     R.    Co.      v. 

Broughton    (Ky. ),    p.    670, 

vol.  33  (10  R  R  R). 
Not  liable  for   injury    to   child 
trespassing  on  depot  grounds, 
in  absence  of  gross,    willful, 
or  wanton  negligence. 
Nashville.    C.    ft    St.  L.  Ry. 

Co.  V.  Priest   (6a.),  p.  463, 

vol.  31  (8  R  R  R). 

Person  assisting  passenger  to 
board  train  not  a  trespasser. 
Morrow   v.   Atlanta  ft  C.  Air 

Line  Ry.   Co.  (N.  Car.),  p. 

290,  vol.    33  (10  R  R  R). 

Presumption  that  trespasser  on 
engine  will  alight  at  safe 
place. 

Myers  v.  Boston  ft   Maine  R. 
R.  (N.  H.),  p.    737,   vol.  31 
(8  R  R  R). 
Proximate   cause    where   child 


TRjaSPASQBRQr—Coniinuad. 

ordered     from     moving    car 

alighted  uninjured  upon  pile 

of   sand,    which    gave    way, 

causing   him    to   slide  under 

car. 

Richmond     Traction    Co.    v. 

Wilkinson     (Va.),    p.    723, 

vol.  30  (7  R  R  R). 

Question  for  jury  whether 
minor  was  injured  by  colli- 
sion with  car  or  by  a  fall 
therefrom  while  stealing  a 
ride. 

Monahan  v.  Chicago,  M.  ft 
St.  P.  Ry.  Co.  (Minn.),  p. 
761,  vol.  30  (7  R  R  R). 

Scope  of  employment  of  engi- 
neer assaulting  trespasser  on 
train    was  a  question  for  the 

jary- 

Polatty    V.    Charleston  ft  W. 

C.  Ry.  (S.  Car.),  p.  16,  vol. 

33  (lOR  R  R). 

Sufficiency  of  allegation  to 
show -gross  and  wanton  neg- 
ligence. 

Seaboard  Air  Line  Ry.  v. 
Shigg  (Ga.),  p.  37,  vol.  30 
(7R  R  R). 

Sufficiency     of     complaint   in 
action      for     death     of     l)oy 
trespasser  caused   by  alleged 
defect  in  track. 
Elkins  V.  South    Carolina    ft 

6.  R.  Co.  (S.  Car.),  p.  598, 

vol.  29  (6  R  R  R). 

Sufficiency  of  evidence  of  neg- 
ligence    after    discovery    ot 
perils. 
Wilmurth's  Adm'r  v.  Illinois 

Cent.  R.  Co.    (Ky.),  p.  762, 

vol.  31  (8  R  R  R). 

Sufficiency  of  evidence  of 
wanton  and  willful  conduct, 
in  action  for  death  of  tres- 
passer on  train  resulting  from 
collision. 
Illinois  Cent.  R.  Co.  v.  Leiner 

(111.),    p.    740,    vol.  31  (8R 

R  R). 

The  fact  that  a  person  was 
walking  diagonally  over  a 
street  crossing  did  not  make 
him  a  trespasser. 
Louisville  ft  N.  R.  Co.  v. 
Price's  Adm'r  (Ky.),  p, 
679,  vol.  33  (10  R  R  R). 

TBBSTLBS. 

See  Crossings, 

Frightening'  Teams* 
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TRIAL.  UNLOADING  OARS. 

See  Personal  Injuries,  See  Licensees, 

Witnesses, 

Remarks   of   attorney   tending  UNUSED  PART  OF  FARB. 
to  prejudice  jury  against  de-  See  Carriers  of  Passengers, 

fendant      railroad      company  rr-painni  -DOTnin 

was  not  ground   for  reversal.  V™^  f  »IOB. 
Louisville,  H.  &   St.    L.  Ry.  ^^^  Mortgages. 

m,  v"l.  ^"'RVlf;^'  '•    ^SAaB«  AND  CUSTOMS. 

Remarks  of   coansel   that   ^it-  rtuiuZf ''"''"''"' 

neases  for  adverse  party  were  f-otitstons. 

"cattle"   did    not   constitnte  X7SB  OF  TRACK 

gSK  JaSn  4  8.    Trac-  ^'''  ^'^''^  ^''«->- 

tion    Co.  (Mich.)»    p.    660,  VARIANCE. 

vol.32(9RRR).  See  Bills  of  Lading, 

Statement  of  counsel  as  to  set-  Carriers  of  Live  Stock. 

tlement   of   claim    for   death  ^^ 

resulting  from  same  accident  VENUE, 

rendered    not   prejudicial   by  Actions  against  railroads, 

instruction.                 ,,    ^   ^  Boyd  v.   Blue  Ridge   Ry.  Co. 

Greenfield    ^-Detroit   AM.  (s.  Car.),  p.  754,  vol.^29  (6 

Ry.    Co.    (Mich.),    p.    271,  R  R  R),                                   ^ 

vol.  31  (8  R  R  R).  Under  act    approved   Nov.    12, 

TRIAL  BY  J  CRY.  J^f  1  '^S^^''?^*'  providing  for 

c^    ^      J'*  4-       IT  les^%e  of  Western  and  Atlantic 

See  Constttuttonal  Law,  Railroad. 

•PftTnvnr  wa  LcCroix  v.    Western  A  A.  R. 

TRIOYOLBS.  Co.  (Ga.),  p.    448,    vol.    30 

See  Trespassers,  (7  R  R  R). 

TROLLEY  CARS.  VESTED  RIGHTS. 

See  Carriers  of  Passengers.  ^^^  Corporations. 

Street  Railways,  Express  Companies. 

TROLLEY  LINES.  VESTIBULE  DOORS. 

See  Street  Railways,  ^^^  Carriers  of  Passengers. 


TRUNK  RAILROADS. 


VICE  PRINCIPALS. 

«      ^.      .Of  ^^^  Fellow  Servants. 

See  Street  Railways.  Master  and  Servant. 

TURNOUTS.  VOLUNTEERS. 

See  Eminent  Domain,  See  Master  and  Servant. 

ULTRA  VIRES.  Trespassers. 

See  Relief  Associations.  "WAIVER. 

UNBLOCKED  FROGS.  ^^^  ^'"^''  """^  Servant. 

See  Master  and  Servant.  WANTONNESS. 

•rv«^««^<n*«^*«  A  •*^<M  ^«^^««M««.*^#i«  See  Accidents  on  Track. 

UNDERGRADE  CROSSINGS.  Carriers  of  Passengers. 

See  Crossings.  Crossings. 

..^«.«*  «  ._ ___    .—  --^^«.  Master  and  Servant. 

UNLAWFULLY  AT  LARGE.  Negligence. 

See  Stocky  Injuries  to.  Trespassers. 

UNLAWFUL  OCCUPATION.  WAGES. 

See  Street  Railways.  See  Master  and  Servant.  * 

UNLOADING.  ^WAIVER. 

See  Carriers  of  Goods.  See  Collisions. 
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WARBHOHSBMBN. 

Evidence. 

Declaratione  of  defeadant's 
a^ent,  made  a  few  days  af- 
ter fire  were  not  admissible. 
Ljman.  v.  Southern  Ry.  Co. 

(N.  Car.),  p.  271,    vol.  32 

(9  R  R  R). 

No  presumption  of  negfligence 
from  loss  of  goods  by  fire. 
Lyman     v.    Southern    Ry. 

Co.  (N.  Car.),  p.  271,  vol. 

32  (9  R  R  R). 

Res  gestae,  hearsay    evidence 
of  witness  who   arrived  af- 
ter the  fire   were  not. 
Lyman  v.  Southern  Ry.  Co. 

(N.  Car.),  p.  271,   vol.  32 

(9R  RR). 

Warehouse    receipts    as    evi- 
dence of  ownership. 
Alabama     Great    Southern 
R.    Co.    V,    Clark  (Ala.), 
p.  589,  vol.  32  (9  R  R  R). 

Insufficiency     of    evidence     of 
negligence     where     loss    of 
goods  by  tire. 
Lyman    v.    Southern  Ry.  Co. 

(N.  Car.),  p.  271,  vol.  32  (9 

R  RR). 

Limitation     of     action,    when 

statute  began  to  run  in  favor 

of   carrier  against  consignor 

who  had  wrongful!  by  induced 

the   former  to   deliver  goods 

held   in   its  warehouse  to  a 

person  not  their  owner. 

Nashville,    C.    A   St.  L.  Ry. 

V.  DaleA    Nessly    Milling 

Co.  (Kan.),  p.    21,  vol.    33 

(10  RR  R). 

WARBHOI78B  RBOmPT& 

See  Warehousemen, 

^V^ARBHOUSBS. 

See  Leases  and  Running  Pow^ 
ers. 

Lease  by  Morgan's  Louisiana 
A  Texas  railroad  and  steam- 
ship company  to  New  Orleans 
warehouse  company  neces- 
sarily subject  to  court's  de- 
cree. 

State  V.  New  Orleans  Ware- 
house Co.  (La.),  p.  334, 
vol,  30  (7  R  R  R). 

Power  to  sell  or  let. 
S^ate   V.    New  Orleans  Ware- 
house   Co.    (La.),    p.    334, 
vol.  30  (7  R  R  R). 


^V7ABNINaS. 

See  Carriers  of  Passengers, 
Crossings, 
Master  and  Servant, 

"W^ATOHMEN. 
See  Crossings, 

WATER        AND         WATER. 
OOnRSBS. 

Condition  which  makes  the  use 
of  water  power  a  public  use 
must  exist  at  time  of  taking 
under  right  of  eminent  do- 
main. 
Avery    v,    Vermont    Electric 

Co.  (Vt.),  p.  876,  vol.  30  (7 

R  R  R) 
Constitutionality  of  §  3342, 
Rev.  St.  of  Ohio,  requiring 
railroad  companies  to  drain 
its  right  of  way,  so  as  to  pre« 
vent  injury  to  contiguous 
land  or  detriment  to  the  pub-^ 
lie. 
Chicago     A     B.    R.    Co.    v, 

Keith     (Ohio),    p.  204,  voU 

29  (6  R  R  R). 
Damages  for  injuries  to   crops 
caused  by  water  collected  dur<« 
ing  construction  of  road. 
Tazoo,  etc.,  R.  Co.  v.  Darden 

(Miss.),  p.  488,    vol.    30    (7 

R  R  R). 
Evidence,    harmless     error    in 
admission     of    expert    testi- 
mony as  to  sufficiency  of  cuK 
verts. 
Gulf,    C.  A  S.  F.   Ry.  Co.  v. 

Steele  (Tex.),  p.    492,    vol. 

29  (6  R  R  R). 
Liability  for  injury   to  land  by 
reason  of  insufficient  culverts. 
Gulf,  C.  &  S.  F.  Ry.    Co.  R., 

Steele    (Tex.),   p.  492,  vol. 

29  (6RRR). 
Liability   of    railroad    casting 
surface  water     on     adjacent 
property. 
Chorman   v.    Queen  Anne  R. 

Co.    (Del.),    p.    923,  vol.  3a 

(7  R  R  R). 
Power  for  public  use. 
Avery   v.    Vermont   Electric 

Co.  (Vt.),  p.  876,  vol.  30  (7 

R  R  R). 
Railroad  company  not  liable  for 
obstruction  of  its  ditch  by  dirt 
falling  from  its  embankment, 
under  Burns'  Rev.  St.  1901, 
5153,  subd.  5,  requiring  railt 
road  to  restore  streams  across 
which  their  lines  are  built,  in 
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'WATIIII     AND     WATBB- 
OOITRSBS—  Con  tinued, 

absence  of  wilfullneas  or  neg- 
ligence. 

Cleveland,  C,  C.  ft  St.  I4. 
Ky.  Co.  V.  Wiaebart  (Ind.), 
p.  86,  Tol.  31  (8  R  R  R). 

Right     to      overflow    land    of 
others,  under  statute,  in  ab- 
sence   of   showing  of  public 
use. 
Avery   v,    Vermont    Electric 

Co.  (Vt.),  p.  876,  vol.  30  (7 

RRR). 

Right  to  nse  of  water   against 

§rior  appropriators. 
an    Jose  Land  A  Water  Co. 
V.  San   Jose  Ranch  Co.  (U. 
8.),    p.    824,    vol.    29   (6  R 

Sections  3343-3346,  Rev.  St.  of 
Ohio,  are  in  conflict  with 
§§  16  and  19  of  art.  1  of 
Const.,  and  are  void,  for  the 
reason  that  they  attempt  to 
authorize  the  taking  of  pri- 
vate property  for  private  pur- 
poses without  due  process  of 
law. 
Chicago    ft     B.     R.    Co.    v. 

Keith       (Ohio),       p.      204, 

vol.  29  (6  R  R  R). 

Statute  of  Ohio  requiring  rail- 
road companies  to  drain  right 
of  way  unconstitutional. 
Chicago  ft  B.  R.  Co.  v,  Keith 
(Ohio),  p.  204,  vol.  29  (6  R 
RR). 

WATBB  STATIONS. 
See  Eminent  Domain. 

Leasing  land  condemned  for 
water  station  to  fishing  and 
boating  club  not  an  abandon- 
ment. 

Dillon  V.  Kansas  City,  etc., 
R.  Co.  (Kan.),  p.  445,  vol 
33    (10  RRR). 

WAY  BILLS. 

See  Carriers  0/ Live  Stock, 


See  Common  Carriers, 

Ra  ilroad  company  did  not  dis- 
criminate in   granting    right 
to  use  wharf. 
West  Coast  Naval   Stores  Co. 

V.  Louisville,    etc.,  R.    Co. 

(C.  A.  0,  p.    479,    vol.  30 

(7RR  R). 


WHARVES-  Continued. 

Right  of  public   to  use   wharf 
constructed  by  railroad  com- 
pany. 
West  Coast  Kaval   Stores  Co. 

V.  Louisville,  etc.,   R.    Co. 

(C.  C.  A.),     p.  479,  vol.   30 

(7  R  R  R).      *^ 

WHTIWTiMHN. 
See  Crossings. 

WHBBLS. 

See  Carrie fs  of  Passengets, 
Question  for  jury  whether   de- 
fect  in    car     wheel  was    an 
element     in   causing    derail- 
ment. 

Greenfield  v,  Detroit  ft  M. 
Ry.  Co.  (Mich.),  p.  271, 
vol.  31  (8  R  R  R). 

WHIPPING  STRAPS. 
See  Master  and  Servant, 

WHO  ARB  PASSBNGBBS. 
See  Carriers  0/ Passengers, 
Tickets  and  Fares, 

WIDOWS. 

See  Death  by  Wrongful  Act, 

WILLFULNBSS. 

See  Accidents  on  Track, 
Carriers  of  Passengers, 
Crossings. 
Damages. 

Master  and  Servant, 
Negligence. 

WILLFUL  TORTS. 

See  Master  and  Servant, 

WILSON  ACT. 

See  Interstate  Commerce. 

WIRBS. 

See  Electric  Railways, 
Fences, 
Master  and  Servant, 

WITNBSSBS. 

See  Accidents  on  Track, 
Eminent  Domain, 
Fires  Set  by  Locomotives, 
Master  and  Servant, 
Stock,  Injuries  to. 

Credibility  of  employees. 
Seaboard    Air   Line    Ry.    v. 
Walttoour  (Ga.),  p.  18,  vol. 
31  (8  R  R  R). 
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WmfEaSBB— Continued.            '  W£TNB3SBS-G7»/f«»<f</. 

Evidence  that  defendant   grave  Montg-omery  St.  Ry.  v.  Hast- 

•  free     transportation    to    his  ings  (Ala. )f    P*   2,    vol.    ^3 

witnesses   and  paid   their  ex-  (10  R  R  R). 

penses  was  admissible,  in  ac-  — --.omr  r^^T*r 

tion    for  ejecting  passenger.  W^OBN  OOIN. 

Moore    v,     Nashville,     C.    A  See  Tickets  and  Fares. 

St.  L.    Ry.  (Ala.),    p.  767,  —--^ --,«--- _,-_-.  

vol.  31  (8  R  R  R).  WRONGFUL  DEATH. 

Impeachment  of  motorman  who  See  Death  by  Wrongful  Act. 

had   testified  that  he  had  ex-  -•*  ^-^a 

ercised   every   possible    care  *  ABD8. 

to  avoid  the  collision.  See  Crossings. 


